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IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


GwYMMB  V.  Davy  and  Another.  ..^^^  m 

This  was  an  action  of  assumpsit,  which  came  before  the  ^^jj^^^ 

Court  fiir  argument  upon  a  demurrer  to  the  pluntiff 's  de-  mrmpnt,  and 

Tlie  declaration  stated,  that  heretofore,  and  before  recited  a  deed 


die  commencement  of  this  suit,  and  before  the  making  of  the  ^^^  had  been 
agreement  hereinafter  mentioned,  to  wit,  on  the  18th  day  ?^^  ^°^' 
of  Ajffil,  in  the  year  of  our  Lord,  1838,  by  a  certain  inden-  fonnance  of 
tore  then  made,  between  the  said  defisndants,  (therein  de-  lated  o|^m!^ 
scribed  as  wholesale  and  manu&cturing  chemists  and  drug-  ^^|^^^ 
g^stB,  and  co^>artner8,  trading  under  the  firm  of  Davy,  Mac-  ^  ^^'^J^ 
Murdo  and  Ca)  of  the  first  part,  and  the  said  plaintiff  aiMl  which 
(dierein  described  as  a  chemist)  of  the  second  part;  and  t^imedby 

the  defendants. 

upon  notice 
gifen  IB  caae  of  tbe  non-fiiMlinettt  of  the  contract  hj  tliat  time,  and  alleged  a  lubseqoent  parol 
yeement  between  tbe  partiei  extending  the  time  finr  complednff  the  contract  to  the  2  Ist  of 
Acember,  1838»  bat  H  oontained  no  italeinent  of  the  determination  of  the  deed  :  Held,  upon 
deiiner,  that  die  action  waa  wrongl?  conceived  in  atfumndt  upon  the  parol  agreement,  and 
thii  cofenaBt  diodld  ha;fe  been  broagnt  upon  tbe  original  deed. 

▼OL.   O.  B  D.   P.   C. 
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aoribed  as  wholesale  and  manu&cturing  chemists  and  drug-  ^^^^^ 
g^sts,  and  co^>artners,  trading  under  the  firm  of  Dayy,  Mac-  ^     ^^ 
Murdo  and  Co.)  of  the  first  part,  and  the  said  plaintiff  and  which' 
(therein  described  as  a  chemist)  of  the  second  part;  and  trnmnedbj 

the  defendants. 

upon  notice 

gifCB  IB  caae  of  the  DOD-fnUUment  of  the  contract  hy  that  time,  and  alleged  a  subsequent  parol 

between  the  parties  extending  the  time  for  completing  the  contract  to  the  2  Ist  of 

1838»  bat  it  contained  no  statement  of  the  deteraunation  of  the  deed  :    Held,  upon 

',  that  the  action  was  wrongW  conceired  in  assumosit  upon  the  parol  agreement,  and 

thi*  cofenaBt  dioald  hare  been  broagnt  upon  the  original  oeed. 

▼OL.  O.  B  D.   P.   C. 
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1840.        which  said  indenture  being  in  the  possession  of  the  said 
''^;:^     defendants,  the  said  plamtiff  cannot  produce  it  now  to  the 
<^*  said  Court  here ;  after  reciting,  amongst  other  things,  in 

and  Another,    manner  following,  that  whereas  the  said  defendants  had 
carried  on,  and  were  then  carrying  on,  the  business  of 
manufacturing  chemists,  at  their  factory  in  Great  George 
Street,  Bermondsey,  and  had  for  some  time  past  been  en- 
gaged in  various  experiments  in  the  manufacture  of  sulphate 
of  quinine,  and  other  valuable  chemical  articles,  which  ex- 
periments had  been  made  and  conducted  for  them  by  the 
said  plaintiff,  who  had  also  for  some  time  then  past  had  the 
general  conduct,  management,  and  superintendence  of  their 
said  factory,  and  of  the  manufisM^turing  processes  there  car- 
ried on,  at  a  fixed  salary ;  and  that  it  was  then  believed 
that  the  said  experiments  in  the  manufiu^ture  of  sulphate  of 
quinine  were  nearly  completed,  and  that  such  manu&cture 
would  afford  considerable  profit  as  the  result  of  the  im- 
provements  introduced  into  the  same  by  the  said  plaintiff; 
and  that  it  had  theretofore  been  agreed  between  the  said 
parties  to  the  said  indenture,  to  wit,  the  said  plaintiff  and 
the  said  defendants,  that  the  said  plaintiff  should  proceed 
to  complete,  at  the  said  factory,  his  said  experiments  in  the 
manufacture  of  quinine,  and  should  have  the  general  super- 
intendence  of  the  chemical,  drug,  and  Galenical  manufac- 
tory of  the  said  defendants ;  and  that  he  should  well  and 
sufficiently  manage  the  same  for  the  periods,  and  upon  the 
terms  following:  that  is  to  say,  until  the  30th  day  of  June 
then  next,  at  a  weekly  salary  of  6L  per  week,  and  fix)m  and 
after  the  said  30th  day  of  June,  then  for  the  term  of  seven 
years,  to  be  computed  fi*om  that  day,  (determinable  never- 
theless as  thereinafter  in  the  said  indenture  provided  for) 
at  the  hke  weekly  salary,  with  such  additional  commission, 
proportioned  to  the  amount  of  the  net  profits  to  be  realized 
to,  or  in  the  said  manufiictory,  and  to  be  calculated  in  the 
manner  and  on  the  principles  thereinafter  in  the  said  in- 
denture in  that  behalf  particularly  specified.     It  was  wit- 
nessed,  that   in  pursuance  and  performance  of  the  saiid 
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agreement,  the  said  defendants  did  thereby,  for  themselves        1840. 
and  each  of  them,  their  and  each  of  their  heirs,  executoisj       gwynnk 
and  administrators,  joindy  and  severally,  covenant  with  the        ^' 
said  plaintiff,  his  executors  and  administrators;   and  the    t^AnodMr. 
said  plaintiff  did  thereby,  for  himself  lus  heirs,  executors, 
and  administrators,  covenant  with  the  said  defendants,  their 
executors,  administrators,  and  assigns,  among  other  things, 
in  manner  following:  that  is  to  say.  That  the  said  plaintiff 
should  have  the  management  and  conduct  and  superinten- 
dence  of  the  said  chemical,  drug,  and  Gralenical  manu&ctory, 
from  the  day  of  the  date  of  the  said  indenture,  until  the  ex- 
piration of  seven  years,  to  be  computed  fix>m  the  30th  day 
of  June  then  next  ensuing;   and  that  the  said  plaintiff 
should  not,  during  the  continuance  of  the  said  contract, 
directly  or  indirectly,  personally  or  by  lus  advice,  be  engaged 
or  assist  in  any  similar  manufactory,  without  the  consent 
in  writing  of  the  said  defendants ;  that  the  said  plaintiff 
should  be  allowed  and  have  all  such  fiunlities,  materials, 
ways,  and  means  whatsoever,  for  carrying  on  and  prosecuting 
the  said  experiments,  in  the  manufiusture  of  sulphate  of 
quinine  at  the  said  fiu^iy,  as  he  had  theretofore  had  and 
used ;  and  that  he  should,  to  the  best  and  utmost  of  his 
skin  and  ability,  and  without  delay,  proceed  with  and  con- 
tinue the  said  experiments,  and  complete  and  perfect  the 
same;  that  the  said  pl^dntiff  should  receive  and  be  paid 
weekly  the  sum  of  6iL,  for  every  week  during  the  con- 
tinuance of  the  said  contract,  by  way  of  fixed  salary  for  his 
services  therein,  to  be  paid  to  him  without  any  abatement 
or  deduction  for  or  upon  any  cause  or  pretence  whatsoever ; 
and  the  first  payment  thereof  to  be  made  on  Saturday,  the 
21st  day  of  April  then  instant,  it  being  thereby  acknowledged 
that  all  previous  sums  whatsoever  due  to  the  said  plaintifl^ 
for  or  on  account  of  such  salary  or  remuneration  for  his 
services  in  or  about  the  said  manufiK^iy,  had  been  duly 
paid  and  satisfied ;  that  fix>m  and  after  the  said  30th  day  of 
June,  1838,  the  said  plaintiff  should  be  entided  to,  and 
should  receive  and  be  paid,  in  addition  to  the  said  weekly 

B  2 
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1 840.        salary  or  sura  of  6/. ';  and  as  and  by  way  of  farther  salary  or 
Owynne'    pi^miwra  for  his  skill  in  conducting  the  said  business  of  the 
^-  said  manufisu^tory,  an  annual  commission  or  sum,  which 

and  Another,  should  be  equal  to  SSL  6s.  8d.  per  cent,  upon  the  net  sur- 
plus profits  above  the  sum  of  1000/L  which  should  be  realised 
in  any  year  of  the  said  term  of  seven  years,  such  surplus 
profits  to  be  ascertained  and  estimated  as  thereinafter  in 
the  said  indenture  is  particularly  mentioned ;  and  the  first 
payment  of  the  said  annual  commission  or  sum  to  be  due, 
for  or  in  respect  of  the  year  ending  on  the  30th  day  of  June, 
1839,  and  such  annual  payment  thereof  to  be  made  without 
any  abatement  or  deduction  whatsoever,  (except  as  therein- 
after provided  for)  within  fourteen  days  after  the  accounts 
for  the  year  should  have  been  made  up  and  signed,  as  there- 
inafter in  that  behalf  in  the  sdd  indenture  mentioned,  &c. 
&c. ;  that  if  the  process  for  making  sulphate  of  quinine 
should  not  be  completed  by  and  in  regular  operation  upon 
the  21st  day  of  June,  then  next  ensuing,  and  producing  on 
an  average  at  the  least  forty-five  ounces  of  good,  merchant- 
able sulphate  of  quinine,  from  100  lbs.  of  yellow  bark,  of  a 
quality  as  good  as  that  then  or  lately  produced  at  the  said 
bctorj,  (and  of  which  a  sample  was  intended  forthwith  to 
be  taken  by  the  said  parties,  and  to  be  sealed  by  them  re- 
spectively and  marked  with  the  letter  B.)  then  the  said  de- 
fendants should,  on  and  at  any  time  after  the  said  21st  day 
of  June,  1838,  have  the  power  of  determining  the  said  con- 
tract by  notice  in  writing,  provided  always,  that  if  before 
the  said  defendants  should  actually  have  given  or  left  such 
notice,  the  said  plaintiff  should  have  succeeded  in  completing 
such  process,  and  bringing  the  same  in  such  r^ular  opera- 
tion with  such  results  as  afores^d,  then  the  said  power  and 
condition  should  cease  and  be  void  to  all  intents  and  pur- 
poses whatsoever,  &c. ;  that  if  the  said  defendants,  or  either 
of  them,  should,  on  their  or  lus  part,  or  the  said  plaintiff 
should  on  his  part  refuse,  fail  or  neglect  to  perform  and 
fulfil  any  of  the  covenants,  agreements,  matters  or  things 
thereinbefore  mentioned  and  expressed  by  them  or  him  to 
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be  peifiHrmed  and  fulfilled,  then  and  in  every  such  ease,  the        1 840. 

party  so  lefasuig,  fidling,  or  n^ecting,  should  pay  the  said     ^"TT"^'''""^ 

party  the  sum  of  200(M!.,  as  and  by  way  of  liquidated  and  v. 

ascertained  damages,  &c. ;  and  whereas  the  said  inden-   i^  AboUwr. 

ture  having  been  so  made  as  aforesaid,  and  the  said  plaintiff 

being  so  engaged  in  the  management,  conduct,  and  supeiv 

intendenoe  of  the  said  chemical,  dru^  and  Galenical  manu- 

&ctory  of  the  said  defendants  as  therein  mentioned  and 

engaged  in  such  experiments  as  therein  also  mentioned, 

for  the  production  of  sulphate  of  quinine,  the  process  for 

mating  sulphate  of  quinine  therein  mentioned,  had  not 

been  completed  by,  nor  was  in  regular  operation,  on  the 

21st  day  of  June,  1838,  in  manner  and  form  as  in  that 

behalf  in  the  said  indenture  mentioned  and  appointed  for 

that  purpose,  and  thereupon  afterwards,  after  the  said  21st 

day  of  June,  1838,  and  before  the  commencement  of  this 

sidt,  to  wit,  on  the  9th  day  of  August  in  the  year  of  our 

Lord,   1838,  by  a  certain  agreement  then  entered  into 

between  the  said  plaintiff  and  the  said  defendants,  it  was 

^;reed  in  manner  following,  that  is  to  say, ''  As  Mr.  George 

(Swynne  (meaning  the  said  plaintiff)  has  not  yet  succeeded 

in  producing  the  45  ounces  of  sulphate  of  quinine  from 

100  Vtm  of  baik,  as  stipulated  in  the  deed,  (thereby  meaning 

the  said  indenture  above  in  this  declaration  mentioned)  as 

executed  by  Charles  Davy,  and  Edward  L.  MacMurdo, 

(thereby  meaning  the  said  defendants)  and  George  Gwynne, 

(thereby  meaning  the  said  plaintiff)  on  the  18th  of  April, 

1838,  and  as  Messrs.  Davy  and  MacMurdo  (thereby  mean** 

ing  the  said  defendants)  are  desirous,  and  have  proposed  an 

experiment,  in  the  course  of  afew  days  should  be  made,  and 

minutely  recorded  by  Charles  Davy,  (thereby  meaning  the 

said  defendant,  Chades  Davy)  on  200  lbs.  of  bark,  in  order 

to  satisfy  tlwmselves  what  produce  can  be  obtained,  and  as 

George  Grwynne^s  (thereby  meaning  the  said  plaintiff's) 

assistance  and  instructions  are  essential  for  the  completion 

of  the  above  experiment,  and  as  he  is  quite  disposed  to  afford 

Davy  (thereby,  &c.)  every  fociUty  in  his  power» 


6 


CASES  ON   POINTS  OF   PRACTICE,  C.    P. 


1840. 


GWYNNE 
r. 

Davy 
and  Another. 


provided  he  is  protected  against  future  injury ;  it  is  hereby 
agreed  that  the  period  for  the  production  of  the  45  ounces 
of  sulphate  of  quinine  from  100  lbs  of  bark,  as  stipulated  in 
the  deed,  (thereby  meaning  the  indenture  in  the  declaration 
above  mentioned)  executed,  &c.,  on  the  18th  day  of  Aprils 
1838,  shall  be  extended  to  the  21st  day  of  December,  1838  f 
and  the  said  last-mentioned  agreement  having  been  so  made 
as  last  aforesaid,  afterwards,  to  wit,  on  the  said  9th  day  of 
August,  in  the  year  1838,  in  consideration  thereof,  and  that 
the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendants,  had  then  undertaken  and  promised  the  said 
defendants  to  perform  and  fulfil  the  said  last-mentioned 
agreement,  in  all  things  therein  contained,  on  the  said 
plaintiff's  part  and  behalf  to  be  performed  and  fulfilled,  the 
said  defendants  undertook  and  promised  the  said  plaintiff 
to  perform  and  fulfil  the  said  last-mentioned  agreement  in 
all  things  therein  contained,  on  the  said  defendants'  part 
and  behalf  to  be  performed  and  fulfilled;  and  the  said 
plaintiff  avers,  that  frx>m  the  time  of  the  making  of  the  said 
last-mentioned  agreement,  until  and  upon  a  certain  day,  to 
wit,  the  12th  day  of  October,  then  next  ensuing,  when  the 
said  defendants  wrongfully  broke  the  said  last-mentioned 
'agreement,  as  hereinafter  mentioned,  the  said  plaintiff  well 
and  truly  performed  the  said  last-mentioned  agreement  in 
all  things  therein  contained,  on  the  said  plaintiff's  part  and 
behalf  to  be  performed  and  fulfilled,  and  was  ready  and 
willing  well  and  truly  to  have  performed  and  fulfilled  the 
said  last-mentioned  agreement,  in  all  things  in  the  said 
agreement  contained  to  be  by  him  performed  and  fulfilled, 
until  the  end  and  expiration  of  the  said  term,  limited  and 
mentioned,  &c. ;  and  the  said  plaintiff,  in  fiu;t,  fiuther  saith, 
that  although  the  said  plaintiff  entered  upon  and  undertook 
the  management,  conduct,  and  superintendence  of  the  said 
chemical,  &&,  manufactory,  fix)m  the  day  in  that  behalf 
mentioned,  &c.,  and  continued  in  such  management,  &c., 
imtil  the  breach  by  the  said  defendants,  of  the  said  last- 
mentioned  agreement  and  promise  as  hereinafter  mentioned, 
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and  was  ready  and  willing  to  have  continued  such  manage-        1840. 
ment,  &::,  during  the  continuance,  and  until  the  expiration     '^;;:^ 
of  the  said  term  of  seven  years,  in  that  behalf  in  the  said        .  ^' 

\  .  Daw 

agreement  named  and  appointed,  to  wit,  &c. ;  and  although   and  Aootber. 
the  said  plaintiff  was  not,  during  any  part  of  the  time  while 
he  was  so  engaged  in  the  said  management,  &&,  directly  or 
indirectly,  personally,  or  by  his  advice,  engaired,  nor  did  he 

the  said  plaintiff  did,  immediately  upon  lus  entering  into 
such  management,  &c.,  to  the  best  and  utmost  of  his  skill 
and  ability,  and  without  delay,  proceed  with  and  continue 
in  the  said  experiments,  &c.,  and  was  ready  and  willing  to 
have  gone  on  to  complete  and  perfect  the  same ;  and  al- 
though the  said  plaintiff  was,  from  the  time  of  making  the 
sud  last-mentioned  agreement,  until  the  breach  thereof  by 
the  said  defendants  as  hereinafter  mentioned,  ready  and 
willing  to  prosecute  and  continue  the  said  experiment  for 
the  production  of  45  ounces  of  sulphate  of  quinine  from 
100  lbs  of  bark,  so  as  that  the  process  for  the  making  thereof 
should  be  completed  by,  and  in  regular  operadon  upon  the 
21st  day  of  December,  then  next,  and  producing,  on  an 
average,  at  the  least  45  ounces  of  good,  merchantable  sul- 
jdiate  of  quinine  from  100  lbs  of  yellow  bark  of  the  quality, 
ftc ;  and  although  the  said  plaintiff  did  not  in  any  way 
wilfully  break  or  neglect  to  perform  any  of  the  conditions 
or  terms  of  the  said  last  mentioned  agreement  in  that  behalf 
above  mentioned,  &c.,  yet  the  said  plaintiff  saith,  that  the 
said  defendants,  not  regarding  their  said  promise  and  un- 
dertaking in  that  behalf,  as  aforesaid  made,  did  not  nor 
would  perform,  fulfil,  and  keep  all  things  in  the  said  last- 
mentioned  agreement  contained,  on  their  part  and  behalf  to 
be  performed,  fulfilled,  and  kept,  but  broke  their  said  last- 
mentioned  agreement  in  this,  to  wit,  that  they  did  not  nor 
would,  nor  did  nor  would  either  of  them  allow  the  said 
plaintiff  to  have  all  such  focilities,  materials,  ways  and  means 
for  carrying  on  and  prosecuting  the  said  experiments  in  the 
manu&cture  of  sulphate  of  quinine,  &c. ;  but  on  the  con- 
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tniry  thereof*  the  said  pluntiff  saith,  that  the  said  defend* 
ants  afterwards,  and  before  the  said  2l8t  day  of  December^ 
1838,  to  wit,  on  the  10th  day  of  October,  1838,  removed, 
transferred,  and  carried  away,  and  caused  to  be  removed, 
&c,  a  large  quantity,  to  wit,  1000  lbs  weight  of  yellow  bark 
firom  the  aforesaid  manuiGM^ry,  where  the  same  was  then 
lying  and  being  for  the  purpose  of  the  said  experiments  by 
the  said  plaintiff,  and  whoUy  neglected  and  refused  to  re- 
store the  said  baik,  or  any  part  thereof,  or  to  provide  the 
said  pbdntiff  with  other  bark,  instead  of  the  said  bark  so 
wrongfully  removed,  &c.,  although  the  said  defendants  were 
requested  by  the  said  plaintiff  so  to  do,  and  to  enable  the 
said  pl^dntiff  to  resume  lus  operations  and  experiments  upon 
the  said  bark,  for  the  purpose  of  obtaining  such,  sulphate  of 
quinine  as  aforesaid ;  and  hindered  and  prevented  the  said 
plaintiff  from  using  the  materials  provided  for  the  purposes 
of  such  experiments  and  operations,  and  wholly  deprived 
the  said  plaintiff  of  all  facilities,  materials,  &c.  necessary  for 
eanying  on  such  experiments;  and  the  said  plaintiff  fur- 
ther saith,  that  the  said  defendants,  further  disregarding 
their  said  promise  and  undertaking,  further  broke  their  said 
lastrmentioQed  agreement  in  this,  to  wit,  that  they  would 
not,  nor  would  either  of  them  suffer  or  permit  the  said 
plaintiff  to  make  the  said  experiment  for  the  production  of 
45  ounces  of  sulphate  of  quinine  from  100  lbs  of  baik  as 
aforesaid,  and  would  not  permit  and  sufier  him  to  continue 
in  the  prosecution  of  such  experiment,  until  the  day  in  that 
behalf  in  the  said  last-mentioned  agreement  bound  and  fixed, 
to  wit,  the  21st  day  of  December,  1838,  and  would  not 
furnish  the  said  plaintiff  with  every  or  any  means  in  the 
power  of  the  said  defendants,  for  bringing  the  said  ex- 
periment to  a  successful  issue  by  the  day  and  year  in  that 
behalf  last-mentioned,  but  on  the  contrary  thereof,  threw 
impediments  and  obstacles  in  the  way  of  the  said  plaintiff's 
performance  and  prosecution  of  the  said  experiment,  and 
wholly  hindered  and  prevented  him  from  going  on  with  the 
same ;  and  the  said  plaintiff  further  saith,  that  the  said 
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defendants,  farther  disregarding  their  said  promise  and  un-        1840. 

OwYNNS 

in  tfaisy  to  wit,  that  afterwards,  and  befiire  the  said  21st  day  ». 

Daw 

<^  December,  1838,  to  wit,  on  the  12th  day  of  October,    ^^  AMClwr. 


dotaldng,  further  brd^e  their  said  last  mentioned  agreement. 


1838,  they  refused  to  allow  the  said  plaintiff  to  continue  in 
the  prosecution  of  the  said  experiment,  or  to  have  the  use 
of  the  materials,  utensils,  and  machinery,  or  any  of  them, 
requisite  for  duly  carrying  on  the  same,  or  to  have  access  to 
the  said  manufactory,  and  hindered  and  jnevented  him 
fiom  having  access  to  the  same,  and  also  hindered  and  pre- 
vented him  from  using  the  said  materials,  utensils,  and 
machinery,  or  any  part  thereof  and  wholly  dischaiged  and 
pier^ited  him  from  thie  prosecution  of  the  said  experiment ; 
and  afkerwaids,  without  any  just  cause  whatsoever,  to  wit, 
on  the  day  and  year  last-aforesaid,  refused  to  allow  him  any 
longer  to  proceed  with  his  said  experiment  at  their  said  &c- 
tory  or  elsewhere,  or  continue  in  his  situation ;  and  wrong- 
fully jHrevented  the  said  process  for  the  making  of  sulphate  of 
quinine  fiom  being  oom{deted  by,  and  in  regular  operation 
upon  the  said  21st  day  of  December,  and  producing  the 
quantity,  &c. ;  and  the  said  plaintiff  further  suth,  that  the 
said  defendants,  forther  disr^arding  their  said  promise  and 
undertaking,  further  broke  their  said  last-mentioned  agree- 
ment in  this,  to  wit,  that  although  the  said  plaintiff  was 
ready  and  willing  to  continue  in  the  dischai^  of  ^his  duties 
under  the  said  last-^nenticmed  agreement  and  particulariy 
in  his  experiments  for  the  jnroduction  of  the  said  quantity 
of  sulphate  of  quiiiine  from  the  said  quantity  of  bark,  in  the 
manner,  &a,  yet  the  said  defendants  hindered  and  pre* 
vented  him  fiom  so  doing,  and  did  not  nor  would  pay  the 
said  plaintiff  the  said  salary,  to  wit,  &c*,  agreed  by  them  to 
be  pud  to  the  said  plaintiff,  until  and  upon  the  said  21st 
day  f^  December,  1838 ;  and  the  said  plaintiff,  in  feet, 
saith,  that  by  reason  of  the  premises,  and  of  the  said  de- 
fendants* ¥rrongful  conduct  as  above  mentioned,  the  said 
pbdntiff  hath  been  wholly  deprived  of  the  means  and  oppor- 
tunities of  bringing  the  said  experiments  to  a  successful 
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issue,  and  was  also  hindered  and  prevented  from  bringing 
the  same  to  a  successful  issue,  by  the  time  in  the  said  last- 
mentioned  agreement  in  that  behalf  specified  and  appointed, 
as  the  said  plaintiff  might  and  would  have  done,  but  for  the 
said  wrongful  conduct  of  the  said  defendants,  and  has  been 
deprived  of  divers  laige  gains  and  emoluments,  which  he 
otherwise  might  and  would  have  made,  and  has  lost  all  the 
advantages  of  the  said  last-mentioned  agreement,  and  of  the 
salarjr,  commiasion,  emolumente,  and  profits,  which  he  would 
have  derived  during  the  period  of  the  continuance  of  the 
said  last  mentioned  agreement,  to  wit,  the  space  of  seven 
years,  in  case  he  should  have  succeeded  in  producing  the 
requisite  quantity  of  sulphate  of  quinine,  &&,  by  the  day  in 
that  behalf  named  and  appointed,  as  aforesaid ;  and  the 
said  plaintiff  saith,  that  the  said  defendants  have  broken  the 
said  last-mentioned  agreement,  so  made  between  the  said 
plaintiff  and  the  said  defendants  as  aforesaid,  and  to  keep 
the  same  or  any  part  thereof  have  wholly  fiuled,  neglected, 
and  refused,  to  the  damage  of  the  plaintiff  of  3000/L,  and 
thereupon  he  brings  his  suit,  &c* 
Special  demurrer  and  joinder. 


Peacock,  in  support  of  the  demurrer.  There  were  two 
grounds  upon  which  the  declaration  was  objectionable ;  the 
first  arose  upon  the  form  of  action  which  had  been  adopted, 
and  which  it  was  apprehended  had  been  misconceived; 
and  the  second  upon  the  insufficiency  of  the  first  breach 
allied,  first,  as  to  the  form  of  action  which  had  been 
adopted*  The  plaintiff  had  erroneously  brought  his  action 
in  assumpsit,  instead  of  in  covenant  The  declaration  in 
its  terms  allied  an  agreement  to  have  been  entered  into, 
but  admitted  first  the  existence  of  a  deed  under  seal,  the 
breach  of  the  provisions  of  which  deed  was  that  which  was 
complained  o£  The  effect  of  the  agreement,  which  was  a 
mere  parol  agreement,  was  only  to  prolong  and  extend  the 
time,  within  which  the  matter,  which  was  the  subject  of  the 
covenants  in   the  specialty,  was  to  be   completed;    and 
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although  that  agreement  might  in  its  provisions  be  binding        1840. 
upon  the  parties,    yet   it  would  not  control  the  original    ^g^^^CT^ 
deed,  but  that  deed  still  remained  in  full  operation,  and  its  »• 

covenants  must  be  performed.     The  plaintiff,  therefore,  was    and  Anotbor. 
bound  to  sue  upon  that  deed,  and  the  form  of  action  had 
been  misconceived.      Peacock  was  proceeding   to  aigue 
upon  the  second  point,  when  the  Court  called  upon 

Warrefif  in  support  of  the  declaration.  The  plaintiff  was 
ri^t  in  bringing  assumpsit  on  the  agreement  It  was  a 
deUberate  written  contract,  and  although  it  was  not  under 
seal,  it  was  perfectly  binding  upon  the  parties.  The  cir- 
cumstance of  its  being  disclosed  upon  the  face  of  the  agree- 
ment, and  upon  the  declaration,  that  there  had  been  a  deed 
previously  executed  between  the  parties,  had  no  effect,  so 
fiur  as  regarded  this  action,  and  it  was  perfectly  immaterial 
whether  that  deed  still  existed,  or  had  been  determined. 
The  effect  of  the  new  agreement  was  to  incorporate  within 
it  all  the  terms  of  the  old  deed,  but,  so  fiur  as  this  action  was 
concerned,  the  existence  of  that  deed  was  collateral  and  ex- 
trinsic matter  only.  The  effect  of  the  new  agreement  was 
to  create  a  new  understanding  between  the  parties,  and  to 
place  them  in  a  new  relative  position,  and  at  all  events  its 
provimons  ought  not  to  be  thrown  aside.  The  plaintiff, 
besides,  could  not  have  sued  upon  the  specialty,  but  his 
remedy  was  upon  the  new  agreement,  or  he  had  none  at  alL 
In  likon  V.  The  Warwick  Gas  Light  Company  (a),  Bay' 
ley,  J.,  said,  "  I  am  not  convinced  by  the  case  of  Atty  v. 
Parish  (6),  that  where  a  contract  appears  on  the  &ce  of  a 
declaration,  to  be  such  that  the  plaintiff  may  recover,  whe- 
ther the  contract  be  by  deed  or  not,  that  it  is  necessary  to 
declare  on  the  deed,  if  there  be  one.  The  strong  impres- 
sion on  my  mind  is  that  upon  principle,  although  there  be  a 
deed  between  the  parties,  yet  if  there  be  a  debt,  indepen- 
dent of  the  deed,  the  account  of  which,  however,  is  to  be 

(a)  4  B.  &  C.  963.     .  (b)  1  N.  R.  104. 
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GwYNNE      prevent  the  party  fipom  recovering  the  debt  upon  the  com- 

V,  mon  counts."    That  dictum  of  the  learned  Judire  seemed 

Davy  ,  ,  ^ 

•ad  Another,  entirely  to  meet  this  case.  He  also  cited  Gkadon  v. 
AtHn(a)y  in  a  note  to  which  case  many  decisions  upon  the 
point  were  collected,  Littler  v.  Holland  {b)y  Broum  v. 
Goodman  (c),  Thompson  v.  Broum  (cQ,  Greig  w.  Talbot  (e), 
Evans  v.  Thomson  (/),  Stephens  v.  Lowe{g),  Bacon  v.  Simp^ 
son  (A),  Heard  v.  Wadham  (t),  and  Rippinghall  v.  Lloyd{k). 

Peacocky  in  reply,  was  stopped  by  the  Court 

TiNDAL,  C.  J. — This  case  appears  to  me,  on  the  objec- 
tion taken,  to  be  free  from  any  doubt  or  difficulty.  It  is  an 
action  brought  on  an  agreement,  not  under  seal,  supposed 
to  have  been  made  on  the  9th  of  August,  1838,  and  the 
breach  which  is  assigned  is,  that  the  agreement  was  broken 
by  the  defendants.  The  objection  is,  that  it  appears  by  the 
record,  that  there  is  an  agreement  under  seal  between  the 
parties,  which  is  not  rescinded,  but  which  is  still  in  exist- 
ence between  the  parties,  and  that  is  so.  It  appears  that  on 
the  18th  of  Aprils  1838,  a  deed  was  executed  by  these 
parties,  by  which  the  plaintiff  was  to  be  employed  to  per- 
jbrm  certain  operations,  and  in  that  deed  there  is  a  stipula- 
tion, that  immediately  after  the  21st  of  June,  1838,  if  it  is 
not  seen  that  these  operations  are  completed,  not  that  the 
deed  shall  be  void,  but  that  the  defendants  shall  have  the 
power  and  authority  to  determine  it,  by  a  certain  specific 
notice,  and  in  the  interval,  before  such  notice  is  given,  if 
the  plaintiff  is  able  to  perform  the  operation,  it  is  stipulated 
that  then,  and  in  that  case,  the  power  of  determining  the 

(a)  2  Tyr.  593 ;   I  Cromp.  k         (/)  5  East,  iS9. 

M.  410.  (s)  9  Bing.  32 ;  2  Moo.  &  8c. 

(b)  3  T.  R.  590.  740. 

(e)  Ibid.  592,  n.  (6).  (A)  3  M.  &  W.  7S. 

id)  7  Taunt.  656;  1  Moo.  358.  (i)  1  East,  619. 

(e)  2  B.  &  C.  179 »  3  Dowl.  &  W  5  B.  &  Ad.  742  ;  2  Nev.  fs 

Ry.  179.  M.  410. 
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deed  diaU  be  taken  away.     First,  then,  has  this  deed  ever        1840. 
been  detMinined?    It  was  to  continue  fiwr  seven  years.      (^wyknk 
Tliere  is  no  statement  that  it  has  been  determined  by  ^ving  '*• 

the  notice ;  on  the  contrary,  it  is  stated,  on  the  face  of  the  and  Another. 
dedaration,  that  the  operations  not  having  been  completed 
by  the  2l8t  of  June,  and  it  being  desirable  that  further  ex- 
periments should  be  made,  the  time  was  extended  to  the 
2l8t  of  December  in  the  same  year.  The  action  is  brought 
on  the  second  agreement,  which  is  not  under  seal,  which  it 
is  said  virtually  incorporates  all  the  terms  and  covenants  of 
the  mginal  deed.  But  has  it  put  an  end  to  that  deed,  or  is 
it  still  in  force  ?  I  have  read  the  terms  of  it,  and  it  is  clear 
to  me  that  it  is  not  by  these  terms  that  it  can  be  said  to  be 
determined.  The  new  agreement  recites — **  As  Mr.  Grea 
Grwynne  has  not  yet  succeeded  in  producing  the  45  ounces 
of  sulphate  of  quinine  fiom  100  lbs.  of  bark,  as  stipulated  in 
the  deed,  as  executed  by  Charles  Davy,  and  K  L.  Mac- 
Muido  and  George  Gwynne,  on  the  18th  of  April,  1838; 
and  as  Messrs.  Davy  and  MacMurdo  are  desirous  and  have 
proposed  that  an  experiment  in  the  course  of  a  few  days 
should  be  made  and  minutely  recorded  by  Charles  Davy  on 
200  lbs.  of  bark,  in  order  to  satisfy  themselves  what  produce 
can  be  obtained ;  and  as  George  Gwynne's  assistance  and 
instructions  are  essential  for  the  completion  of  the  above 
experiment,  and  as  he  is  quite  cUsposed  to  afibrd  Charles 
Davy  every  fiEKnlity  in  his  power,  provided  he  is  protected 
against  future  injury,  it  is  hereby  agreed  that  the  period  for 
the  production  of  the  45  ounces  of  sulphate  of  quinine  from 
100  lbs.  of  bark,  as  stipulated  in  the  deed,  executed  on  the 
18th  day  of  April,  1838,  shall  be  extended  to  the  21st  day 
of  December,  1838."  According  to  my  understanding  of 
this  agreement,  it  is  simply  an  extension  of  the  time ;  a 
covenant  between  the  parties  that  the  power  to  determine 
the  deed  should  be  extended  to  a  more  distant  time ;  and  I 
think  that  for  anything  contained  in  this  agreement,  the 
deed  still  exists.  I  cannot  distinguish  this  case  from  those 
which  have  decided  that  where,  by  a  deed,  a  matter  is  to  be 
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done  by  a  certain  time,  you  cannot  give  in  evidence  an 
agreement  to  extend  that  time,  unless  that  agreement  be 
similar  to  the  first,  and  is  a  deed  under  seaL  Thus  assum- 
ing, as  it  seems  to  be  admitted  by  the  learned  counsel  for 
the  plaintiff,  that  this  agreement  cannot  be  given  in  evi- 
dence to  release  the  terms  of  the  deed,  the  judgment  in  this 
case  must  be  for  the  defendants. 


BosANQUET,  J. — This  is  an  action  on  an  agreement  set 
out  in  the  declaration,  which  states  a  previous  deed  under 
seal,  containing  a  variety  of  stipulations ;  and  the  ground  of 
the  action  is,  that  a  breach  of  the  parol  agreement  has  been 
committed.  The  matter,  of  which  the  breach  is  allied,  is 
certainly  not  contained  in  the  terms  of  the  parol  agreement, 
but,  on  the  contrary,  the  terms  of  the  breach  are  firamed  on 
the  stipulations  in  the  deed.  Now  the  only  question  is, 
whether  the  true  construction  of  the  parol  agreement  is 
this — not  merely  that  it  is  an  enlargement  of  the  former 
contents  of  the  deed,  in  which  the  defendant  is  to  have  an 
option  to  put  an  end  to  the  deed,  or  whether  it  is  a  new 
agreement,  incorporating  all  the  terms  contained  in  the 
deed,  making  an  agreement  between  the  parties  to  the 
whole  extent  of  that  deed  itself,  and,  consequently,  that  for 
the  breach  of  any  of  the  stipulations  contained  in  that  deed, 
the  phdntiff  is  entitled  to  maintain  an  action  on  promises  ? 
It  appears  to  me  that  this  is  nothing  more  than  an  agree- 
ment on  the  part  of  the  defendants,  that  they  will  not 
enforce  the  option  given  to  them  by  the  deeds  until  a  cer- 
tain day.  It  is  an  agreement  between  the  plaintiff  and  the 
defendants,  and  if  either  violate  it  he  may  be  sued  in  an 
action  in  assumpsit  for  that  breach  of  its  termcf,  but  that 
question  now  need  not  be  inquired  into.  Then  let  us  see 
what  this  agreement  is :  it  refers  to  the  deed  expressly,  and 
recites,  that  as  the  plaintiff  has  not  yet  succeeded  in  pro- 
ducing the  required  quantity  of  sulphate  of  quinine  firom 
the  specified  quantity  of  bark,  and  as  it  was  desirable  to 
continue  the  experiments  on  certain  termcf,  which  are  spe- 
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cified,  ^  it  is  hereby  agreed  that  the  period  for  the  produc-        1^40. 
tion  of  the  45  ounces  of  sulphate  of  quinine  from  100  lbs.     'gwynnT' 
of  htak,  as  stipulated  in  the  deed,  executed  on  the  18th  "- 

day  of  April,  1838,  shall  be  extended  to  the  2l8t  day  of  aod  AnotlMr. 
December,  1838."  That  is  the  whole  of  the  agreement, 
and  can  it  be  taken  to  be  anything  more  than  an  agreement 
between  the  parties  that  the  time  shall  be  extended  to  a 
given  day  ?  It  is  impossible  to  say  that  it  is  anything  more, 
and  consequently  the  plaindff  is  not  entided,  in  this  acdon 
of  assumpsit,  to  daim  damages  finr  a  breach  of  the  covenants 
of  the  deed. 

CoLTMAN,  J. — This  case,  in  my  opinion,  is  one  which  is 
involved  in  very  Utde  doubt  The  real  question  is,  what 
does  this  agreement  amount  to?  Looking  at  it,  I  cannot 
see  anything  in  it  which  warrants  us  in  saying  that  it  em- 
bodies any  other  terms  beyond  that  which  it  purports  on 
the  hce  of  it  to  effect,  and  that  is  to  postpone  the  time 
within  which  the  notice  must  be  given.  If  a  breach  has 
been  committed  of  it  by  giving  nodce  before  the  expiradon 
of  the  time,  it  is  to  be  considered  whether  an  acdon  lies  in 
respect  of  it,  but  that  is  not  the  quesdon  here,  and  I  think 
that  this  acdon  is  not  maintainable. 

Maule,  J. — I  am  also  of  opinion  that  assumpsit  will  not 
lie  in  this  case,  but  I  think  that  covenant  would  be  the 
proper  remedy.  The  deed  does  not  contain  any  covenant 
on  the  part  of  the  plaindff  at  what  dme  a  certain  result  shall 
be  produced,  but  the  proviso  is,  that  if  by  the  21st  of  June, 
1838,  a  certain  thing  is  not  done,  then,  not  that  the  agree- 
ment is  to  be  at  an  end,  but  that  it  may  be  so,  if  the  defend- 
ants think  fit  to  give  a  nodce.  The  defendants  did  not  think 
fit  to  do  so,  and  the  deed  was  sdll  in  force  between  the 
parde&  Then  there  is  an  agreement,  extending  the  dme 
foft  doing  the  act  proposed  to  be  done.  The  substance  of 
that  agreement  is,  that  the  dme  for  the  producdon  of  the 
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sulphate  of  quinine,  as  before  stipulated  for,  shall  be  ex- 
tended to  the  21st  of  December,  1838.  The  effect  of  that 
is,  as  I  apprehend,  to  say  that  by  the  deed  the  parties  had 
the  power,  and  still  retain  the  power,  to  put  an  end  to  the 
deed  by  notice  in  writing;  and  thatfor  a  certain  consideration 
they  agree  to  abstain  from  exercising  that  power  before  the 
21st  of  December,  1838.  If  they  broke  the  agreement  they 
might  be  liable  to  assumpsit  for  the  breach  of  it,  but  the 
whole  efiect  of  the  agreement  is  that  which  I  have  stated^ 
and  it  leaves  the  matter  complained  of  in  this  declaration  as 
a  cause  of  action  under  the  operation  of  the  deed,  and  not 
under  the  operation  of  anything  else.  I  think,  therefore, 
the  demurrer  is  good,  and  that  the  defendants  are  entided 
to  judgment. 


Warren  subsequendy  applied  for  leave  to  amend. 

TiNDAL,  C.  J. — That  cannot  be  done.  I  do  not  know 
how  you  coul J  amend  your  declaration.  You  must  bring  a 
fresh  action. 

Judgment  for  the  defendants. 


Newtok  and  Wife  r.  Harland  and  Others. 
A  witiie8t,on     i^HANNELL^  Sent,  moved  for  an  attachment  aeainst 

being  served  ^^ 

with  a  tub.  onc  Ann  G.,  for  not  attending  the  trial  of  this  cause,  pur- 
o^edUoDiy,  suant  to  a  subpoena,  which  had  been  served  upon  her. 
"  -^''"-*        The  aflSdavit,  on  which  the  motion  was  founded,  stated  the 

service  of  the  subpoena  upon  the  witness,  and  the  payment 
to  her  of  1«.  at  the  time,  but  did  not  allege  that  any  further 


as  oondoct 
monej, 
thatihe 
went  to  the 
mssiie  town, 
where  the  trial 
was  to  take 


place,  wtthoutmaking  anv  further  demand.  On  the  morning  of  the  trial,  she  reftised  to  proceed  to 
the  Court-honse,  unless  she  received  91. :  Hdd,  that  the  plaintiff  having  made  no  tender  to  her  of 
a  reasonable  amount  for  her  expenses  in  going  back,  was  not  entitled  to  an  attachment  against 
her  for  disobedionoe  to  the  subpoena. 
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conduct-money  had  been  given  to  her.  It  proceeded  to 
state,  however,  that  the  witness  had  gone  to  York,  where  the 
trial  was  had,  to  lodgings  which  had  been  provided  for  her 
by  the  plaintifis,  where  she  partook  of  the  board  which  had 
been  prepared  for  her,  but  that  on  the  morning  of  the 
trial,  althou^  a  close  carriage  was  brought  to  the  door  of 
the  house,  to  convey  herto  the  Court-house,  distant  only  half- 
armile,  she  refused  to  go  to  the  Court-house,  unless  a  sum 
of  9/.  was  paid  to  her.  The  aflSdavit  concluded  by  stating 
that  the  evidence  of  the  said  Ann  G.  was  material  to  the 
plaintiff's  case,  and  that  she  had  been  examined  at  two 
previous  trials  of  the  same  cause.  It  did  not,  however, 
allege  that  any  sum  was  tendered  to  her,  on  her  demanding 
the  9Ly  nor  was  it  stated  for  what  that  amount  was  re- 
quired by  her.  The  case  of  Edmonds  v.  Pearson  (a)  was 
cited. 


1840. 


Nbwton 
and  Wife 

V. 

Harland 
•ad  Others. 


TiNDAL,  C.  J. — It  appeals  to  me,  that  the  general  right 
of  a  witness  is,  that  he  shall  have  paid  or  tendered  to  him, 
a  reasonable  sum  for  going  to  and  returning  from  the  place 
of  trial,  and  for  his  attendance  there.  The  party  may,  if 
he  thinks  proper,  wiuve  that  right,  and  in  this  case  it  ap- 
pears, that  the  witness  did  waive  all  tender  or  payment,  so 
&r  as  her  going  to  York  went ;  but  then  comes  the  point, 
^'  how  b  she  to  go  back  ?^' and  all  that  is  stated  is,  that  she 
demanded  a  sum  of  9L  That  may  have  been  unreasonable  ; 
but  I  think  that  that  demand  having  been  made,  it  was  in- 
cumbent on  the  plaintiff,  who  could  only  avail  himself  of 
her  waiver  up  to  that  time,  to  make  her  a  tender  of  some 
sort  at  all  events. 

BofiANQUET,  J. — Assuming  that  the  witness  was  not  en- 
titled to  any  ftrther  sum  for  coming  to  the  place  of  trial 
than  that  which  she  received,  I  think  that  the  plaintiff  was. 


(a)  3Carr.  &P.  113. 


VOL.    DL 


C 


D.  P.  C. 
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at  all  events,  bound  to  tender  her  a  reasonable  amount  to 
cover  her  expenses  of  going  back. 


C0LTMAN9  J.9  and  Maule,  J.,  concurred. 


Rule  refused. 


The  plaintiff 
sued  three  de- 
fendants upon 
a  bill  of  ex- 
change, for 
491.  \4m.  6d. 
The  contract 
upon  which  the 
amount  of  the 
bill  accrued 
due  was  en- 
tered  into,  be» 
fore  the  part- 
nership of  one 
of  the  defend- 
ants ;  but  a 
part  of  the 
aebt,  the  con- 
sideration of 
the  bill,  was 
incurred  after 
the  commence- 
ment of 
the  partner- 
ship :   Heid^ 
that  the  plain- 
tiff  was  en- 
titled  to  a  ver- 
dict against  all 
the  members  of 
the  partnership 
for  the  amount 
of  debt  incurred 
subsequently  to 
the  commence- 
ment of  the 
partnership. 


Wilson  t\  Bailey,  Potter,  and  Lewis. 

J.  HIS  was  an  action  brought  to  recover  the  sum  of 
49/1  14^.  6cL,  being  the  amount  of  a  bill  of  exchange,  dated 
18th  February,  1838,  drawn  on  and  accepted  by  Bailey, 
Potter,  and  Co.,  and  payable  three  months  after  date.  The 
defendants,  Bailey  and  Potter,  suffered  judgment  by  de- 
fault ;  but  the  defendant  Lewis  pleaded,  that  at  the  time  of 
the  drawing  of  the  bill,  he  was  in  partnership  with  Bailey 
and  Potter ;  but  that  they  had  accepted  the  bill  without  his 
knowledge,  for  a  debt  due  to  the  plaintiff  before  he  became 
a  partner,  and  that  it  was  not  accepted  by  them  for  any- 
thing connected  with  his  partnership. 

The  cause  was  tried  before  Coltmariy  J.,  when  it  appeared 
that  the  amount  for  which  the  bill  was  drawn  became  due 
to  the  plaintiff  from  the  firm  of  Bailey,  Potter,  and  Co.,  in 
respect  of  the  hire  of  certain  horses  and  gigs,  provided  to 
that  firm  for  the  use  of  their  travellers.  The  contract  of 
hiring  took  place  on  the  29th  August,  1837,  but  it  con- 
tinued up  to  the  18th  January,  1838.  The  defendant 
Lewis  became  a  partner  on  the  1st  January,  1838,  and  a 
sum  of  1/.  15^.,  was  claimed  in  respect  of  the  hire  of  a 
horse  and  gig,  during  a  period  of  a  week  between  that  time 
and  the  18th.  Coltman,  J.  directed  the  jury  that  the  con- 
tract had  been  made  by  the  old  firm  before  the  introduction 
of  Lewis,  and  a  verdict  was  taken  for  the  defendant,  the 
plaintiff  obtaining  leave  to  move  to  enter  a  verdict  either 
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for  the   whole   amount  of  the   bill,   or  for  the   sum   of 
U  \5t. 

Taifourdy  Seijt.  had  obtained  a  rule  nisi  accordingly, 
against  which 

Wortley  now  shewed  cause.  The  contract  for  the  hiring 
of  the  horses  and  gigs  was  entered  into  antecedent  to  the 
partnership  of  Lewis ;  that  contract  was  incapable  of  being 
divided,  and,  therefore,  if  the  defendant  was  not  liable  for 
the  amount  allied  to  have  accrued  due  before  his  partner^ 
ship,  he  could  not  be  deemed  liable  upon  it  all.  The  bill, 
however,  at  all  events,  had  been  accepted  in  fraud  of  Lewis, 
as  to  all  but  1/.  15«. ;  Shirreff^.  Wilks  (a).  He  also  cited 
Fere  v.  Ashky  {bi)y  and  Wintle  v.  Croiother  (c). 

Talfourdy  Serjt.,  and  Wightman,  in  support  of  the  rule. 
As  to  the  sum  of  1/.  15«.,  there  could  be  no  doubt  that  the 
defendant  was  liable ;  but  the  plaintiff  was  entitled  to  a 
verdict  against  him  for  the  full  amount  of  the  bill,  upon  the 
pleadings  as  they  stood.  There  was  no  plea  that  Lewis  did 
not  accept,  but  he  should  have  alleged  that  the  whole  debt 
accrued  before  he  became  a  partner,  and  have  given  proof 
of  his  plea.  If  that  tact  could  be  supposed  to  be  pleaded, 
proof  of  it,  at  all  events,  had  failed..  The  bill  was  drawn, 
it  was  evident,  in  pursuance  of  the  partnership,  and  all  the 
partners  were  liable  upon  it,  and  for  its  full  amount.  They 
cited  Howell  v.  Brodie  (a). 

TiNDAi^  C.  J.— The  only  question  is,  whether  the  special 
plea  put  on  the  record  by  the  defendant  Lewis  is  sustained. 
The  plea  is,  that  the  bill  of  exchange,  in  the  declaration 
mentioned,  was  drawn  by  the  two  defendants  who  have 
suffered  judgment  by  default,  and  who  are  now  partners 
with  him,  and  that  they  accepted  the  bill  without  his  know- 
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(a)  1  East,  48. 

(6)  10  B.  &  C.  288. 


(c)  1  C.  &  J.  316. 

(<0  6  Bing.  N.  C.  44  ;  8  Scott,  372. 
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ledge,  for  a  debt  which  accnicd  due  before  the  partnership, 
and  for  nothing  relating  to  the  partnership.  The  question 
is,  whether  that  is  true  ?  The  consideration  for  the  bill 
was  the  hire  of  certain  horses  and  gigs,  and  the  contract 
was  entered  into  in  the  August  before  the  new  partnership ; 
but  the  time  for  which  they  were  used  extended  over  the 
partnership.  The  partnership  commenced  on  the  1st  of 
January,  and  it  appears  that  part  of  the  consideration  was 
in  respect  of  the  use  of  a  horse  and  gig  between  that  day 
and  the  18th  January.  Under  these  circumstances,  the 
bill  was  accepted  for  49/.  14«.  6cZ.,  a  great  part  of  which 
was  due  before  the  partnership,  but  1/.  15^.  of  which  be- 
came due  after  the  partnership.  How  then  can  the  defend- 
ant put  a  plea  on  the  record,  which  says  that  the  whole  of 
the  debt  was  incurred  before  the  partnership  ?  That  plea 
is  not  made  out  by  the  evidence,  supposing  it  appears  that 
the  partnership  commenced  on  the  1st  of  January,  and 
there  is  evidence  to  shew  that  it  did  commence  on  that  day. 
The  eflFect  of  the  plea,  is,  in  substance,  want  of  considera- 
tion for  the  bill.  There  is  a  want  of  consideration  as  to  a 
part  of  it,  but  there  is  consideration  fi)r  the  remainder.  It, 
therefore,  seems  to  me,  that  the  rule  must  be  made  absolute 
for  entering  a  verdict  for  the  plaintiff,  on  the  issue  on  the 
special  plea,  for  \L  lbs. 


BosANQUET,  J. — I  am  of  the  same  opinion ;  the  amount 
of  the  debt  which  accrued  due  after  the  commencement  of 
the  new  partnership  is  1/.  15«. ;  the  rest  was  due  from  the 
old  firm.  I  think  that  the  plea  is  not  made  out,  and  that 
the  plaintiff  is  entitled  to  a  verdict  against  Lewis  for  1/.  15«. 


CoLTMAN,  J. — I  am  also  of  opinion  that  the  issue  was 
not  rightly  found  for  the  defendant ;  but  that  he  was  liable 
to  the  plaintiff  in  the  sum  of  1/.  15«.  There  is  evidence  of 
a  partnership  from  the  1st  of  January,  subsequently  to 
which  this  amount  became  due. 

Ride  absolute. 
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Archer,  Gent,  one  &c.,  v.  English  and  Walker. 

1  HIS  was  an  action  brought  by  the  plaintiff,  to  recover  a  In  an  action  of 
sum  of  442.  12«.  4cJL,  allied  to  be  due  from  the  defendants,  l^i^twode- 
for  work  and  labour  done  by  the  plaintiff,  as  an  attorney,  de^da^km  ^ 
for  them,  as  trustees,  for  the  benefit  of  certain  persons,  contained  an 

indebitatus 

under  a  deed  of  assignment,  alleged  to  have  been  entered  count  for 
into  between  one  T.  W.  Richardson  of  the  first  part,  the  J^yr,  JJJa 
defendants  of  the  second  part,  and  certain  other  persons  of  *l>eo"*»n*«7 

tr     ^  r  money  counts; 

the   third  part      The  declaration  contained  a  count  for  t>>e  amount 

claimed  was 

work  and  labour  done,  and  the  usual  money  counts.     The  44i.  ]2t,  \J. 
defendants  pleaded,  first,  that  except  as  to  30/.,  parcel^  tntsjoUitlV 
&C.,  they  did  not  promise ;  and,  secondly,  as  to  that  sum,  ^**  '"*? 
a  joint  plea  of  payment  into  Court     The  plaintiff  joined  of  3(ML,  and 
issue  upon  the  first  plea ;  and  as  to  the  second  plea,  took  beyond  that 
the  money  out  of  Court,  in  part  satisfaction  of  his  demand,  "^^^2 
and  prayed  judgment  for  his  costs.     The  cause  was  tried  ^^''  ^f^ 
before  CoUmariy  J.,  at  the  Sittings  for  Middlesex,  on  the  payment  into 
13th  of  April,  1839,  when  it  was  proved  that  Richardson,  fendanu  ad-*^ 
being  in  insolvent  circumstances,  had  applied  to  the  plain-  ^^^^  ^Q®*f 
tiff  to   arranro  his   affairs  for  him.      A   mectincc  of    the  m  far  as  the 

^  ^  30/.,  and  were 

creditors  was  called  on  the  17th  of  March,  1838,  at  entitled  to  dis- 
which,  the  defendants  attended,  Mr.  English  acting  as  Ser/iabilit\N" 
chairman.     By  a   resolution,  which    was   carried,   it   was   .  Y**^*!*^***.® 

•'  declaration  is 

determined  that  the  meeting  should  be  adjourned  to  the  upon  a  special 
22nd  of  the  same  month,  when  Mr.  Archer  should  be  pre-  the  defendant 
pared  to  produce  a  statement  of  the  amount  of  composi-  {^^^^urt^ 
tion,  for  which  the  insolvent  could  produce  security.     At  t^*^  payment 

7  .  admits  the 

the  second  meeting,  Mr.  English  again  acted  as  chairman,  whole  contract. 
Mr.  Walker  being  also  present,  and  it  was  resolved  that  an 
assignment  of  the  estate  and  effects  of  the  insolvent  should 
be  made  to  Messrs.  English  and  Walker,  in  trust,  first 
to  satisfy  the  costs  and  charges  of  preparing  and  executing 
the  necessary  instnunents   to  effect  the  assignment ;  and 
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secondly,  for  the  benefit  of  such  creditors  as  should  exe- 
cute the  same ;  and  it  was  made  a  part  of  the  resolution, 
that  Mr.  Archer  should  be  requested  to  procure  the  same 
from  the  insolvent.     The  plaintiff  obtained  the  execution 
of  the  deed  of  assignment,  attended  upon  various  hostile 
creditors,  and  performed  other  duties  in  connection  with 
the  affairs  of  the  insolvent ;  the  present  action  was  brought 
to  recover  the  sum  of  44/1  12^.  4rf.  in  respect  of  his  services, 
from  the  commencement  of  the  transaction.     There  was 
no  proof  given,  at  the  trial,  of  the  execution  of  the  deed, 
by  the  defendant  Walker,  and  the  plaintiff  failed  also  in 
shewing  any  connection  between  him  and  English,  further 
than   that  proved  by  his  attendance  at  the    meetings  of 
creditors.      On   behalf  of  the   defendant    Walker,  it  was 
uiged  that  the  payment  into  Court  by  him  of  the  sum  of 
SOL  admitted  the  contract  only  to  that  extent,  and  in  no- 
wise pledged  him  to  any  responsibiUty  beyond  that  amount. 
CoUmarij  J.,  left  it  to  the  jury  to  determine  how  far  the  de- 
fendants were  liable,  beyond  the  sum  of  30/.,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit,  if  they  found 
a  verdict  for  the  plaintiff  beyond  that  amount;    first,  a 
portion  of  the  sum  claimed  appeared  to  be  for  business 
done,  antecedent  to  the  22nd  of  March,  upon  which  they 
would  have  to  say,  whether  Mr.  Archer  had  received  any 
retainer  from  the  defendants  before  that  date;  and,  secondly, 
they  would  have  to  determine  whether  all  the  subsequent 
business  transacted  by  him  came  within  the  provisions  of 
the  trust  deed.     The  jury  found  a  verdict  for  the  plaintiff 
for  4i  28.  lOrf.  over  and  above  the  amount  paid  in,  ne- 
gativing the  claim  set  up  for  the  work  done  before  the  22nd 
of  March,  1838.     In  Easter  Term,  1839, 


Wilder  Seijt.,  moved,  pursuant  to  leave  reserved,  to  enter 
a  nonsuit     He  cited  Seaton  v.  Benedict  (a). 


(rt)  5  Bing.  28 ;  S.  C.  2  Mo.  &  P.  66  and  301, 
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/.  JervU  and  Marshman  now  shewed  cause.     Bktckburn 
T.  Scholes  (a),  and  Seaton  v.  Benedict  did  not  apply  to  the 
case.     In  the  former^  the  question  did  not  turn  upon  a 
joint  payment,  and  the  fiirther  joint  liability  of  two  persons. 
The  decision  was,  that  payment  of  money  into  Court,  in 
indebitatus  assumpsit  for  goods  sold  and  delivered,  after 
the  delivery  of  a  particular,  stating  that  the  action  was 
hcou^t  for  the  price  of  a  certain  lot  of  goods  sold  to  the 
defendant  on  a  certain  day,  by  A.  6.,  the  plaintiff's  broker, 
did  not  admit  that  the  goods  purchased  were  the  property 
of  the  plaintiff.     In  Seaton  v.  Benedict,  the  defendant  was 
sued  for  goods  supplied  to  his  wife  to  the  amount  of  18/. ; 
the  defendant  paid  lOL  into  Court,  and  the  jury  found  for 
the  plaintiff  for  the  whole  amount     The   ground  upon 
which  a  new  trial  was  granted,  was,  that  the  articles  were 
not  necessaries,  and  that  the  husband  was  only  liable  for 
debts  contracted  by  his  wife,  on  the  assumption  that  she 
acted  as  his  agent ;  and  although  there  was  an  expression 
used  by  the  Court  to  the  effect,  that  too  much  stress  had 
there  been  laid  upon  the  fact  of  the  payment  of  money 
into  Court,  the  opinion  given  by  no  means  went  the  length  to 
which  it  was  sought  to  be  carried.  The  case  besides,  ot  Ravens^ 
croft  V.  Wyse  (6)  was  strongly  in  favour  of  the  argument  on 
behalf  of  the  plaintiff.     There,  indebitatus  assumpsit  was 
brought  by  the  master  of  a  ship  against  three  persons ;  the 
plaintiff  proved  a  contract  in  the  handwriting  of  one  of 
them,  signed  in  the  name  of  the  firm,  by  which  he  was 
engaged  at  a  yearly  salary,  as  master  of  a  particular  vessel ; 
he  also  proved  services  for  several  years  under  the  contract, 
and  he  then  put  in  a  rule  for  the  payment  of  a  sum  of 
money  into  Court  by  the  defendants,  which,  however,  was 
not  equal  to  the  amount  claimed.     On  the  part  of  the  de- 
fendants it  was  shewn  that  one  of  them  was  not  a  member 
of  the  firm,  on  whose  account  the  contract  had  been  signed, 
and  was  not  an  owner  of  the  ship  in  question,  but  the  Court 
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held  that  the  payment  into  Court  by  all  the  defendants 
generally,  precluded  them  from  denying  the  liability  of  one 
of  them.  It  was  admitted  that  Stapleton  v.  Nowell{a),  and 
Kingham  v.  Robins  {b)y  which  were  cases  which  had  arisen 
since  the  rule  nisi  had  been  granted  in  this  case,  were  op- 
posed to  the  decision  in  Ravenscroft  v.  Wise. 

Henderson^  in  support  of  the  rule,  was  stopped  by  the 
Court 

TiNDAL,  C.  J. — It  seems  to  me,  that  we  must  hold  our- 
selves governed  by  the  law  laid  down  in  the  case  of  Sealon 
V.  Benedict^  in  the  year  1828,  which  the  Court  of  Exchequer 
once  doubted,  but  to  which,  in  two  subsequent  cases,  that 
Court  has  returned  as  being  good  law.  That  is,  that  where 
an  action  is  brought,  with  an  indebitatus  count,  against  two 
defendants,  by  each  of  whom  money  is  paid  into  Court, 
that  payment  is  only  an  admission  up  to  the  extent  of  the 
charge  which  the  payment  covers,  and  does  not  affect  thq^c 
other  charges,  which  arc  not  covered  by  it ;  and  that  where 
there  is  a  special  contract  declared  upon  the  payments  into 
Court,  admits  that  contract  That  distinction  fully  war- 
rants this  rule  being  adopted,  that  where  the  count  is  ge- 
neral, the  plaintiff  must  go  on  and  shew  that  more  is  due, 
and  that  a  contract  exists,  by  which  the  defendants  are 
chargeable  beyond  the  money  paid  into  Court 

BosANQUET,  J. — I  am  of  the  same  opinion  ;  and  I  think 
that  there  is  no  evidence  of  a  joint  liability  on  an  indebitatus 
count,  afforded  by  a  payment  into  Court  If  there  had 
been  any  evidence  of  a  joint  liability,  this  application  could 
not  be  acceded  to,  but  as  there  was  no  such  evidence,  I 
think  that  it  is  a  proper  case  for  a  nonsuit  to  be  entered. 


(a)  Ante,  vol.  8.  p.  196,  S.  C. ;  6  M.  &  W.  9. 
(6)  Ante,  vol.  7,  p.  352  ;  5  M.  &  W.  94. 
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The  case  was  reserved  upon  the  question  o^  whether  there 
was  any  evidence  offered  of  a  joint  liability^  and  as  it  is 
shewn  bj  the  cases  which  have  been  cited^  that  this  payment 
into  Court  affords  no  evidence  of  such  a  joint  liability^  I 
think  that  the  plaintiff  should  be  nonsuited,  and  that  this 
rule  should  be  made  absolute. 
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CoLTMAN,  J. — The  law  on  this  point  is  settled,  and  in 
my  opinion  on  very  reasonable  grounds,  that  where  a  party 
pays  money  into  Court  on  an  indebitatus  count,  he  admits  his 
liability  on  the  contract  alleged  only  to  the  extent  of  the  sum 
which  he  pays  in.  It  is  a  different  case,  when  the  money  is 
paid  in  on  a  special  contract,  because  there,  it  is  naturally 
held  that  he  admits  his  liability,  as  it  is  alleged  on  the  face 
of  the  record.  On  the  general  count,  he  only  says,  that 
he  has  entered  into  some  contract  or  other,  on  which  he 
is  liable ;  but  that  does  not  make  him  liable  on  any  particular 
contract 


Maule,  J. — I  am  also  of  opinion  that  this  rule  should 
be  made  absolute  The  payment  of  money  into  Court 
admits  the  plaintiff's  right  of  action  on  the  count  on  which 
the  money  is  paid  in.  If  there  is  a  special  contract  de- 
clared on,  the  defendant  admits  that  by  the  payment ;  but 
if  the  count  be  a  mere  indebitatus  count,  then  he  admits 
only  some  contract,  upon  which  the  plaintiff  is  entitled  to 
bring  the  action.  What  is  stated  here,  is  only  tliat  the 
defendant  was  indebted  for  work  and  labour,  and  in  con- 
sideration of  that  work  and  labour,  the  defendants  promised. 
The  defendants,  by  a  payment  into  Court,  admit  that  they 
arc  indebted  to  the  amount  paid  into  Court,  for  some  work 
and  labour  done,  and  for  which  the  plaintiff  is  entitled  lo 
recover.  It  was  formerly  considered,  that  payment  into 
Court  was  meant  to  apply  to  the  contract  declared  upon, 
but  I  think  that  that  was  an  erroneous  opinion.  The  old 
expression,   with  respect  to  the  payment  of  money  into 
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Court,  gives  the  proper  effect  of  that  payment ;  that  the 
money  shall  be  considered  struck  out  of  the  declaration, 
and  that  the  claim  of  the  plmntiff,  so  far,  shall  be  considered 
as  if  it  had  never  existed  at  all,  and  the  case  shall  go  on, 
as  if  that  had  never  been  heard  of.  The  effect  of  this  rule 
being  adopted,  is,  that  parties  are  encouraged  to  pay  money 
into  Court  In  this  case,  I  am  of  opinion,  that  there  was 
no  evidence  afforded,  by  the  payment  of  money  into  Court, 
under  the  indebitatus  count,  of  the  joint  liability  of  the  de- 
fendants, and  I  think  that  this  rule  should  be  made  absolute 
for  a  nonsuit 

Rule  absolute  (a). 

(a)  See  Armfield  v.  Burgin,  ante,  vol.  8,  p.  247. 


To  an  action 
of  assumpsit, 
brought  upon 
a  decree  ob- 
tained  in  the 
Ck)urt  of  Ses- 
sion, in  Scot- 
land, the  de- 
fendant plead- 


Z 


Cowan  and  Another  v.  Braidwood. 

X  HIS  case  came  before  the  Court  upon  a  demurrer  to  the 
P^ntifis*  replication.  It  was  an  action  of  assumpsit,  and 
the  declaration  alleged,  for  that  whereas  heretofore,  to  wit, 
on  the  11th  day  of  December,  in  the  year  of  our  Lord  1838, 
a  certain  decree  was  made  and  pronounced  in  and  by  the 


time  of  the 
commence- 
ment of  the 
suit  in  that 
Court,  or  at 


ed,  that  he  was  Court  of  OUT  Lady  the  Queen,  before  the  Lords  of  Coimcil 

not,  at  the  ... 

and  Session  at  Edinburgh,  in  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland  called  Scotland,  in  and 
concerning  a  certain  action  there  depending  in  the  same 
anytimeduring  Court,  at  the  instance  of  the  now  plaintiffs  against  the  de- 
fendant, whereby  the  Lords  of  Council  and  Session  afore- 
said did  then  decree  and  ordain  the  defendant  to  make 
payment  to  the  plaintifis  of  a  certain  sum,  to  wit,  the  sum 
of  S6L  7s.  4d.y  with  the  legal  interest  thereof,  from  the  30th 
day  of  August,  in  the  said  year  1838,  until  payment ;  and 


ings  therein, 

in  Scotland, 

or  at  anv  place 

within  the 

jurisdiction  of 

that  Court, 

nor  was  he, 

at  any  time, 

before  the 

pronouncing  of 

the  decree,  in  any  manner,  according  to  the  course  and  practice  of  the  said  Court,  notified,  nor 

did  he  know  of  thf 


le  proceedings,  so  that  he  mi^hjt,  by  himself,  his  proctor,  attorney  or  agent, 
or  in  any  way  defem* 
yhereby  the  decree  ^ 
void  against  the  defendant  -.   Held,  ill. 


appear,  or  plead,  or  in  any  way  defend  himself  m  the  action,  nor  did  he  appear  in-  or  to  any  of 

the  proceedings,  whereby  the  decree  was  contrary  to  natural  justice,  and  wholly  inoperative  and 

*      the  ("        " 


"41: 
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abo  to  make  payment  to  the  plaintifis  of  a  certain  other 
sum,  to  wit,  the  sum  of  4iL  4s.  5{L  ;  and  likewise  to  make 
payment  to  the  plaintifis  of  a  certain  other  sum,  to  wit,  the 
8um  of  ISL  2s.  lld.9  of  expenses  of  process,  as  taxed  by  the 
auditor  of  the  Court,  together  with  a  certain  other  sum,  to 
wit,  the  sum  o{2L  Ss.  7kcLy  being  the  fuU  dues  of  extracting 
that  decree,  as  by  the  said  decree  remaining  in  the  Court  of 
Session  at  Edinburgh  aforesaid,  more  fully  appears,  which 
said  decree  remains  in  full  force,  and  wholly  unsatisfied, 
whereby  the  defendant  became  liable  to  pay  to  the  plaintiflb 
the  said  sums  of  money  so  decreed  to  be  paid  as  aforesaid, 
together  with  such  interest  as  aforesaid,  on  the  said  sum  of 
36/.  7s.  4(f,,  according  to  the  said  decree,  when  he,  the  de- 
fendant, should  be  thereunto  afterwards  requested,  and 
being  so  liable  the  defendant,  in  consideration  thereof  after- 
wards to  wit,  on  the  said  11th  day  of  December,  in  the  year 
of  our  Lord  1838,  aforesaid,  promised  the  plain tifis  to  pay 
them  the  said  sums  of  money  so  decreed  to  be  paid  as  afore- 
said, together  with  such  interest  as  aforesaid,  on  request ; 
and  whereas  also  the  defendant  heretofore,  to  wit,  on  the 
Ist  day  of  January,  in  the  year  of  our  Lord  1839,  was  in- 
debted to  the  plaintifis  in  lOOL  for  money  found  to  be  due 
fix>m  the  defendant  to  the  plaintiffis  on  an  account  then 
stated  between  them ;  and  whereas  the  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  in  con- 
sideration of  the  premises,  then  promised  the  plaintiffs  to 
pay  them  the  last-mentioned  sum  or  request,  yet  he  has 
disregarded  his  promises,  and  has  not  paid  any  of  the  said 
monies  in  this  declaration  aforesaid,  or  any  part  thereof,  to 
the  plaintiffs'  damage  of  100/.,  and  thereupon  they  bring 
their  suit.  The  defendant  pleaded,  first,  non  assumpsit ; 
secondly,  the  Statute  of  Limitations;  thirdly,  that  the 
decree  was  not  made  and  pronounced  in  and  by  the  said 
Court  of  Session,  in  and  concerning  the  said  action,  modo 
et  forma ;  and  fourthly,  for  a  further  plea  in  this  behalf  ai^ 
to  the  said  first  count  of  the  said  declaration,  the  said  de- 
fendant says,  that  he,  the  said  defendant,  was  not  at  the  time 
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of  the  commencement  of  the  said  action  in  the  said  first 
count  of  the  said  declaration  mentioned,  or  at  any  time 
dming  the  proceedings  in  the  said  Comrt  of  omr  Lady  the 
Queen,  before  the  Lords  of  Council  and  Session,  in  that 
Court  also  mentioned,  in  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  called  Scotland,  or  at  any 
place  within  the  jurisdiction  of  the  said  Court,  in  which 
the  said  action  was  so  depending  as  aforesaid ;  nor  was  he, 
the  said  defendant,  at  any  time  before  the  making  or  pro- 
nouncing the  said  decree  in  the  said  first  count  mentioned 
in  any  manner,  according  to  the  coUrse  and  practice  of  the 
said  Court  notified ;  nor  did  the  defendant  then  know  of 
the  said  several  proceedings,  or  of  any  or  either  of  them,  so 
that  he,  the  said  defendant,  could  or  might  by  himself,  his 
proctor,  attorney,  or  other  agent,  by  him  appointed  and 
instructed  in  that  behalf,  appear  or  plead,  or  in  any  way 
defend  himself  in  the  said  action  then  depending  in  the 
said  Court,  at  the  instance  of  the  sidd  plaintifis,  against  the 
said  defendant ;  nor  did  he,  the  said  defendant,  appear  in 
or  to  any  or  either  of  the  said  proceedings,  whereby  the 
said  decree  so  made  and  pronounced  in  the  said  Court  of 
our  Lady  the  Queen,  was  and  is  contrary  to  natural  justice, 
and  wholly  inoperative  and  void  against  him,  the  said  de- 
fendant, and  all  remedy  thereon  for  the  said  several  sums  of 
money,  for  which  the  said  decree  was  so  made  and  pro- 
nounced, as  in  the  said  first  count  of  the  said  declaration 
mentioned,  was  and  is  wholly  lost  to  the  said  plaintifis ;  and 
he,  the  said  defendant,  hath  from  the  time  of  pronouncing 
the  said  decree,  hitherto  always  resisted  and  impeached  the 
said  decree  on  that  accoimt,  and  they,  the  said  plaintifis, 
have  not  ever  obtained  the  said  several  sums  of  money,  or 
any  or  either  of  them,  or  any  part  thereof,  which  it  is 
alleged,  in  the  said  first  count  of  the  said  declaration,  were 
decreed  and  ordained  to  the  said  plaintiffs ;  and  the  said 
defendant,  in  fact,  further  says,  that  the  said  decree  being 
so  contrary  to  natural  justice,  and  wholly  inoperative  and 
void,  still  remains  wholly  unsatisfied,  and  without  force  or 
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virtue;  and  this  he,   the  said  defendant,  is  ready  to  ve- 
rify, &c 

Replication.  As  to  the  plea  fourthly,  above  pleaded,  the 
plain  tifis  say  that  the  defendant  is  a  subject  of  our  Lady  the 
Queen,  and  was  bom  within  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland  called  Scotland,  and  for 
a  long  time  before  the  commencement  of  the  action  in  the 
first  count  mentioned,  was  resident  in  Scotland  aforesaid, 
to  wit,  at  Edinburgh  there,  but  the  defendant,  before  and 
at  the  time  of  the  issuing  of  the  letters  of  arrest,  must,  and 
of  the  issuing  of  the  summons  and  making  the  citation 
hereinafter  mentioned,  and  fix>p  those  times  continually, 
hitherto  was  absent,  and  forth  for  Scotland  aforesaid.  The 
replication  then  went  on  to  set  out  the  proceedings  in  the 
Scotch  Court,  from  which  it  appeared  that  the  suit  had 
been  originally  commenced  against  the  defendant  as  secu- 
rity for  the  performance  of  certain  conditions  of  a  bond, 
entered  into  on  the  30th  of  March,  1829,  and  having  stated 
letters  of  arrestment  ad  pundandam  jurisdictionem  to  have 
been  issued  against  the  defendant,  upon  which  arrestments 
were  subsequently  used,  together  with  the  summons,  and 
subsequent  proceedings  to  this  decree,  which  was  made  on 
the  11th  of  December,  1838,  concluded  as  follows: — And 
the  plaintifis,  in  fact,  say,  that  at  the  time  the  sidd  bond  in 
the  said  summons  and  decree  mentioned,  was  made  and 
entered  into  by  the  defendant,  to  wit,  on  the  30th  day  of 
March,  1829,  he,  the  sdd  defendant,  was  resident  in  Scot- 
land aforesaid,  where  the  said  bond  was  made  and  entered 
into  by  the  defendant,  who  then  had,  and  from  thence  con- 
tinually has  had,  and  has  certain  real  and  personal  estates 
within  the  said  realm  of  Scotland.  And  the  plaintifis,  in 
&ct,  further  say,  that  by  means  of  the  said  arrestments  so 
caused  to  be  used,  and  the  said  summons  and  citation  done 
and  performed,  as  in  this  repUcation  aforesaid,  the  said 
Court,  before  the  Lords  of  Council  and  Session  had,  by  the 
law  of  Scotland  aforesaid,  and  by  force  of  the  said  act  of 
Parliament  (6  Geo.  4,  c.  120),  jurisdiction  over  the  said 
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action,  and  that  the  said  decree,  made  and  pronounced  as 
in  the  declaration  mentioned,  and  as  in  this  replication  set 
forth,  was  and  is,  by  the  law  of  Scotland  aforesaid,  binding 
on  the  defendant,  notwithstanding  the  said  defendant  was 
not  in  Scotland,  or  within  the  jurisdiction  of  the  said  Court, 
as  in  the  said  fourth  plea  is  mentioned,  and  notwithstand- 
ing the  other  allegations,  matters,  and  things  in  that  plea 
appearing ;  and  the  plaintifis  in  fact  say,  that  the  several 
sums  of  money  in  the  first  count  of  the  declaration,  men- 
tioned to  have  been  decreed  and  ordained  to  be  paid  to  the 
plaintifis,  were  and  are  justly  and  truly  due,  and  payable  by 
the  defendant  to  the  plaintifis  in  manner  in  the  said  decree 
appearing.     Verification. 

Special  demurrer,  assigning  for  causes ;  that  although  the 
defendant  hath  in  his  fourth  plea  alleged  certain  matters  of 
defence  to  the  said  cause  of  action  in  the  said  first  coimt  of 
the  said  declaration,  which  the  said  defendant  contends  are 
sufiicient  to  defeat  the  said  claim  of  the  said  plaintifis  in 
the  first  count  of  the  said  declaration  mentioned,  yet  the 
said  plaintifis  have  not  in  and  by  their  said  replication  con- 
fessed and  avoided  the  said  several  grounds  of  defence,  nor 
have  they  in  or  by  their  said  replication  traversed  the  same, 
but  on  the  contrary  thereof,  the  s^d  plaintifis  have  admitted 
the  said  several  grounds  of  defence  particularly  mentioned 
and  set  forth  in  the  said  plea,  and  have  attempted  to  put 
in  issue  facts  which  are  altogether  immaterial  in  the  pro- 
ceedings of  this  cause ;  and  the  said  plaintifis  have  in  their 
said  replication  set  forth  therein  a  certain  decree,  obtained 
in  the  Court  before  the  Lords  of  Council  and  Session  in 
Scotland,  which  said  decree,  for  anything  that  appears,  is 
another  and  difierent  decree  than  that  set  forth  in  the  first 
count  of  the  declaration ;  and  also  for  that  it  appears,  in 
and  by  the  pleadings  in  this  cause,  that  the  said  plaintifis 
had  not  any  right  of  action  which  can  be  enforced  against 
the  said  defendants  by  the  laws  of  this  coimtry ;  and  also 
for  that  the  said  plaintifis  have  in  their  said  rephcation  de- 
parted fix)m  the  said  cause  of  action  in  the  first  count  of 
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their  said  declaration  mentioned^  and  have  thereby  attempted        1 840. 
to  pat  in  issue  another  and  different  decree  than  that  de- 
clared upon ;  and  also  for  that  the  said  replication  of  the 
said  ]Jaintifis  to  the  said  fourth  plea  of  the  said  defendant    BaAiowooo. 
k  in  other  respects  uncertain,  informal,  and  insufficient 
Joinder. 


Offle  now  appeared  to  support  the  demurrer.  [^Tindal, 
C.  J. — The  question  will  turn  upon  the  plea ;  the  suf- 
ficiency of  which  must  be  supported.]  The  plea  was  suf- 
ficient in  alleging,  that  the  defendant  was  not  within  the 
jurisdiction  of  the  Court,  in  which  the  decree  was  granted, 
and  that  he  was  neither  served  with  process,  nor  had  ap- 
peared to  defend  the  suit  Buchanan  v.  Rucker  (a),  dis- 
tinctly decided,  that  an  action  would  not  lie  on  a  foreign 
judgment,  when  it  appeared  that  the  defendant  was  not 
resident  within  the  jurisdiction  of  the  foreign  Court,  and 
was  not  served  with  process,  although  the  |nroceedings  were 
had  according  to  the  practice  of  that  Court  The  circum- 
stances alleged  in  the  plea,  were  sufficient  to  shew  that  the 
decree  in  this  case  was  contrary  to  natural  justice  and  com- 
mon sense,  and  the  Court  would  not  conclude  the  defendant 
fix>m  disputing  a  foreign  judgment  when  such  was  the  case. 
[Cokman,  J. — Is  not  the  allegation  that  the  decree  is  con- 
trary to  natural  justice,  and,  therefore,  wholly  inoperative 
and  void,  the  result  of  a  conclusion  of  law  founded  on  the 
previous  statements,  rather  than  a  distinct  allegation  ?]  It 
amounted  to  a  positive  allegation,  and  natural  justice  being 
qyposed  to  the  decree,  assumpsit  would  not  lie  upon  it 
[Botanquety  J. — In  Buchanan  v.  Rucker y  the  defendant 
had  never  been  in  Tobago,  where  the  judgment  was  ob- 
tained, upon  which  the  action  was  brought]  Nor  did  it 
appear,  on  the  face  of  the  pleadings  in  the  present  case, 
that  the  defendant  was  ever  in  Scotland.  [^Tindaly  C.  J. — 
Hie  plea  does  not  say  that  he  was  not  at  any  time  in  Scot- 


(a)  i  Camp.  63. 
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land,  but  only  that  he  was  not  there  during  the  time  of 
these  proceedings.  That  does  not  shew  that  he  was  never 
there,  but  seems  rather  to  imply  the  contrary.]  It  must  be 
admitted  that  the  great  difficulty  under  which  the  defend- 
ant laboured,  was  to  distinguish  this  case  from  the  case  of 
Douglas  v.  Forrest  (a).  That  was  an  action  on  a  Scotch 
decree,  to  which  the  defendant  pleaded  non  assumpsit,  and 
it  was  proved  on  the  trial,  by  an  advocate  of  the  Scotch 
Courts,  that  by  the  law  of  Scotland,  the  Court  of  Session 
might,  after  such  proclamations,  as  were  mentioned  in  the 
decree,  had  been  made,  pronounce  judgment  against  a  native 
Scotchman,  resident  in  Scotland,  who  had  heritable  pro- 
perty in  that  country,  for  a  debt  contracted  in  Scotland, 
although  the  debtor  had  no  notice  of  any  of  the  proceed- 
ings, and  was  out  of  Scotland  at  the  time.  There  the  de- 
fendant lived  in  Scotland  at  the  time  of  the  debt,  which 
was  the  subject  matter  of  the  decree,  was  contracted ;  and 
that  was  one  of  the  ingredients  in  the  case,  upon  which  the 
Court  arrived  at  the  conclusion  that  the  action  should  be 
supported ;  but  the  replication  here  contained  only  an  alle- 
gation, that  the  defendant  was  resident  in  Scotland  at  the 
time  the  bond,  which  formed  the  subject  of  the  action,  was 
entered  into,  and  he  was  only  a  surety  under  that  bond. 
Hall  v.  Odber  (6),  and  Smith  v.  NichoUs  (c),  shewed  that 
the  defendant  was  not  estopped  from  disputing  the  decree. 
The  first  case  decided  that  the  plaintiff,  although  he  had 
obtained  a  decree  in  his  favour  in  a  Scotch  Court,  was  at 
liber^  to  waive  that  decree,  and  proceed  on  the  original 
cause  of  action  in  an  English  Court,  and  in  the  latter  case 
it  was  held,  it  being  attempted  to  set  up  a  judgment  in  the 
Vice  Admiralty  Court  of  Sierra  Leone,  as  an  estoppel  to 
proceedings  here,  that  the  judgment  of  that  Court  did  not 
merge  or  extinguish  the  original  cause  of  action.     The 


(a)  4  Bing.  686 ;  S.  C.   1  Mo. 
&  P.  663. 

(6)  11  East,  lis. 


(c)  5  Bing.  N.  C.  208  ;  S.  C.  7 
Scott,  147;  Ante,  vol.  7,  p.  283. 
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right  of  the  defendant  to  dispute  the  decree^  as  having  been       1840. 
impropeily  obtained,  by  reason  of  its  being  granted  in  his       Cowak 
alnence,  and  without  due  notice  to  him,  being  therefore   •^  ^t^^ 
apparent,  the  onus   of  allpging  those  facts,  which  were   BEAumoon. 
proved  in  Douglas  v.  Forreit,  fell  on  the  plaintiff;  and  the 
declaration  containing  no  such  all^^ons,  the  plea  must 
be  taken  to  be  good,  and  to  afford  a  sufficient  answer 
to  it.     The  plea  stated  distinctly,  that  the  defendant  was 
not  in  Scotland,  or  in  any  place  within  the  jurisdiction  of 
the  Court,  during  the  proceedings ;  that  he  was  not,  before 
the  making  of  the  decree,  in  any  manner,  according  to  the 
course  and  practice  of  the  Court,  notified  of  the  proceed- 
ings ;  nor  did  he  know  of  them,,  so  that  he  could,  by  himself 
or  his  jvocior,  appear  or  plead,  or  in  any  way  defend  him- 
self in  the  action,  nor,  in  feet,  did  he  appear.     The  result 
of  this  wasi,  that  the  whole  proceedings  took  place  in  his 
absence,  and  without  his  knowledge,  and  that  the  decree 
was,  therefore,  as  it  was  stated,  contrary  to  natural  justice. 
Hie  defendant,  therefore,  was  entitled  to  judgment 

Rawlimon,  far  the  plaintiff,  was  stopped  by  the  Court 

Tdidal,  C.  J. — It  appears  to  my  mind,  that  this  plea  is 
insuflScient,  and  that  the  effect  of  the  plea  and  the  replica- 
tion added  to  it,  is  to  bring  before  the  Coiut  the  re-hearing 
of  the  case  of  Douglas  ▼•  Forrest,  with  which  in  substance 
and  effect  this  case  agrees.  The  declaration  is  in  the  usual 
form,  and  sets  up  a  decree  of  a  Scotch  Court,  and  the  form 
being  that  which  has  been  adopted  from  the  earliest  times, 
I  cannot  suppose  that  any  objection  can  exist  to  it,  or  can 
DOW  be  taken.  Is  there  then  enough  on  the  plea  to  shew 
that  the  decree  is  not  binding  on  the  defendant?  In  Imnging 
such  a  plea  before  the  Court,  the  defendant  should  have  put 
in  allegations,  which  would  have  brought  this  case  within 
die  reach  of  those  decisions  which  have  been  pronounced 
upon  the  subject  of  foreign  judgments.  But,  there  is  no 
statement  that  he  was  not  resident  in  Scotland  during  the 
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1840.  time  of  these  proceedings,  nor  that  he  was  not  liable  to  the 
Cowan  ^^®  ^^  Scotland  during  the  time  of  these  proceedings,  nor  is 
and  Another  there  any  such  allegation  as  formed  the  subject  of  strong  ob- 
Braiowood.  jection  in  Douglas  v.  Forrest^  that  he  had  no  property  or  house 
in  Scotland,  for  in  case  he  had  any  such,  it  is  reasonable  to 
suppose  that  some  one  would  have  come  forward  to  defend 
hinu  Then  there  is  no  statement  that  he  had  no  knowledge 
or  notice  of  these  proceedings.  In  a  very  technical  manner, 
indeed,  he  says,  that  they  were  not  notified  to  him,  accord- 
ing '^  to  the  course  and  practice  of  the  Court  f  that  is, 
that  he  had  no  such  notice,  as  according  to  strictness  and 
propriety  he  should  have  had,  but  that  is  very  fiur  firom 
alleging  that  he  had  no  thorough  or  complete  notice  of  the 
proceedings.  The  plea  then  goes  on  to  say,  that  the  de- 
fendant had  no  notice  of  the  proceedings  so  as  he  might 
^'  by  himself  his  proctor,  attorney,  or  other  agent,  by  him 
appointed  and  instructed  in  that  behalf,  appear  or  plead,  or 
in  any  way  defend  himself  in  the  said  action,"  still  leaving 
it  open  that  he  might  have  had  notice,  and  that  he  might 
have  applied  to  the  Court  It  seems,  therefore,  to  me,  that 
this  plea,  which  should  be  good  in  omnibus,  as  the  party  is 
prima  facie  bound  by  it,  is  deficient  in  these  particulars, 
and  being  so,  we  are  not  called  upon  to  look  at  the  replicar 
tion,  but  to  give  judgment  for  the  plaintiff. 

BosANQUET,  J. —  I  am  also  of  opinion  that  this  plea  is 
not  a  sufficient  answer  to  the  declaration.  The  declaration 
is  fitimed  in  the  usual  way  and  according  to  the  ordinaiy 
practice,  and  it  has  not  been  hitherto  found  necessary  to 
introduce  any  particular  circumstances  to  make  the  decree 
available  in  England.  Then  the  plea  sets  up,  that  this  is  a 
decree  contrary  to  natural  justice,  and,  therefore,  inoperative 
and  void.  This  is  not  an  allegation  which  is  traversable ; 
it  is  only  a  conclusion,  that  firom  certain  matters  appearing 
on  the  plea,  the  decree  is  inoperative.  That  it  is  a  decree 
contrary  to  natural  justice  is  a  conclusion  of  law,  and  if  it 
is  contrary  to  natural  justice  for  the  reasons  stated,  that 
may  be  a  cause  for  holding  it  void.     Then  what  are  the 
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grounds  upon  which  this  conclusion  is  formed  ?  They  are, 
that  at  the  time  of  the  commencement  of  the  suit,  upon 
whidi  the  decree  was  given,  and  during  its  progress,  the  de- 
fendant was  not  in  Scotland  There  is  no  allegation,  how- 
e?er,  that  he  was  not  domiciled  there, — that  he  had  no  pro- 
per^ there, — ^that  he  was  not  a  natural  bom  Scotchman, 
nor  of  any  of  those  circumstances  which  were  particularly 
adverted  to  in  Ihughu  v.  Forrest ;  nor  does  it  n^^ve 
lus  knowledge  of  the  sentence  and  decree.  In  a  very  tech- 
nical way  it  does  say,  that  the  proceedings  were  not  notified 
to  him  according  to  the  practice  of  the  Court ;  but  that  is 
not  inconsistent  with  his  having  had  notice,  although  that 
notice  may  have  been  irregular.  Then  the  plea  goes  on  a 
little  further,  and  says,  that  the  defendant  did  not  know  of 
the  proceedings,  or  any  of  them,  so  that  he  could  appear 
and  defend  himself  either  personally  or  by  his  proctor.  If 
he  meant  to  depend  upon  this  allegation,  it  should  have 
been  made  in  very  different  terms.  On  these  grounds, 
therefore,  it  seems  to  me,  that  the  defendant  has  not  stated 
snflBcient  reasons  for  the  conclusion  which  he  draws ;  and, 
without  deciding  upon  the  replication,  I  think  that  we  must 
bold  the  plea  to  be  bad,  and  that  the  plaintiff  is  entitled  to 
omr  judgment. 


1840. 


Cowan 
and  Another 

«. 
Braidwood. 


CoLTMAM,  J. — The  all^^on  in  this  plea,  ^^  whereby  the 
said  decree,  so  made  and  pronounced  in  the  said  Court  of 
our  Lady  the  Queen,  was  and  is  contrary  to  natural  justice, 
and  wholly  inoperative  and  void,**  certainly  appears  to  me 
to  amount  to  nothing,  unless  the  preceding  aUegations 
shew  what  is  meant  It  is  quite  consistent  with  this  plea, 
that  the  defendant  was  domiciled  in  Scotland  at  the  time  of 
the  suit,  and  although  the  strict  rule  may  not  have  been 
complied  with  in  giving  notice  of  the  proceedings,  yet  that 
may  have  been  suflBcient  notice  according  to  the  substantial 
justice  of  the  case.  Then  as  to  the  allegation  that  the  de- 
fimdant  did  not  know  of  the  proceedings,  that  may  be 
quite  true ;  but  yet  he  may  have  had  all  the  benefits  that 

d2 


36 


CASES  ON   POINTS  OF   PRACTICE,   C.  P. 


1840. 


Cowan 

and  Another 

V. 

Bbaidwood. 


natural  justice  requires.  It  appears,  therefore,  to  me,  that 
the  party  is  bound  to  make  out  a  good  defence  in  omnibus, 
and  that  the  defendant  does  not  make  out  a  sufficient  case. 

Maule,  J. — I  also  think  that  this  plea  is  bad  The  de- 
claration is  in  the  ordinary  form,  and  it  states  a  good  con- 
sideration for  the  promise  alleged,  and  the  plea  ought  to 
state  something  in  answer  to  it.  The  answer  which  is  set 
up  is,  that  the  decree,  which  formed  the  consideration  of 
the  promise,  is  a  voidable  decree,  and  in  order  to  shew  that 
it  is  so,  he  should  either  shew  that  it  is  not  a  binding  decree 
in  Scotland,  which  he  does  not  affect  to  do,  or  that  which 
he  does  affect  to  do,  to  shew  that  it  was  not  binding  here, 
as  being  contrary  to  natural  justice,  and  as  being  contrary 
also  to  the  case  of  Buchanan  v.  Rucker.  But  I  do  not 
think  that  he  does  so :  because  the  Courts  at  Westminster 
Hall,  in  sustaining  actions  on  judgments  of  foreign  Courts, 
against  absent  persons,  have  decided  that  in  their  opinion  a 
decree  is  not  contrary  to  natural  justice,  although  the  par^ 
may  be  absent  So  here,  the  allegation  of  the  par^  not 
having  notice,  will  not  of  itself  shew  the  decree  to  be  con- 
trary to  natural  justice,  and  that  there  is  no  ground  for  an 
action  of  assumpsit.  Then  here  is  a  declaration,  which  sets 
up  a  decree  of  a  Scotch  Court ;  and  then  there  is  a  plea, 
which  does  not  necessarily  shew  that  there  was  no  good 
consideration  for  it,  or  that  it  is  void.  Therefore  the  plea 
does  not  afford  a  sufficient  answer  to  the  declaration.  It 
should  shew,  that  under  no  circumstances  can  the  decree  be 
sustained.  It  ought  not  to  select  some  circumstances  and 
leave  out  others,  which  might  make  it  good  in  one  case  and 
not  in  another.  The  plea  is,  therefore,  bad.  In  saying 
this,  however,  the  Court  does  not  touch  upon  the  decision 
in  Buchanan  v.  Rucker^  but  it  merely  sustains  the  law,  that 
where  the  declaration  is  good  the  plea  must  contain  matter 
which  makes  it  inconsistent  with  the  declaration. 


Ogh  then  applied  for  leave  to  amend. 
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TiNDAL,  C.  X — The  probabili^  ia,  that  if  we  grant  leave 
to  amend,  the  defendant  will  traverse  the  decree,  which  will 
bring  in  some  very  expensive  evidence.  There  is  nothing 
stated  to  induce  the  Court  to  suppose  that  the  defendant 
has  merits,  and  we  cannot  accede  to  the  application. 

Judgment  for  the  plaintiff. 


Forbes  v.  Simmom& 
Stephen,  Sent.,  shewed  cause  against  a  rule,  obtained  An  appUcttion 

,  .  to  enter  a  sug- 

by  BompaSy  Serjt,  for  entering  a  suggestion  on  the  record  gestion  on  the 

under  the  Middlesex  County  Coiut  Act,  (23  Geo.  2,  c.  33)  iicddlesez 

for  costs,  less  than  40#.  having  been  recovered  on  the  trial  ^cTfor  ooirtif 

of  the  cause.     It  was  an  action  browrht  by  the  plaintiff,  to  may  be  made  m 

well  m  a  case 

recover  the  sum  of  2/L  1#.  6s{.,  for  goods  sold  and  delivered;  tried  before 
to  which  the  defendant  pleaded,  never  indebted ;  the  cause  caL  tSed  in*  * 
was  tried  before  the  imder-sheriff,  when  evidence  was  riven  <>»•  <rf  *J»«  «;• 

'  °  penor  Courts. 

that  goods  to  the  amoimt  of  3#.  Sd.  had  been  returned  before 
the  commencement  of  the  suit  A  verdict  for  II  ISs.  BcL 
only  was  therefore  returned,  and  it  was  sought,  upon  this 
&ct,  to  bring  the  case  within  the  operation  of  the  statute. 
It  was  objected,  that  where  the  cause  was  tried  before  the 
sheriff,  the  rule  laid  down  in  the  19th  section  of  the  statute 
did  not  apply.  That  section  referred  to  **any  action  of 
debt,  or  action  upon  assumpsit,  commenced  or  prosecuted 
in  any  of  his  Majesty's  Courts  of  record  at  Westminster.* 
That  could  not  be  taken  to  refer  to  the  Court  of  an  under^ 
sheriff.  [^Erskine,  J. — The  case  of  Bishop  v.  Marsh  (a) 
has  ahieady  decided  that  point.  Wells  v.  Langrid^e  (b), 
and  Turner  v.  Barnard  (c),  are"  to  the  same  point]     The 

(«)  Ante,  vol.  8,  p.  1 ;    8.  C.  (b)  Ante,  vol.  5,  p.  609. 

6  Bing.  N.  C.  12.  (c)  Ibid.  p.  170. 
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cases  of  J<mes  v.  Barne%{a)^  and  Pritchard  v,  McGtUib)^ 
had  a  contrary  tendency, 

Bompasy  Seijt.,  in  support  of  the  rule,  cited  I%om  v. 
Chinnock  {c),  where  the  same  objection  was  taken  by  his 
learned  brothers,  but  &iled. 


TiNDAL,  C.  J. — I  think  the  case  of  Bishop  v.  Marsh  is 
decisive. 

Rule  absolute. 


(a)  2M.&W.313;  S.C.  Ante, 
vol.  5,  p.  455. 
(6)  Ibid.  380 ;  S.  C.  Ante,  vol. 


5,  p.  731. 

(c)  Ante,  vol.  8,  p.  585  $  S.  C. 
I  Scott,  New  Rep.  138. 


TbeaiBdaTit 
in  support  of 
an  application 
for  a  dis- 
tringas, stated 
the  requisite 
numW  of 
calls  and  ap- 
pointments to 
nave  been 
made,  but  set 
forth  that  at 


Abcher  V.  Brindlet. 

fjHANNELLj  Serjt,  moved  for  a  distringas.  From  the 
affidavit  it  appeared,  that  the  writ  of  summons  had  issued 
on  the  2nd  of  October,  in  the  present  year.  In  the  months 
of  August  and  September,  letters  had  been  addressed  to  the 
defendant,  at  his  residence,  where  he  carried  on  the  business 
of  a  surgeon,  but  no  answers  had  been  returned  to  them. 
Since  the  issuing  of  the  writ  of  summons,  every  means  had 
the  second  call,  been  employed  to  procure  its  service.  The  deponent  stated 
was  manned  that  he  had  called  at  the  house  of  the  defendant  on  the 
fondant  his  ^^^  ^^  October,  and  was  informed  that  he  was  not  at  home ; 
been  away         that  he  made  an  appointment  for  the  next  dav,  and  that 

from  home  for  .  .  * 

five  weeks,  and  then,  ou  his  Calling,  he  was  informed  by  another  person, 

inquiry  in  the  that  he  was  Still  away  from  home,  and  that  he  had  been 

helSd'S^  away  for  five  weeks.      ITindak  C.  J.— That  is  perfectly 

the  siune  fact,  compatible  with  his  beimr  abroad].     The  other  calls  and 

as  well  as  that  \  ,         ^*_  _/         ,  ., 

the  defendant     appomtmcnts  were  then  made  and  kept,  but  with  no  success. 

was  believed  to 

be  out  of  the  way,  to  avoid  service  of  a  writ  of  execution  in  another  action :  The  Court 
granted  the  distringas,  although  it  was  possible,  that  from  the  length  of  time  during  which  the 
defendant  had  been  absent,  he  had  not  ncard  of  the  proceedings. 
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Inquiries  were  subsequently  made  at  the  house  of  a  chemist       1840. 
in  the  neighbourhood,  who  usually  made  up  the  medicines    ^[J^^J^ 
of  the  defendant,  and  the  deponent  was  informed  by  the    _    ^- 

,       ,         -  Brikdlby. 

diemist,  that  he  had  not  seen  the  defendant  for  several 
weeks,  and  that  he  belieyed  that  he  was  out  of  the  way. 
The  difficulties  were,  first,  that  it  was  quite  possible,  fix>m 
its  being  stated  that  the  defendant  had  been  out  of  the  way 
fcr  five  weeks,  that  he  had  never  heard  of  these  proceed- 
ings ;  and  secondly,  that  there  could  be  no  allegation  made 
that  he  was  out  of  the  way  to  avoid  service  of  process  in 
this  action.  It  was  believed  that  he  was  out  of  the  way  to 
avoid  service  of  a  writ  of  execution  in  another  suit 

TiNDAL,  C.  J. — You  may  take  the  distringas.  If  there 
be  any  grounds  for  the  application,  the  defendant  may  come 
to  the  Court  to  set  it  aside. 

Rule  granted. 


Legoe  v.  Boyd. 

1  HE  Solicitor  General  moved  for  a  rule,  calling  upon  the  a  plea  of  the 
plaintiff  to  shew  cause,  why  the  defendant  should  not  be  SbTrtatateT 
allowed  to  plead  a  special  plea,  besides  the  plea  of  the  » within  the 

*^  *  *  ^  *■  meaning  and 

general  issue,  by  statute.     It  was  an  action  brought  by  the  operation  of 

owner  of  certain  tobacco,  against  the  collector  of  customs  h.  T.,  4  Wm. 

duties  at  Torbay ;  and  the  question  involved  in  the  cause,  ^^mt  ^5  j^ 

was,  whether  the  plaintiff  was  entitled  to  call  upon  the  de-  «^^^  *h«  d®- 

,  ,  ,  fendant  to  put 

iendant  to  sign  a  document,  to  enable  him  to  obtain  his  to-  it  on  the  re- 
bacco,  upon  the  payment  of  certain  reduced  duties,  by  reason  ^^^  k^leciaT 
d*its  having  been  damaged  in  consequence  of  being  wrecked?  ^^J^^^^ 
Two  questions  arose  upon  the  subject  matter  of  the  action,  of  defence. 
It  appeared  that  the  tobacco  had  been  landed  in  London, 
and  had  been  warehoused,  but  under  the  provisions  of  the 
Warehousing  Act,  it  had  been  re-shipped  for  the  purpose 
of  being  conveyed  to  Londonderry.     On  the  voyage  to  that 
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1840.  place  the  ship  in  which  it  had  been  placed  was  run  into  by 
j^^^  another  vessel,  and  the  damage  which  she  sustained  was 
_  «•  deemed  to  be  so  serious,  that  her  crew  abandoned  her.     She 

BOYO.  , 

did  not,  however,  go  down,  but  drifted  on  shore  at  Torbay, 
where  she  was  secured  by  salvors,  by  whom  the  tobacco 
was  delivered  to  the  oiBBcers  of  customs  at  that  place.  First, 
the  question  arose,  whether  the  action  would  lie  against  the 
defendant  ?  And  secondly,  whether  the  tobacco  was  wrecked 
tobacco  within  the  meaning  of  the  act,  by  which  circum- 
stance it  would  be  liable  to  a  decreased  amount  of  duty  only ; 
its  importation  to  the  port  of  London  having  already  taken 
place.  Barry  v.  Amaud  (a)  was  a  case  which  had  arisen 
upon  the  act  The  object  was  to  put  this  defence  on  the 
record,  in  order  to  raise  the  questions  upon  demurrer,  but 
the  defendant  was  desirous  of  retaining  also  his  defence  of 
the  general  issue  by  statute.  The  case  had  been  before 
Erskine,  J.,  at  Chambers,  who  had 'refused  the  order  sought 
for,,  upon  the  authority  of  the  cases  of  Neale  v.  McKenzie  (6), 
and  Fisher  v.  The  Thames  Junction  Rail/way  Company  (c). 
The  object  of  the  provisions  of  statutes  in  giving  the  plea  of 
the  general  issue  to  defendants,  was  to  grant  them  a  boon, 
and  it  was  never  intended,  when  that  plea  was  given,  to 
take  away  the  general  right  which  they  possessed  to  plead 
any  special  circumstances.  The  two  cases,  to  which  the 
learned  judge  bad  referred  at  Chambers,  had  both  been  de- 
cided before  the  rule  of  T.  T.,  1  Vict,  (d)  had  been  pro- 
mulgated. 

ChanneUy  Seijt,  on  a  subsequent  day,  shewed  cause.  It 
was  not  within  the  intention  of  the  statute  to  allow  the 
statutable  plea  of  the  general  issue  to  be  pleaded,  in  addi- 
tion to  a  special  plea.  The  learned  judge  had  allowed  the 
plea  of  the  general  issue  to  be  put  upon  the  record,  but 
had  refused  to  allow  the  words,  "  by  statute,"  to  be  employed 

(a)  2  Perry  &  Dav.  633.  (c)  Ante,  vol.  6,  p.  773. 

(6)  1  C,  M.  &  R  61.  (rf)  Ante,  vol.  6,  p.  649. 
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in  oonnectioQ  with  it  The  effisct  of  allowing  those  words 
would  be  to  enaUe  the  defendant  to  raise  all  the  defiances 
which  were  giyen  bj  the  statute  under  it,  although  the 
same  defiences  were  raised  by  the  special  plea.  That  waa 
not  within  the  intention  of  the  statute^  by  which  the  plea 
of  the  general  issue  was  given,  and  was,  besides,  in  direct 
contravention  of  the  terms  of  the  rule  of  H.  T.,  4  W.  4  (a). 
The  recent  rule  of  T.  T.,  1  Vict  had  no  effect  upon  this 
case.  The  decisions  in  the  two  cases  otNeale  v.  McKenzie, 
and  Fisker  v.  I%e  ThameM  Junction  Raitway  Company  were 
still  legally  applicable  to  it 

The  SoUeUor  General  and  EUu^  in  support  of  the  rule. 
Rules  of  Court,  when  opposed  to  the  express  meaning  of 
acts  of  Parliament,  must  be  deemed  to  be  void.  Here,  the 
terms  of  the  statute,  which  allowed  the  plea  of  the  general 
issue  to  be  put  on  the  record,  with  a  certain  effect,  were 
podtive  and  distinct,  and  no  rule  could  have  the  effect  of 
depriving  the  defendant  of  the  right  which  was  conferred 
upon  him.  The  object  of  the  defendant,  in  putting  the 
special  plea  on  the  record  was,  by  securing  a  quick  means 
of  disposing  of  the  case,  to  save  the  public  time,  but  he  was 
desirous  not  to  sacrifice  the  advantages  afforded  him. 

TiKDAL,  C.  J.— If  this  had  been  res  mtegra,  I  should 
have  felt  considerable  doubt,  whether  the  special  plea,  de- 
sired to  be  put  on  the  record,  as  well  as  the  plea  of  the 
general  issue,  would  have  fellen  within  the  rule  of  Court 
which  r^ulates  the  putting  different  pleas  on  the  record ; 
although,  certainly,  the  object  and  effect  of  that  rule  is  to 
prevent  the  lengthening  of  the  record  by  the  pleading  of 
various  pleas,  having  reference  to  the  same  subject  matter 
of  defence.  I  cannot  help  perceiving,  however,  that  this  is 
a  motion  made  to  the  Court  under  the  Statute  of  Anne ;  and 

(a)  AnUf  vol.  %  p.  312. 
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we  must  consider  how  that  statute  has  been  dealt  with  since 
the  new  rules.  Neale  v.  MacKenzie  seems  to  me  to  shew, 
that  in  cases  where  the  parties  who  think  fit  to  avail  them- 
selves of  the  advantages  arising  fix>m  pleading  the  general 
issue,  by  which  all  matters  of  defence  under  the  act  are  let 
in,  the  course  has  been  not  to  allow  them  to  plead  the 
special  matters.  In  that  case  it  was  held,  that  where  a  de- 
fendant may,  by  statute,  give  matter  of  justification  in  evi- 
dence under  the  general  issue,  he  will  not  be  permitted  to 
plead  the  general  issue,  and  also  a  special  plea  of  justifica- 
tion. I  do  not  feel  that  any  difficulty  arises  upon  the  later 
rule ;  but  the  case  still  brings  us  back  to  the  question,  what 
is  the  sound  construction  of  the  statute  of  Anne  ?  It  seems 
to  me,  that  if  the  party  has  availed  himself  of  the  advantages 
proceeding  fix)m  pleading  the  general  issue,  he  should  not 
also  be  allowed  to  plead  specially. 

CoLTBiAN,  J. — I  quite  agree  with  the  opinion  expressed 
by  my  Lord  Chief  Justice.  The  object  of  the  statute  of 
Anne  was  to  enable  parties,  by  the  leave  of  the  Court,  to 
put  various  defences  on  the  record ;  but  at  the  same  time, 
where  he  would  have  a  fiill  opportunity  for  defence  afforded 
him  under  the  general  issue,  I  do  not  apprehend  that  it  was 
meant  that  he  should  be  allowed  to  plead  additional  special 
pleas  unnecessarily.  It  was  formerly  the  practice,  under 
that  statute,  to  allow  several  pleas  to  be  pleaded  without 
inquiry ;  but  that  being  found  to  be  an  erroneous  policy, 
the  Courts  have,  under  the  rules  which  have  been  promul- 
gated, refiised  to  allow  that  practice  to  continue ;  and  in 
the  cases  which  have  been  cited,  it  has  been  held,  that 
parties  availing  themselves  of  the  statutable  plea  of  the 
general  issue,  shall  not  also  be  permitted  to  set  up  the  same 
matter  of  defence  at  length. 

Maule,  J. — I  think  also  that  this  rule  should  be  dis- 
charged.    The  statutes  which  provide  that  the  general  issue 
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may  be  pleaded,  and  the  special  matter  given  in  evidence  1840. 
under  it,  comprehend  all  the  powers  of  the  statute  of 
Anne ;  not  in  form,  certainly,  but  in  effect,  and  according 
to  my  opinion,  were  intended  to  be  substituted  for  it  I 
think  that  in  this  case,  the  defendant  should  not  be  allowed 
to  plead  both  pleas,  and  that  the  rule  should  be  discharged* 

Rule  dischaiged. 


Doe  dem.  Vincent  v.  Roe. 

\yHANNELLi  Seijt,  moved  for  judgment  against  the  A  dedimion 
casual  ejector.  The  declaration  was  erroneously  entided,  i^^  enthM 
as  of  **  Trinity  Term,  in  the  fourth  year  of  the  reign  of  x^TSS^ 
Queen  Victoria,"  a  term  which  had  not  yet  arrived.     The  fourth  ycir  of 

.  the  reiffn  of 

case  of  Doe  den^  Gatvlan^  v.  Roe  (a),  shewed  that  the  ap-  QiMeaVkN 
plication  must  be  unsuccessful ;  but  in  Doe  dem.  Wills  v.  ^^^  **th\Td 
Roe(b\  Pattesofiy  J.,  held,  that  as  there  was  a  date  aflBxed  T^'-'l  ^^^ 

^  ,  ^      J         -?  ^  irreffular,  and 

to  the  notice  at  the  foot  of  the  declaration,  as  well  as  the  the  Court  re- 
tide,  the  tenant  could  not  have  been  misled,  and  that  the  judgment 
service  must  be  taken  to  be  good.     Here,  there  was  no  ^JJ^Sejertor 
date,  but  it  was  sworn  that  the  service  had  been  effected  *?  ,^  signed, 

uthough  It  was 

on  the  29th  October,  which  might  be  taken  to  place  the  iwom  that  ser- 

case  on  the  same  footing  as  that  cited,  for  the  tenant  could  fected  ?n  the 

be  under  no  mis-apprehension,  as  the  notice  required  him  ^^^^^  ^" 

to  appear  in  "  next"  Michaelmas  Term.  notice  to  ap- 

pear in  the 
••  next"  Mi- 

TiNDAL,  C.  J. — The  rule  must  be  refused.     Parties  should  chaelmas 
be  more  regular  in  their  proceedings. 

Rule  refused. 


(a)  Ante,  voL  5,  p.  273.  (b)  Ibid.  p.  380. 
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Aeanse  was 
referred  to  to 
■rintnitor,  the 
ooBtt  of  the 
•nit  bdng  di- 
rected to  abide 
the  e? ent  of 
the  award. 
The  award  was 
fai  fivoiir  of  the 
defendant,  who 
taxed  the  costs 
of  the  cause, 
which  the 
plainUiThad 
neglected  to 
pay.    The 
Cmniffranted 
a  mle  for  an 
altachment  ab- 
solute in  the 
trst  instance. 


Daniels  and  Others  v.  Wealds  and  Others. 

x^HANNELL^  Serjt,  moved  for  an  attachment  agamst 
one  of  the  plaintifis  in  this  action,  for  not  paying  the  costs, 
pmmiant  to  the  award  of  the  arbitrator,  and  of  the  Master's 
allocatmr.  The  cause  had  been  referred  to  an  arbitrator, 
and  the  agreement  of  reference  directed,  that  the  costs  of  the 
cause  should  abide  the  event  of  the  award,  and  that  the  costs 
of  the  reference  and  award  should  be  in  the  discretion  of  the 
arbitrator.  The  award  was  in  favour  of  the  defendant,  and 
directed  each  party  to  pay  his  own  costs  of  the  reference. 
The  costs  of  the  cause  had  been  taxed  by  the  defendant, 
but  the  plaintiff  had  neglected  to  pay  them.  The  question 
was,  whether  the  rule  was  absolute  in  the  first  instance ; 
as  it  might  be  inferred  from  the  case  of  Ex  parte  Toum- 
ley  (a),  that  the  defendant  was  entitled  to  a  rule  in  those 
terms. 


The  Court  granted  a  rule  absolute. 


Rule  absolute. 


(a)  Ante,  vol.  3,  p.  39* 


The  Court 
will  not  order 
aparty  to 
permit  his 
opponent  in 
the  cause  to 
inspect  and 
take  a  copy 
of  a  deed  of 
coDTeyancei 
with  a  view 
only  to  the 
discussion  of 
a  rule  for  a 
new  trial. 


Wood  i?.  Morewood. 

iu  •  D.  HILL  moved  for  a  rule,  calling  upon  the  defend- 
ant to  shew  cause,  why  the  plaintiff  should  not  be  permitted 
to  inspect  and  take  a  copy  of  a  deed  of  conveyance  of  certain 
property,  the  right  to  which  was  a  subject  of  dispute  in  this 
cause.  The  cause  had  been  already  tried,  but  a  rule  nisi 
for  a  new  trial  had  been  obtained  by  the  defendant  The 
object  of  the  present  motion  was,  that  a  copy  of  the  deed 
should  be  in  the  hands  of  the  plaintiff,  upon  the  argument 
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upon  Ae  rule  which  had  been  granted,  with  a  view  to  its        1840. 
suflSciency  being  ascertained.  ^Vood 


The  Solicitor  General,  on  the  part  of  the  defendant,  was 
prepared  to  furnish  a  copy  of  the  deed  for  the  use  of  counsel 
in  the  cause. 

Tdidal,  C*  J. — Hiese  applications  are  very  often  made 
in  cases  where  a  trial  is  coming  on ;  but  I  do  not  recollect 
such  a  motion  as  the  present,  antecedent  to  the  discussion 
of  a  rule  for  a  new  triaL  The  deed  will,  of  course,  be  in 
Court  cm  the  day  when  the  rule  is  discussed ;  and  then,  if 
there  is  any  surprise,  the  plaintiff  shall  have  a  ftirther  day 
to  conaider  the  question.  Hie  question  is  now,  however, 
whether  you  are  regular  in  your  motion ;  and  I  think  you 
are  not 

Rule  refused. 


9. 
MoftKWOOD. 


Davibs  v.  Jennbb. 

x^HANNELLy  Seijt,  moved  for  a  rule,  calling  upon  the  stmhu^  that 

defendant  to  shew  cause,  why  the  notice  of  declaration  in  Jl^2^^^ 

this  cause,  and  all  subsequent  notices,  should  not  be  deemed  ^^  permitting 

to  be  duly  served,  by  their  being  stuck  up  in  the  Mastei-'s  o£5ce.  nocioes  in  the 

cause,  by  stick- 
ing them  up  in 

Maulb,  J. — Can  you  make  an  application  to  the  Court,  ^  ^**'^L, 
the  effect  of  which  will  be  prospective,  with  regard  to  the  ^ce  to  more 

c  y^  ^        '     ^i.  9  than  the  im- 

service  of  any  rules  or  notices  m  the  cause  r  mediate  notice 


Channelly  having  conferred  with  the  Master,  said,  that 
he  was  informed  that  he  could  not  obtfun  the  rule  in  the 
finm  in  which  he  had  applied  for  it,  but  with  reference  only 
to  the  notice  of  declaration  now  about  to  be  served,  (a) 

The  rule  was  granted,  upon  grounds  stated  to  the  Court 
(a)  See  LmfUm  v.  Ma$om,  ante,  vol.  6,  p.  275. 


Bought  to  be 
•erred. 
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1840. 

Re  Peabsall. 

An  affidavit,  J.  HE  Solicitor  General  moved,  that  a  direction  might  be 
certificate  of  given  to  the  proper  o£5cer,  to  receive  an  affidavit,  verifying 
iMlgiiimt^made  ^®  certificate  of  acknowledgment  of  a  married  woman* 
by  a  married     under  the  Fines  and  Recoveries  Act  (3  &  4  W.  4,  c  74). 

woman  under  ^  ^^  ^  ' 

theFmeiand  The  affidavit  was  not  made  by  a  practising  attorney,  pur- 
Act,  (3  &  4  suant  to  R.  G.,  H.  T.,  4  W.  4.  The  married  woman  lived 
n«!de  by^a  nol^  ^^  Carlsruhe,  in  Germany,  and  her  acknowledgment  was 
tary  public,  at    taken  before  a  commissioner,  who  had  declined  to  make  an 

Carurune,  the 

commissioner  affidavit,  becausc,  being  at  the  head  of  the  department  of 
knowfedgm^t  notaries  public,  he  deemed  it  to  be  unbecoming  to  him, 
havinedeclined  ^^j  inconsistent  with  his  position,  to  make  an  affidavit  be- 

to  make  an  am-  ^  ' 

davit :  Hdd,  fore  a  person,  who  derived  his  authority  fix)m  him.  One  of 
the  notaries  public  had  made  the  affidavit  Re  Schoyield{a) 
was  cited,  and  it  was  urged  that  the  affidavit  was  sufficient, 
a  notary  public  being  an  officer  equal  in  rank  with  an  at- 
torney. 

TiNDAL,  C.  J. — I  think  that  this  is  a  case  in  which,  if 
any  person,  not  of  the  particular  rank  named  in  the  rule  of 
Court,  can  make  an  affidavit,  the  notary  public  is  such  a 
person.  He  is  an  officer  of  equal  rank  and  station  with  a 
practising  attorney,  and  should  receive  equal  credence. 

Fiat, 
(a)  3  Bing.  N.  C.  293 ;  3  Scott,  657. 


Cooper  v.  Folkes. 
U^sSHciTt^  JBOMPJS,  Serjt,  moved  for  a  rule,  calUng  upon  the 
d^nent**to  an  P^i^^^  ^  ^^^^  cause,  why  the  rule  for  the  issuing  of  a  writ 

a^avit.  «  Au- 
gustus Ackermann,  of  No.  21,  Tokenhouse  Yard,  in  the  City  of  London,  notary,  cleik  to 
Charles  Kdght,  of  the  same  place." 

Where  a  party  mores  to  discharge  a  rule  obtained  for  a  distringas  to  compel  appearance,  he 
should  bring  before  the  Court  die  afildavits  upon  which  that  rule  was  granted. 
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of  distringas,  to  compel  appearance  in  this  suit,  should  not        1840. 
be  diachaxged.     The  ground  of  the  motion  was,  that  the       Coopk* 
defisndant  was  abroad  at  the  time  of  the  alleged  attempts  to      p  ^^ 
sQTve  the  copy  of  the  ¥nit  of  summons  upon  him,  in  an 
insane  state  of  mind* 

CkatmeU,  Serjt,  on  a  subsequent  day,  shewed  cause.  He 
took  a  preliminaiy  objection  to  the  reception  of  one  of  the 
a£Sdffvits  on  which  the  rule  had  been  obtained,  on  the 
groand  of  the  incorrect  and  insufficient  addition  of  the  de- 
ponent. The  person  who  made  the  affidavit  described 
himself  as  '<  Augustus  Ackermann,  of  Na  21,  Tokenhouse- 
yard,  in  the  City  of  London,  notary,  clerk  to  Charles 
Knig^t^  of  the  same  place."  The  rule  to  be  deduced  from 
the  various  decisions  which  had  taken  place  upon  this  sub- 
ject was,  that  the  deponent  might,  in  a  case  of  this  descrip- 
tum,  give  the  particulars  of  the  residence  and  employment 
of  the  person  in  whose  service  he  was,  instead  of  his  own. 
Here,  the  deponent  gave  no  particulars  whatever  of  his  em- 
ployer's occupation  or  business ;  and  the  description  which 
he  gave  of  himself  without  such  a  description  of  his  em- 
ployer, was  insufficient  He  stated  himself  to  be  ^^  clerk 
to  Charles  Knight,"  which  shewed  that  he  was  independent 
of  that  person,  but  that  he  was  connected  with  him. 

TiNDAL,  C.  J. — The  description  is  sufficientiy  intelli- 
^ble.  The  object  is  that  you  may  know  where  to  find  the 
deponent,  in  case  of  necessity,  and  here,  there  is  quite 
enough  to  enable  you  to  do  so. 

Chanfiell  then  proceeded  to  argue  upon  the  sufficiency  of 
the  affidavits,  upon  which  it  was  sought  to  obtain  the  dis- 
charge of  the  rule  for  the  distringas.  Those  affidavits  dis- 
closed certain  statements  made  by  the  wife  of  the  defendant 
and  two  female  servants,  who  swore  that  the  defendant  was 
insane,  and  had  gone  abroad  in  Nov.  1837,  for  the  benefit 
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of  his  health.  Mrs.  Folkes  swore  that  since  that  time,  to 
her  knowledge  and  belief,  the  defendant  had  not  since  been 
in  England ;  and  one  servant  swore  that  she  had  lived  with 
her  present  mistress  since  November,  1838,  at  her  residence, 
and  that,  to  the  best  of  her  belief  the  defendant  had  not 
been  at  her  mistress's  said  residence  since  that  time.  The 
third  deponent  swore,  that  when  attempts  were  made  to 
serve  the  defendant  with  the  copy  of  the  writ  of  summons 
in  this  action,  she  informed  the  applicant,  that  the  defend- 
ant was  abroad.  These  statements  were  only  brought  down 
to  the  12th  April,  1840,  however,  and  the  rule  for  the  dis- 
tiingas  WBS  obtained  on  the  6th  June.  It  was  quite  con- 
sistent with  the  allegations  made,  that  in  the  intervening 
period  the  defendant  had  been  in  England,  and  new  and 
unsuccessful  attempts  had  been  made  to  serve  him  with  pro- 
cess. The  materials  upon  which  it  was  sought  to  set  aside 
the  rule  for  the  distringas  were  insufficient,  not  only  in  this 
particular,  but  in  the  defendant  not  having  brought  before 
the  Court  the  affidavits  of  the  plaintiff,  on  which  that  rule 
had  been  obtained.  It  was  quite  consistent  with  the  state- 
ments made,  that  it  might  be  positively  sworn  in  those 
affidavits,  that  the  defendant  had  been  seen  at  his  residence, 
but  had  kept  out  of  the  way  to  avoid  service. 

JBompaSy  Serjt,  in  support  of  the  rule,  urged  that  materials 
had  been  produced,  in  the  affidavits  sworn  on  behalf  of  the 
defendant,  amply  sufficient  to  entitle  the  defendant  to  call 
for  the  discharge  of  the  rule  for  the  distringas,  and  to  shew 
that  that  rule  had  been  obtained  in  fraud  of  the  Court 
[^Tindal,  C.  J. — We  are  left  very  much  in  the  dark,  because 
you  have  not  brought  before  the  Court  the  affidavits  upon  which 
the  rule  for  the  distringas  was  granted.  There  is  a  strong  pre- 
sumption in  fiivour  of  the  act  of  the  Court,  and  therefore  you 
ought  clearly  to  have  brought  them  before  it  The  affidavit  of  the 
wife  of  the  defendant  may  be  contradicted  by  those  affidavits, 
for  she  may  have  been  mistaken  as  to  the  absence  of  her  hus- 


V. 
FOLKES. 
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band;  and  the  other  deponents  may  have  seen  him  in  1840. 
London.]  The  rule,  which  was  granted  for  the  distringas,  Cooper 
was  referred  to,  and  it  was  for  the  plaintiff  to  bring  the  facts 
upon  which  he  relied,  before  the  Court,  in  answer  to  this 
motion.  The  affidavits,  in  effect,  shewed  Mrs.  Folkes  to 
have  been  resident  in  London,  and  were  in  as  positive  terms 
as  could  be  used,  as  to  the  belief  of  the  deponents  that  the 
defendant  had  not  been  in  England.  The  defendant  was 
unable  to  make  any  affidavit  himself  because  he  was  insane. 
\_Tindalf  C.  J. — Have  you  the  affidavit  of  any  one  at  Bou- 
logne ?  It  is  a  case  of  all  others,  in  which  it  would  have 
been  easy  to  procure  such  an  affidavit  from  the  keeper,  or 
the  person  in  whose  care  the  defendant  has  been.]  No  such 
affidavit  had  been  obtained* 

TiNDAL,  C.  J. — The  real  question  is,  whether  my  brother 
Bompm  is  in  a  condition  at  present  to  make  this  application  ? 
And  I  am  certain,  that  if  the  attention  of  the  Court  had  been 
called  to  the  affidavits  minutely,  at  the  time  of  the  rule  to 
diew  cause  being  asked  for,  they  would  not  have  granted 
it,  unless  the  affidavits,  on  which  the  rule  for  a  distringas 
was  obtained,  had  been  brought  before  them.  We  must 
^e  credit  to  the  Court  for  granting  the  distringas  on 
proper  grounds  only;  but  leaving  out  of  view  all  that  oc- 
curred on  that  motion,  it  is  now  said,  that  enough  is 
sworn,  to  call  upon  the  Court  to  set  aside  the  distringas. 
It  may  hereafter  be  found,  however,  (though  I  do  not  mean 
to  say  that  such  will  be  the  case)  that  there  were  the  affi- 
davits of  three  or  four  persons  in  support  of  that  motion, 
who  may  swear  that  they  saw  the  defendant  looking  out  of 
the  window  of  his  own  house,  about  the  time  of  the  attempts 
being  made  to  serve  him  with  process.  At  present,  therefore, 
I  think  we  should  not  make  this  rule  absolute. 

The  rest  of  the  Court  concurred* 

Rule  discharged. 
▼OL.  OL  E  D.  p.  c 
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Smith  v.  Davis. 
Where  a  plain-   \yHANNELLi    Scijt,  shewed  cause^  against  a  rule  for 

tiff  seeks  to 

discharge  a  judgment  as  in  ease  of  a  nonsuit,  obtained  on  behalf  of  the 
ment  as  in  ^e  defendant  in  this  action.  An  oflfer  had  been  made  of  a  stet 
®L*."®"*"*^*      processus,  but  the  defendant  had  refused  to  accept  it     An 

onenng  a  stet     *^  ,  ,  *^ 

processus,  upon  affidavit  was  now  produced,  which  stated,  that  since  the 
that^"de-  commencement  of  the  action,  the  deponent  had  learned 
wlvent!  it "  ^^^  ^^  defendant  was  in  indigent  circumstances,  and  unable 
ought  to  ap.      to  pay  the  debt  and  costs,  and  alleged  that  that  belief  was 

pear  clearly  ^  ^  .  ^ 

from  his  affi.  confirmed  by  the  receipt  of  a  letter  from  the  defendant's 
was'not  wwwe  attorney,  who  expressed  his  apprehensions  that  he  should 
of  the  defend-    jog^  ^jg  ^osts.     Smith  V.  Badcock  (a)  shewed  that  the  Court 

ant  8  msoU  ^   ' 

rency,  before     would  compel  a  stct  proccssus  to  be  accepted,  where  the  de- 

the  commence-    /.      i      .  «       i 

ment  of  the       fendant  was  bankrupt 


suit. 


Stephen^  Serjt,  in  support  of  the  rule.  The  defendant 
had  obtained  an  advantage  of  which  he  ought  not  to  be  de- 
prived. It  was  quite  consistent  with  the  affidavit,  that  the 
plaintiff  was  aware  of  his  poverty  before  the  action  was 
commenced ;  Lemon  v.  Hopson  (6).  He  was  entitled,  there- 
fore, to  a  peremptory  undertaking. 

TiNDAL,  C.  J. — I  think  that  the  affidavit  is  defective, 
and  that  the  rule  must  be  discharged  upon  a  peremptory 
undertaking.  It  ought  to  appear,  by  the  plaintiff's  own 
shewing,  that  he  did  not  know  that  the  defendant  was  insol- 
vent before  the  action  was  commenced. 

Rule  dischaiged  on  a  peremptory  undertaking, 
(a)  Ante,  vol.  5,  p.  91.  {h)  Ante,  vol.  6,  p.  795. 


MICHAELMAS   TERM,  4    VICT.  51 

1840. 

Morgan  v.  Miller  and  Another. 

The  solicitor  general  moved  for  a  rule.  The  following 
calling  upon  the  plaintiff  to  shew  cause,  why  the  taxation  mu^ated'^upoii 
of  costs  in  this  suit,  should  not  be  reviewed  by  the  Master.  *^®  discussion 

^  -^  of  a  rule  nisi 

It  was  a  cause  which  had  been  long  pending  before  this  "» ^^«  Court  -. 

"  It  is  ordered 

Court,  and  in  which  issues  had  been  tried,  and  certain  that  the  plain. 
questions  had  been  discussed,  both  in  this  Court,  and  in  J|'j  Hbem  to 
the  Court  of  Chancery.     The  cause  had  been  originally  P15S*^tJ?s^^* 
referred  to  arbitration,  by  an  order  of  nisi  prius,  of  the  cause,  on  pay- 
30th  of  February,  1836,  and  by  the  terms  of  that  order,  a  said  plaintiflfe, 
decree  in  Chancery  was  also  to  be  referred  by  consent  ^tVof  the* 
The  plaintifis,  however,  subsequently  obtained  a  rule  to  set  ^^  f^if' ooth 
aside  the  order  of  nisi  prius,  and  the  defendants  also  ob-  of  February, 
tained  a  rule  for  an  attachment  against  the  plaintifls  for  not  payment  by 
obeying  that  order,  and  the  cross  rules  having  come  before  J^^  Sefendimte 
the  Court,  for  consideration,  on  the  25th  of  November,  of  the  costs  of, 

.  and  occasioned 

1839,  a  rule  was  pronounced  in  the  foUowmg  terms:  ^Mt  b;rtheapplica. 
is  ordered,  that  the  plaintifls  be  at  liberty  to  proceed  to  the  court:"  Held 
trial  of  this  cause,  on  payment,  by  the  said  plaintifls  to  the  *J**  ^'^tl*^!!*^ 
defendants  of  the  costs  of  the  day  of  the  30th  of  February,  Master,  under 
1836,  and  on  the  payment  of  150/.  out  of  Court,  and  also  costs  of  the 
on  the  payment,  by  the  plaintiffs  and  Mrs.  Farden,  to  the  re^ed'toaflow 
defendants  or  their  attorney,  of  the  costs  of,  and  occasioned  the  costs  at- 

•^  /  tending  the 

by  the  applications  to  the  Court"     The  bills  of  costs  had  summoning  a 
been  carried  before  the  Master  for  taxation,  and   he  had  and  of  an  ap- 
refused  to  allow  certain  items,  to  which,  under  the  terms  jJo^^^y  the^* 
of  the  rule,  it  was  contended  that   the  defendants  were  defendant  to 

postpone  the 
entitled.  trial,  and  that 

Under  the  item  of  the  costs  of  the  day,  was  a  charge  for  of  costs  of,  and 
the  costs  of  a  special  jury  summoned  to  try  the  cause ;  o«c*8io"ed  by 

tr  J     J  J  the  applications 

there  was  also  a  charge  made  for  an  application  to  the  judge  to  the  Court, 
at  nisi  prius,  to  fix  a  day  for  the  trial ;  both  of  which  had  disallowed 
been  disallowed.     Under  the  second  head  of  costs  of  and  ^^o^g  ^^^^ ' 

cedent  to  these 
motionsy  and  costs  of  a  short-hand  writer's  notes  of  discussions  in  the  Court  of  Chancery,  unon  a 
lobject  comiected  with  the  suit,  and  upon  which  the  parties  were  required  to  report  to  the  Court. 

E  2 
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occasioned  by  the  applications  to  the  Court,  there  was  a 
charge  for  consultation,  and  conferences  antecedent  to 
those  applications,  and  a  charge  also  of  a  short-hand  writer's 
notes  of  certain  motions  made  in  the  Chancery  Courts,  the 
particulars  of  which  were  required  to  be  produced  by  this 
Court  for  their  mformation,  to  both  of  which  objections 
had  been  raised,  and  both  of  which  had  been  disallowed. 


Talfourd  and  KeUy  on  a  subsequent  day,  shewed  cause. 
They  contended  that  the  Master  had  acted  strictly  in  ac- 
cordance with  his  duty  in  following  the  terms  of  the  rule 
promulgated  by  the  Court,  and  in  acting  upon  those  general 
principles  upon  which  the  taxation  of  costs  was  always 
conducted.  The  costs  of  the  rule  for  a  special  jury  did  not 
come  within  the  meaning  of  "  costs  of  the  day,"  but  that 
expression  referred  only  to  such  costs  as  the  party  was  entitled 
to  claim  in  the  ordinary  course  of  the  administration  of  justice. 
The  costs  of  a  special  jury,  however,  would  only  be  given 
upon  the  certificate  of  a  judge.  The  application  to  the 
judge  at  nisi  prius,  to  fix  a  day  for  the  trial,  was  one  made 
by  the  defendants  entirely  for  their  own  convenience,  and 
for  which,  therefore,  it  was  unjust  that  the  plaintifis  should 
be  called  upon  to  pay.  The  eflfect  of  it,  was  only  to  post- 
pone the  day  of  appointment  for  the  commencement  of  the 
trial  from  Saturday  to  Monday.  With  regard  to  the  second 
branch  of  costs  claimed  as  being  ^^  costs  of  and  occasioned 
by  the  applications  to  the  Court,"  the  Master  had  exercised 
an  equally  sound  discretion.  The  costs  of  conferences  and 
consultations  previous  to  applications  to  the  Court,  were 
charges  which  were  never  recognized,  and  there  was 
nothing  in  the  rule,  which  called  for  any  departure  firom 
the  accustomed  system  of  taxation.  It  was  to  be  observed 
that  the  Court  could  not  determine  upon  what  had  been 
the  subject  matters  of  those  consultations,  or  how  &r 
therefore,  the  charges  were  reasonable ;  and  furthermore, 
that  the  motions  were  rather  occasioned  by  the  conferences, 
than  that  the  costs  of  those  conferences  were  occasioned  by 
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the  applications  to  the  Court  With  regard  to  the  chai^  1^40. 
fix*  the  short-hand  writer's  notes,  it  was  of  a  nature  quite  Morgan 
unusuaL  Hie  notes  were  of- some  discussions  which  had  *nd  Another 
been  had  in  Chancery,  and  the  propriety  of  the  decision  of  Miller 
the  Master  was  exhibited  by  the  fact,  that  that  portion  of 
the  notes  which  was  material  had  been  embodied  in  the 
affidavits,  and  had,  in  that  manner,  been  allowed.  Those 
too,  like  the  costs  of  the  conferences,  could,  in  no  degree, 
be  considered  as  occasioned  by  the  applications,  as  they 
had  been  incurred  antecedently  to  those  applications  being 
made.  It  was  the  defendants,  besides,  who  had  had  the 
benefits  arising  from  those  notes,  if  any  had  been  produced 
by  them,  and  it  would  be  extremely  hard  to  call  upon  the 
plaintiffi  to  pay  for  them.  The  present  question  was  not  one 
^rfiich  required  the  maintenance  of  any  principle,  but  it 
depended  merely  upon  the  terms  of  the  rule  which  had 
been  prcmounced,  and  upon  the  proper  construction  to  be 
put  upon  its  provisions.  That  rule  had  already  been  much 
discussed,  as  well  at  the  time  of  its  promulgation,  as  since, 
and  the  Court  would  not  now  come  to  any  decision,  which 
would  afiect  its  proper  meaning  according  to  the  ordinary 
acceptation  of  its  terms. 

!%€  Solicitor  General  in  support  of  the  rule.  The  effect 
of  the  rule  which  was  pronounced,  and  upon  which  this 
discusmon  arose,  was  to  bring  the  plaintifis  into  contempt, 
and  it  was  by  their  obedience  to  its  terms  that  they  were 
to  purge  themselves  of  that  contempt  The  costs  of  the 
special  jury  were  costs  which  had  not  been  needlessly  in- 
curred, and  which  ought  to  have  been  allowed  to  the 
defendants.  It  was  admitted  that  in  ordinary  cases,  such 
costs  would  not  be  claimed,  unless  under  the  certificate  of 
a  judge ;  but  here,  the  costs  to  be  paid  were  more  in  the 
nature  of  costs  between  attorney  and  client,  than  between 
party  and  party;  and  the  words  of  the  rule  were  wide 
enough  to  admit  of  such  a  conclusion  being  drawn.  With 
respect  to  the  costs  of  the  application  to  postpone  the  day 


and  Another. 
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TT^''  the  plaintifis'  own  act.      It  was  sworn  that  the  plaintifis 

Morgan  ^^  ^  ^  * 

and  Another    were  in  the  possession  of  certain  papers,  which  had  been 
Miller       ordered  to  be  deposited  with  the  clerk  in  Court,  in  order 
that  they  might  be  used  in  the  case  by  the  defendants.  They 
had  neglected  to  do  so,  however,  and  the  defendants  had, 
in  consequence,  been  compelled  to  instruct  counsel  to  apply 
to  the  Court,  although  that  application  was  rendered  un- 
necessary, by  reason  of  the  plaintiffs'  consent  being  pven 
to  the  postponement,  and  to  the  proiluction  of  the  requisite 
documents.     Both  these  items,  therefore,  fell  strictly  within 
the  description  of  those  costs  which  were  described  as  costs 
of  the  day.     Upon  the  second  head ;  the  costs  of  the  con- 
sultations were  of  a  nature  to  which  the  defendants  ought  to 
be  deemed  entitled.     It  was  to  be  observed,  that  the  order 
of  nisi  prius  was  to  be  carried  into  effect  by  the  machinery 
of  the  Court  of  Chancery.     They  were  expenses  which  the 
defendants  were  compelled  to  incur  when  they  came  to 
this  Court,  to  complain  of  the  infraction  of  the  rules  of  the 
other  Court,  and  were  essential  to  give  effect  to  the  ap- 
plications which  were  made.     Equity  barristers  were  present 
at  those  consultations,  and  had  been  heard  in  Court  upon 
arguing  the  rules,  which  were  the  result  of  them.     Those 
consultations  must  be  deemed  to  have  been  "occasioned  by" 
the   applications,  because   they    were   occasioned   by   the 
applications,  just  as  much  as  the  preparing  the  instructions^ 
upon  which  counsel  were  to  move.     The  costs  of  the  short- 
hand writer  were,  in  like  manner,  occasioned  by  the  ap- 
plications.    The  defendants  had  been  referred  to  the  Court 
of  Chancery  by  their  lordships,  and  it  was  necessary  that 
they  should  be  able  to  present  a  correct  report  of  what 
occurred  there,  upon  their  coming  back  to  this  Court,  and 
in   order   to   avoid   their   being   contradicted  by    counter 
affidavits  of  the  mere  recollection  of  parties  as  to  what 
occurred,  it  had  been  deemed  best  to  procure  the  assistance 
of  a  short-hand  writer.     The  notes,  wliich  were  taken  and 
transcriljed,  became  the  subject  of  examination  by  tlie  Court, 
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with  a  view  to  their  coming  to  their  conclusion  upon  the  1840. 

subject,  and  upon  their  mspection  of  them  they  declared  ^XJP'^""^ 

the  plaifitiflB  to  be  in  contempt     A  very  small  portion  of  Mid  Anotkmr 

them  was  embodied  in  the  affidavits,  and  the  Court  would  Miluk 

Dot  consider  sufficient  the  argument  urged  upon  this  part  "**  Anottor. 
of  the 


TiNDAL,  C.  J. — Although  this  application  is,  in  point  of 
form,  an  application  that  the  Master  shall  review  his  taxation 
of  costs,  the  Court  cannot  but  consider  it  in  substance  to 
be  an  application  to  alter  the  form  of  the  rule  entered  into 
between  the  parties.  The  rule  was  drawn  up  after  great 
consideration,  and  a  draft  of  it  was  signed  by  counsel  on 
both  sides,  and  the  only  question  is,  whether  the  rule  being 
taken  to  speak  for  itself  the  Master  has  &llen  short  of  the 
do^  imposed  upon  him,  on  the  taxation  of  costs  ?  I  am 
opt  able  to  say,  after  all  I  have  heard,  that  this  rule  being 
interpreted  in  its  terms,  it  is  to  be  considered  that  the 
Master  has  been  guilty  of  any  default  Possibly,  if  the 
rale  had  been  insisted  upon  by  the  defendant,  not  to  be 
taken  in  its  ordinary  form,  and  if  it  had  been  framed  in  a 
different  manner,  its  effect  might  have  been  different,  but 
I  think  that  it  would  be  dangerous  to  say,  that  when  it 
was  drawn  up  in  the  ordinary  terms,  the  Court  ought  now 
to  interfere. 

BosANQUET,  J. — This  is  an  application  that  the  Master 
shall  be  required  to  review  his  taxation  of  costs,  and  the 
question  is,  whether,  looking  at  the  rule  as  it  is  drawn  up, 
the  Master  has  misapplied  it  ?  The  rule  is  framed  according 
to  ordinary  well-known  expressions.  The  costs  of  the  day 
are  directed  to  be  paid,  and  the  costs  of,  and  occasioned 
by  the  motion  in  this  Court ;  and  it  appears  to  me,  be- 
side the  proper  object  of  this  moUon,  to  enter  into  the 
merits  of  the  case  which  led  the  Court  to  decide  that  rule, 
farther  than  that,  however,  it  is  to  be  considered,  as  it 
appears  from  a  memorandum  of  the  Master,  the  form  of  the 
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rule  was  on  the  30th  of  May  last,  made  the  subject  of  dis- 
cussion at  the  bar,  and  after  a  great  deal  of  consideration, 
the  Court  reftised  to  grant  the  application,  and  the  rule  was 
drawn  up  in  the  form  in  which  it  now  stands.  I  am  not 
prepared  to  say  that  in  applying  the  terms  of  this  rule  as 
he  has,  the  Master  has  done  wrong.  The  terms  of  this 
motion  are,  that  the  taxation  should  be  reviewed,  but  the 
real  substance  is  to  alter  the  form  of  the  rule.  It  is  beside 
the  question  to  do  that,  and  I  think  that  this  rule  must  be 
discharged. 


CoLTMAN,  J. — I  agree  with  the  opinion  expressed  by 
the  Court  If  the  defendant  had  intended  to  have  anything 
out  of  the  ordinary  course,  he  should  have  taken  care  to 
frame  his  rule  so  as  to  meet  the  case.  This  rule,  it  seems 
to  be  admitted,  if  it  was  to  be  construed  in  the  ordinary 
way,  has  been  rightly  construed,  and  that  being  the  case,  it 
would  be  introducing  a  principle  of  great  laxity,  if  in  con- 
sequence of  some  words  which  fell  from  the  Court  upon 
giving  judgment  upon  a  former  occasion,  we  should  now 
hold  that  the  Master,  who  had  nothing  before  him  but  the 
rule,  had  done  wrong  m  foUowing  the  terms  of  that  rule. 


Maule,  J. — I  am  of  the  same  opinion.  It  appears  that 
an  appUcation  was  made  on  the  30th  of  May,  that  the  terms 
of  the  rule  should  be  varied,  and  that  a  direction  should  be 
g^ven,  how  the  rule  was  to  be  drawn  up  as  to  costs.  A 
discussion  took  place  then,  but  the  rule  was  eventually 
drawn  up  in  the  terms  in  which  it  now  stands.  The  parties 
are,  in  my  opinion,  to  be  bound  by  those  terms.  It  is  not 
denied  that  the  rule,  according  to  ordinary  circumstances 
has  been  properly  construed,  and  there  is  nothing  in  my 
opinion,  which  shews  that  the  Court  should  put  any  other 
construction  on  it 

Rule  discharged,  without  costs. 
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Eennt  V.  Bishop. 

M  HE  Solicitor  General  shewed  cause,  against   a   rule    A  motion  to 
which  had  been  obtained  by  Storks,  Serjt,  for  setting  aside  ^^^^^  Qf\  ^^ 
the  copy  of  the  writ  of  summons,  on  the  irround  of  irre-  <»  •wnmoM, 

trj  »  o  on  the  groiind 

gularity,  with  costs.  He  urged  that  the  motion  was  in  of  irregnUurhj, 
the  wrong  form.  It  should  have  been  to  set  aside  the 
service,  and  not  the  copy.  Crow  v.  Field,  (a)  [Tindal, 
C.  J. — ^In  Hall  Y.  RedingtoHy  (b)  it  was  held,  that  where 
the  copy  of  a  writ  served  on  the  defendant  ¥ras  irregular, 
the  application  should  be  to  set  aside  the  service,  or  in  the 
alternative  the  copy  or  service;  and  that  an  application 
to  set  aside  the  copy  served  was  nugatory.  The  same 
principle  was  acted  upon  in  Trtulove  v.  Whitechurch.  (c)] 
Another  sufficient  answer  to  the  motion  was,  that  the  copy 
was  quite  regular,  and  strictly  followed  the  terms  of  the 
writ,  although  that,  it  was  admitted,  was  informal,  but  that 
objection  had  been  waived. 

Storks,  Serjt,  endeavoured  to  distinguish  this  case  from 
those  cited. 


TiNDAL,  C.  J. — I  think  the  decisions  which  have  been 
referred  to,  form  a  sufficient  answer  to  this  motion,  and 
shew  that  this  is  an  informal  and  insufficient  mode  of 
taking  advantage  of  such  an  irregularity  as  is  alleged.  I 
scarcely  know  what  setting  aside  the  copy  is.  Setting  aside 
the  service  is  more  intelligible. 

Rule  discharged,  with  costs. 

(fl)  Ante,  vol.  8,  p.  231.  (c)  Ante,  vol.  8,  p.  837 ;  S.  C. 

(b)  5  M.  &  W.  605.  1  Scott.  New  Rep.  417. 
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Re  Watkins. 

Where  the  ^TORKS,  Serjt,  moved  for  leave  to  amend  a  recovery  in 

the  uiM  ii  ittf-  ^®  Court  of  Great  Session,  by  adding  to  it  the  name  of 

?«^UwSr^  the  parish  of  G.     It  set  out  the  conveyance  of  lands  in 

intended  to  be  the  parish  of  L.,  but  an  affidavit  was  produced,  in  which  it 

^io2^  to  "v^as  stated,  that  certain  lands  in  the  parish  of  G.  were  also 

^X^nl  intended  to  be  passed. 

sertingtlie 

nenie  of  •  ■»       -r      • 

parish  under  TiNDAL,  C.  J. — I  think  the  eighth  section  of  the  Fines 

Tc^n!J^s^  and  Recoveries  Act,  (3  &  4  Wm.  4,  c.  74)  renders  the 
Finei  and  Re-    application  unnecessary.     That  act  provides,  "that  if  it  be 

coTenes  Acty 

is  unnecessary,   apparent  from  the  deed  making  the  tenant  to  the  writ  of 

entry,  or  other  writ  for  suffering  a  common  recovery  already 
suffered  or  hereafter  to  be  suffered,  that  there  is  in  the 
exemplification,  record,  or  any  of  the  proceedings  of  such 
recovery,  any  error  in  the  name  of  the  tenant,  &c.  in  such 
recovery,  or  any  mis-description  or  omission  of  lands  in- 
tended to  have  been  passed  by  such  recovery,  then  and  in 
every  such  case  the  recovery,  without  any  amendment  of 
the  exemplification,  record,  or  proceedings,  in  which  such 
error,  mis-description,  or  omission  shall  have  occurred,  shall 
be  as  good  and  valid  as  the  same  would  have  been,  and 
shall  be  held  to  have  passed  all  the  lands  intended  to  have 
been  passed  thereby,  in  the  same  manner  as  it  would  have 
done  if  there  had  been  no  such  error,  mis-description,  or 
omission."  In  Totton  v.  Vincentj  (a)  the  deed  would  not 
cover  the  defect,  but  here  it  does.  It  includes  "all  the 
lands  in  the  county  of  Montgomery,"  and  these  sweeping 
words,  coupled  with  the  act  of  Parliament,  rendeir  the  appli- 
cation unnecessary. 

Rule  refused. 

(a)  5  N.  C.  626. 
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Marriott  v.  Stanley. 

1  HIS  was  an  action  on  the  case,  in  which  the  plaintiff  The  statute,  3 
sought  to  recover  a  compensation  in  damages,  for  a  serious  24,  t.  2,  u> 
personal  injury  sustained  bj  him,  as  it  was  alleged,  in  con-  ^^om <rft 
sequence  of  the  defendant  having  wrongfully  exposed  to  P"»»  "^, 
sale  certain  ploughshares,  and  other  articles  of  the  like  nature,  cue;  andtlie 
on  a  public  highway,  in  the   town  of  Peterborough,  in  exclude  from 
Northamptonshire.     The  cause  had  been  tried  before  itWfe-  i^op^'ftiona 

*  case,  where 

daki  J.,  at  the  last  Summer  Assizes,  where  it  appeared  that  onlj  i«.  da. 
the  defendant,  who  was  an  ironmonger,  had  placed  the  riven,  for  an 
articles  in  question  upon  the  causeway  opposite  his  shop,  SorndSmd? 
on  a  market  day,  and  that  the  plaintiff,  while  drivinir  his  •"***  °^^**- 

•^  ^  ^  gence,  appa- 

pony-cart  past  the  defendant's  house,  was  throvm  out  of  the  rently  contrary 
vehicle  against  the  ploughshares,  and  severely  injured  in  his  of  thecase,^e 
knee.     The  bill  for  medical  attendance,  in  consequence  of  S^^"* 
the  injury,  it  was  proved,  amounted  to  upwards  of  20i,  but  l»*ving  reftued 

....  .to  certify. 

notwithstanding  the  opinion  of  the  learned  judge,  the  jury 
returned  a  verdict  for  Is,  damages.  An  appUcaUon  was 
then  made  to  the  learned  judge,  to  certify,  under  the  second 
section  of  Lord  Denman's  Act,  (3  &  4  Vict  c.  24) ;  but  al- 
though he  was  desirous  of  doing  so,  he  expressed  his  opinion 
that  he  was  prevented  by  the  terms  of  the  act,  an  opinion 
which  was  strengthened  by  that  of  the  Lord  Chief  Justice, 
who  sat  in  the  adjoining  Court,  and  whom  he  consulted 
upon  the  subject 

Goulburriy  Serjt,  now  moved  for  a  rule,  calling  upon  the 
defendant  to  shew  cause,  why  the  Master  should  not  be  di- 
rected to  tax  the  plaintiff  his  costs,  notwithstanding  the 
absence  of  the  certificate  under  the  act.  The  effect  of 
the  new  act  was  not  to  repeal  the  Statute  of  Gloucester, 
under  which,  the  plaintiff  was  entitled  to  ask  for  costs. 
The  provision  of  the  Act  of  Victoria  was,  that  if  the  plaintiff, 
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1840.        in  any  action  of  trespass,  or  trespass  on  the  case,  should  re- 
«  ^  cover  less  damages  than  40*.,  he  should  not  be  entitled  to 

»•  recover  in  respect  of  such  verdict  any  costs  whatever,  except 

in  certain  cases  specified.  The  eflfect  of  the  word  ant/y  was  to 
g^ve  the  judge  an  extended  power  to  consider  the  statute  ap- 
plicable or  not,  and  the  case  not  being  brought  to  try  a  right 
within  the  meaning  of  the  new  act,  the  Court  might  deem 
the  case  to  be  within  the  principle  of  the  Statute  of 
Gloucester. 

TiNDAL,  C.  J. — We  are  to  take  it  for  granted,  that  the 
verdict  found  by  the  jury  in  this  case,  gave  a  just  measure 
of  damages  to  the  plaintifi^.  Then  we  find  the  case  to  be 
one  in  which  there  is  a  verdict  for  1#.,  and  we  have  no  right 
to  assume  that  the  party  is  entitled  to  more.  The  act  is 
express  in  its  terms,  and  provides,  ^^  thiat  if  the  plaintiff*  in 
any  action  of  trespass,  or  of  trespass  on  the  case,  brought, 
or  to  be  brought,  in  any  of  Her  Majesty's  Courts  at  West- 
minster, &C.,  shall  recover  by  the  verdict  of  a  jury  less  da- 
mages than  forty  shillings,  such  plaintiff  shall  not  be  entitled 
to  recover  or  obtain  from  the  defendant,  in  respect  of  such 
verdict,  any  costs  whatever,  whether  it  shall  be  given  upon 
any  issue  or  issues  tried,  or  judgment  shall  have  passed  by 
default,  unless  the  judge  or  presiding  officer,  before  whom  such 
verdict  shall  be  obtained,  shall  immediately  afterwards  certify 
on  the  back  of  the  record,  or  on  the  writ  of  trial,  or  writ  of 
inquiry,  that  the  action  was  really  brought  to  try  a  right, 
besides  the  mere  right  to  recover  damages,  for  the  trespass 
or  grievance  for  which  the  action  shall  have  been  brought, 
or  that  the  trespass  or  grievance  in  respect  of  which  the 
action  was  brought,  was  wilful  and  malicious."  As  at  present 
advised,  I  think  we  have  no  power  to  grant  this  application, 
or  to  say  otherwise  than  that  the  operation  of  the  act  de- 
prives the  plaintiff  of  his  costs.  The  facts  of  the  case  did 
not  pve  the  learned  judge  the  power  to  grant  the  certificate, 
and  he  did  not  do  so. 
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BosAKQTTET,  J.— It  is  801(1  that  in  this  case  the  plaintiff  1840. 
is  entitled  to  costs,  under  the  Statute  of  Gloucester,  al- 
though he  has  only  recovered  1>.  damages.  The  statute  of 
Elizabeth  is  repealed,  which  enabled  the  judge  to  deprive 
the  party  of  costs,  and  then  the  new  act  provides  that  costs 
diall  not  be  given,  unless  the  judge  certifies.  The  judge 
here  has  not  certified  under  the  new  act.  I  am  by  no  means 
prepared  to  say,  that  in  an  action  of  trespass  on  the  case, 
the  plaintiff  may  not  set  up  a  right,  but  the  question  is 
what  this  case  is  ?  The  question  of  negligence  does  not 
set  up  a  ri^t,  and  that  is  the  only  point  on  which  it  can 
be  said  that  this  case  comes  within  the  operation  of  the 
statute. 

CoLTBCAN,  J.,  concurred. 

Mauls,  J.— I  think  also  that  this  application  cannot  8iu> 
oeed.  The  words  of  the  statute  are  clear,  and  apply  not  as 
the  statute  of  Charies  did,  as  to  what  is  the  issue  upon  the 
trial,  but  to  the  ground  on  which  the  action  was  brought.  It 
b  impossible  that  this  action  can  have  been  brought  for  the 
porpoee  of  trying  a  right,  and  no  certificate,  therefore,  could 
have  been  granted.  But  the  intention  of  the  l^islatiu^  is 
expressed  in  this  statute,  section  1,  "  Whereas  an  act  passed 
in  the  43rd  year  of  the  year  of  Queen  Elizabeth,  intituled, 
*  An  act  to  avoid  trifling  and  firivolous  suits  in  law  in  Her 
Bfajesty^s  Courts  in  Westminster,'  and  another  act,  passed 
in  the  22nd  and  23rd  years  of  the  reign  of  King  Charles 
the  Second,  intituled,  '  An  Act  for  laying  impositions  on 
proceedings  at  law,'  which  recites,  that  many  good  subjects 
of  this  realm,  have  been  and  daily  are  undone  by  such  suits, 
contrary  to  the  intention  of  the  said  statute  of  Queen  Eliza- 
beth ;  but  the  same  evil,  notwithstanding,  doth  still  prevail 
and  increase,  and  it  is  expedient  to  make  fiuther  provision 
fi>r  the  prevention  thereof;  Now  be  it  enacted,  ftc"  A 
suit  in  which  less  than  forty  shillings  is  properly  recovered 
is  firivolous  within  the  intention  of  the  act,  but  those  are  ex- 
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1840.        ceptions  to  it,  which  are  in  fact  brought  to  try,  not  merely 
Marriott     ^^  right  to  recover  damages,  but  to  try  a  right  beyond  that, 

„    »•  or  to  vindicate  the  plaintiff  from  the  vexation  of  a  wilful  and 

Stanley.  ,.  .         .  , 

malicious  injury.     All  others  are  frivolous  and  vexatious, 

and  the  plaintiff  should  be  deprived  of  his  costs.  In  this 
case,  the  only  thing  that  suggests  a  doubt,  is  that  which  we 
have  no  business  to  take  into  consideration ;  namely,  that 
the  plaintiff  did  suffer  very  severe  injury  in  consequence  of 
the  negligence  of  the  defendant  But  it  was  entirely  for 
the  judge  to  decide,  whether,  upon  that,  and  the  evidence 
upon  the  trial,  it  appeared  to  him,  that  the  action  was 
brought  to  try  a  right,  or  whether  it  was  an  injury  wilftdly 
and  maliciously  inflicted.  He  did  enter  into  the  considera- 
tion of  that  point,  and  refused  to  certify.  We  cannot  remedy 
that  which  is  said  to  be  his  error.  The  real  ground  of  com- 
plaint is,  that  the  jury  found  less  damages  than  the  pUuntiff 
was  entitled  to;  but  the  defendant  may  not  have  done  wrong, 
and  the  jury,  in  estimating  the  damages,  may  have  taken 
into  their  consideration,  not  merely  what  the  plaintiff  should 
recover,  but  what  the  defendant  should  pay.  If  we  were 
to  agree  to  this  motion,  the  effect  would  be,  that  every 
plaintiff  in  an  action  for  negligence,  no  matter  what  the 
amount  of  damages  recovered,  or  the  opinion  of  the  judge, 
would  obtain  his  costs,  the  very  mischief  intended  to  be 
prevented. 

Rule  refrised. 


Temple  v.  Keily. 

Se^MiJS!^  ^HANNELLy  Seijt,  moved  for  a  rule,  calling  upon  the 
tion  of  a  debt     plaintiff  to  shew  cause,  why  so  much  of  an  order  made  at 

to  be  money        * 

lent  for  the  pur-  Chambers,  by  Rolfe^  B.,  and  of  a  rule  making  that  order  a 
^M^;  ind  rule  of  Court,  giving  the  defendant  liberty  to  plead  several 
"u°     **b^*     pleas,  as  conferred,  that  leave  conditionally  should  not  be 

pleaded  to  the 

same  declaration,  without  the  imposition  of  a  condition  that  di£ferent  matters  of  defence,  shall 

be  given  in  evidence  under  them. 
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rescinded,  and  why  the  defendant  should  not  plead  those        1 840. 
pleas    unconditionally.      It   was  an  action   of   assumpsit,       Templc 
brought  upon  an  agreement,  by  which  the  defendant  was  <*• 

dOeged  to  have  undertaken  to  produce  the  bodies  of  two 
pnsons,  in  order  that  a  writ  of  ca.  sa.  might  be  executed 
upon  them,  or  in  defeult  thereof  to  pay  a  sum  of  5502.  The 
object  of  the  defendant's  pleas  was  to  impeach  the  validity  of 
a  judgment  recovered  for  the  debt  due  firom  the  persons 
named  in  the  declaration,  and  he  sought  to  do  so  upon  two 
grounds;  first,  that  the  consideration  of  the  debt  was  money 
lent  to  those  persons  in  the  shape  of  counters  for  the  pur- 
poae  of  gaming ;  and  secondly,  that  it  was  money  lost  at 
play.  Upon  an  application  being  made  to  Rolfe,  B.,  at 
Chambers,  he  made  an  order,  allowing  pleas  setting  up  these 
defences  to  be  pleaded,  conditionally  upon  the  defendant 
giving  distinct  matters  of  defence  in  evidence  under  them. 
It  was  submitted,  that  the  pleas  were  not  in  apparent 
violation  of  the  rule  of  Court,  H.  T.  4  W.  4,  s.  1,  and  that 
they  set  up  distinct  and  substantive  matters  of  defence,  and 
that,  therefore,  they  ought  to  be  pleaded  without  the  con- 
dition imposed.  The  same  facts  might,  indeed,  form  the 
groundwork  of  the  two  defences,  but  the  effect  of  those 
fiicts,  under  the  Statute  against  Gaming,  might  be  widely 
different. 

The  Solicitor  General^  on  a  subsequent  day,  shewed 
cause.  He  produced  an  affidavit,  which  stated  that  the 
imposition  of  the  condition  had  been  consented  to  by  the 
defendant,  when  before  the  Judge.  The  two  pleas,  how- 
ever, evidently  referred  to  the  same  subject  matter  dif- 
ferently stated. 

ChanneUy  Seijt,  contra.  There  had  evidently  been  some 
misapprehension  as  to  the  consent  of  the  defendant  to  the 
condition.  The  imposition  of  that  condition  had  been  dis- 
tinctly objected  to,  and  it  was  not  likely  that  the  defendant. 
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1840.        after  such  a  consent  being  ^ven,  would  now  come  to  the 
Temple       Court     The  effect  of  the  two  pleas  sought  to  be  pleaded 
».  was  widely  different     They  had  already  been  allowed  to 

be  pleaded,  which  was  a  sufficient  assurance  that  they  were 
not  in  apparent  violation  of  the  rule  of  Court,  and  the  Court 
would  not  now  permit  such  a  condition  to  be  imposed  as 
was  sought  to  be  adopted,  to  restrict  the  defendant  in  his 
answers* 

Cur.  adv.  vulL 

BosANQUET,  J.,  on  the  following  morning,  said,  we  think 
this  rule  must  be  made  absolute,  for  striking  out  the  con- 
dition imposed  by  my  brother  Jtolfe,  but  we  do  not  deter- 
mine what  is  or  what  is  not  an  apparent  violation  of  the 
rule  upon  the  subject  of  two  different  subject  matters  of 
defence.  It  appears  to  us  that  the  two  defences  are  mani- 
festly different,  and  if  they  are  manifestly  different,  the  con- 
dition which  is  inserted  in  this  order  ought  not  to  be  im- 
posed. One  of  the  pleas  alleges  the  loan  of  money  for  the 
purpose  of  its  being  employed  in  gaming,  and  the  other 
alleges  the  debt  to  have  been  contracted  in  respect  of  money 
lost  at  play.  These  pleas  are  founded  upon  different  parts 
of  the  same  statute.  It  is  possible  that  both  may  have  ori- 
ginated in  one  transaction,  but  if  the  defences  are  different 
in  their  nature,  we  think  that  they  are  distinct  defences 
within  the  meaning  of  the  rule  of  H.  T.  4  W.  4.  Another 
answer  to  this  application  has  been  set  up,  which  is  grounded 
on  the  allegation  that  the  order  was  drawn  up  with  the  con- 
sent of  the  parties.  We  have  looked  into  the  affidavits,  and 
we  find  that  the  order  appears  to  have  been  drawn  up  in 
opposition  to  an  objection  which  was  made  to  the  insertion 
of  this  condition,  and  that  there  is  no  reason  why,  on  this 
account,  this  rule  should  not  be  made  absolute. 

Rule  absolute. 
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1840. 

Newton  and  Wife  r.  Harland  and  Another. 

JS EWTON  moved  for  a  rule,  calling  upon  the  defendants  Whw©  a  ptrty 
to  shew  cause,  why  the  postea  should  not  be  drawn  from  the  an  emmMm 
original  indorsement  of  the  verdict  of  the  jury,  made  in  J^^ict byUie 
Court,  and  why  all  the  words  of  another  indorsement,  which  AitocUte,  the 

proper  coone 

had  been  placed  upon  the  record,  should  not  be  struck  out  u  to  aoplj  to 
[Tindak  C.  J. — The  usual  course  in  cases  where  there  has  triei'thTcMiie, 
been  any  error,  or  supposed  error,  in  entering  the  postea,  is  ^^l^T^-^^ 
to  apply  to  the  Judge  who  tried  the  cause,  to  give  direc-  notes.    Where 
tions  from  his  notes  as  to  the  proper  mode  of  drawing  it]  cation hatheen 
That  course  had  been  already  taken,  an  application  having  j^j^  ^^  ^ 
been  made  to  Cokman,  J.,  at  Chambers,  who,  however,  de-  fo»^^  "^k® 

any  ordert  the 

dined  to  make  any  order.  The  plaintifis,  therefore,  con-  Court  will  not 
ridered  themselves  entitled  to  come  to  the  Coiul.  The  motion  to 
ground  of  the  motion  was,  that  the  verdict  having  been  T?*^  ^  ^ 
entered  by  the  Associate  in  a  particular  manner,  it  had  been 
subsequently  found  to  have  been  altered,  by  the  severance 
of  the  finding  of  the  jury  upon  one  of  the  issues.  l^CoU- 
many  J, — The  amended  entry  was  made  by  my  direction 
before  I  left  the  Court  on  the  day  of  the  trial.]  But  it 
had  been  made  in  the  absence  of  the  plaintifis,  and  without 
their  knowledge,  and  they  had,  therefore,  a  right  to  come 
to  the  Court,  the  Judge  having  refused  to  make  any  order 
upon  the  subject  at  Chambers.  [Bosanquety  J. — If  this 
application  is  in  the  nature  of  an  original  application,  the 
Court  is  not  the  proper  forum  to  come  to.  If  it  is  in  the 
nature  of  an  appeal  from  the  decision  of  the  Judge  we 
cannot  entertain  the  motion.]  The  fact  of  the  alteration 
having  been  made  without  the  knowledge  of  the  plaintifis 
was  sufficient  to  entitle  them  to  apply  to  the  Court  An 
application  was  made  by  the  defendant's  counsel  to  have  the 
verdict  entered  in  a  particular  way,  which,  however,  was 
refused,  but  subsequently  it  was  found  that  that,  or  a  similar 
motion,  had  been  acceded  to.  [CoUmarij  J. — After  I  had 
fbfst  given  my  opinion  upon  the  subject,  I  thought  that  the 
VOL.  IX.  F  D.  p.  c 
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application  was  well  founded,  and  I,  therefore,  directed  the 
verdict  to  be  entered  as  it  now  appears.] 

TiNDAL,  C.  J. — It  appears  to  me  that  the  answer  to  this 
application  is,  that  the  party  has  come  to  the  wrong  forum, 
or  tribunal.  The  proper  course  is  to  apply  to  the  Judge 
who  tried  the  cause  to  enter  up  the  postea,  if  there  is  any 
doubt  concerning  it,  according  to  the  evidence  upon  his 
notes.  Here,  that  course  has  been  pursued ;  the  party  has 
been  before  the  learned  Judge,  and  that  Judge  is  satisfied 
that  the  order  which  is  applied  for  should  not  be  granted. 
If  any  one  has  been  guilty  of  altering  the  record,  the  ap- 
plication would  be  of  a  different  character,  and  there  would 
be  a  proceeding  against  the  officer. 

BosANQUET,  J. — If  the  entry  were  made  improperly  by 
the  officer,  the  proper  course  would  be  to  go  before  the 
Judge,  who  would  hear  both  parties,  and  come  to  a  deci- 
sion. Now  here,  the  entry  has  been  made  according  to  the 
direction  of  the  learned  Judge,  and  the  party  thinking  that 
it  is  incorrect,  has  taken  out  a  sununons,  upon  which  the 
Judge  has  refused  to  make  any  order. 

Maule,  J. — I  am  of  the  same  opinion.  The  Judge  gave 
directions  as  to  how  the  verdict  was  to  be  entered,  and  in  a 
little  while  e&ei  he  altered  those  directions.  The  proper 
mode  of  taking  advantage  of  any  supposed  error  is  to  go 
before  the  Judge  himself  That  has  been  done  here,  and 
the  Judge  has  disposed  of  the  matter. 


CoLTMAN,  J.,  concurred. 


Rule  refused. 
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1840. 


Doe  dem.  Channell  v.  Roe. 

MMALCOMBy  Seijt,  moved  for  judgment  against   the  Oninappli- 
casual  ejector.     The  declaration  was  entitled  in  the  present  mtnt^^!^' 
Michaelmas  Term,  but  the  notice  was  to  appear  in  "  the  *^®f»^j 

*  *  ejector,  it  ap- 

next  ^chaelmas  Term."    The  declaration  was  served  on  peared  Uiat  the 
the  27th  of  October^  and  then  the  tenant  said  that  he  knew  wrongly  en. 
that  no  steps  could  be  taken  until  March  next  cb^,^^" 

TiNDAL,  C.  J. — That  shews  that  he  meant  to  take  advan-  '^f^*  ^®^' 

with  notice  to 

tage  of  the  objection.     The  rule  cannot  be  granted.  appear  in  the 

chaelmat 

Rule  refiiscd.       JXi,  J^To 

served  before 
the  commencement  of  the  Term,  and  the  tenant  then  said  that  he  knew  that  no  step  could  be 
taken  jmiSi  the  following  March  :  the  Court  refused  to  grant  the  rule. 


ChESSER  V.  RiDOWAT. 

f^HANNELL,  Seijt,  moved  for  a  rule,  calling  upon  the  intelligence 
attorney  of  the  plaintiff  to  shew  cause,  why  the  trial  of  this  ^eceS^d^ 
cause  should  not  be  postponed.     The  affidavit  on  which  the  *?«  ^fV**.?? 

1  ../*.!  1       the  plaintiff 

motion  was  grounded,  stated  that  the  plaintiff,  who  was  the  abroad,  the 
captain  of  a  ship,  went  abroad  in  1839,  and  that  accounts,  theappl^ 

oft" 
ndai 

his  death  abroad.     The  plaintiff's  attorney  would  undoubt-  granted  a 


tion  of  the 


which  were  believed  to  be  true,  had  since  been  received  of  ^'g^^jl,^ 


*  "  rule  for  post- 

edly  proceed  to  trial  at  his  peril,  but  if  the  verdict  went  poning  the 

against  the  defendant,  he  could  only  take  advantage  of  the  ^^^  Court,  or 

dicumstance  by  assigning  error  in  fact,  and  in  any  event  he  5i|™^it'^^*"^ 

would  be  liable  to  a  new  action  by  the  plaintiff's  executors,  be  had,  the 

,  plaintiff's  at- 

in  case  of  the  report  which  had  been  received  being  con-  tomey  ad- 
firmed.     The  peculiarity  of  the  case  was  the  impossibility  ^*4Tfoubu 

existed  as  to 
whether  his  client  was  still  alive  or  not. 

p  2» 
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1840.        of  making  any  absolute  deposition  as  to  the  death  of  the 
^^^^^     plaintiff.     The  Court  granted  a  nde  nisi,  and  on  a  subse- 

ChannelU  Serjt,  moved  to  make  the  rule  absolute,  on  an 
affidavit  of  service.  A  communication  had  been  received 
from  the  plaintiff's  attorney,  who  admitted  that  considerable 
doubts  existed  whether  the  plaintiff  was  alive  or  not,  and 
declined  to  oppose  the  rule.  There  was  no  objection,  how- 
ever, in  case  of  the  plaintiff  being  found  to  be  still  living, 
to  allow  him  to  preserve  his  rights,  and  it  was,  therefore, 
prayed,  that  the  rule  might  be  made  absolute  for  postponing 
the  trial,  until  the  Court  or  a  Judge  should  direct  it  to  be 
had. 

The  Court  granted  the  nile  absolute  in  these  terms. 

Rule  absolute. 


Chuck  v.  Harris. 

Tbei^eneral  x^HANNELLy  Seijt,  shewed  cause  against  a  rule  nisi, 

pitrty^ho  ob-^  obtained  on  behalf  of  the  plaintiff,  for  discharging  the  de- 

^a  mdd^  fendant's  rule  for  a  special  jury  in  this  suit     He  produced 

Jury  must  use  affidavits,  tcndinc:  to  shew  that  the  action  was  one,  the 

the  ntmoft  . 

diligence  to       nature  of  which  rendered  the  summoning  of  a  special  jury 

ffet  the  jury  i 

rewlj,  by  ^     proper  and  necessary. 

time  for  which 
notice  of  trial 

hubeengiTen,  Bompas,  Seijt.,  in  support  of  the  rule.     The  rule  for  a 

the  defendant  special  jury  had  been  obtained  at  Chambers  by  the  de- 

foralmed^^  fendant,  on  the  4th  of  November,  with  an  appointment  to 

jury,  the  non-  nominate  on  the  5th.      The   plaintiff,  however,  did   not 

attendance  of 

the  i>laintiirat    attend  that  appointment,  and  a  new  appointment  was  taken 

appointments 

requisite  in 

procuring  a  special  jury,  the  defendant  is  not  necessarily  excused  for  not  having  the  jury 

ready  in  due  time. 


V. 

Habris. 
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out  for  the  following  day,  the  6th.  The  defendant  then  1840. 
became  entitled  to  a  list  of  the  special  juiy,  and  gave  Chuck 
notice  to  the  plaintiff  of  an  appointment  to  reduce  the  jury 
on  the  9th  of  November.  This  appointment  was  not  at- 
tended by  the  plaintiff,  and  a  new  appointment  was  taken 
out  for  the  10th.  Notice  of  trial  had  been  previously  given 
by  the  plaintiff,  for  Wednesday,  the  Uth  of  November,  the 
first  Sittings  in  Term.  Two  clear  days  were  requisite,  after 
the  special  jury  had  been  reduced,  to  admit  of  their  being 
summoned,  but  it  was  a  rule^  which  had  been  acted  upon 
in  the  case  of  Gunn  v.  Honeyman^  (a)  that  when  a  de- 
fendant applied  for  a  special  jury,  it  was  his  duty  to  take 
such  measures  to  secure  his  object,  as  should  enable  the 
plaintiff  to  bring  the  cause  to  trial  on  the  day  for  which 
notice  had  been  given.  In  this  case  it  was  impossible  to 
do  so. 

Channelly  Seijt,  contra.  It  was  in  consequence  of  the 
plaintiff's  inattention  to  the  appointments,  that  the  pro- 
ceedings had  been  so  long  delayed,  as  to  prevent  the  cause 
being  tried  in  its  proper  course  at  the  first  Sitting  in  Term. 
The  proceedings  to  the  6th  of  November  were  perfectly 
regular,  and  then  the  defendant  had  gone  so  fiu:  as  to  obtain 
a  list  of  the  special  jury.  He  had,  therefore,  exer- 
cised his  right  to  the  special  jury;  and,  under  ordinary 
circumstances,  the  cause  could  not  then  be  tried  at  the 
Sittings  in  Term.  [^Tindalj  C.  J. — You  are  not  to  assume 
that,  because  that  is  the  general  rule,  you  are  to  delay  your 
subsequent  proceedings  in  reducing  the  jury.]  It  was  clear, 
at  all  events,  that  it  was  the  plaintiff's  neglect  which  drove 
the  defendant  so  near  the  time,  for  which  notice  of  trial  had 
been  given. 

TiNDAi.,  C.  J. — The  justice  of  the  case  will  be  answered 

(a)  2  B.  &  Aid.  400. 
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1840.       -by  the  cause  being  tried  at  the  last  Sittings  in  Term  by  a 

Chuck        special  jury.     The  general  principle,  certainly,  is,  that  the 

^'  person  who  obtains  an  order  for  a  special  jury  must  use  the 

Utmost  diligence  to  get  the  jury  ready  by  the  time  for  which 

notice  of  trial  is  given. 

The  rule  was  subsequently  discharged  upon  terms  agreed 
upon  between  the  parties. 


GwYNNE  V.  Collins. 

b^r^\f  ilto  Storks,  Seijt,  shewed  cause  against  a  rule,  obtained  on 
the  hands  of      behalf  of  the  plaintiff  (in  error),  in  this  cause,  for  the  re- 

theProthono-  .^  ^  ^ 

taryofthis  payment  to  him  of  the  two  sums  of  1132/.  I5s,  2<L  and  of 
of^Uil,  to'Ur*^  257i  11*.  lOd.9  deposited  with  the  Prothonotary  of  this 
tisfy  the  costo     Court,  in  Ueu  of  bail.    It  was  an  action  which  had  been  long 

m  error,"  the  ^  o 

Court  refused    pending  in  this  Court,  and  in  which  a  demurrer  to  two  of 

to  retiun  any  i../Y»/ii»i  .        i«i-« 

portion  of  the  the  pleas  of  the  present  plaintiff  (defendant  m  this  Court), 
inTto^satUfy"  ^^  "^^^'^  argued  in  1831  (a).  Judgment  upon  that  ar- 
demand  made  gument  was  given  for  the  plaintiff,  who  thereupon  became 
party,  for  costs  entitled  to  certain  costs.  The  cause  was  subsequently  tried, 
cause  antecc-  and  a  special  verdict  was  returned  for  the  plaintiff  below ; 
^rU  of  errw  ^^^^  verdict  having  been  ai^gued  in  this  Court,  judgment 
bt?ing obtained,   was  given  for  the  plaintiff  in  the  original  action;  but  that 

decision  was  made  the  subject  of  a  writ  of  error,  which  was 
argued  in  the  Court  of  Exchequer  Chamber,  where  the 
judgment  of  this  Court  was  affirmed,  and  in  the  House  of 
Lords,  where  the  decisions  of  the  two  inferior  Courts  were 
overturned,  and  judgment  was  given  for  the  plaintiff  in 
error.  Upon  the  writ  of  error  being  obtained,  the  plaintiff 
in  error  was  called  upon  to  pay  into  the  hands  of  the  Pro- 
thonotary the  two  sums,  which  were  the  subject  of  the 

(«)  7  Bing.  423. 
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present  motion,  ^^  in  lieu  of  bail  to  satisfy  the  costs  in  error.**        1840. 
This  motion  was  now  made  upon  the  decision  of  the  House       oT^^^"^ 
of  Lords  in  &your  of  the  present  pkdntiff.     It  was  submitted  «. 

diat  the  Court  would  not  accede  to  the  application  in  its 
terms.  The  costs  of  the  demurrer,  which  had  been  decided 
in  &vour  of  the  present  defendant  (plaintiff  below),  and  upon 
the  judgment  on  which  no  doubt  had  ever  been  expressed, 
not  yet  been  paid.  The  Court,  therefore,  would  detain  so 
much  of  the  amount  as  would  meet  those  costs.  [^Tindal, 
C.  J. — How  can  we  put  our  hands  on  this  fund,  which  by 
a  specific  contract  was  destined  for  an  entirely  different  pur- 
pose ?]  It  was  to  be  remembered  that  the  money  was  paid 
m  by  the  plaintiff  in  error  himself,  and  that  there  could  be 
DO  hardship  in  compelling  him  to  pay  costs,  to  which  there 
could  be  no  doubt  he  was  liable. 

BamfMU,  Seijt,  in  support  of  the  rule.  The  money  was 
paid  into  Court  in  the  case  in  error  only.  If  bail  had  been 
put  in  instead,  they  could  not  have  been  made  answerable 
for  bygone  costs,  in  respect  of  which  they  entered  into  no 
agreement,  and  the  Court  would  not  deal  so  un&irly  with 
the  plaintiff  as  to  detain  any  of  the  money,  to  the  re-pay- 
ment of  which  he  was  fairly  entitled. 

TiNDAL,  C.  J. — The  terms  of  the  rule  imder  which  the 
money  was  paid  into  the  hands  of  the  Prothonotory  were, 
"  in  lieu  of  bail,  to  satisfy  the  costs  in  error."  That  cannot 
be  supposed  to  apply  to  the  costs  of  the  demurrer,  which 
had  been  disposed  of  long  before. 

Rule  absolute. 
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1840. 

Ex  parte  Mary  Williams. 

In  support  of  J^EREWETHERy  Serjt,  moved,  that  Mary  Williams, 

tion^or'ajmar-  *  married  woman,  might  be  permitted  to  convey  her  interest 

j^^^[^J^*J^  in  a  certain  estate,  without  the  concmrence  of  her  husband, 

convey  her  in-  under  the  provisions  of  the  Fines  and  Recoveries  Act,  (3  & 

terest  inanes-        __.  xrw^        /«i.  tin 

uxe,  without  4  Wm.  4,  c  74).     The  affidavit  stated  the  racts  necessary 

mc^ofher  ^^  entitle  the  applicant  to  the  assent  of  the  Court  to  the 

^htnd,  an  motion,  but  it  appeared  that  Mary  Williams  herself  had  not 

produced.  been  examined.     An  affidavit  was  produced,  sworn  by  her 

litter ofthe  sister,  from  which  it  appeared,  that  the  person  on  whose 

mM^^ho^  behalf  the  appUcation  was  made,  was  speechless.     This,  it 

stated  that  the  ^gg  urged,  would  prevent  her  making  any  statement 

penon,  on 
whose  behalf 

WM  imide,  was  TiNDAL,  C.  J. — She  must  have  declared  herself  willing 
ST^'^^S  *  ^  execute  the  conveyance ;  how  can  she  have  done  that  ? 
fiifed  to  ^rant    Besides,  how  are  we  to  know  that  this  appUcation  is  made 

the  application       .  ,    i  o 

without  an  affi-  With  her  consent  r 

darit,  that  the 
married  woman 

^«'**^*>*4    ,        BosANQUET,  J. — It  is  uecessarv  to  negative  communica- 

peen  examined.     .  i         ./»         j  .         . 

tion  between  the  wife  and  the  husband  in  this  case.     Who 
pan  do  that  but  the  wife  herself? 

Motion  refused  (a). 

(a)  Upon  a  subsequent  day  in      cant  having  been  obtained,  and 
Term,    the  application   was  re-      the  motion  was  then  granted, 
pewed,  an  affidavit  of  the  appli- 


Greenwood  V,  ISelden  and  Another. 

An  affidavit,  in  JiOMPJSy  Seijt,  moved  for  a  distringas,  against  one  of 
moSorfor'a      ^^^  defendants   to  this  suit      It  was  an    action  brought 

distringas, 

stated  that  the  defendant  could  not  be  found :  that  the  defendant  was  partner  with  another  person, 
joined  with  him  in  the  action ;  that  the  defendant's  residence  was  unknown,  but  that  communi- 
cations had  been  had  with  his  partner,  at  their  counting-house,  in  the  course  of  which  the  latter 
stated,  that  the  defendant  *'wasin  England  :'*  the  affidavit,  however,  contained  no  statement  of 
an  inquiry  having  been  made  as  to  where  the  defendant  was,  and  the  Court  refused  to  grant 
the  application. 
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against  the  defendants,  who  were  partners,  in  respect  of  a         1840. 
partnership  transaction,  and  one  of  the  defendants  had  been    qhm^ood 

duly  served  with  the  writ  of  summons.     The  residence  of  the       _  •• 

•^  .  ...  Seldbn 

other  defendant  was  unknown,  and  communications  having  tad  Anothor. 
been  made  with  his  partner,  he  said  that  ^'  he  was  in  Eng- 
land." The  necessary  calls  and  appointments  were  then 
made  at  the  counting-house  of  the  two  defendants,  and  pro- 
cess was  served  there  in  the  usual  way.  It  was  submitted, 
that  this  was  a  sufficient  case,  to  shew  that  the  defendant  was 
keeping  out  of  the  way  to  avoid  service.  It  was  proposed  to 
execute  the  distringas  at  the  defendants*  counting-house. 
[Maule,  J.— There  is  no  aUegation  of  the  deponent  havmg 
asked  where  the  ^defendant  was.]  That  deficiency  could  be 
supplied  by  an  allegation  to  that  effect,  and  of  the  question 
having  been  met  by  a  refiisal  on  the  part  of  the  partner  to 
supply  the  required  information. 

TiNDAL,  C.  J. — You  had  better  add  that  allegation. 

B06ANQUET,  J. — Your  materials  are  not  perfect,  and  you 
must  come  again  with  an  amended  affidavit  We  should 
be  granting  the  rule,  if  we  acceded  to  your  application, 
before  you  are  entitled  to  it.  We  must  form  our  judgment 
on  what  you  swear. 

Rule  refused. 

The  motion  was  subsequently  renewed  upon  an  affidavit, 
amended  in  the  particulars  suggested,  and  was  granted. 


Richardson  r.  Pbto. 

ShEE,  Serjt,  moved  for  a  rule,  calling  upon  the  defendant  a  rule  ab« 
to  shew  cause,  why  the  rule  absolute  for  judgment  as  in  JjJ^Jf^n  ^lUj 

of  a  nonsuit 
haring  been  obtained,  a  motion  was  made,  calling  upon  the  defendant  to  shew  cause,  why  that 
rule  should  not  be  discharged,  upon  the  ground  of  its  having  been  moved,  contrary  to  an  afteffed 
understanding  between  the  plaintiff's  attorney,  and  the  defendant's  counsel,  at  a  conversation 
which  took  place  upon  their  accidentally  meeting  in  the  street :  The  Court  refused,  upon 
that  ground,  to  discharge  the  rule,  and  to  set  aside  judgment  as  in  case  of  a  noniuit  signed 
pursuant  to  it. 


Feto. 
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1g40.        case  of  a  nonsuit,  obtained  in  this  action,  should  not  he 

^ — "^      '     dischanred,  and  why  the  ludirment  obtained  thereon  should 
Richardson  ,.,        rL  ,  ,.11^ 

9.  not  be  set  aside.     The  ground  upon  which  the  motion  was 

made,  was,  that  the  judgment  was  signed  against  good  fiuth, 
and  contrary  to  the  understanding  between  the  parties. 
The  affidavit,  in  support  of  the  motion,  stated,  that  on  the 
2nd  November,  a  motion  was  made  in  tins  Court  for  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit,  which,  having 
been  granted,  was  made  returnable  on  the  5th  of  the  same 
month.  Subsequendy  the  attorney  of  the  plaintiff  ac- 
cidentally met  the  counsel  for  the  defendant  in  Holbom, 
and,  according  to  his  statement,  represented  to  him  that 
the  plaintiff  was  ill,  and  unable  to  give  the  necessary  in- 
structions to  enable  him  to  shew  cause  against  the  rule,  and, 
therefore,  requested  that  he  would  postpone  moving  the  rule 
absolute ;  the  learned  counsel  consented  to  this  proportion, 
.upon  his  being  further  informed  that  it  was  the  intention  of 
the  deponent  to  instruct  counsel  to  oppose  the  rule,  and 
said  that  there  was  no  hufry,  but  advised  the  deponent  to 
be  as  quick  as  he  could.  Notwithstanding  the  understand- 
ing of  the  deponent,  however,  founded  upon  this  conversar 
tion,  that  the  rule  would  not  be  brought  on  before  the  end 
of  the  Term,  the  rule  absolute  was  moved  by  the  same 
learned  counsel  on  the  12  th  November. 

The  Solicitor  General,  on  a  subsequent  day,  shewed  cause, 
and  contended,  that  there  was  no  ground  for  the  motion. 
It  was  contrary  to  the  interests,  and  to  the  practice  of  the 
profession,  that  the  attorney  of  either  plaintiff  or  defendant 
in  an  action,  should  endeavour  by  such  means  as  had  been 
adopted  here,  to  obtain  fix)m  the  adverse  counsel  any  pro- 
mise with  regard  to  the  future  progress  of  the  cause.  He 
objected  to  the  introduction  of  conversations  with  learned 
counsel,  into  affidavits,  as  being  calculated  to  destroy  that 
independence  of  position,  in  which  barristers  stood  before 
the  Court ;  barristers,  of  course,  in  such  cases,  could  not  be 
required  to  make  affidavits,  because  the  effect  of  their  doing 
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aoj  mi^t  be  to  entirely  alter  their  views,  as  well  as  their 
immediate  situation,  in  relation  to  the  matter  which  was 
pending.  Upon  other  grounds,  however,  the  motion  must 
fiul ;  the  judgment  was  not  actually  signed  until  the  18th 
November,  and  the  plaintiff  stated  no  ground,  upon  which 
he  could  call  upon  the  Court  to  declare  that  there  was  any 
reason  for  setting  aside  the  judgment 

The  learned  counsel  referred  to,  who  was  also  instructed 
to  shew  cause,  said,  that  although,  of  course,  as  he  had  made 
no  affidavit  in  answer  to  this  motion,  it  would  ill  become 
him  to  offer  any  statement  to  the  Court,  yet  he  could  not 
help,  in  his  own  justification,  stating,  that  a  very  consider- 
able portion  of  what  was  sworn  to  have  fallen  fix)m  the 
attorney,  in  the  conversation  which  they  had  had  together, 
had  not  reached  his  ears.  All  that  he  had  heard  was,  that 
the  attorney  had  been  to  the  Chambers  of  the  learned 
counsel^  whom  he  intended  to  employ,  to  shew  cause  against 
the  rule  nisi,  and  had  not  been  able  to  find  him.  He  there- 
upon undoubtedly  desired  that  he  would  lose  no  time  in 
preparing  the  necessary  instructions  to  shew  cause. 

SAeey  Serjt,  in  support  of  the  rule,  had  intended  to  offer 
no  suggestion  unfavourable  to  the  courtesy  of  the  learned 
gendeman :  but  he  certainly  thought  that  where  so  much 
misconception  appeared  to  have  arisen  in  the  mind  of  the 
plaintiff's  attorney,  as  to  what  was  to  be  done,  the  Court 
would  let  him  in  to  shew  cause  against  the  rule  for  judgment 
as  in  case  of  a  nonsuit  That  was  his  real  object,  and  he 
was  quite  willing  to  offer  terms  advantageous  to  the  de- 
fendant 

Ti3«)AL,  C.  J. — I  think  that  this  rule  must  be  discharged. 
It  seems  to  me,  that  the  grounds  on  which  the  plaintiff  ap- 
pears before  the  Court  on  this  motion,  places  counsel  in  a 
fidsc  position  in  the  case,  and,  if  they  were  recognised, 
would  be  exceedingly  detrimental  to  the  practice  of  the  Bar. 
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1840.         The  attorney  represents  his  client  throughout  the  cause^ 
Richardson    ^°*  ^^  commencement  to  its  termination  ;  but  the  counsel 
^'  only  represents  his  client  in  Court,  and  it  would  be  con- 

fusing the  positions  of  these  two  important  branches  of  the 
profession,  if  we  held  that  notice  given  to  a  learned  gentle- 
man out  of  Court,  should  be  binding  upon  the  party  whom 
he  represents.  For  the  purpose,  therefore,  of  avoiding  a 
bad  example,  I  think  this  rule  should  be  discharged,  but 
generally  only,  and  without  anything  being  sidd  as  to  costs. 

Rule  discharged. 


Shdttlewortii  r.  Cocker. 

In  an  action  for  %nLDAMSy  Seijt,  moved  for  a  rule,  calling  upon  the  plain- 
plaintift'al-  tiff  to  shew  cause,  why  he  should  not  be  restrained  from  the 
^^f^t,^^o{  taxation  of  his  costs  in  this  action;  why  the  certificate 
a  certain  mes-    crranted  at  the  trial  by  the   Chief  Justice  of  this  Court, 

suage,  and  that   °  ^         *'  ^ 

the  defendant  should  not  be  rescinded ;  and  why  judgment  should  not  be 
of  attain  entered  for  the  plaintiff  without  costs,  notwithstanding  such 
^^^^J^oi^I  certificate.     It  was  an  action  brought  against  the  defendant 

fully  used  cer-  for  a  nuisance  alWed  to  have  arisen  from  his  mode  of  carry- 
tain  engines,  .  •  /.  •  i  /.  t-v  i  i 
fiinnela,  chim-    mg  on  a  certam  manufactory  m  the  county  of  Derby ;  and 

^toi^,oihat  ^^  plaintiff  alleged  that  he  was  possessed  of  a  certain  mes- 
a  noise,  smoke,  suarje    and  that  the  defendant  beine  possessed  of  a  certain 

and  deleterious       ^  ^  ®  ' 

dust  came         mill  and  workshop  in  the  same  county,  so  used  certain 

therefrom,  and  .  /»  i         i  •        •  i  /•    ^     •  .t 

injured  the        engines,  timnels,  chimnies,   and  manuiactones,  as  that  a 

Eo^*  and  noise,  smoke,  and  deleterious  dust  came  from  them,  and  in- 
made  it  unin- 
habitable ;  the  defendant  pleaded  not  guilty  :  Heldy  that  the  action  was  brought  to  try  a  riffht 
beyond  the  mere  right  to  recover  damages,  and  was  within  the  principle  of  tne  second  section 
of  the  3  &  4  Vict.  c.  24,  and  that  U.  damages  only  having  been  given  by  the  jury,  the  judge 
was  empowered  to  certify,  to  give  the  plaintiff  his  costs. 

SemJbltf  that  such  a  certificate  should  be  granted  immediately,  on  the  termination  of  the  trial. 

A  judge  having  so  granted  a  certificate,  and  ordered  an  entry  to  be  made  on  the  back  of  the 
record,  and  an  insufficient  entry  having  been  made  and  signed  by  him,  he  may  nevertheless  sub* 
sequently  alter  and  amend  the  entry,  the  erroneous  indorsement  being  considered  a  misprision  or 
mistake  of  the  clerk  of  the  Court. 
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jured  the  plaintiff's  said  messuage,  and  rendered  it  un- 
inhabitable. The  defendant  pleaded  not  guilty,  and  the 
cause  came  on  to  be  tried  before  TindaU  C.  J.,  at  Derby, 
at  the  summer  assizes  of  the  present  year.  From  the  evi- 
dence, it  then  appeared  that  the  defendant  carried  on  the 
business  of  a  needle  manu&cturer,  and  that  his  premises 
adjoined  those  of  the  plaintiff.  The  steel  dust  produced  in 
the  manufacture  of  needles,  by  drilling  the  eyes  and  filing 
the  points,  having  been  found  to  be  peculiarly  hurtful  to  the 
workmen  engaged  in  the  business,  to  whom  serious  diseases, 
causing  premature  death,  were  produced,  by  their  inhaling 
the  small  particles  of  steel  floating  in  the  air,  the  defendant 
devised  a  plan  of  removing  this  inconvenience,  by  carrying 
off  the  filings,  by  means  of  a  strong  current  of  air,  through 
a  fimnel,  into  the  open  air:  The  effect  of  this,  however, 
was  to  carry  the  filings  into  the  grounds  of  the  plaintiff, 
who  thereupon  commenced  lus  action  for  this  nuisance,  as 
well  as  for  the  nuisance  allied  to  have  been  created  by  the 
smoke  and  sooty  particles  proceeding  firom  the  chimnies  of 
the  defendant's  manu&ctory.  At  the  trial  it  was  shewn 
that  the  defendant  had  exerted  himself,  as  well  before  as 
since  the  commencement  of  the  suit,  to  abate  the  nuisance 
caused  by  the  discharge  of  the  steel  filings  into  the  open 
air,  and  had  at  length  succeeded  in  attaining  his  object,  by 
carrying  them  into  a  running  brook,  in  which  they  were 
deposited.  The  manu&ctory  was  still  carried  on,  however, 
and  the  nuisance,  which  was  alleged  to  be  caused  by  the 
chimnies,  stiU  continued*  At  the  trial,  the  witnesses  were 
cross-examined  by  the  defendant,  with  a  view  to  shew  that 
the  former  nuisance  had  been  abated,  but  the  plaintiff  gave 
up  his  claim  to  damages,  and  the  Lord  Chief  Justice  having 
put  the  case  to  the  Jury,  as  being  one  where  damages  were 
not  the  object,  but  the  maintenance  of  a  right,  on  the  part 
of  the  plaintiff,  to  have  his  house  firee  from  the  nuisance 
complained  of,  a  verdict  for  Is.  only  was  returned.  An 
application  was  then  made  to  the  learned  Judge  to  grant  a 
certificate,  under  the  stat  3  &  4  Vict  c  24  (Lord  Denman's 
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Act),  granting  the  plaintiiF  his  costs,  and  the  motion  was 
acceded  to.  The  object  of  the  present  motion  was  to 
procure  the  certificate  thus  granted  to  be  rescinded ;  first, 
on  the  ground  of  the  insufficiency  of  the  indorsement  on 
the  record ;  and  next,  on  the  ground  of  its  having  been 
erroneously  granted  in  this  case  by  the  learned  Judge,  the 
action  not  being  an  action  really  brought  to  try  a  right 
The  form  of  the  indorsement  was  as  follows : — "  I  certify 
that  the  right  came  in  question  upon  the  trial  of  this  cause. 
— N.  C.  TindaL'* 


n^e  Solicitor  Genera^  upon  a  subsequent  day,  shewed 
cause.  Since  the  motion  for  the  rule  nisi  had  been  made, 
the  learned  Lord  Chief  Justice,  upon  application  made  to 
him  by  the  plaintifi*,  had  made  a  fi^sh  indorsement  on  the 
record,  by  which  the  certificate  now  stood  in  the  following 
form :  ^*  I  certify  that  this  action  was  really  brought  to  try  a 
right,  besides  the  mere  right  to  recover  damages  for  the 
trespass  and  grievances  alleged  in  the  declaration,  and  for 
which  this  action  was  brought,  and  that  the  right  came  in 
question  upon  the  trial  of  this  cause.  N.  C.  TindaL"  It 
was  now  urged,  first,  that  the  certificate  first  granted  was  in 
a  form  sufficiently  in  compliance  with  the  act  of  Parliament 
The  terms  of  the  2nd  section  of  the  3  &  4  Vict  c  24,  were 
these,  '^  Be  it  enacted,  that  if  the  plaintiff  in  any  action  of 
trespass,  or  trespass  on  the  case,  brought,  or  to  be  brought 
in  any  of  Her  Majesty's  Courts  at  Westminster,  or  in  the 
Court  of  Common  Pleas  at  Lancaster,  or  in  the  Court  of 
Common  Pleas  at  Durham,  shall  recover,  by  the  verdict  of 
a  jury,  less  damages  than  40«.,  such  plaintiff  shall  not  be 
entitled  to  recover  or  obtain  from  the  defendant,  in  respect 
of  such  verdict,  any  costs  whatever,  whether  it  shall  be 
given  upon  any  issue  or  issues  tried,  or  judgment  shall  have 
passed  by  default,  unless  the  judge  or  presiding  officer  before 
whom  such  verdict  shall  be  obtained,  shall  immediately 
afterwards  certify  on  the  back  of  the  record,  or  on  the  writ 
of  trial  or  writ  of  inquiry,  that  the  action  was  really  brought 
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to  try  a  ri^t,  besides  the  mere  right  to  recover  damages 
tar  the  trespass  or  grievance  for  which  the  action  shall  have 
been  brought,  or  that  the  trespass  or  grievance  in  respect 
of  which  the  action  was  brought  was  wilful  and  malicious." 
It  was  to  be  observed  that  there  was  no  form  of  certificate 
prescribed  by  the  act,  and  there  could  be  no  doubt  whatever 
upon  the  pleadings,  as  well  as  upon  the  facts  of  the  case, 
that  the  real  question  in  the  cause  was  the  right  of  the  de- 
fendant to  cany  on  his  manufactory,  and  the  right  of  the 
plaintiff  to  maintain  his  premises  fiiee  fix)m  the  nuisance 
wrongfully  fMX)duced  by  the  defendant^  proceeding.  The 
certificate  described  the  right  to  have  come  in  question, 
which  could  have  referred  but  to  one  right,  and  the  question 
upon  that  right  must  be  taken  to  have  pervaded  the  cause 
throughout  its  progress.  It  was  not  a  matter  upon  which 
the  strictness  and  nicety  of  special  pleading  would  be  ob- 
served ;  but  if  the  certificate,  in  substance,  conveyed  the 
meaning  which  was  intended,  that  would  be  sufiicient  to 
meet  the  requisites  of  the  statute.  The  application  was, 
beadest,  against  good  £uth,  because  the  plaintiff  gave  up  his 
right  to  damages  upon  the  trial,  upon  the  understanding 
that  his  right  was  all  that  he  need  maintain ;  a  fact  which 
at  once  excluded  all  idea  of  its  being  a  mere  action  for 
damages.  No  doubt  could  exist  as  to  what  was  the  intention 
of  the  learned  judge  in  granting  the  certificate,  but  it  was 
trusted  that  a  judicial  opinion  being  publicly  and  openly 
pronounced  at  Nisi  Prius,  upon  which  a  minute  was  directed 
to  be  made,  the  Court  would  have  no  doubt  of  the  power  of 
the  judge  subsequendy  to  amend  or  fiU  up  that  minute  in 
a  formal  manner.  Upon  this  second  branch  of  the  argu- 
ment, it  was  to  be  observed,  that  the  act  imposed  no  tie 
upon  the  judge  as  to  the  time  of  making  the  certificate 
except  in  the  words  ^^  immediately  after,"  which  were 
used.  Cases  had  arisen  where  similar  expressions  had 
been  held  to  be  capable  of  a  more  extended  meaning 
than  they  i^peared  to  convey,  and  that  a  reasonable  time 
might  be  taken  to  be  comprehended  by  such  a  provision. 
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Whaliey  v.  Williamson{a)y  Foxall  v.  Banks  (b).  Ford  v. 
Parr{c),  WooUey  y.  Whitby  {dy  It  was  the  common  and 
daily  practice  of  the  Courts,  however,  to  allow  the  records 
to  be  amended  by  the  notes  of  the  learned  judges,  in  im- 
portant particulars;  and  in  a  case  of  this  description  the 
Court  would  have  no  hesitation  in  holding,  that  what  must 
be  deemed  to  be  an  erroneous  entry  might  be  amended, 
in  conformity  with  the  original  expressed  meaning  of  the 
learned  judge. 


Adamsy  Serjt,  contra.  The  question  of  right  was  not 
raised  by  the  pleadings,  nor  by  the  circumstances  of  the 
case.  The  declaration  alleged  no  right  on  the  part  of  the 
plaintiff,  and  the  only  efiect  of  the  plea  of  not  guilty,  under 
the  pleading  rules,  was  to  put  in  issue  the  fact  of  the  de- 
fendant having  carried  on  his  business  in  such  a  way  as  to 
be  a  nuisance  to  the  plaintiff  in  his  occupation  of  his  house. 
[Tindali  C.  J. — Is  not  its  effect  rather  to  state  that  the  de- 
fendant had  a  right  to  carry  on  the  trade  as  he  did  ?]  If 
that  was  so,  the  right  must  be  said  to  come  in  question  in 
every  action  of  trespass  which  might  be  brought  The  dis- 
tinction was,  that  no  man  could  set  up  a  right  to  commit 
what  might  be  a  nuisance,  unless  he  could  justify  under  a 
claim  of  right  The  existence  of  such  a  right  could  only 
be  arrived  at  upon  the  evidence.  [^Coltmariy  J. — Is  this 
Court  a  tribunal  to  try  whether  the  learned  Lord  Chief 
Justice  has  properly  exercised  the  discretion  reposed  in 
him  ?]  It  was  impossible,  on  the  pleadings,  that  this  action 
could  have  been  brought  to  try  any  right,  but  the  right  to 
damages ;  and  although  the  plaintiff  alleged  that  the  carry- 
ing on  the  business  by  the  defendant  was  wrongful,  he  did 
so  only  in  the  popular  sense.  It  was  not  a  case,  therefore, 
in  which  the  learned  judge  was  authorised  to  grant  a  certi- 
ficate at  all ;  the  whole  of  the  evidence  at  the  trial,  and  the 


(a)  Ante,  vol.  7,  p.  253. 
(6)  5  B.  &  Aid.  536. 
(c)  2  Wile.  21. 


(if)  2  B.  &  C.  580 ;    7   Scott, 
135. 


MICHAELMAS   TERM,   4   VICT. 


81 


whole  course  of  the  proceedings,  shewed  that  there  was  no 
claim  of  right  at  all,  except  that  which  arose  upon  the  alle- 
gation of  the  defendant  doing  wrong ;  but  the  real  issue 
was  one  merely  of  whether  the  defendant  had  carried  on 
his  trade  so  as  to  be  a  nuisance  to  his  neighbours.  But 
the  first  certificate^  even  if  it  was  rightly  granted  upon  a 
review  of  the  case,  was  insufficient  It  certified  a  fact  which 
was  wholly  hnmaterial  under  the  statute,  that  the  right 
came  in  question  at  the  trial  The  question  was,  whether 
the  action  was  really  brought  to  try  a  right  ?  The  second 
certificate  was  a  nullity.  It  was  a  new  certificate,  and  was  of 
no  avail,  unless  it  was  given  ^'  immediately  after^  the  trial. 
Waggett  v.  Shaw  (a),  in  reference  to  the  statute,  24  Geo.  2, 
c  18,  shewed  that  the  words  of  the  act  must  be  construed 
hterally.  The  Court  would  not  recognise  it  as  an  amended 
certificate,  because  there  was  nothing  by  which  it  could  be 
amended ;  and  even  if  there  was,  the  judge,  being  functus 
officio,  so  fiur  as  the  cause  was  concerned,  at  the  time  of  its 
being  re-drawn,  had  no  authority  to  make  any  new  indorse- 
ment on  the  record. 
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TiNDAL,  C.  J. — Upon  the  first  point  made,  whether  the 
case,  under  the  circumstances  which  attended  it,  is  one 
which  fidls  within  the  scope  of  the  act  of  Parliament  ?  I 
feel  no  doubt  whatever  that  the  action,  as  it  is  alleged  on 
the  record,  and  firom  the  course  which  the  evidence  took 
at  the  trial  at  the  assizes,  is  one  on  which  a  judge  would 
have  authority  to  make  a  certificate.  The  second  section  of 
the  3  &  4  Vict  c  24,  provides,  **  That  if  the  plamtifi'  in 
any  action  of  trespass,  or  of  trespass  on  the  case,  brought,  or 
to  be  brought,  in  any  of  her  Majesty's  Courts  at  Westmin- 
ster, or  in  the  Court  of  Common  Pleas  at  Lancaster,  or  in 
the  Court  of  Common  Pleas  at  Durham,  shall  recover  by 
the  verdict  of  a  jiuy  less  damages  than  forty  shiUings,  such 
plaintiff  shall  not  be  entitled  to  recover  or  obtain  firom  the 
defendant,  in  respect  of  such  verdict,  any  costs  whatever, 

(a)  3  Camp.  315. 
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whether  it  shall  be  given  upon  any  issue  or  issues  tried,  or 
judgment  shall  have  passed  by  de&ult,  unless  the  judge  or 
presiding  officer  before  whom  such  verdict  shall  be  obtained, 
shall  immediately  afterwards  certify  on  the  back  of  the 
record,  or  on  the  writ  of  trial,  or  writ  of  inquiry,  that  the 
action  was  really  brought  to  try  a  right,  besides  the  mere 
right  to  recover  damages  for  the  trespass  or  grievance  for 
which  the  action  shall  have  been  brought,  or  that  the  tres- 
pass or  grievance  in  respect  of  which  the  action  was 
brought,  was  wilful  and  malicious."  Now,  I  take  the  object 
of  this  act  to  be  to  prevent  plaintifis  from  bringing  actions 
of  a  vexatious  and  litigious  nature,  where  only  a  small 
damage  has  been  sustained,  and  where  no  right  whatever  is 
in  issue  between  the  parties ;  and  if  actions  are  brought  in 
such  instances,  certificates  cannot  be  granted,  and  the  plain- 
tiffs lose  their  costs.  Was  this  an  action  subject  to  this  pro- 
vision? It  is  a  case  in  which  the  plaintiff  says,  that  he  was 
possessed  of  a  messuage  in  the  county  of  Derby,  and  that 
the  defendant,  being  possessed  of  a  certain  mill  and  work- 
shop in  the  said  county,  and  that  the  defendant  so  used 
certain  engines,  fimnels,  chimnies,  and  manufactories,  as 
that  a  noise,  smoke,  and  deleterious  dust  came  firom  them, 
and  injured  the  plaintiff's  house,  and  made  it  uninhabitable. 
The  defendant,  in  answer  to  this  allegation,  says,  that  he  is 
not  guilty ;  that  is,  he  denies  that  which  is  stated  on  the 
face  of  the  declaration  has  in  fact  taken  place.  Looking  at 
these  circumstances,  the  plaintiff  declares  that  his  house  is 
rendered  uninhabitable  by  reason  of  the  defendant's  acts ; 
and|  on  the  other  side,  the  defendant  inHiating  on  going  on 
with  the  works  which  he  has  commenced,  and  which  the 
plaintiff  says  form  the  ground  and  gravamen  of  his  charge, 
who  can  say  that  a  question  of  right  does  not  arise  between 
the  parties  ?  The  plaintiff  complains  that  his  right  to  his 
house,  6ree  of  the  nuisance  which  is  alleged  on  the  record, 
is  invaded ;  and  the  defendant  says,  on  the  other  side,  that 
this  which  is  alleged  to  be  a  nuisance  is,  in  fact,  none  at  alL 
Therefore,  looking  at  the  facts  of  the  case,  it  does  not 
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appear  to  be  one  in  which  the  plaintiff  is  going  on  vex- 
atiouslyy  or  for  small  damages  only,  but  that  it  is  a  case  in 
which  the  right  came  in  question.  On  the  evidence  which 
was  adduced  the  case  took  the  same  course.  The  defend- 
ant strove,  not  so  much  to  prove  that  the  phuntiff  had  sus- 
tained veiy  small  damages  only,  and  the  cross-examination 
was  veiy  much  directed  to  that  point,  as  that  the  defendant 
had  adopted  modes  of  carrying  on  his  manu&ctory  with  as 
little  injury  as  possible,  still  maintaining  his  right,  however, 
to  cany  on  the  same  business.  Therefore,  in  my  opinion, 
it  is  an  action  really  brought  to  try  a  right,  besides  the  mere 
rig^t  to  recover  damages,  and  one  cannot  but  ask  why,  if 
it  were  not  so,  the  defendant  did  not  admit  the  right  of 
action,  and  proceed  only  on  that  part  of  the  case  which 
would  be  directed  to  the  mitigation  of  damages?  It  is  ob- 
servable that  the  certificate  may  comprehend  two  difierent 
statements ;  one  is,  that  the  action  is  not  merely  brought  to 
try  the  right  to  recover  damages ;  the  object  of  that  is  to 
pievent  plaintiflb  fiom  bringing  petty  actions  for  small 
grievances.  Such  a  case  may  be  instanced  in  an  action 
brou^t  against  a  defendant  for  walking  across  the  close  of 
the  plaintiff,  where  no  question  of  right  whatever  would 
arise,  but  the  action  would  be  brought  merely  to  vex  and 
harass  the  defendant  with  costs,  which  would  be  added  to 
the  damages.  That  is  a  case  in  which  the  act  is  intended 
to  operate  favourably  for  a  defendant ;  but  you  may  suppose 
a  case  of  a  man  not  doing  any  damage,  and  yet  not  claim- 
ing any  right,  but  merely  committing  such  a  trespass  as  I 
have  sugg^ted  in  order  to  distress  and  annoy  the  plamtiff ; 
and  in  that  case  the  judge  would  have  a  right  to  certify 
that  the  case  was  one  where  the  trespass  was  wilful  and 
malicious.  Then  this  being  a  case  within  the  act,  the  ques- 
tion is,  whether  what  I  will  call  the  amended  certificate, 
which  has  been  put  on  the  record,  is  by  law  authorised  to 
be  made,  and  is  available.  I  will  not  stop  to  inquire  whe- 
ther the  first  certificate  is,  in  point  of  form,  sufficient,  for 
that  is  unnecessary  to  the  point  on  which  I  rest  my  judg- 
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ment ;  neither  will  I  lay  down  any  rule  as  to  whether  a  cer- 
tificate must  be  given  immediately  after  the  trial  or  not^ 
though  undoubtedly  the  words  of  the  act  are  very  strong 
upon  the  subject,  but  if  ever  it  should  be  necessary  to  do  so, 
I  should  pause  long  before  I  said  that  it  is  not  necessary  to 
grant  the  certificate,  if  at  all,  immediately.  What  I  ground 
my  judgment  on  is  this,  that  the  certificate  was  granted  im- 
mediately  after  the  verdict,  and  that  that  which  was  then 
done,  and  of  which  advantage  is  now  sought  to  be  taken, 
was  no  more  than  a  mistake  or  misprision  of  the  officer  who 
handed  up  the  record  erroneously  indorsed,  as  it  now  ap- 
pears. Let  us  see  how  these  cases  occur  in  Court :  the 
judge  says,  that  he  will  grant  a  certificate,  no  one  doubting 
at  all  what  that  certificate  is.  A  new  cause  is  called  on, 
and  is  commenced,  and  just  as  the  judge  is  intent  upon  it, 
and  is  endeavouring  to  obtain  a  knowledge  of  its  facts  from 
the  opening  speech  of  counsel,  the  postea  is  handed  up,  and 
he  puts  his  name  ■  to  it,  supposing  it  to  be  indorsed  in  the 
manner  which  he  has  ordered ;  and  in  doing  so  he  gives  no 
more  than  the  usual  credence  which  is  given  to  all  officers 
of  the  Court  Supposing  that  on  looking  at  the  indorse- 
ment the  judge  should  find  that  the  word  "  not"  was  put 
into  it  erroneously,  so  as  to  make  it  appear  that  he  would 
not  certify,  can  it  be  said  that  on  the  next  day,  or  the 
next  minute,  for  the  argument  in  both  cases  is  equally 
strong,  he  must  not  amend  it  ?  Or  supposing  an  indorse- 
ment to  be  made,  foreign  to  the  purpose,  as  in  a  case  of 
nuisance,  that  a  battery  came  in  issue,  it  would  be  almost 
trifling  to  say,  that  the  judge,  having  signed  the  certificate 
on  the  fiiith  of  its  being  a  proper  one,  finding  it  to  be  thus 
useless,  and  opposed  to  his  intention,  may  not  amend  it  I 
meant  in  this  case  to  grant  a  certificate  under  the  statute 
3  &  4  Vict.  c.  24,  and  the  officer  handed  me  up  a  certi- 
ficate, available  under  no  circumstances,  and  framed  under 
no  act  of  Parliament  at  all,  and  that  guides  my  mind  to  the 
conclusion  that  this  certificate  may  be  amended.  It  is  no 
more  to  do  so  in  this  than  in  many  other  cases.    What  is 
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the  rule  in  the  case  of  the  Associate  taking  a  verdict  on  the 
record  at  the  time  of  the  trial  on  certain  counts  erroneously  ? 
It  is  every  day's  practice  for  him  to  say  that  he  was  wrong, 
and  to  request  the  judge  to  set  it  right  by  his  notes.  What 
is  the  case  under  the  Fines  and  Recoveries  Act  (3  &  4 
WnL  4,  c.  74),  where  by  misprision  or  neglect  the  officer 
has  not  suppUed  the  &ct  of  a  proclamation  being  made  ? 
That  question  has  come  before  the  Court  (a),  and  we  have 
held,  that  if  in  any  such  instance  there  has  been  a  mistake 
by  the  officer,  the  Court  vrill  set  it  right,  in  order  that  the 
suitor  may  not  be  injured  by  the  neglect  of  the  officer.  I 
think,  therefore,  that  the  amendment  is  quite  justifiable  in 
practice,  and,  besides,  meets  the  merits  of  this  case,  and  that 
the  rule  must  consequently  be  discharged. 


1840. 


BosAKQUET,  J. — I  am  also  of  opinion  that  the  Lord 
Chief  Justice  was  authorised  to  certify  under  the  statute 
3  &  4  Vict.  c.  24.  It  has  been  contended,  that  this  is  not  a 
case  in  which  the  action  can  be  said  to  be  brought  for  the 
purpose  of  tiying  the  right,  independent  of  the  right  to 
damages.  It  is  an  action  brought  for  a  nuisance,  and  the 
plea  is  Not  Guilty,  by  which  the  defendant  says,  that  he 
has  not  committed  the  wrong  of  which  the  plaintiff  says  he 
is  entitled  to  complain  ;  or,  in  other  words,  that  if  the  fact 
has  been  done,  as  stated,  he  had  a  right  to  do  it.  In  order 
to  support  the  defendant's  view,  the  action  must  not  have 
been  brought  to  try  the  right,  and  the  defendant  must  have 
admitted  that  he  had  no  right  to  do  the  act;  and  if  the  real 
question  was  as  to  the  damages  only,  there  is  no  doubt 
that  it  would  be  a  case  in  which  the  judge  should  not  have 
certified ;  but  if  it  was  the  right  which  was  in  dispute,  the 
Court  cannot  enter  into  the  question  whether  the  judge  has 
or  has  not  exercised  a  sound  discretion  on  the  evidence, 
although  the  evidence  in  this  case,  which  has  been  stated, 
shews  me,  that  the  action  was  brought,  not  to  try  a  question 


(a)  Evmu  v.  Dames,  mue,  vol.  7,  p.  259. 
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of  damages  only,  but  a  question  of  right?     The  defendant, 
it  appears,  insisted  that  he  was  not  in  the  wrong,  that  he 
was  right,  and  in  consequence  that  the  plaintiff  had  no  right 
to  maintain  the  action.     That  was  sufficient  ground  for  the 
judge  to  infer  that  the  action  was  brought  for  the  purpose 
of  trying  the  right,   and  not  merely  for  the  purpose  of 
recovering  damages,  and  that  is  the  result  of  the  learned 
Chief  Justice's  opinion  on  the  case.     Then,  supposing  that 
this  was  a  case  in  which  my  Lord  Chief  Justice  was  jus^ 
tified  in  holding  that  the  action  was  brought  to  try  the  right, 
independently  of  the  question  of  damages,  then  comes  the 
question,  whether  it  was  so  held,  and  whether  the  act  should 
be  done  immediately  after  the  case  was  tried?    Now,  with 
respect  to  this  question,  my  strong  inclination  is,  that  it 
should  be  done  according  to  the  words  of  the  act,  "  imme- 
diately after^  the  case  was  tried     That  is,  that  it  should 
not  be  left  until  a  long  period  of  time  after,  or  for  any 
period  of  time  after  the  assizes,  except  when  the  matter 
should  be  desired  to  be  made  the  subject  of  ftirther  con- 
sideration by  the  learned  judge,  and  being  mentioned  con- 
sent should  be  given,  the  judge  intimating  his  consent  to 
take  time.     Now  in  this  case,  it  appears  that  the  application 
was  made  at  the  proper  time  to  the  judge  to  certify.     That 
application  was   made   under  the  statute  of  Victoria;  it 
could  be  made  under  no  other  act,  and  the  judge  referring 
to  the  evidence  given  before  him  at  the  time,  assented  to 
the  application,  and  directed  the  certificate  to  be  drawn  up 
accordingly.     The  officer  draws  up  a  certificate,  which  had 
manifest  reference  to  the  cause  and  matter  in  dispute,  but 
it  was  not  couched  in  the  proper  terms  contained  in  the  act 
It  was  drawn,  however,  as  a  certificate  by  the  direction  of 
the  learned  judge,  for  the  purpose  of  certifying  under  this 
act,  and  under  no  other  act ;  and,  consequently,  the  direc- 
tion given  was  a  direction  to  certify  within  the  terms  of  the 
act     What  is  the  error  which  was  committed  but  the  mis- 
prision of  the  officer  ?     The  certificate  was  handed  up  tq 
the  judge,  who  put  his  hand  to  it,  giving  credit  to  the 
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officer  for  having  drawn  it  correctly,  and  after  that  it  turns 
out  that  it  is  inaccurate ;  but  it  was  made  at  the  time  under 
the  statute.  Under  these  circumstances,  then,  the  judge 
who  directed  it  to  be  made  was  warranted  in  amending 
it  conformably  to  an  application  to  him,  and  also  to  his 
original  direction,  and,  therefore,  conformably  to  the  words 
of  the  statute  under  which  he  ordered  it  to  be  drawn. 
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CoLTMAN,  J. — I  am  quite  of  the  same  opinion.  Tins  is 
an  ^>plication  to  set  aside  a  certificate  granted  under  the  3 
&4  Vict  c  24,  on  the  ground  that  the  case  is  one,  in  which  it 
should  not  have  been  granted  under  the  statute.  I  agree  that 
if  on  the  record  it  appeared  to  be  such  a  case,  the  certificate 
should  be  set  aside,  but  it  appears  to  me  that  it  is  not  a 
case  of  that  nature.  The  certificate,  under  the  provisions 
of  the  statute,  may  be  given  where  the  action  is  really 
brought  to  try  a  right  That  may  not  appear  in  the 
pleadings  of  the  defendant,  and  I  do  not  apprehend  that  it 
was  the  intention  of  the  l^slature  to  deprive  a  plaintiff  of 
his  costs,  if  he  originally  brought  an  action,  with  the  object 
of  trying  a  ri^t,  but  the  defendant  refiised  to  contest  that 
question  with  him.  Then  we  are  called  upon  to  look  at 
the  evidence  itself  and  to  say,  whether,  on  it  the  judge  was 
authorized  to  give  the  certificate  ?  I  think,  however,  that 
we  are  not  authorized  to  do  that,  although,  if  we  were,  I  do 
not  imagine  that  any  difiiculty  could  arise,  because  it  seems 
to  me  that  the  action  does  appear,  firom  the  evidence,  to  have 
been  brought  to  try  a  right  As  to  the  next  question,  of 
the  time  of  granting  the  certificate,  I  quite  agree  that  it 
would  be  dangerous  to  depart  fix>m  the  words  of  Che  statute, 
and,  probably,  if  it  were  necessary  to  decide  that  question, 
the  sounder  decision  would  be,  that  it  would  be  better  to 
grant  it  immediately,  that  is,  before  the  adjournment  of 
the  Court  As  to  the  certificate  itself,  I  think  that  where 
a  judge  has  directed  an  officer  to  make  an  entry,  and  that 
entry  is  erroneously  drawn  by  the  officer,  and  not  in  con- 
formity with  the  order  of  the  judge,  the  judge  may  sub- 
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sequently  correct  it  on  his  own  knowledge,  in  order  that  it 
may  be  entered  nunc  pro  tunc 

Maitle,  J. — I  think  also  that  the  rule  in  this  case  must 
be  dischai]ged.  The  question,  with  respect  to  the  cases,  in 
which  a  judge  has  jurisdiction  to  grant  a  certificate  does  not 
arise  here.  In  this  instance,  the  certificate  to  be  granted 
was,  that  the  action  was  brought  to  try  a  right,  besides  the 
mere  right  to  recover  damages,  and  it  is  said,  that  on  the 
pleadings  on  this  record^  such  a  question  did  not  arise  at 
the  trial  at  all ;  but  I  think  that  it  did,  and  that  the  right 
did  come  in  question,  although  even  in  that  event,  the  real 
point  for  consideration,  whether  the  action  was  brought  to 
try  a  right,  is  not  determined.  With  regard  to  this  subject, 
it  may  be  observed,  that  the  right,  very  likely,  may  not  be 
asserted  on  the  record,  because  the  defendant  may  not  have 
thought  fit  to  deny  that  the  right  necessary  to  the  support 
of  the  plaintifi^s  case  existed.  The  same  circumstance  may 
arise  in  many  instances ;  thus,  trover  may  be  brought  to 
try  very  important  rights,  though  it  does  not  appear  on  the 
record ;  an  action  for  money  had  and  received  may,  in  the 
same  way,  involve  a  question  of  right,  although  nothing  but 
the  mere  cause  of  action  appears  on  the  record.  It  is  quite 
beside  the  intention  of  the  act,  that  any  opinion  shall  be 
expressed,  whether  any  question  of  right  came  in  issue  at 
the  trial,  because  the  real  object  which  the  legislature  had 
in  passing  it,  was  to  prevent  vexatious  actions  for  damages. 
I  think,  therefore,  that  there  is  no  doubt  that  this  is  a  case 
in  which  the  learned  judge  had  a  right  to  grant  his  cer- 
tificate. Then  if  that  be  so,  all  that  has  been  said,  with 
respect  to  what  passed  at  the  trial,  has  nothing  to  do  with 
the  (question  now  before  the  Court,  because  it  is  clear,  that 
the  power  of  judging  as  to  the  right  is  vested  in  the  judge 
at  nisi  prius,  without  being  subject  to  any  review  of  the 
Court  from  which  the  record  issued.  But  if  we  are  to 
enter  into  that  question,  there  is  no  doubt  that  this  was  an 
action   brought   to   try   the   right.     Then,   the   certificate 
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which  was  granted  at  the  trial  does  not  contain  at  full     ^  ^^^^- 
length  all  the  words  required  by  the  act     The  certificate 
was  unquestionably  granted  **  immediately  after^  the  trial, 
and  it  was  a  certificate  intended  to  be  granted  under  the 
pioTisions    of  this  act,  because  it  could  not  be  granted 
uDder  any   other  statute.     The   object  of  the  defendant 
has  been   to  shew  that  the  statute  has  not  been  satisfied, 
in  respect  of  the  first  certificate ;  or  that  in  respect  of  the 
amended  certificate,  the  decision  of  the  learned  judge  was 
not  pronounced  at  the  time,  and  under  the  circumstances 
required.     Hie  object  of  the  original  certificate  is  su£S- 
ciently  intimated  upon  the  &ce  of  it,  and  the  probability  is, 
that  it  would  be  sufficient,  without  any  amendment ;  but 
it  being  suggested  that  it  is  not  so  sufficient,  I  think  that 
the  learned  judge  has  only  exercised  that  power  in  amending 
it  which  he  was  authorized.     The  certificate  is  not  drawn 
up  by  the  plaintiff  himself  but  it  is  an  act  of  the  Court, 
and  the  erroneous  indorsement  being  a  misprisicm  of  the 
officer,  it  is  a  mistake  which  the  judge,  being  cognizant 
of  his  own  intention,  is  entided  to  remedy  by  an  amend- 
ment.    This  amendment,  therefore,  was  properly  made, 
and  the  certificate  for  the  purposes  of  this  motion  was 
^  immediately''  granted,  and  is  good. 

Rule  discharged. 
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1840.  Rbgina  v.  The  Justices  of  Radnobshibe. 

In  an  order  by  r  •  WILLIAMS  and  Grray  shewed  cause  against  a  rule 
raSvlToeo.  ^^f  obtained  by  Butty  for  issuing  a  certiorari  to  remove  an 
h  iTnc^esniy  o^d^r,  or  conviction  of  a  person  named  Cranmer,  before 
S"  M  fc^^'^*^  certain  justices  of  Radnorshire^  for  assisting  a  person  named 
chiurgedtobaTe  Moigan^  in  fraudulently  and  clandestinely  removing  his 
**wil^^ind  goo<^  contraiy  to  the  provisions  of  11  Gea  2,  c.  19,  in 
knowinglj."      order  to  prevent  their  being  distrained  for  rent    The  order 

had  been  confirmed,  on  appeal,  by  the  Court  of  Quarter 
Sessions.  The  proceedings  were  taken  under  section  4  of 
the  statute,  as  the  amount  of  the  goods  removed  did  not 
exceed  50^  The  information,  on  which  the  conviction  was 
founded,  was  in  the  following  form : — 

''  Radnorshire  to  wit  Be  it  remembered,  that  this  29th 
day  of  February,  in  the  year  of  our  Lord,  1840,  Richard 
Morgan,  of  Nantmel,  in  the  county  of  Radnor,  carpenter, 
complaineth  that  John  Cranmer  has  fraudulently  and  clan- 
destinely removed  and  carried  away  certain  goods  and 
chattels  of  the  said  John  Cranmer,  not  exceeding  the  value 
of  50/L,  iroTQ  certain  premises  at  Bryn,  in  the  parish  of 
Nantmel,  in  the  said  county,  which  premises  were  demised 
to  the  said  John  Cranmer,  at  the  yearly  rent  of  38/L,  pay- 
able half  yearly,  viz,  on  the  29th  of  September,  and  the 
25th  of  March,  to  prevent  the  said  Richard  Morgan  from 
distraining  the  said  goods  and  chattels  for  arrears  of  rent, 
amounting  to  99/L,  due  to  the  said  Richard  Moigan  from 
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the  said  John  Cranmer,  for  the  said  premises,  on  the  29th        1840. 
day  of  September  last ;  and  that  William  Morgan,  of  Aber-       beoina 
camie,  in  the  parish  of  Llandewy  Ystradlenny,  in  the  said  »p.   j*'* .     ^ 
county,  fiirmer,  wilfuUy  and  knowingly  aided  and  assisted      Radnor- 
the  said  John  Cranmer,  by  fraudulently  and  chmdestinely        *"**• 
receiving  and  concealing  the  said  goods  and  chattels,  con- 
traiy  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided. 

<«  Exhibited  at  the  29th  day  of  February, 

1840,  before  Thomas  Prickard,  Esq.,  a  justice  of  the  peace 
for  the  county  of  Radnor,  redding  near  the  place  from 
whence  the  said  goods  and  chattels  were  removed,  and  not 
being  interested  in  the  said  premises  whence  such  goods 
and  chattels  were  removed. 

'*  Thobcas  Prickard, 
<^  Richard  Morgan." 

On  this  information,  a  conviction  proceeded,  which  was 
as  follows : — 

^  Radnorshire  to  wit  Be  it  remembered  that  on  the 
29th  day  of  Februaiy,  A.  D.  1840,  at  Deria,  in  the  county 
of  Radnor,  Richard  Moigan,  of  Parke,  in  the  parish  of 
Nantmel,  in  the  same  county,  carpenter,  in  his  own  person, 
came  before  me,  Thomas  Prickard,  Esq.,  one  of  her  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  county,  residing 
near  the  place  from- whence  the  goods  and  chattels  herein- 
after mentioned  were  removed,  and  not  being  interested  in 
die  lands  or  premises  whence  such  goods  and  chattels  were 
removed,  as  hereinafter  mentioned,  and  informed  me,  in 
writing^  that  John  Cranmer,  of  Biyn,  in  the  parish  of 
Nantmel,  in  the  county  of  Radnor,  former,  held  and 
enjoyed  a  certain  form,  lands,  and  premises,  with  the  ap- 
purtenances, called  Bryn,  situate  in  the  parish  of  Nantmel, 
in  the  county  of  Radnor,  as  tenant  thereof  to  the  said 
Richard  Morgan,  under  a  demise  thereof,  theretofore  made 
at  the  yearly  rent  of  38iL,  payable  half  yearly,  to  wit,  on 
the  29th  day  of  September,  and  the  25th  day  of  March^  by 
even  and  equal  portions,  and  that  on  the  29th  day  of  Sep- 
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1840.  tember,  A.  D.  1839,  the  sum  of  99iL  was,  and  on  the  12th 

jT^^l^  day  of  February  still  was  due,  in  arrear,  and  unpaid  from 

V.  the  said  John  Cranmer  to  the  said  Richard  Morgan ;  and 

Radnor,  that  the  said  sum  of  99^,  the  rent  aforesaid,  being  due,  in 
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arrear,  and  unpaid  from  the  said  John  Cranmer  to  the  said 
Richard  Morgan,  the  said  John  Cranmer  afterwards,  that  is 
to  say,  on  the  12th  day  of  February,  A.  D.  1840,  frau- 
dulently and  clandestinely  conveyed  away  and  carried  off 
and  from  the  said  demised  premises,  three  cows,  two  year- 
lings, and  one  filly,  being  the  goods  and  chattels  of  the  said 
John  Cranmer,  and  the  same  not  exceeding  the  value  of 
50/.,  but  being  of  less  value,  to  wit,  of  the  value  of  35/L  15«., 
of  lawful  money  of  Great  Britain,  to  prevent  the  said 
Richard  Morgan  firom  distraining  the  same  for  the  said 
arrears  of  rent,  and  that  William  Morgan,  of  Abercamle,  in 
the  parish  of  Llandewy,  Ystradlenny,  in  the  said  county 
of  Radnor,  on  the  same  day  and  year  last  aforesaid,  at  the 
parish  of  Nantmel  aforesaid,  in  the  county  aforesaid,  did 
wilfrilly  and  knowingly  aid  and  assist  the  said  John  Cranmer 
in  such  fraudulent  and  clandestine  conveying  and  carrying 
away  and  concealing  the  said  goods  and  chattels,  and  every 
part  thereof  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided.  Whereupon  the  said  William  Mor- 
gan, after  being  duly  summoned  to  answer  the  said  chaige 
contained  in  the  said  information,  appeared  on  the  13th 
day  of  March,  in  the  year  aforesaid,  at  Rhayaden,  in  the 
said  county,  before  us,  T.  Lewis  Lloyd  and  Thomas 
Prickard,  Esqs.,  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county,  and  residing  near  the  place 
from  whence  the  said  goods  and  chattels  were  removed, 
and  not  being  either  of  us  interested  in  the  said  premises 
whence  the  said  goods  and  chattels  were  removed,  and  we, 
the  said  justices,  having  duly  examined  the  factSy  and  all 
proper  witnesses,  upon  oath,  and  it  appearing  and  l)eing 
fiilly  proved,  upon  oath,  before  us,  that  the  said  William 
Morgan  did,  on  the  said  12th  day  of  February,  in  the  year 
aforesaid,  aid  and  assist  the  said  John  Cranmer  in  frau- 
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dnlently  and  clandestinely  removing  and  carrying  away  the        1840. 
said  goods  and  chattels,  and  concealing  the  same  as  afore-     '^IT^'^""' 
said,  being  of  the  value  of  SSL  15«.,  to  prevent  the  said  v. 

Richard  Morgan  from  distraining  the  said  goods  and  chat-  Radnor- 
tels  for  the  said  arrears  of  rent,  contrary  to  the  statute  in 
that  case  made  and  provided.  We,  the  said  justices,  do, 
therefore,  determine  and  adjudge  that  die  said  William 
Hoigan  is  guilty  of  the  offence  with  which  he  is  charged  as 
aibresaid,  and  he  is  accordingly  by  us  convicted  thereof 
and  we  do  hereby  order  and  adjudge  him  to  pay  the  sum  of 
71L  lOt.,  being  double  the  value  of  the  said  goods  and 
chattels,  to  the  said  complainant,  on  or  before  the 
day  of  in  the  year  aforesaid. 

^  Griven  under  our  hands  and  seals,  at  Rhayaden,  the 
day  of  March,  1840." 

A  variety  of  objections  had  been  taken  to  the  order,  but 
the  principal  one  was,  that  it  did  not  sufBdendy  appear,  on 
the  &oe  of  the  order,  that  the  defendant,  against  whom  the 
complaint  was  brought,  had  knowingly  and  wilfully  assisted 
in  the  removal  of  the  goods.  On  that  point  it  was  to  be 
observed,  that  whatever  might  be  the  construction  put  on 
the  instrument  in  question,  if  it  was  a  conviction,  the  same 
particularity  was  not  necessary  in  this  case,  because  it  was  a 
mere  order  and  not  a  conviction.  In  point  of  law,  a  great 
distinction  existed  between  an  order  and  a  conviction.  A 
conviction  might  be  drawn  up  at  any  time,  after  the  justices 
had  pronounced  their  decision ;  but  orders  must  be  drawn 
up  before  they  were  acted  upon.  Grood  reason,  therefore, 
existed  for  the  rule  of  construction  which  prevailed,  that 
the  Courts  were  disposed  to  be  more  strict  in  construing 
omvictions  than  in  construing  orders.  In  the  case  of  Rex 
V.  The  Justices  of  Cheshire  (a),  it  was  held,  that  an  adjudi- 
cation of  justices  under  11  Geo.  2,  c.  19,  s.  4,  inflicting 
penalties  for  fraudulently  removing  goods  to  avoid  a  distress, 
is  an  order,  and  not  a  conviction,  and  cannot,  therefore, 

(a)  5  B.  &  Adol.  439. 
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1840.        lil^e  a  conviction,  be  returned  to  the  sessions  in  an  amended 

Regina       form.     So  in  Rex  v.  Bissex  (a\  it  was  held  only  to  be  an 

The  Jiwticesof  ^^^^'     Wiiii  lespect  to  the  strictness  required  in  an  order, 

RADNoa-      in  contradistinction  to  an  indictment,  or  a  conviction,  the 

SHIRS 

case  of  Rex  v.  Middlehurst{b)  was  a  direct  authority. 
There,  it  was  held  that  an  order  of  sessions  on  the  statute  in 
question,  which  chaiged  the  oiFence  in  the  alternative,  was 
good.  Lord  Mansfield  said,  '^  upon  indictments  it  has 
been  so  determined,  that  an  alternative  chaige  isnot  good;" 
as  ^^ forged,  or  caused  to  be  forged;"  though  one  only  need 
be  proved  if  laid  conjunctively  (as  **  forged,  and  caused  to 
be  forged.")  But  I  do  not  see  the  reason  of  it :  the  sub- 
stance is  exacdy  the  same ;  the  defendant  must  come  pre- 
pared against  both;  and  it  makes  no  diflferenw  to  him  in 
any  respect  But  this  is  an  order;  and,  being  good  in 
substance,  needs  not  be  so  literally  strict  So,  in  Rex  v. 
Fenables  (c)  it  was  held,  that  if  a  justice  is  empowered  to 
make  an  order  for  suppressing  ale-houses,  and  on  disobe- 
dience to  make  an  order  for  the  commitment  of  the  offender, 
the  latter  order  is  not  to  bare  execution  of  the  first  The 
justice  is  punishable  if  he  make  the  latter  order  without 
summoning  the  offender ;  but  it  is  not  necessary  that  he 
should  set  forth  in  the  order  that  he  did  so.  There,  the 
Court  held,  that  *^  they  would  intend  the  justices  having 
jurisdiction  had  proceeded  regularly,  and  that  there  was  a 
summons."  Here,  also,  it  would  be  intended  that  the  jus- 
tices had  proceeded  regularly,  and  according  to  law,  and  it 
must,  therefore,  be  intended  that  as  the  justices  had  ordered 
the  payment  in  question  to  be  made  by  the  defendant,  they 
had  received  proof  that  he  wilfully  and  knowingly  assisted 
the  tenant  in  the  removal  of  the  goods.  In  Rex  v.  Rab" 
bitU  {d)y  it  was  held,  that  an  order  and  adjudication  founded 
on  11  Geo.  2,  c.  19,  s.  4,  for  fraudulendy  and  clandestinely 


(a)  1  Bum's  Justice,  by  Chitty,         (c)  2  Lord  Raym.  1405. 
1129,  Ed.  28.  fd)  6  D.  &  R.  341. 

(b)  1  Burr.  399. 
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removing  goods  and  diattek,  not  exceeding  the  value  of        1840. 
SOLy  to  avoid  a  distress  for  rent,  need  not  enumerate  or    ^^T"^'^      ' 
specify  the  particular  goods  and  chattels  alleged  to  have  «• . 

been  removed.  By  the  express  principle  of  law,  as  well  as  Radnoe- 
on  the  cases  cited,  it  was  clear  that  it  would  have  been 
enough  for  the  justices  to  have  found  that  the  defendant 
was  guilty,  and  convicted  him  accordingly.  The  order 
might  have  stated  the  information,  and  then  have  proceeded 
to  allege  that  the  justices  had  examined  all  proper  wit- 
nesses, and  then  have  found  the  defendant  guilty.  It  was 
objected  that  they  ou^t  to  proceed  to  state  how  they  found 
the  defendant  guil^.  That  was  not,  however,  necessary  to 
be  stated  by  them  more  than  by  a  juxy.  In  the  form  given 
in  Bum^s  Jtuiice,  title  '*  DUtress,*^  the  evidence  is  directed 
to  be  set  out,  and  that  might  be  necessary,  if  the  order  in 
this  case  was  a  conviction.  But  being  an  order,  if  the  party 
had  been  merely  found  guilty  by  the  magistrates,  that  would 
have  been  suflSoent 

Butty  in  support  of  the  rule,  submitted,  that  as  the  order 
did  not  contain  any  allq^on  that  the  defendant  did  wil- 
ibily  and  knowingly  aid  and  assist,  the  order  charged  no 
oflfenoe  to  have  been  committed.  In  the  form  to  be.found 
in  Bum^i  Justice,  those  words  were  introduced,  and  that 
form  had  been  approved  in  the  case  of  Bex  v.  Babbetis.  If 
the  order  was  bad,  the  statement  of  the  complaint  would  not 
core  substantial  defects  in  it ;  the  case  of  Bex  v.  Da0it(a) 
was  an  antfaori^  to  that  effect.  In  the  case  of  Brooke  v. 
NoakeM  (6),  which  was  an  action  on  the  third  section  of  the 
statute  in  question,  it  was  held  to  be  incumbent  pn  the  land- 
lord, not  only  to  prove  that  the  defendant  assisted  the  tenant 
in  such  fraudulent  removal,  but  also  that  he  was  privy  to 
the  fraudulent  intent  of  the  tenant  There,  Mr.  Justice 
Bay  ley  said,  '*  the  statute  11  Geo.  2,  c.  19,  s.  3,  is  reme- 
dial as  well  as  penaL    It  is  remedial,  so  far  as  it  enlarges 

(a)  5  B.  &  Ad.  554 ;  2  Ner.  &  (6)  8  B.  &  G.  537 ;  2  Man.  & 
Man.  349.  By.  670. 
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1840.        the  remedy  which  the  landlord  had  against  his  tenant;  but 
^^^JJJ^     it  is  so  fiu*  penal,  that  a  landlord  who  seeks  to  visit  a  third 
^- .         party  with  the  penal  consequences  of  the  act,  must  bring  the 
Radnob.      case,   by  strict  proof,  within   the  words   of  the   enacting 
8UI&B.        clause.     It  ought  to  have  been  proved,  therefore,  not  only 
that  the  defendant  assisted  in  the  removal  or  concealment 
of  the  goods,  but  that  he  gave  assistance  with  the  intent  to 
prevent  the  landlord  from  distraining."    The  same  reason- 
ing which  applied  to  an  action  on  the  third  section,  must 
apply  to  a  proceeding  before  magistrates  under  the  fourth 
section*     The  words  ^^  wilfully  and  knowingly"  were  found 
also  in  the  order  in  the  cases  of  Rex  v.  Middlehunty  and 
Hex  V.  Rabbitts*     No  case   precisely  in  point  could  be 
found ;  but  on  principle,  and  by  analogy,  it  must  be  clear 
that  those  words  ought  to  be  introduced ;  unless  they  were, 
no  offence  within  the  statute  was  averred  on  the  &ce  of  the 
order. 

Cur.  adv.  vuli. 

Williams,  J. — ^The  following  proceedings,  founded  on 
the  11  Geo.  2,  c  19,  were  removed  into  this  Court  (here 
his  Lordship  read  the  information  and  conviction).  The 
provisions  of  the  statute  applicable  to  this  case  are,  first, 
sect  1,  which  empowers  landlords,  in  case  any  tenant 
^^  shall  fi:audulently  or  clandestinely  convey  away  or  cany 
off  or  from"  the  premises  demised,  ^^  his  goods  or  chattels, 
to  prevent  the  landlord  from  distraining  the  same  for  arrears 
of  rent,  within  the  space  of  thirty  days  next  ensuing  such 
conveying  away,  or  carrying  off,  such  goods  or  chattels,  to 
take  and  seize  such  goods  and  chattels  wherever  the  same 
shall  be  found,  as  a  distress  for  the  said  arrears  of  rent" 
By  sect  3,  it  is  provided,  that  in  order  ^^  to  deter  tenants 
{com  fraudulently  conveying  away  their  goods  and  chattels, 
and  others  from  wilfrdly  aiding  or  assisting  therein,  or  con- 
cealing the  same,"  ^^  that  if  any  person  or  persons  shall  wilfully 
and  knowingly  aid  and  assist  any  such  tenant  or  lessee  in 
such  fraudulent  conveying  away,  or  carrying  off,  any  part  of 


MICHAELMAS   TERM^   4    VICT.  97 

his  or  her  goods  or  chattels,  or  in  concealing  the  same,  all        1840. 
aDd  eveiy  person  and  persons  so  offending,  shall  forfeit  to        Re^ina 
die  landlord  or  landlords,  lessor  or  lessors,  from  whose  estate  ^    ,  *'- . 

'  '  The  Justices  of 

such  goods  and  chattels  were  fraudulently  carried  off  as  Radnor- 
aforesaid,  double  the  value  of  the  goods  by  him,  her,  or  ^ 
them  respectively  carried  off  or  concealed  as  aforesaid.  **  By 
sect  4  it  is  enacted,  ^^  that  where  the  goods  and  chattels  so 
fiaodulently  carried  off  or  concealed,  shall  not  exceed  the  value 
of  50Z.,  it  shall  and  may  be  lawfril  for  the  landlord  or  landlords, 
from  whose  estates  such  goods  and  chattels  were  removed, 
'  his,  her,  or  their  bailiff,  servant,  or  agent,  in  his,  her,  or 
their  behalf,  to  exhibit  a  complaint  in  writing  against  such 
offender  or  offenders,  before  two  or  more  justices  of  the 
peace  of  the  same  county,  riding,  or  division  of  such  county, 
residing  near  the  place  whence  such  goods  and  chattels 
were  removed,  or  near  the  place  where  the  same  were  found, 
not  being  interested  in  the  lands  or  tenements  whence  such 
goods  were  removed ;  who  may  summon  the  parties  con- 
cerned, examine  the  &ct,  and  all  proper  witnesses  upon 
oath,  or  if  any  such  witness  be  one  of  the  people  called 
qnakers,  upon  affirmation  required  by  law ;  and  in  a  sum- 
mary way  determine  whether  such  person  or  persons  be 
guilty  of  the  offence  with  which  he  or  they  are  charged : 
and  to  inquire  in  like  manner  of  the  value  of  the  goods  and 
chattels  by  him,  her,  or  them  respectively  so  fraudulently 
carried  off  or  concealed  as  aforesaid ;  and  upon  full  proof  of 
the  offence,  by  order  under  their  hands  and  seals,  the  said  jus- 
tices of  peace  may,  and  shall  adjudge  the  offender  or  offenders 
to  pay  double  the  value  of  the  said  goods  and  chattels  to 
soch  landlord  or  landlords,  his,  her,  or  their  bailiff,  servant,  or 
agent,  at  such  time  as  the  said  justices  shall  appoint;  and  in 
case  the  offender  or  offenders,  having  notice  of  such  order, 
shall  refuse  or  neglect  so  to  do,  may  and  shall,  by  warrant 
under  their  hands  and  seals,  levy  the  same  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender  or  offenders ; 
and  for  want  of  such  distress,  may  commit  the  offender  or 
offenders  to  the  house  of  correction,  there  to  be  kept  to 
VOL.  IX.  H  D.  p.  c. 
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1840.        hard  labour,  without  bul  or  mainprizey  for  the  space  of  six 

Rboina       n^ontlis,  unless  the  money  so  ordered  to  be  paid  as  aforesaid, 

_.      ^'        .  shall  be  sooner  satisfied."    Durins  the  anrument,  several 

The  Justices  of  ,  ,  ^  . 

Radnor-  objections  were  raised,  into  which  I  do  not  think  it  necessary 
to  enter.  The  answer  to  them  all  depended  mainly  upon  a 
distinction  taken  between  an  order  and  a  conviction,  and 
the  leaning  which  the  Court  shewed,  in  order  to  sustain  the 
former,  in  contradistinction  to  the  latter.  In  the  case  of 
Rex  V.  Davis,  it  is  called  an  order,  and  was  so  decided  to 
be  in  the  case  of  Ilex  v.  Bissex.  The  judgment  in  that 
case,  to  a  certain  extent,  depended  on  that  point  It  is, 
however,  to  be  observed,  that  the  terms  "offender"  and 
"  offence"  are  used  in  the  act,  and  sufficient  penal  conse- 
quences may  follow  the  decision  of  the  justices.  It  also 
appears  that  in  an  earlier  case  of  Rex  v.  Morgan  (a),  it  is 
styled  a  conviction.  So  also  in  BurtCi  Justice,  there  is  a 
very  careful  and  accurate  form  given,  in  which  the  decision 
of  the  magistrates  is  treated  as  a  conviction.  Upon  this 
distinction,  however,  too  much  reliance  ought  not  to  be 
placed.  Admitting  the  general  rule,  which  is  confirmed  by 
many  cases,  that  a  conviction  should  be  construed  strictly, 
and  an  order  liberally,  the  value  of  that  rule  is  greatly 
diminished  by  the  difficulty  of  applying  it  to  each  particular 
case.  I  much  doubt  whether,  upon  examination,  there  will 
be  found  any  rule  of  law  which  prescribes,  or  even  allows, 
language  to  be  forced  fi!t)m  its  ordinary  import  and  fidr 
meaning,  to  support  one  instrument  or  to  invalidate  the  other. 
Since  the  case  of  Rex  v.  HulcoU  (A),  which  has  been  re- 
cognized in  many  subsequent  and  recent  decisions,  it  may 
be  questioned  whether  any  intelligible  distinction  exists  at 
all.  The  principal  objection,  however,  was  as  to  the  suffi- 
ciency of  the  complaint  It  is  quite  clear  that  the  justices, 
who  are  to  make  the  order  upon  the  party  to  pay  the  money, 
are  entrusted  with  the  powers  of  the  act,  and  the  party  is 
not  to  be  convicted,  and  the  order  is  not  to  be  made,  ex- 

(a)  Caldecott,  156.  iff)  6  T.  R.  583. 
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cept  "upon  full  proof  of  the  offence."    It  has  been  already        1840. 
noticed,  that  the  form  in  Bum  pursues  the  formalities  of  a        r^^JJJT^ 
conviction  in  settimr  out  the  evidence.     The  case  of  Rex  v.  _      »• 

^^  The  Justices  of 

Butex,  before  cited,  decides  that  that  is  not  necessary.  But  Radnob- 
without  interfering  with  that  case,  or  questioning  its  au- 
thority, another  consideration  arises.  The  order  does  not 
state  that  the  justices,  having  summoned  the  offender  and 
heard  evidence  upon  oath,  adjudged  the  complaint  to  be 
true,  if  that  would  have  been  sufficient,  which  it  is  not 
necessary  to  decide ;  but  a  different  course  has  been  pursued. 
It  does  specify  what  was  the  full  proof  of  the  offence ;  but 
it  does  not  thereby  appear,  by  direct  averment,  that  it  was 
proved  before  the  justices,  that  the  party  convicted,  "  wil-* 
fbUy  and  knowingly^  assisted  in  the  removal  of  the  goods ; 
nor  is  there  any  statement  of  evidence  given  before  the 
justices,  from  which  it  can  by  any  intendment  be  inferred 
that  he  did  so  assist  Without  such  evidence,  no  offence 
could  have  been  committed.  It  seems  to  me,  therefore^ 
that  the  order  is  defective,  and  must,  consequently,  be 
quashed. 

tlule  absolute. 


Abcheb  V,  Sbhtkl 

JPi2F  moved  for  judgment  as  in  case  of  a  nonsuit,  and  Arale^oi^ 
that  the  rule  should  be  drawn  up  with  a  stay  of  proceedings,  ^^^f^a  non! 

suit,  cannot  be 
drawn  up  with 

Patteson,  J. — A  rule  of  this  sort  is  never  drawn  up  with  a  stay  of  pro* 
a  stay  of  proceedings.     You  may  have  yoiur  rule  without 
that  term  being  engrafted* 

Rule  nisi  accordingly* 


h2 
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Service  on  the 
daughter  of 
the  tenant  in 
ponegsion  with 
an  acknow- 
ledgment  b? 
the  wife  berore 
the  term  that 
the  declaration, 
has  come  to  the 
hands  of  her 
husband  is  suf- 
tdent  for  a 
mle  nisi  for 
jud^ent 
agamst  the 
casual  ejector. 


Doe  d.  Chaffet  v.  Roe. 

iS«  HUGHES  moved  for  judgment  against  the  casual 
ejector.  The  a£5davit  on  which  he  applied,  stated  a  service 
on  the  daughter,  before  the  term,  on  the  premises ;  and 
an  acknowledgment  afterwards  by  the  wife  of  the  tenant, 
also  before  the  term,  that  the  declaration  had  been  put  into 
her  husband's  hands.  It  was  submitted,  on  the  authori^  of 
an  Anonymous  case,  in  2  Chit.  Rep.  182,  that  this  was  a 
sufficient  service.  There,  a  rule  was  granted,  to  shew  cause 
why  the  service  of  a  declaration  in  ejectment  on  a  son  of 
the  tenant  in  possession,  who  said  that  his  father  was  unable 
to  attend  to  any  business,  and  a  subsequent  admission  by  a 
person,  whom  the  deponent  believed  to  be  the  wife  of  the 
tenant  in  possession,  that  her  husband  had  received  it, 
should  not  be  deemed  good  service.  The  cases  Doe  d. 
Cockbum  v.  Jtoe  (a),  and  Doe  d.  WetheraU  v.  Roe  {h\  were 
authorities  to  the  same  effect 


Patteson,  J. — I  think,  on  the  authority  of  the  cases 
collected  in  vol.  1  of  Chitty^s  Archbold,  p.  739,  7th  ed.y  I 
may  grant  you  a  rule  nisi. 

Rule  nisi  granted. 


(a)  Ante,  vol.  1,  p.  692. 


(b)  Ante,  vol.  2,  p.  441. 


Wainwrioht  v.  Gibson. 
Where  a  plain-    Jf^^  ff^  WATSON  shewed  cause,  against  a  rule  obtained 

tiff  has  not  pro-  . 

oeeded  to  trial  by  G,  T.  White^  for  judgment  as  in  case  of  a  nonsuit,  the 
TOti^ifhe  plaintiff  not  having  proceeded  to  trial  pursuant  to  notice, 
s^mcrd' Ae  ^  *^®  affidavit,  in  answer  to  the  rule  for  not  proceeding 

defendant  as 

ezcose  for  the  dtfiuilt,  he  ought  to  shew,  by  his  affidavit,  in  terms,  that  the  insolvency  of  the  de- 
fendant was  really  his  reason  for  not  proceeding  to  trial. 
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to  trial,   it  was  stated   that  the   defendant  had   become  1840. 

insolvent     Ttus,  therefore,  was  a  proper  case  for  a  stet  Wainweioht 
processus. 


Gibson. 


G.  T.  Whitey  in  support  of  the  rule,  contended,  that  this 
statement  was  not  sufficient,  as  it  did  not  appear,  from  the 
affidavit,  that  the  information  had  been  received  as  to  the 
defendant's  insolvency,  since  issue  was  joined.  It  had  been 
lately  held  in  the  Court  of  Exchequer,  in  the  case  of  Mann 
V.  WiUiafMon  (a)^  that  in  order  to  constitute  the  insolvency 
of  the  defendant,  a  good  excuse  for  not  proceeding  to  trial, 
puisuant  to  notice,  it  ought  to  appear  that  a  knowledge  of 
the  insolvency  had  reached  the  plaintiff  after  issue  joined. 
It  was  quite  consistent  with  the  statement  contained  in  the 
affidavit,  in  answer  to  the  rule,  that  the  information  had 
been  received  immediately  after  the  issuing  of  the  writ,  and, 
notwithstanding,  the  plaintiff  had  continued  his  action  and 
given  notice  of  trial.  Besides,  in  this  affidavit  it  was  not 
stated  that  the  plaintiff's  reason  for  not  proceeding  to  trial 
was  the  insolvency  of  the  defendant  The  mere  fact  of  the 
insolvency  was  stated,  and  no  connexion  with  that  fact,  and 
the  plaintiff  not  proceeding  to  trial  was  mentioned. 

Pattbson,  J. — At  any  rate,  the  plaintiff  ought  to  state 
that  the  insolvency  was  the  reason  for  his  not  proceeding  to 
trial.     The  plaintiff  must  give  a  peremptory  undertaking. 

Rule  discharged  accordingly, 
(a)  Ante^  vol.  8,  p.  859. 


Nicholas  and  Others  v.  Merit. 

J:^  HIDE  A  UX  moved  for  l^ave  to  sign  judgment  on  a  since  the  rule 
warrant  of  attorney,  above  twenty  years  old.     More  than  ^^'  ^^'^ 

4,  B.  73,  a  rale 
abtolate,  in  the  first  instance,  for  Judgment  on  a  warrant  of  attornej  more  than  ten  years  oM 
cannot  be  granted,  although  the  defendant,  shortly  befSmre  the  appUortion,  has  acknowledged  the 
debt  to  be  due. 
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ten  years  having  elapsed  since  it  was  executed,  according 
to  the  rule  of  Court,  1  Reg.  Gen.  H.  T.,  2  Wm.  4,  s. 
73,  (a),  the  plaintiff  was  only  entitled  to  a  rule  nisi  in  the 
first  instance.  In  the  present  case,  however,  it  was  submitted 
that  the  rule  might  be  absolute  at  once.  The  defendant 
had  lately  given  a  direct  and  unequivocal  acknowledgment, 
that  the  whole  sum  secured  by  the  warrant  was  still  due. 
He  cited  Blakely  v.  Vincent,  fix)m  ffarrison^s  Digest,  tit 
«  WarrarU  of  Attorney  and  Cognovit''  No  report  was  cited 
there,  but  1  TidiPs  Practice,  600,  was  mentioned  as  the 
authority.  In  that  case,  although  the  warrant  was  above 
twenty  years  old,  the  party  having  admitted  the  debt  within 
two  months  preceding  the  motion,  the  Court  granted  the 
rule  absolute  in  the  first  instance. 


Patteson,  J. — There  is  no  such  passage  in  the  modem 
editions  of  Mr.  Tidd's  Practice.  I  suppose  the  reason  is, 
that  as  it  was  discovered  that  there  was  no  foundation  for 
it,  the  case  was  struck  out  The  rule  of  Court,  however,  is 
express  on  the  point  The  words  of  it  are,  "  leave  to  enter 
up  judgment  on  a  warrant  of  attorney  above  one,  and  under 
ten  years  old,  must  be  obtained  by  motion  in  Term,  or  by 
order  of  a  judge  in  vacation  ;  and  if  ten  years  old  or  more, 
upon  a  rule  to  shew  cause."  You  are  only  entitled  to  a 
fule  nisL 

Rule  nisi  granted. 

(a)  Ante,  vol.  1,  p.  192. 


CoPE  V,  L^A. 

On  moring  lo  «/•  BA  YLE  Y  moved  for  l^ve  to  enter  up  judgment  on 
ona wunot^of  an  old  warrant  of  attorney,  more  than  seven  years  old. 
SS^n&dent   '^^  peculiarity  in  the  case  was,  that  an  affidavit  by  the 

excuse  for  not 

producing  an  affidavit  of  the  attesting  witness,  that  an  application  to  a  person  acquainted  with 
thf  witness's  address,  has  been  unsuccessful  in  obtaining  it,  although  the  handwriting  of  the  de- 
f^ftdanty  and  the  witness  to  the  warrant  of  attorney  is  verified. 
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attesting  witness  could  not  be  procured.     The  afRdavit  on        1840. 
which  the  application  was  founded,  stated  that  the  attesting      *^^J^ 
witness  was  formerly  a  clerk  in  the  office  of  the  plaintiff's  »• 

attorney,  but  his  residence  was  now  unknown.  It  then 
proceeded  to  state  that  an  application  had  been  made  to  a 
penon  to  asceitain  the  address,  and  that  he  admitted  tliat 
he  was  aware  of  the  witness's  address,  which  was  at  a  con- 
siderable distance  fix)m  London,  but  positively  refused  to 
state  it,  and  alleged  that  he  had  reasons  for  not  commu- 
nicating that  address.  The  affidavit  then  stated,  that  the 
signature  as  attesting  vritness  to  the  warrant  of  attorney  was 
the  handwriting  of  the  attesting  witness  in  question.  He 
cited  Young  y.  Showier  (0)9  in  which  it  was  held,  that  where 
the  attesting  witness  to  a  warrant  of  attorney  is  the  clerk  of 
the  attorney  preparing  it,  the  want  of  his  affidavit  on  signing 
judgment,  is  sufficiently  supplied  by  that  of  the  master, 
verifying  the  handwriting  of  his  clerk  and  of  the  defendant, 
and  stating  that  the  former  has  absconded,  and  cannot  be 
found.  That  was  clearly  an  authority  for  the  present  ap- 
plication. The  affidavit  in  the  present  case  swore  to  the 
handwriting  of  the  defendant. 

Patteson,  J. — In  the  case  cited,  the  affidavit  was  made 
by  the  master  of  the  clerk,  and  the  latter  had  absconded 
from  his  service,  and  it  did  not  appear  that  it  was  known  to 
any  person  where  he  was  to  be  found.  In  the  present  case, 
however,  it  is  known  where  he  is,  but  the  person  who  knows 
will  not  tell  the  deponent  the  address.  It  does  not  appear 
by  the  affidavit,  either  that  any  search  has  been  made  for 
the  attesting  witness.  That  is  not  sufficient  You  must 
make  more  inquiiy. 

Rule  refused. 

(a)  Ani9,  vol.  2»  p.  556. 
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Service  of  a 
rule  tocom- 
pateon  the 
iliopman  of  the 
penoD  in  whose 
nouie  the  de- 
fendant  re- 
fides,  is  insuf- 
ficient. 


Jam£8  t\  Westdale. 

MjEAIIY  moved  to  make  a  rule  absolute  on  an  affidavit 
of  service.  The  rule  was  to  refer  it  to  the  Master^  to  com- 
pute principal  and  interest  on  a  bill  of  exchange.  The 
affidavit  stated  the  service  to  have  been  effected  on  the 
shopman  of  the  person  in  whose  house  the  defendant 
resided. 


Patteson,  J. — That  is  not  sufficient  There  is  no 
privity  between  the  shopman  mentioned  and  the  defendant 
The  rule  should  be  served  on  a  servant  of  the  defendant 
himself. 

Rule  refused. 


It  is  E  suffi. 
dent  answer 
to  a  rule  for 
judgment  as 
m  case  of  a 
nonsuit,  that 
the  debt  and 
costs  have  been 
paid  after  issue 
joined,  and  be- 
fore the  rule 
was  obtained, 
although  the 
payment  has 
been  made 
without  the 
knowledge  of 
the  defendant's 
attorney. 


Ellas  v,  Ell^s. 

JxIaRTIN  shewed  cause  against  a  rule  nisi^  obtained  by 
/.  W.  Smith  for  judgment  as  in  case  of  a  nonsuit  He  pro- 
duced an  affidavit,  in  which  it  was  sworn  that  issue  had  been 
joined  on  the  10th  of  April,  and  the  debt  and  costs  were 
paid  on  the  14th  of  July,  to  the  plaintiff.  On  this  state  of 
facts,  the  defendant  ought  not  to  have  applied  for  this  rule, 
and  consequently  it  ought  now  to  be  discharged,  and  with 
costs. 

/.  /r.  Smith,  in  support  of  the  rule,  contended,  that  as 
it  did  not  appear  that  the  settlement  had  taken  place  until 
the  14th  of  July,  it  was  probable  that  the  default  had  taken 
place  before  the  debt  and  costs  were  paid.  Besides,  it 
ap{)eared  that  the  arrangement  described  had  been  made 
behind  the  back  of  the  defendant's  attorney.     In  the  case 
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of  Doe  d.  Draper  v.  Dyer  (a),  the  marginal  note  was,  '^In        1840. 
ejectment,  it  is  no  answer  to  a  rule  for  judgment  as  in  case     ^^J^J][7"^ 
of  a  nonsuit,  that  the  plaintijOTs  agent  had  been  let  into  «• 

possession  by  the  tenants,  it  not  appearing  that  it  was  with 
the  consent  of  the  defendant,  who  was  the  landlord." 

Patteson,  J. — This  rule  must  be  discharged,  and  whether 
with  costs  or  not  is  the  only  question.  I  do  not  see  that 
the  defendant's  attorney  could  have  any  interest  in  the 
matter,  except  on  the  probability  of  success  by  the  defendant 
This  is  the  application  of  the  defendant  himself,  and  not  of 
the  defendant's  attorney.  I  think  that  the  rule  must  be 
discharged,  with  costs. 

Rule  accordingly* 

(a)  Ante,  vol.  3,  p.  696. 


Brioos  v.  ^wton. 

r  •  LEE  moved  for  a  new  trial  in  this  case,  which  had  The  fret  of  the 
been  tried  before  the  undernsheriff  of  the  county  of  Buck-  JJ^JJ**^ 


ingham,  on  the  ground  that  the  defendant's  attorney  in  the  the  shenff, 

cause  had  acted  as  deputy  for  the  under-sheriiF  in  trying  it  tornej  for  the 

No  other  ground  for  the  new  trial  was  suggested.     He  cited  not^  ground 

the  1  Hen.  5,  c  4,  which  provided,  "  that  no  undernsheriff,  *»  obuming  a 

,  ,.,  f^  new  tnal. 

sherijOrs  clerk,  receiver,  nor  sherilTs  bailiff,  be  attorney  in 

the  Bong's  Court,  during  the  time  that  he  is  in  office  with 

any  such  sheriff."    The  statute  of  22  Geo.  2,  c.  46,  which 

forbad  under-sherifis  or  their  deputies,  from  acting  as  so- 

Ucitors,   attorneys,  or   agents,  only  applied   to    Courts  of 

Quarter  Session.    The  question  was,  whether  the  prohibition 

contained  in  the  statute  of  Hen.  5,  was  an  objection  to  the 

trial? 

Patteson,  J.— I  do  not  think  that  is  a  ground  for  granting 

a  rule  for  a  new  trial. 

Kule  refused. 
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If  the  defend- 
ant has  paid 
money  into 
Court,  pur- 
foaatto  7  &  8 
Geo.  4,  c  71, 
the  Court  will 
not  superadd 
an  application 
to  take  that 
money  oat  to 
a  motion  for  a 
role  for  judg- 
ment as  in  case 
of  anonsnit, 
but  a  separate 
motion  must  be 
made  for  that 
purpose,  after 
the  latter  has 
been  disposed 
of. 


Vale  v.  Ganter. 

jUoOGINS  moved  for  a  rule  nisi,  for  judgment  as  in 
case  of  a  nonsuit.  He  wished  to  make  it  a  part  of  the  rule, 
that  the  defendant  should  be  at  liberty  to  take  the  sum  of 
40iL  out  of  Court,  which  had  been  paid  in  in  lieu  of  bail 
In  consequence  of  the  plaintijOTs  delay,  the  defendant  was 
deprived  for  an  unlimited  period  of  the  use  of  the  money 
which  he  had  so  paid  in. 

Patteson,  J. — You  make  these  two  applications  in  one 
motion.  That  is  contrary  to  the  practice  of  the  Court 
You  could  not  make  a  motion  to  enter  an  exoneretur  on 
the  bail-piece,  on  the  ground  of  the  plaintiff's  delay,  until 
the  rule  for  judgment  as  in  case  of  a  nonsuit,  had  been  dis- 
posed of.  The  money  paid  into  Court  is  in  the  same 
situation  in  this  instance,  as  bail  would  be.  You  may  take 
a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit,  but  without 
that  branch  of  the  motion  which  refers  to  the  taking  money 
out  of  Court. 

Rule  accordingly  (a). 


(a)  See  BeehlUere  v.  Ryan,  Ante,  vol.  7,  p.  615. 


Ex  parte  Evans. 

JtI  ARSHMAN  applied  for  a  rule  to  shew  cause,  why  an 
attachment  should  not  issue  against  an  attorney,  to  compel 
him  to  fulfil  his  undertaking  to  pay  a  certain  sum  of  money 
under  these  circumstances.  It  appeared,  from  the  affidavits, 
sought  to  be  that  he  had  been  employed  by  his  client  to  sue  a  particular 
his  own  client,    pcrsou  for  the  recovery  of  a  debt.     The  attorney  accord- 

^^^f^^J^     ingly  wrote  to  the  debtor,  and  having  received  an  answer, 

force  the  ful- 
filment of  that  undertaking  by  attachment. 


Where  an  at- 
torney being 
employed  to 
sue  a  defend- 
ant, gave  his 
undertaking 
for  the  debt 
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he  informed  his  client  that  the  debt  was  so  safe,  that  he        1840. 
would  give  his  undertaking  to  pay   the   amount     This     ^^ETlCir' 
undertaking  he  accordingly  gave  to  his  client     Two  years       Evans. 
had  now  elapsed  since  the  undertaking  had  been  given,  and 
no  money  had  been  paid,  either  by  the  defendant  or  the 
attorney.      Under  these  circumstances,  it  was  submitted 
that  the  undertaking  ought  to  be  enforced  by  attachment 

Patteson,  J. — The  attorney,  in  this  case,  gave  his  un- 
dertaking, not  in  his  quaUty  of  attorney,  but  in  his  individual 
capacity.  He  received  instructions  to  sue  a  particular 
person,  and  having  written  to  him,  he  states  to  his  client 
that  he  is  certain  the  defendant  will  pay.  He,  therefore, 
^es  his  own  undertaking  to  his  client  That  may  be  the 
subject  of  an  action,  but  not  of  an  attachment 

Rule  refused  (a), 
(o)  See  Walker  v.  Arlett,  Ante,  vol  1,  p.  61. 


Robinson  v.  Evrington. 

S  fVANN  shevred  cause  against  a  rule  nisi,  obtained  by  if  a  notice  of 
Humfrejff  for  setting  aside  a  declaration,  and  all  subsequent  ^|^**iJ*2^ 
proceedings,onthe  ground  of  irregularity.  The  writ  had  been  tcribinffthe 

form  Oi  sctioiif 

issued,  and  described  the  action  to  be  an  action  '^  on  promises."  from  the  writ. 
The  declaration,  which  was  filed,  described  the  action  as  "on  *  J^^  ^ 
promises,"  but  the  notice  of  declaration  by  mistake  described  ^^  f"^®  ^® 

*  *'  aeclaratioO) 

the  action  to  be  "  in  debt"    The  only  objection,  therefore,  and  need  not 

•       1  1  •/»ii«  confine  his  ap« 

which  could  be  sustained,  was  to  the  notice  of  declaration,  plication  to  the 
Tte  rule,  therefore,  asked  for  too  much,  in  seeking  to  set  "^*^* 
aside  the  declaration.     It  should  have  been  confined  to  the 
notice  of  declaration. 

Humfrej/f  in  support  of  the  rule,  contended,  that  the  de- 
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Robinson 

9. 
EVRINGTON. 


fendant  had  not  asked  for  too  much.  He  only  knew  of  the 
contents  of  the  declaration,  by  the  notice  which  had  been 
served  upon  him.  That  notice,  in  describing  the  form  of 
action,  stated  it  to  be  different  fix)m  that  which  appeared 
in  the  writ  It  must  be  presumed  that  the  notice  conformed 
to  the  declaration.  The  defendant,  therefore,  in  seeking  to 
set  aside  the  declaration  only,  endeavoured  to  set  aside  a 
pleading  which  the  plaintiff^  had  led  him  to  suppose  varied 
from  the  writ 


Patteson,  J. — I  think  the  rule  does  not  ask  too  much, 
as  the  defendant  has  a  right  to  give  credit  to  the  plaintiff 
for  telling  truth  in  his  notice.  The  present  rule  must,  there- 
fore, be  made  absolute. 

Rule  absolute. 


Ex  parte  Knipe. 

tSST'hSi**"  J?  UTT  applied  that  a  gentleman,  named  Knipe,  an  at- 
omitted  to  take  tomey,  might  be  re-admitted  without  the  usual  notices,  under 

out  bis  cer-  .         . 

tiiicate  for  a  the  peculiar  circumstances  stated  in  the  affidavit  supporting 
e^bvtion  of*  ^^^  application.  Mr.  Knipe,  it  appeared,  had  been  regularly 
Uslastoer-       admitted,  and  had  taken  out  his  annual  certificate,  down  to 

nftcate,aiid  ' 

the  last  daj  of  the  15th  of  November,  1838,  inclusive.  He  omitted  to 
November,)       take  out  his  certificate  for  the  succeeding  year.     His  annual 

certificate,  therefore,  expired  on  the  15th  of  November, 
1839.  He  did  not  take  out  his  certificate  between  the 
15th  of  November,  1839,  and  the  16th  of  December,  in  the 
same  year,  and,  therefore,  although  he  would  remain  on 
the  roll  until  the  15th  of  November,  1840,  his  certificate 
would  only  relate  to  the  time  of  taking  it  out  Till  the 
15th  of  November,  1840,  inclusive,  he  would  have  a  right 
to  take  out  his  certificate.     In  the  present  year,  the  15th  of 


was  a  Sanday, 
le  bi 
>lied 


be  baviiiff  ap- 
plied at  Uie 
Stamp  Office, 


to  renew  bis 
certificate,  on 
tbe  16tb,  but 
was  refused, 
tbe  Court  al- 
lowed bim  to 
be  re-admitted, 
witbout  tbe 
usual  notices, 
and  witbout 
lyment  of 


payment  ot 

fine,  or  arrears  of  duty,  be  not  havinj^  practised  during  tbe  period  of  bis  being  off  tbe  roll,  and 

bis  application  to  be  re-admitted  being  made  on  tbe  17tb  ot  November. 
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Noyember  was    on    a  Sunday.     Mr.  Elnipe  went  to  the        1840. 
Stamp  Office  on  the  16th,  and  he  was  then  informed  that    ^"TT"^'^      ' 
his  ^plication  to  take  out  his  certificate  should  have  been        Kntfk. 
made  on  the  previous  Saturday,  the  14th.     Under  these  cir- 
cumstances, it  was  submitted,  that  Mr.  Knipe  might  be  re-ad- 
mitted without  giving  the  usual  notices.     The  day  of  this 
application  was  the  1 7  th,  and,  therefore,  Mr.  Elnipe  had  hardly 
been  two  days  off  the  rolL     He  cited  Ex  parte  Minchin  (a), 
in  which  the  Court  allowed  an  attorney  to  be  re-admitted, 
where  he  had  been  off  the  roll  from  the  15th  to  the  17th  of 
November.     In  that  case,  the  15th  of  November,  was  not  on 
a  Sunday,  and  no  application  was  made  for  the  certificate 
until  the  17tL     The  affidavit,  however,  did  not  deny  that, 
tbe  applicant  had  practised  during  the  uncertificated  interval 
Hie  usual  notice  had  been  given  to  the  Stamp  Office. 

Pattbson,  J. — The  case  of  Ex  parte  Minchin^  seems  a 
stronger  one  than  the  present,  and,  therefore,  I  think  the 
attorney  may  be  re-admitted  without  the  usual  notices.  As, 
however,  it  does  not  appear  that  he  has  not  practised  during 
the  uncertificated  interval,  he  must,  as  in  the  case  of  Ex 
parte  Minchin^  pay  a  fine  of  twen^  shillings,  and  the 
of  duty. 


Butt,  on  a  subsequent  day,  produced  an  affidavit,  in 
which  the  applicant  swore  that  he  had  not  practised  during 
the  uncertificated  interval 

Pattbbon,  J. — Then  he  may  be  re-admitted  without 
payment  of  fine,  or  of  the  arrears  of  du^. 

Admitted  accordingly. 

(a)  Ante,  vol.  S,  p.  253. 
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Ex  parte  Dalton. 

Where  i  clerk  \^OLE  moved  that  the  above  gentleman  might  be  ex- 

cled  to  one  of  &niined  next  Hilary  Term,  and  that  the  service  under  his 

the  members  articles  might  be  deemed  sufficient     By  the  articles,  Mr. 

he  coventnts  Dalton,  with  the  consent  of  his  father,  had  bound  himself 

to  serve  him,  a  •»«•>-•      ^  -r^    n        <•       /• 

sernce  with  a  to  serve  Mr.  Goode,  an  attorney,  at  Dudley,  for  nve  years. 
SbTdc^M^f  ^*  Bolton,  the  partner  of  Mr.  Goode,  was  a  party  to  the 
the  master,  is    articles,  wherein  it  was  stipulated  that  Mr.  Dalton  should 

not  service  ^  .  ,     . 

under  the  arti-  serve  Mr.  Groode  and  his  partner,  for  the  tune  being,  during 
tb^Mutn^as  the  whole  term;  and  that  in  the  event  of  Mr.  Goode's 
agur^  to  the  jeath  during  that  period,  Mr.  Bolton,  (who  received  half 
the  premium,)  would  accept  of  an  assignment,  if  then  com- 
petent to  take  an  articled  clerk.  It  appeared,  by  affidavit, 
that  Mr.  Dalton  served  Messrs.  Goode  and  Bolton  for  three 
years  and  a  half,  that  then  Mr.  Goode  died,  and  Mr.  Bolton 
continued  the  business.  Mr.  Dalton  served  Mr.  Bolton  for 
the  residue  of  the  term,  but  an  assignment  was  not  executed, 
until  about  three  months  after  Mr.  Goode's  death.  Under 
these  circumstances.  Cole  submitted  that  the  interval 
between  Mr.  Gk)ode's  death  and  the  assignment  might  be 
reckoned;  that  it  must  be  considered  as  a  service  under 
the  articles,  and  that,  in  &ct,  no  assignment  whatever  was 
necessaiy,  although  one  was  executed  ex  majori  cautela. 

Patteson,  J.,  after  reading  the  articles,  said,  that  they 
contained  no  binding  contract  to  serve  Mr.  Bolton,  in  the 
event  of  Mr.  Groode's  death.  Mr.  Dalton's  covenants  were 
with  Mr.  Goode  only.  The  parties  evidently  contemplated 
that  an  assignment  should  be  executed. 

Application  reftised. 


MICHAELMAS  TERM,  4   VICT.  lH 

1840. 
WeEDON  r.  LiPMAN. 

•^TBERTON  moved  to  make  a  rule  to  compute  ab-  Service  of  a 
solute.     The  affidavit  of  service,  supporting  the  application,  jj^  onTfe". 
was  peculiar.     The  deponent  swore  that  he  had  left  a  copy  "^*  ^^,  ^ 

.  1        x»        1  i_  •worn  to  be 

With  a  female,  at  the  house  of  the  defendant,  and  who  pro-  pwt  of  the  de. 
mised  to  give  it  to  the  defendant     The  affidavit  also  stated  family  and 
that  this  female  was  one  of  the  members  of  the  defendant's  ^Kp'^'^J^^ 

to  gprt  toe 

fiunily ;  but  what  was  the  relation  between  her  and  the  de-  <^P7  "^  ^ 

^     ,  ,  the  defendant, 

tendant  was  not  known.  U  ntiBcient. 

Pattbson,  J. — I  think  that  service  is  sufficient,  it  being 
sworn  that  the  female  is  part  of  the  defendant's  family. 

Rule  absolute. 


Beck  v.  Cleaver. 

Ji.  V.  RICHARDS  and  Miller  shewed  cause  against  a  in  an  action  on 
rule  nisi,  obtained  by  Macaulay,  for  setting  aside  the  vei^  yn'^f™^** 
diet,  which  had  been  found  in  favour  of  the  plaintiff,  and  for  q»Am  inde- 
a  new  trial,  on   the  ground  of  misdirection.     It  was  an  competent  for 
action  by  an  attorney  for  the  recovery  of  his  bill  of  costs,  Jhew  Sat  a  ^ 
and  was  tried  before  the  under  sheriff.     The  defendant  ^«te«"  amount 

19  due  to  him 

pleaded,  first,  nunquam  indebitatus;  secondly,  as  to  42.,  a  than  the  Blaster 

tender  and  payment  into  Court ;  thirdly,  as  to  3/L  15«.  S^i.,  ation,  pursuant 

that  no  signed  bill  had  been  delivered.     It  appeared  that  ^^[^^^  ^J^*^ 

the  bill  was  incurred  in  an  action  of  West  v.  Cleaver.     The  attorney  in  the 

course  of  the 

present  plaintiff.  Beck,  acted  in  that  case  as  the  attorney  of  cause,  in  which 
Cleaver.     The  latter  applied  for  an  order  in  that  action  to  ^l^^^^ 
change  his  attorney,  BecL     He  obtained  the  usual  order  on 
payment  of  costs,  to  be  taxed  by  the  Master.     Before  that 
officer  it  became  a  question  as  to  when  the  retainer  of  the 
attorney  was  revoked,  and,  consequently,  whether  certain 
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1840.        items,  amounting  to  the  sum  of  3/,  I5s.  Sd.,  ought  to  be 
^         allowed.     The  Master  was  of  opinion   that  those   sums 
V.  ought  to  be  disallowed,  and  accordingly  gave  his  allocatur 

for  the  sum  of  4i  The  client,  therefore,  only  tendered 
that  sum.  This  was  refused,  and  a  signed  bill,  including 
the  41  and  the  SL  158.  Sd.,  was  delivered.  After  the  ex- 
piration of  a  month  the  present  action  was  brought  Be- 
tween the  delivery  of  the  bill  and  the  bringing  of  the 
action  no  application  was  made  to  tax.  On  the  trial  of  the 
action  the  same  question  was  submitted  to  the  jury,  as  to 
when  the  retainer  was  revoked.  The  assessor  of  the  sheriff 
told  the  jury  that  the  Master's  allocatur  was  strong  evidence 
as  to  what  was  due  to  the  plaintiff,  but  it  was  not  conclu- 
sive. The  presumption  was,  that  the  jury  thought  the  re- 
tainer was  revoked  at  a  time  subsequent  to  the  finding  of 
the  Master,  and  accordingly  gave  a  verdict  for  the  amount 
of  the  disputed  items.  The  question  turned  upon  the 
efiect  of  the  plea  of  nunquam  indebitatus,  and  was,  whe- 
ther, under  such  a  plea  it  was  competent  for  the  defendant 
to  set  up  the  Master's  allocatur  as  conclusive  on  the  plain- 
tiff, with  respect  to  the  amount  of  his  bilL  It  was  submit- 
ted that  he  could  not  The  amount  of  the  taxation  by  the 
Master  might,  in  general,  be  conclusive  on  the  parties,  as  to 
the  amount  due,  but  could  not  be  so  regarded  on  the  plea 
of  nunquam  indebitatus.  It  might,  as  the  assessor  of  the 
sheriff  had  said,  be  strong  evidence  that  no  more  was  due, 
but  it  was  not  conclusive.  On  this  plea,  however,  the 
defendant  had  not  placed  himself  in  a  situation  to  estop 
the  plaintiff  by  the  allocatur.  In  order  to  do  so,  he  should 
have  pleaded  it ;  not  having  pleaded  it,  the  allocatur  only 
amounted  to  evidence.  In  Vooght  v.  Winch  (a)  it  was  held, 
that  a  verdict  obtained  by  a  defendant  in  a  former  action, 
and  which,  if  pleaded  in  bar,  would  be  an  estoppel,  when 
given  in  evidence  under  the  general  issue,  is  not  conclusive 
against  the  plaintiff,  but  only  evidence  to  go  to  the  jury. 

(a)  2  B.  &  Aid.  662. 
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So  in  Sybray  v.  White  (a)  it  was  held^  that  the  finding  of  a        1840. 
miner's  jury,  coupled  with  the  declaration  of  the  defendant,     ^"btcis 

was  admissible  in  evidence  acninst  the  latter,  but  the  Coiut      ^   ^' 

.  Clbatbi. 

intimated  very  strongly  that  the  finding  of  the  jury  was  by 
no  means  conclusive  upon  the  party.  In  Outram  v.  More^ 
wood  and  another  (6)  it  was  held,  that  if  a  verdict  be  found, 
on  any  fiu^t  or.  title  distinctly  put  in  issue  in  an  action  of 
trespass,  such  verdict  may  be  pleaded  by  way  of  estoppel  in 
another  action  between  the  same  parties,  or  their  privies,  in 
respect  of  the  same  fitct  or  title.  Here,  Lord  EUenborough 
recognised  the  principle,  that  being  pleaded,  the  verdict  was 
an  estoppel,  but  he  did  not  decide,  that  if  the  plea  of  the 
defendant  had  been  in  the  form  of  the  present  case,  that  it 
would  have  operated  as  an  estoppeL  For  these  reasons^  it 
was  submitted,  that  the  direction  of  the  sheriff's  assessor 
was  perfectly  correct.  It  was  to  be  observed,  that  this  was 
not  an  order  under  2  Geo.  2,  but  one  made  in  the  course  dT 
the  cause.  Granting  that  the  Master's  allocatur  might  be 
ccHichisive  with  respect  to  the  reasonableness  of  the  chaiges, 
it  was  not  conclusive  on  a  matter  of  fact,  as  to  when  the 
retainer  was  revoked.  There  was  no  undertaking  on  the 
part  of  the  client  on  obtaining  that  order  to  pay  what  was 
due,  and  was  not  binding  on  both  parties.  The  effect  of 
the  order  was  not  to  deprive  the  attorney  of  his  right  of 
action,  but  was  merely  a  condition  imposed  on  the  client, 
as  the  terms  of  getting  his  papers  delivered  up.  For  these 
reasons,  the  present  rule  ought  to  be  discharged. 

Maeaulayy  in  support  of  the  rule,  contended,  that  the 
Master's  decision,  of  which  the  allocatur  was  evidence, 
must  be  considered  as  conclusive  with  respect  to  the  amount 
of  the  debt  due.  When  an  attorney  accepted  the  retainer 
<^  a  client,  the  substance  of  the  contract  was  that  he  should 
accept  for  his  services  what  the  Master,  on  taxation,  found 
to  be  due.    Here,  the  attorney  had  admitted  the  jurisdiction 

(a)  I  M.  &  W.  435.  C^)  3  East,  346. 

VOL.   UL,  I  D.  P.  C 
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of  the  Master,  for  he  had  attended  the  taxation.  K  he  ob- 
jected to  it,  he  should  have  repudiated  the  taxation,  or 
have  ap|died  to  this  Court  to  set  it  aside.  In  Whitehead  v. 
Tattertatt{a),  a  covenantor  and  a  covenantee  submitted 
the  amount  of  damages  accruing  firom  a  breach  of  covenant 
to  an  arbitrator.  It  was  held,  that  in  an  action  on  the 
covenant,  the  arbitrat<Mr^s  award  was  conclusive  as  to  the 
amount  of  damages,  unless  the  award  itself  could  be  im- 
peached. So  in  the  present  case,  there  was  nothing  to 
impeach  the  allocatur.  The  amount  found  by  it  to  be  due 
must,  therefore,  be  conmdered  as  conclusive  upcm  the  plain- 
tiff as  to  what  he  was  entitled  to  recover. 

Pattsson,  J. — It  seems  to  me  that  the  defendant  has  lost 
his  advantage,  by  not  doing  anything  between  the  delivery 
of  the  signed  bill  and  the  commencement  of  the  action.  I 
have  considerable  doubt  whether  such  a  taxation  of  the  bill  as 
this  would  be  conclusive  on  either  party.  When  the  attorney 
delivered  his  bill,  then  the  client  should  have  aj^lied  to  tax 
that  biU ;  but  if  he  thinks  proper  to  let  the  month  go  by, 
and  then  plead  in  this  form  to  the  declaration,  he  has  lost  his 
<qpportunity  of  taxing  the  bill*  Then  comes  the  question, 
whether,  under  the  plea  of  nunquam  indebitatus^  he  can  give 
in  evidence  the  Master's  allocatur,  as  conclusive  on  the  plain- 
tiff ?  If  the  defendant  pleads  such  a  plea,  it  seems  to  me  that 
he  opens  the  whole  question  as  to  the  amount  of  the  {daintiff 's 
claim.  I  cannot  say  that  either  party  is  conduded  by  the 
amount  of  the  allocatur,  and,  therefore,  I  am  of  opinion 
that  the  direction  of  the  sheriff's  assessor  was  right,  and, 
consequently,  that  the  present  rule  must  be  discharged. 


Rule  dischaiged. 


(a)  1  Ad.  &  £11.  491. 
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1840. 


Regina  17.  Solly  and  Another. 

t/*  BAYLEYAewedcaxiae  against  a  rule  nui,  obtained  AnoUoeofap- 
by  fHkiie,  which  called  upon  the  present  overseerB  of  the  j^^f^roo^ ^ 
paridi  of  Market  Harbcmnigh,  to  shew  cause,  why  a  writ  of  fr^^^jg^^ 
eertiofari,  which  had  been  directed  to  the  justices  of  Lei-  a  toUcitor,  who 
eestenhive)  to  hting  up  an  order  made  by  them  in  quarter  tdf  •••oUetuir 
aeniona,  should  not  be  quashed  quia  improvidd  emanayit,  ^^j^H^IJi^ 
and  why  the  overseers  fldiould  not  pay  the  costs  of  this  |^^T^*^S1. 
application.    Sereral  objections  were  made  to  the  issuing  of  boroiigh'*is 
the  certiorari,  the  principal  of  which  was  that  it  did  not  ^Md,  pw- 
.ppe-  by  the  notice  required,  in  order  to  obt«n  the  cer-  ^^l^ 
tiofan,  what  were   the  names  of  the  parties   applying;  i«6* 
secondly,  that  the  notice  was  bad,  as  being  signed  by  the 
attorney  of  the  parties  applying,  and  not  by  the  parties 
themsehres ;  thirdly,  that  it  was  signed  by  a  gendeman, 
who  assumed  to  be  solicitor  to  all  the  parties,  whereas  he 
only  solicitor  to  the  churchwardens.     First,  as  to  the 
ion  to  the  mode  of  signing  the    notice.     By  the 
13  Greo.  2,  c.  18,  s.  5,  it  was  provided,  **  that  no  writ  of 
certiorBri  shall  be  granted,  issued  forth,  or  allowed   to 
remove  any  conviction,  judgment,  order,  or  other  proceed- 
ings, had  or  made  by  or  before  any  justice  or  justices  of 
the  peace  of  any  county,  city,  borough,  town  corporate, 
or  liberty,  or  the  respective  general  or  quarter  sessions 
thereof  unless   such  certiorari   be  moved  or  applied  for 
within  six  calendar  months  next,  after  such  conviction, 
judgment,  order,  or  other  proceedings,  shall  be  so  had  or 
made,  and  unless  it  be  duly  proved  upon  oath,  that  the  said 
party  or  parties  suing  forth  the  same,  hath  or  have  given 
ox  days'  notice  thereof  in  writing,  to  the  justice  or  justices, 
or  to  two  of  them  (if  so  many  there  be),  by  and  before 
whom  such  conviction,  judgment,  order,  or  other  proceed- 
ings shall  be  so  had  or  made,  to  the  end  that  such  justice 
or  justices,  or  the   parties  therein  concerned,  may  shew 

1  2 
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1840.       cause,  if  he  or  they  shall  so  think  iit,  agidnst  the  issuing  or 
Regina      granting  such  certiorari."    It  would  be  observed,  that  the 
^-  act  did  not  require  that  the  notice  should  be  signed  at  alL 

and  Another.    Here,  however,  it  was  signed  by  the  attorney  in  his  own 
name,  and  describing  himself  as  ^^  solicitor  for  the  present 
churchwardens    and    overseers    of   Market   Harborough." 
Then,  as  to  the  second  objection,  that  the  names  of  the 
parties  applying  for  the  certiorari  were  not  stated.     It  was 
submitted,  that  it  was  not  necessary  that  the  christian  and 
surname  of  the  parties  should  be  given.     Two  cases  would 
be  reUed  on  by  the  other  side,  as  shewing  that  the  notice 
must  be  so  signed.     The  first  of  those  cases  was  Hex  v.  The 
Justices  of  Lancashire  {a).     That  case  was  clearly  distin- 
guishable firom  the  present;  for,  the  notice'was  there  signed 
merely  ^^  Lace,  Miller,  and  Lace,  attorneys."    From  that 
signature  it  could   not  be   known  on  whose  behalf  the 
notice  was  given.     Here,  however,  the  parties  on  behalf  of 
whom  the  notice  was  given,  were  described.     The  other 
case  was  Rex  v.  The  Justices  of  Cambridgeshire  (6).    There, 
the  notice  was  signed  "  Thomas  Wilkin,  one  of  the  church- 
wardens of  the  said  parish,"  and  did  not  go  on  to  state  that 
it  was  given  on  behalf  of  the  parish  officers  generally.  That 
case  was    also  very  different  fix)m    the    present.      With 
respect  to  the  third  point,  that  the  solicitor  was  not  autho- 
rised on  behalf  of  the  overseers  and  churchwardens,  but 
merely  on  behalf  of  the  churchwardens,  the  affidavits,  in 
answer  to  the  application,  clearly  shewed  that  he  was  duly 
authorised  to  proceed  both  on  behalf  of  the  overseers  and 
the  churchwardens.     For  these  reasons,  the  present  rule 
ought  to  be  discharged. 

White,  in  support  of  the  rule,  contended,  that  by  a  rea- 
sonable construction  of  the  13  Geo.  2,  c  18,  s.  5,  it  was 
clear  that  the  legislature  intended  that  the  names  of  the 
parties  prosecuting  the  certiorari  should  be  stated  at  the 

{a)  4  B.  &  Aid.  289.  ib)  3  B.  &  Ad.  887. 
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foot  of  the  notice.     In  conformity  with  this  view  was  the         1B40. 
deciflion  in  Mex  v.  The  /uMtices  of  Lancashire.     There,  the     ^^r^^^JJT^ 
Coort  said,  **  the  notice  should  be  given  by  the  party  suing        ^' 
oat  the  writ)  and  that  circumstance  should  iq)pear  upon  the   and  Asother. 
&oe  of  the  notice  itself  for  the  object  of  it»  stated  by  the 
statute,  is  to  enable  the  justices  to  shew  cause  against  the 
granting  the  certiorari,  and  they  may  shew,  for  cause,  that 
the  party  suing  out  the  writ  was  a  stranger  to  the  county, 
and  not  interested  in  the  order.     The  justices,  therefore, 
ou^t  to  have  their  attention  called  to  the  name  of  the 
par^  by  the  notice  itself"    Again,  in  Rex  v.  The  Jwticet 
of  Cambridgeshire^  Mr.  Justice  Parke  said,  *^  The  justices 
mi^t  have  had  objections  to  Wilkin,  as  the  person  applying 
for  this  writ,  which  they  would  not  have  to  the  other 
parish  officers ;  the  notice,  therefore,  is  calculated  to  mis- 
lead them.     They  are  entitled  to  have  true  information  of 
the  parties  intending  to  sue  out  the  certiorari.     It  is  said 
that  this  is,  substantiaUy,  a  notice  on  behalf  of  the  other 
parish  officers ;  but  it  may  be  tried  by  this  criterion.     The 
par^  suing  out  a  certiorari  (and  by  whom  the  notice  ought 
to  be  given),  is  required  to  enter  into  recognizances  for 
prosecuting  it  with  effect,  and  for  paying  costs,  before  the 
writ  shall  be  granted.     Would  the  three  parish  officers  have 
been  bound  to  do  so  on  this  application  ?  if  not,  the  notice 
here  is  not  given  by  the  proper  parties."    If  the  test  sug* 
gested  by  Mr.  Justice  Parke  was  appUed  to  the  present 
case,   it  must  appear  that  the    notice  was   insufficiently 
signed.     In  Keate  v.  Goldstein  (a),  it  was  held,  that  where 
one  of  several  defendants,  in  a  proceedii^  by  foreign  at- 
tachment in  the  Mayor's  Court  in  London,  removes  it  by 
certiorari,  he  must  put  in  bail  in  the  King's  Bench  for  all 
the  defendants,  otherwise  a  procedendo  will  be  granted, 
lliere,  Mr.  Justice  Bayley  said,  ^^  Suppose  the  case  of  two 
persons  being  served  with  process  out  of  an  inferior  Court ; 
one  of  them  sues  out  a  writ  of  certiorari,  and  appears  in  the 

(a)  7  B.  &  C.  525. 


U8 


1840. 


Rbgina 

V. 

Solly 
mid  Another. 
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Court  above  tor  himself  alone.  The  case  is  certainly  not 
well  removed,  and  that  is,  in  fact,  the  very  case  before  us. 
There  is  no  hardship  in  this.  The  cause  was  commenced 
in  the  Court  below,  and  the  attempt  to  remove  it  fiuls, 
because  both  the  defendants  are  not  before  this  Court." 
With  respect  to  the  objection,  that  the  soUcitorwas  not 
duly  authorised  to  appear  aa  behalf  of  both  churchwardens 
and  overseerEf,  it  would  appear,  from  the  a£Sdavits,  that  no 
sufficient  authority  was  given  by  them  to  him. 


Cur.  adv.  vult. 

Patteson,  J. — ^The  case  of  Regina  v.  The  Justices  of 
Lancashire  (a),  is  an  authority  to  shew  that  the  signature 
by  the  solicitor  is  sufficient  Then  I  think,  first,  that  the 
description  of  the  parties,  as  overseers,  without  mentioning 
their  names,  they  filling  an  official  situation,  is  sufficient. 
The  only  question  then,  is,  whether  the  parties  gave  him 
authority  to  appear?  And  I  think  that  on  these  affidavits 
there  can  be  no  doubt  that  an  authority  was  given.  Tlie 
present  rule  must,  therefore,  be  discharged  with  costs. 

Rule  discharged,  with  costs, 
(a)  3  P.  &  D.  86. 


Channing  V,  Cross. 
Tf^ALLINGER  moved  for  leave  to  i 


issue  a  writ  of  dis- 


In  applj^ng 
for  a  wnt  of 

SfiS^eSSii!  tringas.     The  affidavit  on  which  he  appUed,  stated  the  usual 

Wy  necesstry  number  of  calls  to  have  been  made  pursuant  to  appoint^ 

that  It  should  ,  \  *  * 

be  sworn  to  be  ments,  as  well  as  a  variety  of  other  circumstances,  which 

the  defendant  clearly  shewed  that  the  defendant  was  keeping  out  of  the 

of  th^^way  to*  ^^^  ^  ^^^^  h^ii^g  served  with  the  writ  of  summons.     No 

avoid  beinff 

lenred,  if  the  facts  disclosed  in  the  affidavit,  shew  that  the  defendant  is  so  doing. 
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alaieiiieiit,  however,  was  contained  in  the  affidavit,  that  the        1840. 
deponent  believed  the  defendant  to  be  keeping  out  of  the 
way  to  avoid  being  served*     The  question  was,  whether 
such  a  dause  oi^t  necessarily  to  be  introduced  into  Che 
affidavit? 

CoLBBiDGE,  J. — ^That  is  not  indispensably  necessary.  It 
is  sufficient  if  it  appears  fiom  the  fiicts  stated  in  the  affidavit 
that  the  defendant  is  keeping  out  of  the  way  to  avoid  being 
served? 

Rule  granted 


Hambr  v.  Andebton. 

JiiUTT  shewed  cause  against  a  rule  nisi,  obtained  by  a  rule  to  Mt 
Hrn^egf  for  setting  aside  a  demurrer,  on  the  ground  that  J^"^  jl^"* 
it  was  frivolous.    It  was  a  demurrer  to  a  replication  to  one  pUc^>«i  •■ 

ftirolouiy  molt 

of  several  pleas.     The  ground  of  the  demurrer  was,  that  be  drawn  up 
the  replication,  which  was  de  injuria,  was  a  bad  replication.  pS^eTMwSl « 
The  rule  was  drawn  up  on  reading  an  affidavit,  and  a  paper  ^^^jfr^^ 
writing  annexed.    The  paper  writing  contained  a  copy  of  ^ 
the  replications,  the  rejoinders,  and  the  demurrer,  but  not 
of  the  declaration  and  of  the  pleas.     As  a  preliminary  ob- 
jection it  was  urged  that  the  rule  ou^t  to  be  drawn  up  on 
reading  the  whdie  of  the  pleadings.    If  the  whole  of  the 
pleadings  in  the  cause  were  not  before  the  Court,  it  was 
impossible  to  judge  whether  the  replication  was  good  or 
bad,  and,  consequently,  whether  the  demurrer  was  frivolous 
or  not    In  the  case  of  The  South  Eastern  RaUway  v. 
Sprott  (a),  the  Court  held,  that  a  rule  to  strike  out  pleas 
must  be  drawn  up  on  reiading  the  declaration,  and,  there- 
fore, discharged  a  rule  which  was  not  so  drawn  up. 

{a)  Ante,  vol.  8»  p.  493. 


Anderton. 
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Humfrey^  in  support  of  the  rule,  contended,  that  enough 
of  the  pleadmgs  was  stated  in  the  paper,  on  which  the  rule 
»•  was  drawn  up  to  enable  the  Court  to  judge  whether  the 

demurrer  was  frivolous  or  not  This  was  all  that  was 
necessary,  and  the  whole  effect  of  the  case  cited  was,  that 
the  Court  would  require  the  grounds  of.  objection  to  be 
brought  fully  before  the  Court 

Pattbson,  J. — The  ground  of  demurrer  is,  that  de  in- 
juria is  not  a  good  replication.  How  can  I  say  that  the 
demurrer  is  frivolous,  unless  I  know  what  the  plea  contains  ? 
I  do  not  see  how  I  can  unless  the  pleas  are  set  out  It  is 
unfortunate,    but   the   rule   must    be   discharged  without 

costs. 

Rule  accordingly. 


Ex  parte  Inhabitants  of  Jarvin. 

The  Court  will  JtjLJYES  moved  for  a  rule  to  shew  cause,  why  a  writ  of 
not  issue  a  . 

mandamus  to  a  mandamus  should  not  issue  to  the  recorder  of  Liverpool, 

ter  SenioM!*'^'  commanding  him  to  grant  a  case,  on  a  certain  appeal  against 

A°rrSL  «°  ««ier  of  ""o^'J-     It  appeared,  by  the  affidavits,  that  a 

acase,  although  removal  had  taken  place,  on  an  alleged  settlement,  by  hiring 

under  special  t  •  *      •     .     i  •  i  ^  i 

circumstances  and  service.  Agamst  this  order,  an  appeal  was  entered. 
suSi*a  mmda-  ^^  ^^^  hearing,  only  one  witness  was  called  on  the  part  of 
mus,  com-         the  respondents.     From  his  evidence  it  appeared,  that  the 

mandmg  the  ,  *•  *• 

sessions  to  pauper  had  gone  to  his  place  on  the  day  before  new  year's 
day,  and  left  it  the  day  after  Christmas  day,  which  was  in 
pursuance  of  the  express  contract  of  hiring.  This  was  the 
whole  of  the  respondent's  case.  On  the  part  of  the  appel- 
lants, it  was  submitted,  that  there  was  no  evidence  of  a 
hiring  and  service  for  a  year.  It  was  also  contended,  that 
the  respondents  were  bound  to  make  out  their  case.  Not 
having  done  so,  the  order  must  be  quash'cd.     The  sessions. 


statt^  case. 
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however,  confirmed  the  order.  A  case  was  then  applied  1840. 
for,  on  behalf  of  the  appellants.  This  was  refused.  The  eTm^^ 
general  propoeition,  that  the  g:ranting  a  case  was  a  matter  Inhabiuoti  of 
for  the  discretion  of  the  Court  of  Quarter  Sessions,  was  not 
disputed,  but  the  case  oi  Rex  v.  7%^  Jiutices  of  Pembroke^ 
Mkire{a)y  was  an  authority  to  shew  that,  under  certain 
special  circumstances,  such  an  application  would  be  granted. 
Tlie  maigmal  note  of  that  case  was,  that  "when  the  ses- 
sions, on  determining  an  appeal,  have  granted  a  case,  but 
none  has  been  stated,  the  Court  will,  under  some  circum- 
stances, direct  a  mandamus  to  the  justices  who  heard  the 
appeal,  to  state  a  case."  The  &cts  of  the  case  were,  that 
after  hearing  the  appeal,  the  Court,  in  that  case,  confirmed 
the  order ;  but  being  requested  to  grant  a  case,  did  so  in 
general  terms,  and  without  reference  to  any  specific  point 
The  attorneys  could  not  agree  in  drawing  up  the  case ;  and, 
upon  their  waiting  on  the  chairman,  in  order  that  he 
might  settle  the  statements  which  they  had  prepared,  he 
said  he  could  not  sign  any  case  by  which  it  should  not  ap- 
pear that  the  Court  had  decided  in  favour  of  the  respondents, 
on  the  ^ts,  independent  of  the  law.  The  appellant's  at- 
torney declined  taking  a  case  so  stated.  Lord  Tenterden 
there  said,  "  the  justices  have  confirmed  the  order,  subject 
to  a  case.  That  is  no  confirmation,  however,  unless  a  case 
b^  stated.  All  that  we  can  do,  imder  the  circumstances,  is 
to  require  them  to  enter  continuances  and  hear  the  appeal 
I  do  not  see  how  we  can  order  them  to  state  a  case."  Sub- 
sequently, the  case  of  Rex  v.  7%0  Earl  of  Effingham  and 
Others,  determined  in  H.  T.  1782,  which  was  a  manuscript 
case,  communicated  by  the  late  Mr.  Dealtryy  and  in  which 
the  Court  granted  a  mandamus  to  the  justices  present  at 
the  Bedford  Sessions,  in  the  West  Riding  of  Yorkshire,  to 
state  a  case.  Lord  Tenterden  there  said,  "  I  admit  there 
may  be  instances  in  which  a  mandamus  may  issue ;  but  not 
that  it  ought  to  go  on  the  present  appUcation.     Here,  the 

(a)  2  B.  &  Adol.  391. 


122  CA8E8  ON   POINTS  OF   PRACTICE,   Q.   B. 

1840.  caies  if  stated,  could  come  to  nothing.  Tbe  fiu^ts  are  for 
Vj^]P^^^  the  judgment  of  the  sessions ;  and,  under  the  circumstances 
In^btunu  of  disclosed,  it  would  evidently  be  useless  to  call  upon  them 
for  a  case."  Although  in  that  case,  therefore,  the  applica- 
tion had  been  refused,  Lord  Tenierden  admitted,  that  under 
special  circumstances,  it  might  be  granted.  In  the  case  of 
Bex  ▼•  Effingham^  which  was  reported  in  a  note  to  the  case 
of  Rex  Y.  The  Justices  of  Pembrokeshire^  it  appeared  that 
the  Court  of  Quarter  Sessions  had  agreed  to  state  a  case, 
but  by  the  interference  of  one  of  the  magistrates  on  the 
bench,  it  was  not  stated*  The  Court  of  King's  Bench 
afterwards  ordered  a  mandamus  to  go  for  the  purpose  of 
compelling  the  Court  of  Quarter  Sessions  to  state  a  case. 
These  were  the  only  instances,  in  which,  under  such  cir- 
cumstances, a  writ  of  mandamus  had  been  granted. 

Patteson,  J. — ^It  seems  to  me  that  the  first  case  cited. 
The  King  ▼•  7%«  Justices  of  Pembrokeshire,  is  no  authcnity 
for  granting  the  rule.  The  case  of  The  King  v.  Effingham, 
is  only  an  authority  to  shew  that  the  Court  will,  under 
special  circumstances,  grant  a  mandamus  for  the  purpose  of 
compelling  the  sessions  to  state  a  case,  but  not  to  grant  it, 
that  being  a  matter  which  is  purely  for  their  discretion.  I 
cannot  allow  the  rule  prayed  for  to  go. 

Rule  refused. 


Williams  v.  Andrews. 

An  •pplicatiim  J^ONTAOUE  SMITH  moved,  on  the  7th  November, 

in  acMse  tried  for  a  new  trial,  in  a  cause  which  had  been  tried  in  vacatioii, 

2^ k[vlL  before  the  recorder  of  Bamstiq[)le.     The  question  was, 

^ot^mun  be  whether  the  application  was  in  due  time  ?    It  appeared  that 

the  int  four  the  countTV  attorney  was  unable  to  procure  the  recorder's 

foUowing  term, 

and  if  tte  notes  of  the  trial  cannot  be  procured,  an  application  most  be  made  within  the  four 

days,  for  further  time  to  make  the  application. 
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notes,  until  it  was  so  late  that  they  did  not  arrive  in  town        1840. 
before  the  day  previous,  the  6th  November.    Tlie  reason     wiluami 
of  the  notes  not  having  been  procured  was,  that  the  att<Nmey     ^J^* 
in  the  country  was  unable  to  discover  the  residence  of  the 
kamed  recorder,  he  having  no  fixed  place  of  abode.    Under 
these  circumstances,  it  was  submitted,  that  the  application 
was  8u£Bciently  early,  as  it  was  made  as  soon  as  the  notes 
could  be  procured. 

Pattbbon,  J. — The  application  ought  to  have  been  made 
within  the  first  four  days  of  the  Term.  If  the  notes  could 
not  be  procured  in  sufficient  time,  an  application  might 
have  been  made  for  fiirther  time,  as  in  the  case  of  I%omai 
V.  Edwardt  (a).  I  cannot  relax  the  rule,  where  parties  do 
not  choose  to  come  forward  in  proper  time. 

Rule  refiised  (6). 


(o)  AfUe^  vol.  2,  p.  664. 

(6)  See  Wheder  v.  WkUmort,  ante,  vol.  4,  p.  235. 


WmSHAW  17.  Bbown. 

JfrnARTIN  moved  to  enter  an  appearance  for  the  de-  Where  a  de- 
fendant, pursuant  to  the  statute,  after  a  writ  of  distringas  f^steningX 
had  issued.    The  affidavit  on  which  the  application  was  W»*ww»Pf«- 

^*  venti  the  she- 

founded,  stated  that  the  writ  having  been  placed  in  the  riff  from  exe- 

hands  of  the  sheriff's  officer,  he  proceeded  to  the  residence  of  distringis, 

of  the  defendant,  for  the  purpose  of  executing  it     On  |^^^^ 

makinir  inquiries  there,  he  ascertuned  that  the  defendant  plaintiff  to 

^   ^   *   ^  enter  an  ap- 

was  within  his  house,  but  that  the  house  was  locked  up  and  pearance  for 

,  •  •  1    •  nim,  althoQflrh 

secured  m  such  a  manner  as  to  prevent  an  entrance  bemg  the  defendant 

effected,  so  as  to  execute  the  writ     The  only  time  at  which  ^^Tao**^  ^ 

the  defendant  came  forth  finom  his  house,  was  on  a  Sunday ;  l^^'vse. 
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on  every  other  day  of  the  week,  no  opportunity  was  af- 
forded of  executing  the  writ  The  sheriff,  of  course,  did 
not  attempt  to  force  an  entrance  at  the  outer  door,  as  that 
would  subject  him  to  an  action.  All  that  the  sheriff  could 
do,  therefore,  had  been  done,  in  order  to  execute  the  writ 

Patteson,  J. — 1  think  the  affidavit  discloses  enough  to 
authorize  the  plaintiff  to  enter  an  appearance  for  the  de- 
fendant 

Rule  granted. 


MiLSTEAD  r.  Craufield. 
Where;* cause  MoNTAOU  SMITH  moved  to  make  a  judge's  order, 

intheExche-  ,  . 

quer  has  been  referring  a  cause,  a  rule  of  Court     The  action  was  originally 

judge'ft  orler,  brought  in  the  Court  of  Exchequer,  and  the  parties  had 

rfAe  otIm^  agreed  by  the  order,  tliat  it  should  be  made  a  rule  of  this 

that  it  shall  be  Court     A  motion  for  this  purpose  had  already  been  made 

made  a  rule  of    ,  ^^  _ _ 

the  Q.  B.,  in  the  Court  of  Exchequer,  and  a  rule  nii^  for  the  purpose 
jection'to^its  ^^  making  it  a  rule  of  that  Court,  had  already  been  granted, 
being  so  made,  but  ^Qt  drawn  up,  as  the  parties  were  desirous  of  saving  the 

expense  of  a  rule  absolute.  It  was  submitted,  that  as  the 
parties  consented  to  make  the  order  a  rule  of  this  Court, 
there  could  be  no  objection  to  the  present  application. 
The  rule  would  be  absolute  in  the  first  instance. 

Patteson,  J. — (After  consulting  Master  Bunce). — ^I  un- 
derstand this  has  been  done  before.  If  so,  there  is  no  reason 
for  its  not  being  done  again. 

Rule  granted. 


MICHA£UfA8   T£IIM,   4    ViCT.  125 

1840. 

The  Queen  v.  The  Justices  of  Sussex. 

M.  HIS  was  a  rule  for  a  mandamus,  calling  upon  the  justices  qq  i^  appeal 
of  Sussex,  to  shew  cause,  why  they  should  not  enter  con-  J^*^^ 
tinuances,  and    hear  an   appeal  between  the  parishes  of  monlt  H  k  the 

doty  of  the  ap- 

Dallington  and  Burwash,  in  that  county.     It  appeared,  from  perients  to  pro- 

the  affidavits  on  both  sides,  that  an  order  of  two  justices  .^^  order)' 

had  been  made,  for  the  removal  of  a  pauper  from  the  parish  Jf?^^  ^ 

of  Burwash  to  the  parish  of  Dallington ;  that  the  parish  the  retpond- 

officers  of  Burwash  sent  by  post  a  copy  of  the  order,  and  a  pellants  ousof^ 

copy  of  the  examination  on  which  the  order  was  made,  and  ^Sw^wES 

also  an  original  notice  of  chargeability  to  the  parish  officers  l>"heeiiierTed 

.1  „  V?  •/  i  iipofi  theniy 

of  Dallington.  The  latter  parish  appealed  against  the  order,  unlets  they 
and  when  the  appeal  was  called  on  at  the  Quarter  Sessions,  notic/to^e 
the  i^pellants  commenced,  by  proving  the  service  of  a  notice  IJJS^J^  ^ 
oli  appeal,  which  stated  the  groimd  of  appeal  to  be,  that  the  onc^. 
pauper  had  gained  a  settlement  in  the  parish  of  Battle. 
The  respondents  objected  to  the  reception  of  the  notice,  on 
several  grounds,  one  of  which  was,  that  it  was  not  stated 
that  the  settlement  on  which  the  appellants  rcUed  had  been 
obtained  subsequently  to  that  which  had  l)een  acquired  in 
the  appellant's  parish ;  and,  that  the  date  of  the  order 
was  not  stated  in  the  notice,  and  they  required  the  appel- 
lants to  prove  the  order  of  removal  against  which  they 
appealed.  The  original  order  was  not  in  (/ourt,  and  no 
notice  to  produce  it  had  been  given  to  the  respondents. 
Tlie  appellants  then  proposed  to  put  in  the  copy  which  had 
been  served  upon  them,  and  which  had  been  filed  by  the 
clerk  of  the  peace.  This  was  objected  to,  as  not  being  the 
best  evidence ;  and  the  justices  being  of  opinion  that  it  was 
the  duty  of  the  appellants  to  produce  the  original  order,  or 
to  shew  that  they  had  done  what  was  necessary,  to  make 
secondary  evidence  of  it  admissible,  dismissed  the  appeal 

S.  Hughes,  shewed  cause,  and  contended,  that  the  de- 


The  Queen 
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1 840.        cision  of  the  sessions  was  correct     Tlie  rule  upon  the  subject 
was  that  laid  down  in  Dickinson's  Justice  of  the  Peace  :  "  The 
o.  first  step  on  the}  hearing  of  appeals  against  orders  of  removal, 

SiTssExT^  is  proof  of  the  notice  of  appeal  by  the  appellants ;  unless  it 
is  admitted  The  appellants  should  then  produce  the 
original  order,  unless  it  is  already  filed;  or  if  a  copy  only 
has  been  served  on  them,  they  should,  having  given  notice 
to  the  respondents  to  produce  the  original,  produce  and 
prove  their  copy.  The  order  or  the  copy  is  then  read ;  and 
any  preliminary  objections  may  be  taken  to  its  form."  (a) 
The  law  is  lidd  down  in  almost  precisely  similar  terms  in 
Nolan^s  Poor  Laws  (6).  In  the  latter  book,  a  case  is  referred 
of  Rex  V.  Kirkby  Stephen  {c),  which,  though  not  an  express 
decision  upon  the  point,  shews  that  at  that  time  (1770),  it 
was  the  practice  for  the  appellants  to  give  notice  to  the 
respondents  to  produce  the  original  order.  The  law,  as 
thus  Ifud  down,  was,  it  was  contended,  correct  in  principle. 
Tlie  rule,  that  the  best  evidence  must  in  aU  cases  be  given, 
scarcely  admitted  of  an  exception ;  and  if  the  party  whose 
duty  it  is  to  produce  a  certain  document,  in  order  to  make 
out  his  case,  has  it  not  in  his  possession,  he  must  subpoena 
the  party  who  has  it,  with  a  subpoena  duces  tecum ;  or  if 
the  opposite  party  in  the  cause  has  it,  proof  of  such  posses- 
sion must  be  given,  and  also  that  notice  has  been  given  to 
him  to  produce  it  Upon  an  appeal,  it  is  the  duty  of  the 
appellant  to  shew  the  existence  of  an  order,  for,  until  that  is 
done,  the  sessions  having  no  original  jurisdiction,  but  only 
a  power  to  try  appeals  against  orders,  cannot  properly  pro^ 
ceed  to  hear  the  appeal  In  the  present  case,  the  appellants 
having  proved  a  notice  of  appeal  against  a  supposed  order, 
were  called  upon  by  the  respondents  to  produce  the  order, 
and  not  being  able  to  do  so,  or  to  prove  a  notice  to  the  re- 
spondents to  produce  it,  the  justices  were  right  to  refiise 


(a)    Dickinson's    Justice,    by  (b)  4th  edit.  vol.  2,  p.  539. 

Seij.  Talfourd,  4th  edit.  p.  757.  (c)  Burr.  S.  C.  664. 
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to  admit  the  copy^  which  was  only  secondary  evidence.     He        1 B40. 
also  cited  Dae  dem.  PhilUpM  v.  Morris  (a),  where  it  was     xhe  Qubbn 
held,  that  where  a  document  is  in  the  hands  of  the  opposite  ^    ,"• . 

,    ,  *^  Tlie  Jttftioet  of 

party,  it  is  not  enough,  in  order  to  enable  the  other  party  Susbbx. 
to  g^ve  seecmdary  evidence  of  its  contents,  to  shew  that  it 
has  been  lost  or  destroyed,  but  notice  to  the  opposite  party 
to  prodiioe  it  must  also  be  proved ;  anda  latecase  ofiSAaf^ytf 
▼•  Ltmb  and  Anatker  (6),  where  it  was  held,  that  an  express 
admisHJon  by  one  party,  that  a  particular  paper  is  a  copy  of 
the  originali  does  not  dispense  with  the  necessity  of  pro- 
dodng  or  accounting  for  the  original 

Tyndale^  in  support  of  the  rule,  relied  upon  the  79th 
section  of  the  new  Poor  Law  Act  (c),  which  directs,  *^  that 
no  poor  person  shall  be  removed  under  any  order,  until 
twenty-one  days  after  notice  of  his  being  chargeable,  ac- 
compaaied  by  a  copy  or  counterpart  of  the  order,  shall  have 
been  sent  by  the  post  or  otherwise,  by  the  overseers  who 
obtained  the  order."  This,  it  was  contended,  had  the  effect 
of  making  the  copy  good  evidence  against  the  party  who 
sent  it.  Upon  principle  also,  he  contended,  that  a  notice 
to  jnoduce  was  not  necessary.  There  are  three  cases  where 
audi  a  notice  is  not  necessary :  first,  to  produce  a  notice ; 
secondly,  where  there  is  a  contemporaneous  writing;  thirdly, 
iriiere^  bom  the  nature  of  the  proceeding,  it  must  be  evident 
to  the  other  party  that  the  document  will  be  required ;  as 
in  How  Y,I£aU(d)f  where,  in  an  action  of  trover  for  a  bond, 
the  plaintiff  was  allowed  to  give  parol  evidence  of  the  con- 
toits  of  the  bond,  though  no  notice  to  produce  it  had  been 
given  to  the  defendant ;  and  the  same  rule  prevails  in  the 
case  of  an  indictment  for  stealing  a  bill  of  exchange  or  other 
document    Rex  v.  Atckles  (« ).     Here,  from  the  nature  of 

(a)  3  Ad.  &  EIL  46.  50;  where  the  contrary  had  been 

(6)  3  P.  &  D.  454.  held  by    Lord  Kenyan    at  Nisi 

(c)  4  &  5  Wm.  4,  c.  76.  Prius,  and  confirmed  in  banc. 

(d)  14  East/  274,  overruling  (e)  1  Leach,  330. 
the  case  of  JoiUf  t.  Taylor,  1  Esp. 
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1840.        the  proceeding,  the  defendant  ought  to  have  been  prepared 
^i^T^;;^^    to  produce  the  original. 
,^  ,^',      ^  Cur^  adv.  vuU. 

The  Justices  of 


SUSBBX. 


Pattbson,  J.  afterwards  (Nov.  23),  gave  judgment  It 
is  laid  down  in  BurrCs  Justice^  dtle  ^^  Sessioru  of  the  Peace/* 
that  in  appeals  against  orders  of  removal,  the  appellants 
must  produce  the  original  order  of  removal ;  or  ^' if  only  a 
copy  of  the  order  is  served,  the  appellants  should  ^ve 
notice  to  the  removing  parish  to  produce  the  original  at  the 
hearing."  No  authority  is  there  cited  for  this  position. 
The  Court  of  Quarter  Sessions,  in  the  present  case,  acted 
upon  such  practice ;  and  the  questions  are,  whether  they 
were  right  in  so  doing ;  and  if  not,  whether  this  Court  can 
interfere  by  mandamus?  If  the  production  of  the  order  of 
removal,  or  a  copy  thereof  after  notice,  be  considered  as 
evidence  given  by  the  appellants  in  the  course  of  the  hear- 
ing of  the  appeal,  this  Court  cannot  interfere,  as  was  held 
in  Rex  v.  The  Justices  of  Frieston  (a),  and  other  cases,  and 
it  is  unnecessary  to  consider  the  effect  of  the  cases  cited  by 
the  learned  counsel  for  the  appellants,  as  to  actions  on  at- 
torney's bills,  and  actions  of  trover  and  indictments  for 
forgery.  But,  if  the  production  of  the  order,  or  a  copy  afi«r 
notice,  be  a  preliminary  matter  of  practice,  like  a  notice  of 
appeal,  and  similar  matters,  then  this  Court  will  interfere  if 
they  think  the  sessions  wrong,  as  was  held  in  Rex  v.  The 
Justices  of  the  West  Riding  of  Yorkshire  (6).  I  think  that 
this  is  a  case  of  the  latter  description,  and  that  this  Court 
has  power  to  inquire  into  the  matter.  I  find  nothing  to 
contradict  the  passage  in  BurrCs  Justice  as  to  the  practice 
on  the  old  poor  law,  nor  can  I  see  anything  unreasonable 
in  it,  and  therefore  I  think  that  the  case  is  reduced  to  the 
simple  question,  whether  the  statute  4  &  5  Wm.  4,  c  76, 
ss.  79  and  81,  has  altered  the  law  so  materially  as  to  render 
the  practice  no  longer  appUcable  or  legal  ?    The  79th  sec- 

(a)  5  B.  &  Ad.  597.  (6)  5  B.  &  Ad.  667. 
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tion  of  the  act  directs,  that  the  removhig  parish  shall  give        1840. 
notice  of  chargeability,  accompanied  with  a  copy  or  coun-     xheQuKBN 
terpart  of  the  order  of  removal.     This  is  all,  imd  I  do  not  _      »• 

\  TheJujticetof 

see  that  it  miposes  any  new  duty  on  either  party,  as  regards       Sussex. 

proceedings  at  the  sessions,  or  gives  any  efiFect  to  the  orders 

of  removal,  or  a  copy  different  from  what  they  had  before 

the  statute  was  passed.    Under  these  circumstances,  I  do  not 

think  that  the  sessions  have  come  to  a  wrong  conclusion, 

and  aim  of  opinion  that  I  cannot  interfere  with  it,  and  that 

this  rule  must  be  discharged. 

Rule  discharged. 


Regina  r.  Grboory. 

JjIILLER  moved  for  a  certiorari,  and  for  a  rule  to  shew  The  Court  will 
cause,  why  the  defendant,  who  was  committed  on  a  charge  SsTfor  bailing 
of  felony,  should  not  be  bailed  by  the  magistrates  in  the  |j*^ ^^Li 
country.     In  support  of  the  application  no  affidavit  of  the  with  a  felony 
defendant's  poverty  was  produced.     The  usual  practice  was  production  of 
formerly  to  produce  such  an  affidavit,  where  a  party  was  so  ^  ™erty. 
poor  as  to  be  imable  to  bear  the  expense  of  being  brought 
by  habeas  corpus  before  the  Court     In  several  instances 
latterly  the  Court  had  dispensed  with  the  production  of 
such  an  affidavit.     If,   on   consideration  of  the  affidavits 
already  produced,  the  Court  should  be  of  opinion  that  the 
rule  ought  to  be  granted  in  other  respects,  the  absence  of 
the  affidavit  in  question  would  form  no  ground  of  objec- 
tion. 

Patteson,  J.  (having  consulted  with  the  officers  of  the 
Crown  Office.)— I  think  that  the  rule  may  be  granted  with- 
out the  production  of  such  an  affidavit 

Rule  granted  (a). 

(a)  See  Rex  v.  Booker^  tmte,  vol.  2,  p.  446. 
VOL.   IX.  K  D.   P.   C. 
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1840. 


Morris  r.  Bedward. 
An  affidavit  of   JO  ERE  moved  to  make  a  judge's  order  a  rule  of  Court, 

service,  pur-  •*    ^ 

tuant  to  Reg.  and,  pursuant  to  Reg.  Gen.,  T.  T.,  3  Vict,  to  make  the 
3yict.,ii8uffi.  costs  of  the  rule  of  making  the  order  a  rule  of  Court 
^i!^.w*^®       a  part  of  the  rule  of  Court  for  so  making  it     The  woixis 

service  IS  sworn        *  o 

to  have  been      of  the  rule  Were, — "  It  is  ordered  by  the  judges,  that 

effected  **on  ,  .  ./  ./      o 

tbe  attorney  or  when  a  judge's  order  is  made  a  rule  of  Court,  it  shall  be  a 
^untiff^n  This  P^^  of  the  rule  of  Court  that  the  costs  of  making  the 
order  a  rule  of  Court  shall  be  paid  by  the  party  against 
whom  the  order  is  made,  provided  an  affidavit  be  made  and 
filed,  that  the  order  has  been  served  on  the  party,  or  his 
attorney,  and  disobeyed"  (a).  The  affidavit  on  which  the 
application  was  made,  stated  the  service  of  the  order  to  have 
been  ^^  on  Mr.  Deane,  the  attorney  or  agent  for  the  plain- 
tiff in  this  cause."  The  judge's  order  was  in  the  usual 
form,  ^^  on  hearing  the  attorneys  or  agents."  The  question 
was,  whether  the  service  so  disclosed  by  the  affidavit  was 
sufficient? 


cause. 


Patteson,  J. — I  understand  the  point  has  been  before 
the  officers  of  the  other  Courts,  and  they  think  that  the 
service  ought  to  be  on  the  attorney,  and  not  on  the  agent 
I  do  not  see  why  that  should  be  necessary.  I  will,  however, 
consider  the  point 

Cur.  adv.  vult. 

Patteson,  J. — I  have  considered  the  point,  and  I  think 
the  affidavit  of  service  is  sufficient 

Rule  accordingly. 

(a)  There  is  a  similar  rule  in      Exchequer.      See  The  Queen  v. 
the  Court  of  Common  Pleas  and      GotiifOfi.  ante,  vol.  8,  p.  79^> 
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1840. 

Doe  dem.  Newman  v.  Roe. 

JiALL  moved  for  judgment  against  the  casual  ejector.  A  decUntion 
The  peculiarity  in  the  case  was,  that  the  declaration  was  {^*^  en^ed 
entitled  of  Trinity  Term,  4th  Vict,  and  there  was  no  date  StJ^  '^|^^ 
to  the  notice  at  the  foot  of  the  declaration.     He  .cited  term  not  having 

arrived,  and  no 

Dae  d.  Crooks  v.  Roe  (a).     There,  the  declaration  in  eject-  date  b«ng 
ment  was  entided  of  Trinity  Term,  1st  Vict,  and  that  term  ^^^^^5^  ^^ 
had  not  arrived,  and  the  Court  granted  a  rule  for  judgment  ^^  ^^^^ 
against  the  casual  ejector,  the  notice  at  the  foot  of  the  de-  Conn  refoied 

....  ci      •        1  m  •    •        to  grant  a  rule 

claration  bemg  correct     So  m  the  present  case,  Tnmty  forjodgment 
Tenn,  4th  Vict  had  not  airived.  S*^. 

Patteson,  J. — I  think  that  is  not  enough.  The  present 
case  is  distinguishable  fix)m  the  one  cited,  for  there,  the  notice 
at  the  foot  of  the  declaration  was  sufficient  to  inform  the 
tenant  when  he  was  to  appear. 

Rule  refused* 

(a)  Ante,  vol.  6,  p.  184. 


Walkeb  v.  Lumb. 

Addison  shewed  cause  against  a  rule  nisi,  obtained  by  >vhcre  a  de- 
Hoggins,  to  set  aside  the  order  made  in  this  case  by  Mr.  f^^Si  ^^ 
Justice  Erskiney  for  arresting  the  defendant    A  preliminary  rested  by  a 
objection  might  be  taken,  that  the  rule  was  moved  for  too  pursuant  to  i' 
late.     The  arrest  took  place  on  the  21st  of  October,  and  the  f  ^q  ,**^*  ^^ 
time  for  putting  in  bail  expired  on  the  29th.     The  defend-  ^  ^^^  ^^ 

*  o  x-  ^  discharge  pnr- 

ant,  therefore,  should  have  applied  to  a  judge  at  Chambers,  tnant  to  section 
in  order  to  obtain  the  relief  to  which  he  claimed  to  be  enti-  g^und  of  a 
tied  under  1  &  2  Vict  c  110,  s.  6.    In  the  case  of  Sugars  ^^^fh^ 

arrest,  be  it  not 

bound  to  apply  before  the  expiration  of  the  time  for  pattinff  in  bait 

It  seems,  that  if  the  defendant  gives  a  satis&ctoij  explanation  of  the  facts  which  have  led  to  his 

arrest,  the  pUintiff  ought,  in  answer  to  his  i^lication  for  discharge,  to  disprove  that  explanation. 

K   2 
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V.  Coucanen  (a),  the  Court  intimated  that  such  an  applica- 
tion as  the  present  ought  to  be  made  within  the  time  for 
putting  in  bail.  There,  the  application  was  to  set  aside  the 
bail-bond,  on  the  ground  of  an  irregularity  in  the  copy  of 
the  capias  served.  The  appUcation  in  the  present  case, 
however,  was  not  made  until  the  2nd  of  November. 

Patteson,  J. — I  think  there  might  be  a  distinction  in 
this  case,  and  one  where  the  application  is  made  on  the 
ground  of  irregularity.  This  application  is  made  on  the 
merits.     I  think  the  application  is  not  too  late. 

Addison  then  proceeded  to  the  facts  of  the  case.  The 
order  for  the  arrest  was  obtained  from  Mr.  Justice  Erskine, 
on  the  affidavit  of  the  plaintiff,  who  swore  to  the  debt,  and 
of  a  person  named  James  Gawk  Roger,  who  stated  that  the 
defendant  was  about  to  leave  the  kingdom..  The  ground  of 
making  this  statement  by  Grawk  Rc^r  was,  that  the  de- 
fendant had  informed  the  deponent  that  he  was  about  to 
leave  the  kingdom  as  soon  as  he  could  turn  his  machinery 
into  money.  It  was  sworn  also,  that  the  defendant's  ma- 
chinery had  been  subsequently  sold  by  auction.  In  sup- 
port of  the  rule,  it  was  denied  by  the  defendant  that  he 
had  made  the  statement  as  to  his  intention  to  abscond,  to 
the  witness  Gawk  Roger.  That  being  merely  oath  against 
oath,  was  no  ground  for  discharging  the  defendant,  as  there 
could  be  no  ground  for  beUeving  him  rather  than  the 
witness.  Then  he  swore  that  he  had  no  intention  to  leave 
the  country.  If  that  was  held  sufficient,  such  an  affidavit 
could  always  be  made,  and  thus  render  nugatory  the  power 
contained  in  the  statute.  If  he  had  sworn  that  he  did  not 
owe  the  debt,  that  would  not  be  sufficient  If  not,  how 
could  a  contradiction  by  the  defendant,  as  to  his  intention 
to  leave  the  country  ?  The  plaintiff's  witness,  of  course, 
did  not  again  state  what  the  defendant  had  said  to  him,  as 

(fl)  6  M.  &  W.  30. 


Lujci. 
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that  was  merely  a  reiteradon  of  an  affidavit  already  on  the  1840. 
files  of  the  Court  It  was  then  sworn  by  the  defendant,  Walkie 
that  although  he  had  sold  his  machinery,  he  had  applied 
the  proceeds  to  the  payment  of  his  creditors.  This  state- 
ment, however,  did  not  at  all  contradict  what  had  been 
sworn  on  the  part  of  the  plaintiff.  No  necessity,  therefore, 
existed  for  the  plaintiff  making  any  answer  to  that  state- 
ment 

Patteson,  J. — With  respect  to  the  time  within  which 
such  an  application  as  the  present  should  be  made,  it  is  ob- 
served by  Mr.  Luslh  in  his  Practice^  page  606,  that  ^^  when 
the  complaint  is  foimded  on  an  irregularity,  the  application 
must,  as  before,  be  made  within  the  time  allowed  for  putting 
in  bail,  and  before  any  fresh  step  with  regard  to  these  pro- 
ceedings has  been  taken.  But  where  it  is  founded  on  a 
material  defect  in,  or,  as  it  would  seem,  on  the  fidsity  of  the 
affidavit,  the  defendant  may,  perhaps,  apply  at  any  time 
while  the  suit  is  pending."  He  cites  for  this  latter  proposi- 
tion Newton  v.  Harlandy  3  Jurist,  679.  I  think  that  is  a 
sound  distinction,  and,  therefore,  the  present  application  is 
not  too  late. 

HoggifUy  in  support  of  the  rule,  contended,  tliat  the  ex- 
planation on  the  part  of  the  defendant  of  the  steps  taken  by 
him  as  to  his  machinery,  being  unanswered  by  the  plaintiff, 
it  stood  entirely  unimpeached.  Being  so,  a  sufficient 
ground  was  furnished  for  discharging  the  defendant  out  of 
custody.  The  plaintiff  was  bound  to  answer  the  statement 
made  by  the  defendant,  if  it  was  in  his  power.  An  opinion 
to  that  effect  was  expressed  by  Mr.  Justice  Coleridge,  in 
the  case  of  Harvey  v.  O'Meara  (a).  There,  his  Lordship 
said,  that  the  plaintiff  "  has  had  the  opportunity  of  examin- 
ing into  the  truth  of  these  statements  of  the  defendant,  and 
has  not  been  able  to  contradict  them,  nor  does  he  swear  to 

(a)  Ant9,  vol.  7,  p*  725. 
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1840.        any  preparations  which  are  now  making  on  behalf  of  the 
Walker      defendant  for  leaving  the  country."   In  the  present  case,  an 
^-  opportunity  had  been  afforded  to  the  plaintiff  to  inquire 

into  the  facts  stated  in  the  defendant's  affidavit,  and  no 
contradiction  had  been  given  to  it  If  such  statements  as 
those,  on  the  authority  of  which  the  order  for  the  defend- 
ant's arrest  was  made,  were  to  be  considered  sufficient, 
nothing  would  be  easier  than  for  any  person  to  swear  to 
such  expressions  as  those  imputed  to  the  defendant,  and  he 
might  at  once  be  made  a  bankrupt,  because  he  could  not 
get  out  of  custody  during  a  period  of  twenty-one  days. 
Under  these  circumstances,  it  was  contended,  that  the  pre- 
sent rule  ought  to  be  made  absolute. 

Patteson,  J. — The  order  for  the  capias  in  this  case  was 
originally  made  on  the  ground  of  an  assertion  attributed  to 
the  defendant  by  a  witness  on  behalf  of  the  plaintiff.  Now, 
language  is  so  uncertain,  that  it  may  be  twisted  in  any  way. 
It  appears,  that  there  has  been  a  sale  of  the  defendant's 
goods ;  but  the  plaintiff,  instead  of  bringing  the  &ct  of  the 
sale  before  the  Court,  produces  an  affidavit,  by  which  it  is 
sworn,  that  the  statement  in  question  was  made  by  the  de- 
fendant. I  am  far  from  saying  that  the  defendant  should 
be  capable  of  discharging  himself,  by  merely  swearing  that 
he  has  no  intention  to  go  abroad.  I  do  not  mean  to  say 
that  that  is  sufficient,  as,  if  it  was,  it  would  frustrate  the 
object  of  the  act  of  Parliament  But  when  the  defendant 
says  that  he  has  sold  his  goods,  and  applied  the  proceeds 
in  paying  his  creditors,  and  the  plaintiff  does  not  answer 
that  affidavit,  I  think  there  is  enough  shewn  to  authorise 
me  in  making  this  rule  absolute.  The  present  rule  will, 
therefore,  be  absolute,  with  costs. 

Rule  absolute,  with  costs. 
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1840. 

ReGINA  V.  BUTCHBIU 

x^LARKSON  applied  for  a  writ  of  certiorari,  to  remove  an  The  certiorari 

*  *  ,    ,        m  all  indict- 

indictment  firom  the  Central  Criminal  Court,  for  obtaining  menu  for  ol>. 
money  under  false  pretences.    The  indictment  was  founded  by  uy  &Ue^^ 
on  7  &  8  Geo.  4,  c  29,  s.  53.     The  words  of  that  section  J^SL^^ay  by 
were, — ^**  And  whereas  a  failure  of  justice  frequently  arises  7  at  a  Goo.  4, 
frc»n  the  subtle  distinction  between  larceny  and  fraud ;  for 
remedy  thereof  be  it  enacted,  that  if  any  person  shall  by 
any  fidse  pretence  obtain  from  any  other  person  any  chattd* 
money,  or  valuable  security,  with  intent  to  cheat  or  defraud 
any  person  of  the  same,  every  such  offender  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof,  shall  be 
liable,   at  the  discretion  of  the  Court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years ;  or  to  suffer 
such  other  punishment,  by  fine  or  imprisonment,  or  by  both, 
as  the  Court  shall  award :  Provided  always,  that  if  upon 
the  trial  of  any  person  indicted  for  such  misdemeanor,  it 
shall  be  {»oved  that  he  obtained  the  property  in  question 
in  any  such  manner  as  to  amount  in  law  to  larceny,  he 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of 
such  misdemeanor;  and  no  such  indictment  shall  be  re- 
moveable  by  certiorari ;  and  no  person  tried  for  such  mis- 
demeanor shall  be  liable  to  be  afterwards  prosecuted  for 
larceny  upon  the  same  fiu^ts.''    It  seemed  very  doubtfrd 
whether,  after  this  provision,  the  Court  had  power  to  remove 
an  indictment  fix>m  the  Central  Criminal  Court  by  cer- 
tiorari.    The  question,  in  &ct,  was,  whether  the  words 
which  took  away  the  certiorari  were  to  be  confined  in  their 
meaning  to  cases  where  the  &cts  in  evidence  amounted  to 
larceny,  or  extended  to  all  indictments  for  obtaining  money 
under  false  pretences  ? 

Patteson,  J. — I  do  not  see  how  to  get  out  of  the  words 
of  the  act     They  must  mean  such  an  indictment  as  ban 
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1840.        just  been  described,  which  is  an  indictment  for  a  misdemea- 

^^^^^      nor.     The  whole  section  must  be  taken  to  apply  generally 

9,  to  indictments  for  misdemeanor,  in  obtaining  money  by 

Butcher.  « ,  o  •/      ^ 

any-  false  pretence.     I  cannot,  therefore,  grant  the  rule  for 

a  certiorari. 

Rule  refused. 


Beard  v.  M'Carthy. 

Where  a  de-  tfOHNSON  shewed  cause  against  a  rule  nisi,  obtained  by 
in  execution  Heaton,  for  making  a  judge's  order  a  rule  of  Court  It 
^te  ^^e^  appeared,  from  the  affidavits,  that  this  action  had  been 
in  tn  action,      commenced  by  a  writ  of  summons ;  and,  on  the  ground  of 

he  u  entitled      .  .  ''  .       , 

to  recover  in-  irregularity,  the  service  of  the  writ  had  been  set  aside  by  a 
costainthat  judge's  Order,  with  costs.  They  were  taxed  at  the  sum  of 
action  which      2i  5s.     A  fresh  service  of  the  writ  was  effected,  and  the 

narc  not  been 

setoffontaxa-  plaintiff  having  continued  the  cause  down  to  the  time  of 
signing  judgment,  a  taxation  of  the  costs  in  the  cause  took 
place.  The  defendant  attended  the  taxation,  but  did  not 
require  the  interlocutory  costs,  already  the  subject  of  a 
judge's  order,  to  be  set  off  against  the  plaintiff's  costs  in 
the  cause,  and  they  were  accordingly  not  set  off.  The 
plaintiff  afterwards  signed  judgment,  issued  a  capias  ad 
satisfaciendum,  and  took  the  defendant  in  execution.  The 
present  application  was  now  made  for  the  purpose  of  ob- 
taining the  costs  due  to  the  defendant  under  the  judge's 
order.  Johmon  now  contended,  that  as  the  defendant  might, 
under  1  Reg.  Gen.,  H.  T.,  2  Wm.  4,  s.  93  (a),  have  set  off 
the  interlocutory  costs  directed  to  be  paid  by  the  judge's 
order,  he  was  bound  to  do  so.  If  the  plaintiff  did  not  allow 
them  on  taxation  to  be  set  off,  an  application  might  have 
been  made  to  review  the  taxation.  The  present  application, 
therefore,  was  misconceived,  as,  if  the  defendant  had  any 

(a)  Ante,  vol.  1,  p.  196. 
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remedy,  it  was  by  moving  to  set  aside  the  taxation.     Per-        1840. 
haps  it  would  be  contended,  on  the  other  side,  that  the  de-     '"^^^'^""^ 

fendant,  havinir  been  taken   in  execution,  the   plaintiff's  v- 

-7  o  7  r  McCarthy. 

daim  was  satisfied,  and,  therefore,  the  defendant  was  en- 
titled to  obtain  his  interlocutory  costs.  The  plaintiff  had 
no  objection  that  the  defendant  should  be  discharged,  if  he 
would  pay  the  amount  of  the  damages  and  costs  in  the 
action,  diminished  by  the  siun  directed  to  be  paid  by  the 
judge's  order. 

Heaton,  in  support  of  the  rule,  contended,  that  the  pro- 
visions of  1  Reg.  Gren.,  H.  T.,  2  W.  4,  s.  93,  with  respect 
to  interlocutory  costs,  were  not  compulsory,  but  merely  left 
it  to  the  discretion  of  the  defendant  whether  he  would  set 
off  the  costs  or  not  Not  being  compulsory,  and  the  de- 
fendant not  having  set  off  his  costs,  and  the  plaintiff  having, 
by  taking  the  body  of  the  defendant  in  execution,  satisfied 
the  judgment,  the  defendant's  claim  still  remained  in  force. 
He  was,  consequently,  entitled  to  have  the  present  rule  made 
absolute,  in  order  to  obtain  the  costs  pursuant  to  a  judge's 
order. 

LiTTLEDALE,  J. — The  plaintiff's  damages  and  costs  in 
the  action  have  been  satisfied  by  taking  the  body  of  the  de- 
fendant in  execution.  The  defendant,  therefore,  is  entitled 
to  have  firom  the  plaintiff  the  costs  owing  to  him  under  the 
judge's  order. 

Cur.  adv.  vult. 

LiTTLEDALE,  J. — This  was  an  application,  in  which  a 
question  arose  as  to  setting  off  interlocutory  costs.  In  the 
course  of  the  cause,  certain  interlocutory  costs  were  ordered 
to  be  paid  by  the  plaintiff  to  the  defendant.  Subsequently, 
the  plaintiff  proceeded  to  judgment,  and  took  the  defendant 
in  execution.  The  latter  now  applies  to  the  Court  for  the 
purpose  of  obtaining  payment  of  these  interlocutory  costs. 
It  appears,  that  the  plaintiff  is  willing  to  set  off  these  costs. 
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1840.        and  he  contends,  that  as  there  will  be  no  prejudice  to  the  at- 
^^^^^^^    tomey's  lien,  he  is  at  liberty  to  do  so.    To  this  the  defendant 
^'  objects,  as  he  is  not  bound  to  set  off  those  costs,  on  the  same 

principle,  that  in  the  ordinary  case  of  an  action,  a  defend- 
ant is  not  bound  to  set  off  a  debt  due  fix>m  the  plahitiff. 
The  defendant  also  contends,  that  by  taking  him  in  execu- 
tion, the  debt  and  costs,  for  which  judgment  was  signed,  are 
as  fully  satisfied  as  if  there  had  been  actual  payment  of  them 
to  the  plaintiff.  It  seems  to  me,  that  taking  the  defendant 
in  execution,  is  the  same  as  if  the  defendant  had  paid  the 
debt  and  costs;  and,  consequendy,  that  the  defendant  is  not 
boimd  to  allow  his  costs  to  be  set  off  against  the  debt  and 
costs  recovered  by  the  judgment  I  think  the  present  rule 
must,  therefore,  be  made  absolute. 

Rule  absolute. 


Faulkner  and  Another  v.  Haslar. 
Service  on  one   JO  LAIR  moved  to  discharge  a  defendant  out  of  custody, 

of  two  plain-  , 

tifi,  who  pursuant  to  48  6.  3,  c.  123,  he  having  remained  in  prison 

Mcept  onb^     during  twelve  successive  calendar  months,  for  a  debt  not 
half  of  both,  is  exceeding  20i     The  affidavit  of  service,  on  which  the  ap- 

tuincient  to  i»«/»iii 

entitle  a  de-      pucation  was  founded.  Stated  the  service  of  the  notice  to 

discharge,         hhve  been  effected  on  one  of  the  two  phuntifis,  who  stated 

3,"cn23.^*^"  **^  ^®  ^^^^  ^jccei^t  the  service  on  behalf  of  both,  and  that 

the  other  need  not  be  served.     This,  it  was  submitted, 

amounted  to  a  sufficient  service  to  entitle  the  defendant  to 

his  discharge. 

Patteson,  J. — I  think  that  is  sufficient 

Rule  granted  (a). 

(a)  See  Doe  d.  Snath  v.  Pay  ion,  ante,  vol.  7,  p.  671. 
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1840. 

Waite  V.  Cook. 
fVoLLASTON  applied,  on  behalf  of  the  plaintiff,  for  A  iherirs «. 

«       ,       ,    _      _  torn  of  non  est 

leave  to  enter  an  appearance  for  the  defendant,  pursuant  to  tii?eittiii,  and 
2  Wm.  4,  c.  39,  8.  3.     A  writ  of  summons  had  been  issued  ^  writ  of%t!^ 
against  the  defendant,  and  he  not  appearing,  a  writ  of  dis-  ^^^^!|?1 
tringas  was  sued  out  and  lodged  with  the  sheriff.     To  this  an  iffidarit 
writ,  the  sheriff  returned  non  est  inventus  and  nulla  bona,  dnoed byZ 
TTie  instructions,  on  which  this  application  was  founded,  ^S^wSr'* 
set  forth  the  sheriff's  return,  but  did  not  contain  any  aflB-  eifcctf  had  been 

.  made  to  eze- 

davit  fix)m  the  sheriff's  officer,  stating  the  efforts  which  had  cute  the  writ 
been  made  to  execute  the  process. 

Patteson,  J. — That  is  not  sufficient.  Very  early  after 
the  passing  of  that  statute,  the  Courts  determined  that  they 
would  not  allow  an  appearance  to  be  entered  merely  on 
production  of  the  sheriff's  return.  There  must  be  an  affi- 
davit of  the  sheriff's  officer,  to  shew  what  attempts  have 
been  made  to  execute  the  writ. 

Rule  refused  (a). 

'  (a)  See  Daniels  v.  Variiy,  ante,  vol.  3,  p.  26 ;  1  Chit.  Arch.  Prac. 
p.  131,  7th  Ed. 


QUILTEBS  V.  NSELT. 

•^THERTON  shewed  cause  against  a  rule  nisi,  obtained  Where  t  copy 
by  Jamesy  for  setting  aside  a  writ  of  distringas.  It  had  thetSS^ " 
been  executed  on  the  28th  of  August,  and  the  present  rule  ^'""^ILSl^i*** 
was  obtained  on  the  lOtii  of  November.  The  objection  was  lenred  oo 
was,  that  in  the  teste  of  the  copy  served,  the  date  was  Anrat,  it  was 
omitted.  This  objection  only  amounted  to  an  irregularity,  u^^  i^^^ad- 
and,  therefore,  after  such  a  lapse  of  time  between  the  service  ^^n*^  ^  the 

omiiiion  on 

and  the  application,  the  defendant  must  be  considered  as  the  loth  of 

November. 
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too  late  in  applying.  In  Wright  v.  Warren  (a),  it  was  held, 
that  if  a  defendant  seeks  to  set  aside  the  service  of  a  writ  of 
distringas,  on  the  ground  of  defective  indorsements  and 
variance  fix>m  the  summons,  his  application  is  too  late  after 
a  lapse  of  eighteen  days.  Here  the  lapse  of  time  was  much 
greater  than  eighteen  days,  and,  therefore,  the  defendant  was 
completely  out  of  time. 

Jameh  in  support  of  the  rule,  contended,  that  the  case 
cited  on  the  other  side  was  not  an  authority  against  the  ap- 
plication. There,  the  objection  was  merely  to  the  want  of 
indorsements  on  the  writ.  The  omission  of  them  could 
only  constitute  an  irregularity,  because  the  writ  of  distringas 
was  complete  without  the  indorsements.  The  omission  of 
the  teste,  however,  rendered  the  writ  a  nullity.  Previous 
to  the  Statute  of  Frauds  (29  Car.  2,  c  3,  s.  16),  goods  were 
bound  from  the  date  of  the  teste  of  the  writ  (6) ;  and  in 
extents  in  chief,  which  were  at  the  suit  of  the  Crown,  they 
took  place  inter  se,  according  to  their  teste  (c).  The  pro- 
visions of  2  Wm.  4,  c.  39,  s.  3,  clearly  rendered  the  teste 
essential  to  the  writ  The  words  of  the  section  as  to  the 
teste  were, — "  And  every  such  writ  shall  be  made  return- 
able on  some  day  in  term,  not  being  less  than  fifteen  days 
after  the  teste  thereof,  and  shall  bear  teste  on  the  day  of 
the  issuing  thereof,  whether  in  term  or  vacation."  If  the 
date  of  the  teste  was  not  stated  in  the  writ,  there  was  no 
means  of  calculating  whether  the  fifteen  days  had  elapsed 
between  the  teste  and  the  return  day.  It  would  be  quite 
possible,  if  the  plaintiff  was  allowed  to  omit  the  date  in  the 
teste,  to  make  it  retinnable  the  day  after  it  was  issued, 
instead  of  waiting  the  fifleen  days  provided  by  the  statute. 
The  provisions  of  the  section  might,  therefore,  be  com- 
pletely set  at  defiance.  Without  the  date  stated  in  the 
teste,  therefore,  the  distringas  could  be  considered  as  no 
writ     If  the  date  could  be  left  out,  the  name  of  the  Chief 

(a)  Ante,  vol.  2,  p.  724.  1  Salk.  320. 

(6)  Smallcomb  v.  Buckingham,        .(c)  2  Tidd.  Prac.  1059,  Ed.  9- 


MlCHAELBfAS   TERM,  4  VICT. 


141 


Justice  might  be  left  out  If  that  could  be  omitted,  it  was 
difficult  to  say  what  might  not  be  omitted.  No  case  had 
decided  that  the  date  of  the  teste  could  be  omitted,  or  that 
its  omission  might  be  treated  as  an  irregularity.  Not  being 
an  irregularity,  it  rendered  the  distringas  in  question  a  nul- 
lity ;  being  a  nullity,  it  could  not  be  waived  by  mere  delay 
in  applying  to  set  it  aside. 


Patteson,  J. — If  it  had  appeared  that  the  defect  existed 
in  the  writ  itself,  I  should  have  said  that  it  was  no  writ  at 
all.  But  this  is  a  mere  defective  copy  which  has  been 
served,  and,  therefore,  only  constituting  an  irregularity. 
The  lapse  of  time,  therefore,  between  the  28th  of  August, 
the  date  of  the  service,  and  the  10th  of  November,  the  date 
of  obtaining  the  rule  nisi  in  this  case,  it  appears  to  me  has 
waived  the  objection.  The  rule  was  moved  with  costs,  and 
therefi>re  must  be  discharged  with  costs. 

Rule  discharged,  with  costs  (a). 


(a)  See  10  Reg.  Gen.,  M.  T.,  3 
Wm.  4,  ante,  vol.  i,  p.  473,  by 
which  it  is  ordered,  "That  if  the 
pbdntiff,  or  his  attorney,  shall 
omit  to  insert  in,  or  indorse  on, 
any  writ  or  copy  thereof,  any  of 
the  nuUters  required  by  the  said 
act  to  be  by  him  inserted  therein. 


or  indorsed  thereon,  snch  writ  or 
copy  thereof,  shall  not,  on  that 
account,  be  held  void,  but  may 
be  set  aside  as  irregular,  upon 
application  to  be  made  to  the 
Court,  out  of  which  the  same 
shall  issue,  or  to  any  judge." 


Fellinoham  v.  Sparrow. 

MM.  EATON  shewed  cause  against  a  rule  nisi,  obtained  by  vHiere  a  wit- 
Thomasy  for.  setting  aside  the  verdict  found  for  the  plaintiff  ^SiLdfanir" 
in  this  case,  before  the  sheriff  of  Middlesex,  and  entering  a  sfter  he  his 
nonsuit,  or  for  a  new  trial.     The  ground  of  the  application  hy  the  party 
was,  that  an  objection  to  the  competency  of  a  material  wit-  j^  dSwrerecC 

finon  pnvate 
infonnatioD,  that  the  witness  is  incompetent,  from  interest,  and  the  party,  for  whom  he  i^»pean, 
re-calls  him  merely  to  inquire  as  to  the  existence  of  his  interest,  the  objection  to  the  iBCompe- 
tency  will  not  be  allowed  to  prerail. 
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1840.        ness  had  not  been  allowed.     The  facts  of  the  ease  were 
P^][|jjj^]^    these.     It  was  an  action  for  an  attorney's  bill,  and  one  wit- 
^'  ness  was  called  in  support  of  the  plainti£f 's  case.   He  was  ex- 

amined in  chief,  cross-examined,  re-examined,  and  dismissed. 
The  defc;^dant's  counsel  ascertained,  by  private  information, 
that  the  witness  was  incompetent,  on  the  ground  of  interest. 
It  was  then  suggested,  that  the  evidence  of  the  witness 
ought  to  be  struck  out  of  the  sheriff's  notes.  The  plaintiff's 
counsel  objected  to  this,  but  recalled  the  witness  to  ascertain 
the  fiu^t,  whether  he  was  interested  or  not  The  under- 
sheriff  refused  to  strike  out  the  evidence,  and  the  plaintiff 
obtained  a  verdict  Heaton  contended,  that  the  objection 
was  taken  too  late,  as  the  witness  had  been  finally  dismissed 
by  both  counsel  With  respect  to  the  &ct  of  the  witness 
being  recalled,  as  that  was  merely  for  the  purpose  of  in- 
quiring as  to  the  objection  with  respect  to  the  competency 
of  the  witness,  it  did  not  authorize  the  defendant  to  support 
the  objection.  He  cited  Beeching  and  others  v.  Oawer  (a), 
in  which  it  was  held,  that  where  a  witness,  after  his  examina- 
tion, has  been  dismissed  firom  the  box,  his  competency  is 
not  to  be  questioned. 

Thomas,  in  support  of  the  rule,  submitted,  that  as  the 
witness  was  recalled  by  the  plaintiff,  although  for  the  pur- 
pose of  inquiring  into  the  competency  of  the  witness,  he 
must  be  considered  as  having  been  recalled  for  the  general 
purposes  of  the  cause ;  and,  therefore,  the  objection  to  the 
competency  having  been  taken  before  the  examination  was 
ended,  it  must  be  considered  as  having  been  taken  in  due 
time.  The  evidence  of  the  witness,  therefore,  ought  to  have 
been  struck  out  of  the  under-sheriff's  note.  If  it  had  been, 
then,  as  no  other  witness  was  called  to  support  the  plaintiff's 
case,  he  ought  to  be  nonsuited. 

Patteson,  J. — If  the  plaintiff  recalled  the  witness  for  the 

Ca)  Holt's  N.  P.  314. 
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general  purposes  of  the  cause,  independent  of  this  objection,        1840. 
then  there  can  be  no  doubt  that  it  was  taken  in  time.     I   fellingham 

will,  however,  consider  the  matter.  „    ^' 

SpAiaow. 

Cur.  adv.  vulL 

Patteson,  J. — I  am  quite  clear  that  the  objection  in  this 
case  was  taken  too  late,  and  that  the  sheriff  ought  not  to 
have   nonsuited  the  plaintiff.     Calling  the  witness  back 

m 

afterwards  did  not  cure  the  &ult  of  the  party  in  not  taking 
the  objection  in  time.  It  is  the  duty  of  a  party  making  an 
objection  to  the  competency  of  a  witness,  if  he  knows  of  the 
objection,  to  take  it  before  the  witness  is  examined  in  chief; 
but  if  he  does  not  know  it  then,  he  must  take  it  the  moment 
it  appears.  If  it  is  not  taken,  and  the  witness  is  sufiered  to 
leave  the  box,  the  objection  cannot  be  taken  afterwards. 
The  present  rule  must,  therefore,  be  discharged. 

Rule  discharged. 


Jones  r.  Lewis. 
Cy HILTON  and   F,   Williams  shewed  cause  aoainst  a  ^.«*.*pl«n- 

.       1    ,  /.        t  .         tiff  m  an  action 

rule  nisi,  obtamed  by  Nichol,  for  the  purpose  of  setting  against  an  at- 

•*/•••  a1_  1       /•       •  j«       a*         torney,  for  ne- 

a  wnt  of  mquiry,  on  the  ground  of  misdirection  giigraceinthe 


by  the  under-sheriff.     It  was  an  action  against  the  de-  J^^J^  ^  eg 
fendant,  who  was  an  attorney,  for  his  n^ligence  in  not  that  he  was 
appearing  to  defend  three  actions  brought  against  the  now  ce^^w^li 
plaintiff,  in  consequence  of  which  a  verdict  passed  against  Sbe^j2^di«t^s 
the  plaintiff,  and  he  was  taken  in  execution.     The  de-  »««%«»<»»  ^« 

*  '  can  only  ro- 

daration  contained  three  counts,  all  in  the  same  form,  only  cover  the  a- 
adi^ted  to  each  particular  action  in  which  the  alleged  paid  br  him,  al- 
n^^igence  took  place.     The  material  allegations,  so  &r  as  |^g^^  ^\ 

greater 
amount  on  the  part  of  the  pluntiff  has  been  incurred,  in  consequence  of  the  alleged  negligence. 
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1840.        the  present  application  was  concerned,  were  as  follows: 

Jones        **  ^^  ^®  ^^  '^'  ^'*  ^^^^  recovered  a  verdict  in  the  said 
^'  action  against  the  now  plaintiff,  for  a  large  sum,  to  wit, 

6i  10*. ;  and  the  now  plaintiff  was  afterwards,  to  wit,  on, 
&c,  forced  to  pay  the  same,  and  a  large  sum,  to  wit,  2SL 
Ids.  6cL  for  the  costs  of  the  said  J.  N.,  in  prosecuting  the 
said  action,  and  thereby  also  the  now  plaintiff  then  paid, 
and  became  subject  to  divers  costs  and  expenses,  to  wit, 
100/L,  in  attempting  to  defend  the  said  action  and  incidental 
thereto."  The  plaintiff,  at  the  trial,  proved  the  verdicts, 
and  the  amount  of  costs  taxed,  which  formed  a  total 
of  74/L  14*.  QcL  Proof  was  also  given  that  three  rules 
for  new  trials  had  been  obtained,  and  discharged  with 
costs.  The  plaintiff's  costs  were  stated  to  amount  to 
30iL,  but  no  evidence  was  given  of  the  amount  of  costs 
which  the  plaintiff  would  be  liable  to  pay  to  the  defendant, 
for  conducting  the  defences  in  the  original  actions.  It  was 
shewn  that  the  plaintifis  in  those  actions  had  issued  exe- 
cutions, under  which  the  sheriff  seized  all  the  goods  and 
chattels  belonging  to  the  now  plaintiff.  The  firuits  of  the 
levy  amounted  to  26/.,  and  that  was  all  the  now  plaintiff 
had  ever  paid.  In  summing  up,  the  under-sheriff  directed 
the  jury,  that  the  material  question  for  them  to  consider, 
was,  the  now  plaintiff's  liabiUty  to  pay  under  the  verdicts, 
recovered  against  him,  and  not  the  amount  which  he 
had  actually  paid ;  and  that  they  were  at  liberty,  if  they 
chose,  to  find  a  verdict  in  favour  of  the  plaintiff,  for  the 
full  amount  of  the  verdicts  and  costs,  as  well  as  the  costs  of 
the  three  rules  which  had  been  obtained  and  discharged. 
The  jury,  after  some  consideration,  returned  a  verdict  in 
&vour  of  the  plaintiff,  for  80/L  The  present  rule  was  ob- 
tained, on  the  ground,  that  the  before  mentioned  direction 
of  the  imder-sheriff  to  the  jury  was  wrong.  It  was  said, 
that  on  the  allegations  contained  in  this  declaration,  the 
jury  were  only  at  liberty  to  find  in  favour  of  the  plaintiff, 
for  the  amount  actually  proved  to  have  been  paid  by  the 


BHCHAELMAS  TERM,  4  VICT.  145 

plaintiffi     It  was  to  be  observed^  that  at  the  execution  of        1840. 

the  writ  of  inquiry,  no  such  objection  was  made  to  the        j^^ 

mode  in  which  the  under-sheriff  had  left  the  case  to  the        ,  ^' 

Lewib. 

juiy. 

R.  V.Richards  objected  that  what  passed  at  the  execution 
of  the  writ  of  inquiry,  could  not  be  stated  to  the  Court 

Coleridge,  J. — This  is  like  a  new  trial,  and,  therefore, 
if  a  misdirection  by  the  sheriff  is  relied  on,  I  can  hear,  from 
the  counsel  in  the  cause,  the  statement  made  as  to  what 
passed  at  the  trial 

ChiUon  and  V.  fFillianu.  No  such  objection  was  taken 
before  the  under-sheriff.  The  form  of  the  present  declaration 
was  quite  sufficient  to  support  the  verdict  found  by  the 
jury.  The  statements  of  the  different  sums  of  6^  10«., 
23iL  19#.  6(Lf  and  100£,  were  not  special  damage  necessary 
to  be  proved  as  laid,  but  were  general  damage  resulting 
from  the  misconduct  of  the  defendant  A  general  state- 
ment of  damage  would  have  been  sufficient  to  support  the 
plaintiff's  right  of  action,  without  specifying  the  particulars, 
in  the  manner  herein  set  forth.  The  payment  of  the 
sums  here  stated  was  the  necessary  consequence  of  the  de- 
fendant's n^ligence.  Being  such  necessary  consequence, 
the  jury  were  at  Uberty  to  give  a  verdict  for  that  amount, 
without  their  being  stated  as  special  damage.  If  so,  stating 
them  as  special  damage  could  not  deprive  the  plaintiff  of 
his  right  to  recover  them.  The  object  of  alleging  special 
damage  was,  that  when  a  party  claimed  it,  the  defendant 
might  not  be  taken  by  surprise.  But,  when  the  plaintiff 
relied  merely  on  the  ordinary  consequences  resulting  from 
the  injury  alleged,  it  was  not  necessary  to  state  special 
damage.  This  principle  was  recognized  in  the  case  of 
Ward  V.  Smith  (a).     That  was  an  action  for  a  breach  of  an 

(a)  11  Price,  19. 

VOL.    IZ.  L  D.    P.    C. 
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agreement,  to  let  certain  premises ;  and  it  was  held,  that  in 
such  an  action,  the  plaintiff  was  at  liberty  to  give  evidence 
of  particular  loss  sustained  by  breach  of  the   agreement ; 
although  he   had    stated   it   generally  in  his  declaration. 
Evidence  therefore,  of  loss  of  business,  by  plaintflTs  wife,  in 
her  trade  of  milliner,  was  held  admissible  as  evidence  of  ge- 
neral damage,  although  no  special  damage,  on  that  groimd, 
was  laid  in  the  declaration,  nor  any  customers'  names,  nor  any 
averment  of  her  business,'  introduced.     Again,  in  the  case 
of  Boorman  v.  Nash^  (a)  where  a  person,  who  had  con- 
tracted for  a  certain  quantity  of  oil,  to  be  delivered  to  him 
at  a  future  day,  at  a  certain  price,  became  bankrupt  before 
that  day  arrived,  and  obtained  his  certificate,  the  Court 
held,  that  he  was  nevertheless  liable  to  an  action  for  not 
accepting  and  paying  for  the  oil;  and  the  proper  measure  of 
damages  was  the  difference  between  the  price  that  he  had 
contracted  to  pay  for  the  oil,  and  the  market  price,  at  the 
time  when  the  contract  was  broken.     There,  Lord   Ten- 
ter den  said,  '^  Although  it  is  not  specially  alleged  in  the 
declaration  that  the  goods  were  of  less  value  when  the 
contract  was  broken,  yet  as  the  damage  sustained  by  the  fall 
of  the  market,  necessarily  resulted  from  the  defendant's 
breach  of  contract,  that  damage  may  be  recovered  under 
the  declaration  in  its  present  form."    That  case  was  pre- 
cisely in  point  In  this  case,  the  damages  were  the  necessary 
result  of  the  breach  of  contract.     It  might  be  said,  non 
constat,  that  there  was  a  judgment  in  this  case :  so,  non 
constat,  that  there  was  a  fall  in  the  market  price  in  that  case. 
In  Dixon  v.  Bell{b)  it  was  held,  that  in  an  action  for 
wounding   the  plaintifTs  son,  per  quod  servitium  amisit, 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  surgeon's 
bill,  although  it  has  not  been  paid.     There,  Lord  BUen- 
borough  said,  "  That  as  to  the  surgeon's  bill,  the  jury  were 
to  consider  the  amount  as  paid  by  the  plaintiff,  since  the 
surgeon  could  compel  the  payment  of  it  as  a  legal  debt." 

(a)  9  B.  &  O.  145.  (A)  1  Stark.  2S7. 
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In  moving  for  the  rule,  the  case  of  Pritchet  v.   Boevey  (a)        1840. 
was  cited     The  maiginal  note  of  that  case,  was,  "  A.  having    ^^"T^^'"'"^ 
been  legally  arrested  on  mesne  process,  applied  to  the  Court  «. 

to  be  discharged.  The  rule  was  referred  to  a  judge  at 
Chambers,  who  ordered  him  to  be  discharged,  and  would 
have  given  him  the  costs  of  the  rule  if  he  would  have  under- 
taken to  bring  no  action ;  but,  as  he  refused  to  give  such 
undertaking,  nothing  was  ordered  as  to  costs.  In  an  action 
of  trespass  and  fisdse  imprisonment  brought  by  A.  for  the 
anest ;  it  was  held,  first,  that  he  was  entided  to  recover 
tlioae  costs  as  special  damage,  if  properly  laid  in  his  de- 
daiBtion;  and,  secondly,  that,  as  the  declaration  only 
alleged  that  he  had  been  forced  and  obliged  to  pay,  and 
had  paid  C,  he  could  not  recover  the  whole  of  the  bill  of 
costs  of  his  attorney  which  he  had  not  paid,  though  he  was 
Uable  to  pay  them,  but  that  he  might  recover  so  much  of 
the  bill  of  costs  as  consisted  of  money  actually  paid  by  the 
attorney,  as  that  might  be  considered  as  money  paid  by 
him  through  his  agent."  That  case  was,  however,  dis- 
tinguishable from  the  present,  for,  in  an  action  for  false 
imprisonment,  the  deprivation  of  the  defendant's  liberty 
was  the  gist  of  the  action,  therefore,  the  payment  of  costs 
was  not  the  necessary  consequence  of  that  deprivation  of 
liber^.  Here,  however,  the  loss  of  these  costs  was  the  ne- 
cessary consequence  of  the  negligence  alleged  on  the  part  of 
the  defendant  It  was  on  that  principle,  that  Lord  EUen" 
borough  decided,  in  the  case  of  Dixon  v.  Bell,  already  cited. 
The  allegation  at  the  latter  part  of  the  declaration,  that  the 
plaintiff  then  paid  and  became  subject  to  divers  costs  and 
expenses,  was  quite  sufficient  to  admit  the  evidence  as  to 
the  plaintifTs  liability  to  pay  the  costs  of  moving  for  new 
trials,  in  consequence  of  the  defendant's  negligence.  The 
two  aUegations  need  not  both  be  proved.  It  was  sufficient 
if  the  plidntiff  gave  evidence  of  his  liability  to  pay,  although 

(a)  1  C.  &  M.  776. 
L  2 
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1840.        he  did  not  actually  prove  payment.     For  this  purpose,  the 
^^Jj^^     word  "paid"  might  be  rejected.     On  these  grounds,  the 
^'  present  rule  ought  to  be  discharged, 

Coleridge,  J. — I  think  that  the  plauitiff  was  bound  to 
prove,  under  this  declaration,  that  the  sums  in  question 
were  paid. 

Jt,  F.  Richards  and  iVfcAo/ supported  the  rule.  Whatever 
might  be  the  general  principle,  in  cases  of  this  description, 
the  decision  in  this  case  must  depend  upon  the  particular 
form  of  the  declaration.  If  the  damage  was  laid  in  one  way 
the  plaintiff  could  not  prove  it  in  another.  Although  it  might 
not  have  been  necessary  to  allege  the  damage  otherwise 
than  generally,  yet  as  it  had  been  alleged  specially,  in  a 
particular  manner,  it  was  necessary  that  the  plaintiff  should 
so  prove  it  The  plaintiff  here  alleged  the  actual  payment 
of  certain  sums  mentioned  in  the  declaration.  He  was, 
therefore,  bound  to  prove  the  payment,  and  evidence  of  a 
liability  to  pay  those  sums  would  not  sustain  the  averment. 
The  direction,  therefore,  of  the  undersheriff  was  wrong. 
The  case  of  Briichet  v.  Boevey,  already  cited,  was  pre- 
cisely in  point  There,  Mr.  Baron  Bayley  said,  "  though 
upon  a  declaration  properly  framed,  the  plaintiff  would 
have  been  entitled  to  recover  these  costs,  yet  there  is  this 
objection  in  the  present  case :  this  declaration  does  not 
allege  that  the  plaintiff  became  liable  to  pay  these  costs,  but 
that  he  was  forced  to  pay  a  laigc  sum  of  money.  Tlie 
evidence  is,  that  an  attorney  was  employed,  but  is  he  paid? 
No.  The  plaintiff,  then,  cannot  say  he  was  forced  to  pay, 
for  it  is  only  a  debt  he  may  hereafter  be  forced  to  pay,  but 
Uable  to  contingencies,  as  if  he  be  discharged  by  the  Bank*- 
rupt  law;  therefore,  it  is  unreasonable  that  the  plaintiff 
should  recover  what  he  may  perhaps  never  pay."  It  was 
said,  that  the  costs  to  which  the  plaintiff  had  become  liable, 
were  the  necessary  consequences  of  the  verdicts  found. 
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That  was  not  so,  for  they  were  the  mere  probable  con-  1840. 
sequence,  as  the  judgment  might  be  reversed.  To  the  j^e« 
remote  consequence  of  his  negligence  t^e  defendant  would  •. 

not  be  liable.  Even  as  special  damage  the  plaintiff  could 
not  recover  them,  by  analogy  to  actions  of  slander.  In  the 
case  of  Craft  v.  Botte^  (a),  it  was  laid  down  in  the  note 
''  The  special  damage  must  be  the  legal  and  natural  conse- 
quence of  the  words  spoken,  otherwise  it  does  not  sustain  the 
dedaration."  The  costs  of  moving  for  a  new  trial  were  clearly 
not  a  consequence  sufficiently  direct  and  necessary  to  be 
recoverable  in  this  action.  They  were  far  too  remote  to 
be  recovered  under  this  declaration.  The  present  rule, 
ought,  consequently,  to  be  made  absolute. 

Cut.  adv.  vulL 

Coleridge,  J. — This  case  stood  over  that  I  might  examine 
the  pleadings.  It  was  a  rule  for  setting  aside  the  cxecutioh 
of  a  writ  of  inquiry,  for  the  misdirection  of  the  under-sheriff. 
The  action  was  against  an  attorney  for  negligence  in  the 
conduct  of  three  suits.  The  declaration  in  three  counts, 
adapted  to  the  three  several  suits,  after  stating  the  retainer 
and  breach,  alleged  the  damage  thus,  «  And  the  said  J.  N. 
then  recovered  a  verdict  in  the  said  action  against  the  now 
pluntiff,  for  a  large  sum,  to  wit,  6/.  10^.,  and  the  now  plain- 
tiff was  afterwards,  to  wit,  on,  &c.,  forced  to  pay  the  same, 
and  a  large  sum,  to  wit,  23£  19«.  6e2.  for  the  costs  of  the  said 
J.  N.,  in  prosecuting  the  said  action;  and  thereby  also,  the 
now  phuntiff,  then  paid  and  became  subject  to  divers  costs 
and  expenses,  to  wit,  100/.,  in  attempting  to  defend  the 
said  action,  and  incidental  thereto.'^  At  the  trial,  the  ver- 
dicts, with  the  costs  as  taxed  in  the  three  actions,  were 
given  in  evidence,  amounting  to  74/L  14^.  6^.,  and  it  was 
also  proved  that  three  rules  for  new  trials  had  been  moved 
for  and  discharged  with  costs,  the  plaintifTs  costs,  in  which, 

(a)  1  Wms.  Saund.  243  6. 
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1840.  were  said  to  amount  to  SOL  No  evidence  was  offered  of 
the  costs  for  which  the  plaintiff  might  be  liable  to  the  de- 
fendant for  the  conduct  of  the  defences.  It  appeared  that 
executions  had  issued  in  the  three  actions  under  which  the 
sheriff  had  levied  all  the  goods  and  chattels  of  the  plaintiff 
which  he  could  find^  the  proceeds  of  which  were  26^^  and 
this  was  the  total  amount  which  the  plaintiff  had  ever  paid. 
The  under-sheriff,  in  substance,  told  the  jury  that  what  the 
plaintiff  had  paid,  was  not  the  material  question,  but  what 
he  was  liable  to  pay,  and  that  they  were  at  liberty  to  give 
the  plaintiff  the  full  amount  of  the  verdicts  and  costs,  with 
the  costs  of  the  three  rules,  if  they  beUeved  that  he  had 
been  made  liable  to  that  extent  The  jury  found  a  verdict 
for  80/.  This  direction  cannot  be  sustained.  With  regard 
to  the  amounts  of  the  verdicts  and  costs,  the  allegation  in 
the  declaration  was  unequivocally  one  of  actual  payment, 
and  their  amounts  exceeded  veiy  much  the  sum  actually 
levied.  This  alone  would  dispose  of  the  rule,  for  that 
allegation  is  certainly  a  material  one.  Reliance  was  placed 
on  the  concluding  part  of  the  sentence,  as  couched  in  terms 
which  let  in  the  plaintiff  to  recover  the  costs  of  the  rules ; 
but  when  this  is  construed  as  it  ought  to  be,  with  reference 
to  the  preceding  clause,  it  is  clear  that  it  refers  to  costs 
which  the  plaintiff  had  paid,  or  was  liable  to,  in  conducting 
his  own  defence,  not  to  any  liability  to  the  other  party  in 
the  action.  But  no  evidence  was  offered,  nor  could  it 
well  be,  of  any  such  payment  or  liabiUty.  This  clause, 
therefore,  does  not  help  the  plaintiff.  Unless,  therefore, 
the  plaintiff  will  consent  to  reduce  the  verdict  to  26/L,  the 
amounts  levied  and  paid,  this  rule  must  be  made  absolute. 

Rule  accordingly. 
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£x  parte  Tebbs. 

t/ •  BA  YLE  Y  moved,  on  the  part  of  the  applicant,  who  ^^  jV'- 

was  an  articled  clerk,  that  he  might  be  allowed  to  be  ex-  liMienredliif 

amined,  this  Term,  for  the  purpose  of  admission  in  the  next  of  five  ymxt. 

He  had  served  all  the  period  of  five  years  pursuant  to  his  JSiied*theMe" 

articles,  but  the  examiners  had  refused  to  examine  him,  on  ^  twenty-oo* 

jean,  if  he 

the  ground  that  he  had  not  attained  the  age  of  twenty-one  w'dl  thoitly  tt- 

years.     He  would  become  of  age  on  the  16th  of  December,  the  Court'^Till, 

The  affidavit,   upon  which  the   application  was  founded,  ^^^^wow 

stated,  that  the  applicant  had  an  offer  of  a  valuable  part-  *Uow  him  to 

...  be  ezunuiedf 

nership,  which,  any  delay  in  his  admission  might  prevent  though  ttill  an 

him  from  obtaining.      Under  these  circumstances,  it  was  *"  *°^* 

hoped  that  Mr.  Tebbs  might  be  allowed  to  go  before  the 

examiners  for  the  purpose  of  examination,  although  he  had 

not  attained  the  age  of  twenty-one  years. 

Patteson,  J. — If  it  would  be  a  long  time  after  the 
Term  before  he  attained  his  age  of  twenty-one,  I  could 
not  grant  the  rule ;  but  as  he  will  come  of  age  so  shortly 
afler  the  Term,  I  think  the  application  may  be  granted. 

Application  granted,  (a) 

(a)  See  the  case  of  Ex  parte  the  age  of  twenty-one.     There, 

Cragg,  ante,  vol.  6,  p.  256,  where  however,  it  did  not  appear  how 

Mr.  Justice  Patteson  refused  to  soon  the  applicant  would  attain 

allow  an  attorney's  clerk  to  be  his  age,  nor  that  he  had  served 

examined,  he  not  having  attained  the  whole  of  his  five  years. 


Mills  v.  Brown. 

Jo  OD KIN  shewed  cause  against  a  rule  nisi,  obtained  by  a  plea  dated 

Heaionj  calling  on  the  defendant  to  shew  cause,  why  the  ^  the*23rd  of 

October,  is  a 
mere  nullitv,  and,  it  seenu,  that  the  pUintiff  may  si^n  judgment  as  for  want  of  a  plei^  but  if  be 
applies  to  tne  Court  to  set  it  aside,  he  must  come  withm  four  days  from  the  expiration  of  the 
time  to  plead. 
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flesy  in  this  case,  should  not  be  set  aside,  and  judgment 
signed.  It  appeared  that  the  &cts,  as  to  which  there  was 
no  dispute,  were  these : — The  action  was  commenced  in 
the  month  of  July,  and  on  the  8th  of  August  a  judge's 
order  was  obtained,  by  consent,  for  seven  days'  time  to 
plead.  The  defendant  delivered  a  plea  on  the  evening  of 
the  23rd  of  October,  dated  on  that  day.  The  question 
was,  whether  the  plaintifF  was  in  a  situation  to  avail  himself 
of  the  error  committed  by  the  defendant,  in  delivering  a 
plea  so  dated  at  such  a  time  ?  By  the  1  &  2  Wm.  4,  c  39, 
8.  11,  it  was  provided,  ^^that  no  declaration,  or  pleading 
after  declaration,  shall  be  filed  or  delivered  between  the 
10th  day  of  August  and  24th  day  of  October."  It  had 
been  ordered  by  12  Reg.  Gen.,  M.  T.,  3  Wm.  4,  (a)  "  that 
in  case  the  time  fbr  pleading  to  any  declaration,  or  for 
answering  any  pleadings,  shall  not  have  expired  before  the 
10th  day  of  August  in  any  year,  the  party  called  upon  to 
plead,  reply,  &c.,  shall  have  the  same  number  of  days  for 
that  purpose,  after  the  24th  day  of  October,  as  if  the 
declaration  or  preceding  pleading  had  been  delivered  or 
filed  on  the  24th  day  of  October."  In  the  construction  of 
that  rule,  the  Courts,  in  the  cases  of  Wilton  v.  Bradi^ 
locke  (6),  and  Trinder  v.  Smedley  (c)  had  held  that  the  &ct 
of  the  time  being  cnlaiged  did  not  interfere  with  the 
operation  of  the  rule.  The  defendant  was  clearly  wrong 
in  thus  delivering  his  plea,  and  the  question  was,  whether 
it  amounted  to  an  irregularity  or  a  nullity  ?  If  it  was  an 
irregularity,  then  the  objection  had  been  taken  too  late  by 
the  plaintiff;  for  the  rule,  in  the  present  case,  had  not  been 
obtained  until  the  3rd  of  November,  which  was  the  second 
day  of  Term,  although  the  time  for  pleading  had  clearly  ex- 
pired on  the  28th  of  October.  The  plmntiff  should  either 
have  applied  to  a  judge  on  the  31st  of  October,  or,  as  the  Istof 
November  was  a  Sunday,  on  the  2nd  of  November,  whidi 
was  the  first  day  of  Term.  The  case  of  Hinton  v.  Stevens  {d), 

(a)  Ante,  vol.  1,  p.  474.  (r)  Ante,  vol.  3,  p  87. 

ih)  Ante,  vol   2.  p.  416.  (rf)  Ante,  vol.  4,  p.  283. 
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decided  that  an  objection,  on  the  ground  of  irregularity,  1840. 
must  be  taken  within  four  days  fix>m  the  time  of  its  com« 
mission.  If,  on  the  other  hand,  the  error  of  the  defendant 
rendered  the  plea  a  nullity,  then  the  plaintiff  should  have 
treated  the  plea  as  a  nullity,  and  signed  judgment;  not 
having  done  either,  the  present  application  could  not  succeed. 

CoLEBiDOE,  J. — The  delivery  of  this  plea  was  clearly  no 
delivery  at  alL 

Heatofij  in  support  of  the  rule,  contended,  that  this 
motion  being  founded  upon  the  express  provision  of  an  act 
of  Parliament,  and  the  plea  amounting  to  merely  a  nullity, 
the  plaintiff  could  not  waive  the  advantage  of  his  objection. 
But,  supposing  that  it  was  an  irregularity  only,  the  plaintiff 
must  be  considered  as  having  come  to  the  Court  in  due 
time.  A  party  was  only  bound  to  come  to  the  Court  before 
the  other  side  had  taken  another  step.  In  this  case  the 
application  had  been  made  vdthin  that  time.  The  restriction 
of  four  days  could  not  be  put  upon  a  party  in  all  cases.  It 
might  be  said  that  no  injury  had  been  produced  to  the 
plaintiff  by  the  course  which  the  defendant  had  taken. 
The  feet,  however,  was  the  contrary,  because  here  the  de- 
fendant had  pleaded  before  he  was  obliged,  according  to 
the  practice  of  the  Court,  which  would  have  the  effect  of 
compelling  the  plaintiff  to  reply  sooner.  With  respect  to 
making  this  application  to  the  Court,  instead  of  treating 
the  plea  as  a  nullity,  and  signing  judgment,  the  plaintiff 
had  thought  it  more  becoming  practice  to  apply  to  the 
Court  for  leave  to  sign  judgment  than  to  take  such  a  step 
of  his  own  accord. 

CoLDRiDOE,  J. — The  party  who  makes  such  a  motion 
as  this  is  bound  to  take  care  that  he  is  himself  correct 
The  plea,  in  this  case,  delivered  by  the  defendant,  was  a 
mere  nullity ;  being  a  nullity  it  might  have  been  safely 
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1840.        passed  over  by  the  plaintiff.     Hien,  if  it  was  .a  mere  irre- 
"JJJJ^^        gularity,  according  to  the  case  of  Hinton  v.  Stevensy  the 
^-  time  within  which  the  motion  ouirht  to  have  been  made 

had  expired  on  the  Ist  of  November.  The  plaintiff  ought, 
therefore,  to  have  come  to  the  Court  on  the  2nd  of  No- 
vember, the  Ist  being  a  Sunday.  He  did  not,  however, 
apply  till  the  3rd  of  November,  and  I  think,  therefore,  that 
his  application  was  too  late.  The  present  rule  must  be 
made  absolute,  without  costs  on  either  side,  and  the  de- 
fendant may  have  twenty-four  hours  to  plead. 

Rule  accordingly. 


Priestley  v.  Gray  and  Wife. 
Wbere  the  td-  Mid  RLE  and  White  shewed  cause  against  a  rule  nisi,  ob- 

mmiflratora  of        , 

an  attorney,  tamed  by  Humfreyy  which  called  upon  the  administrators 
intestate's  bill,  ^^  ^^  attorney  for  the  defendants  in  this  case,  to  shew 
wider  umSe    ^^^^^  ^^J  ^^3  should  not  pay  the  costs  of  taxation  of  the 

to  tax  it,  and     attorney's  bill,  it  haviug  been  reduced  by  more  than  one- 
more  than  one-  - 
sixth  is  taken     sixth.      It  appeared,  fix>m  the   affidavits,  that  the   admi- 

Master,  Sie  ad.  i^trators  of  the  attorney  had  delivered  the  bill  in  the  usual 
""nJbo^  way.  An  application  was  then  made  for  a  judge's  order,  to 
topay  the  costs  which  the  administrators  consented,  for  referring  the  bill  to 
though  they  taxation.  This  order  contained  the  usual  undertaking,  as 
AejndLc's*^  to  paying  or  refunding,  according  as  it  should  be  found 
wder  being       jh^t  the   attorney  had  not  been  paid  or  overpaid.      On 

taxation  the  Master  reduced  the  amount  of  the  bill  by 
more  than  one-sixth,  and  the  present  rule,  among  othe 
matters,  required  the  administrators  to  pay  the  costs  of  tai 
ation.     It  was  submitted,  however,  that  all  the  authoritif 
were  against  an  application  to  make  an  attorney's  peraoc 
representative  pay  the  costs  of  taxation,  even  though  t 
bill  was  reduced  by  one-sixth  of  its  amount.     The  cm 
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of  2)00  A  Sabin  v.  Sabin{a\  Gerrard  v.  AmoU(b),  Weston        IWO. 
v.  Pool(c)y  and   TkUTs  Practice^  p.  332,  9th  Ed,  were 
muthorities  to  this  effect 

R.  Alexander  and  Humfrey  supported  the  rule,  and  con- 
tended, that  the  representatives  of  the  attorney  having  en* 
tered  into  the  undertaking  to  refund  what  should  be  found 
to  have  been  overpaid,  they  had  undertaken  to  abide  by  all 
the  consequences  of  the  taxation.  They  were,  therefore, 
bound  to  pay  the  costs  of  that  taxation  pursuant  to  the 
provisions  of  the  statute  under  which  the  taxation  pro- 
ceeded. 

Cur,  adv.  tmU. 

Pattebon,  J. — With  respect  to  the  liability  of  the  at- 
torney's administrators  to  the  costs  of  taxation,  the  Master 
having  taxed  off  more  than  one-sixth  from  the  bill,  they 
having  consented  to  submit  their  clahn  to  taxation,  several 
cases  have  already  decided,  that  personal  representatives  of 
an  attorney  are  not  liable  to  pay  the  costs  of  taxation.  I 
think,  therefore,  that  I  must  dischai^e  this  rule,  with  respect 
to  that  point,  as  well  as  the  other  matters  mentioned  in  it, 
but  without  costs. 

Rule  discharged  accordingly. 

(a)  Ante,  vol.  8,  p.  468.  (c)  2  Strange,  1056. 

ib)  Ante,  vol.  6,  p.  336. 


Smith  v.  Jennings. 

JflARTIN  shewed  cause  against  a  rule  nisi,  obtained  by  }|^^  *i^ 
Peacock^  to  set  aside  the  issue,  and  all  subsequent  pro-  an  indenture, 

«.  ^       .  1     .  .  ,  T  •  t*  i^^  ^^  plain- 

ceedmgs,  for  irregulanty,  with  costs,     it  was  an  action  of  tiff  craves  over, 
covenant  on  an  annuity  deed,  brought  to  recover  the  sum  ^t  ^ettinff' 

forth  the  inden- 
ture on  the  record,  replies  non  est  factum,  and  adds  the  similiter  fur  the  defendant,  and  delivers 
the  issue  with  notice  of  trial,  the  defendant  may  return  the  issue,  and  pra^  that  the  deed  maj  be 
enrolled,  and  if  plaintiff  afterwards  proceeds  to  trial  upon  the  issue  as  onginally  delivered,  it  is 
irrefular,  and  the  Court  will  set  aside  the  verdict. 
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1840.       ,of  SlOLf  alleged  to  be  due  upon  the  annuity.     The  de- 
Smith        fendant  pleaded  a  deed  by  the  plaintiff,  by  which  it  was 
^'  allied,  that  he  covenanted  not  to  sue  the  defendant  for  the 

annuity.  The  plaintiff  demanded  oyer  on  the  3rd  of 
August,  and  on  the  5th  of  that  month  oyer  was  given. 
The  plaintiff  replied  non  est  &ctum,  and  added  the  similiter 
for  the  defendant.  On  the  6th  of  August  he  made  up  the 
issue,  and  delivered  it,  with  notice  of  trial,  endorsed.  The 
defendant  afterwards,  on  the  8th  of  August,  returned  the 
issue,  with  the  similiter  struck  out,  and  delivered  a  rejoinder 
in  the  following  terms : — ^^  The  defendant,  as  to  the  repli- 
cation of  the  plaintiff,  says,  that  after  the  pleading  of  the 
said  plea  of  the  defendant,  and  before  the  plaintiff  replied 
thereto  as  aforesaid,  the  plaintiff  craved  oyer  of  the  said 
agreement  in  the  said  plea  mentioned,  and  it  was  granted 
by  the  Court  here,  and  the  said  agreement  was  thereupon 
read  to  him ;  wherefore,  and  because  the  plaintiff  has  not 
set  out  the  said  agreement  on  the  oyer  aforesaid,  he,  the  de- 
fendant, prays  that  the  said  agreement  may  be  enrolled, 
and  it  is  enrolled  in  these  words,  that  is  to  say,  an  agree- 
ment, &c.  (the  whole  was  then  set  out),  which  agreement, 
being  so  enrolled,  the  defendant,  for  rejoinder  to  the  said 
replication,  which  the  plaintiff  has  prayed,  may  be  inquired 
of  by  the  country  does  the  like."  No  fresh  notice  of  trial 
was  given,  and  the  plaintiff  tried  the  cause  as  undefended. 
The  objection  to  the  plaintifi^s  proceedings  was,  that  the 
defendant  having  rejoined  in  the  manner  described,  a  cor- 
responding alteration  ought  to  have  been  made  in  the 
issue,  and  that,  consequently,  a  fresh  notice  of  trial  ought  to 
have  been  given.  Martin  contended,  first,  that  the  de- 
fendant was  not  entitled  to  set  out  the  deed  at  all ;  and, 
secondly,  that  if  it  was  set  out,  the  notice  of  trial  given  was 
sufficient.  With  respect  to  the  first  point,  as  the  replication 
concluded  to  the  country,  the  plaintiff  had  a  right  to  add 
the  similiter  for  the  defendant,  and  give  nodce  of  trial. 
The  plaintiff  having  done  so,  the  defendant  had  no  right  to 
strike  out  the  similiter  and  set  forth  the  deed,  which  the 
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plaintiff  denied  to  be  his.     If  the  replication  had  been  in        1840. 
oonfession  and  avoidance,  then,  under  certain  circumstances,        smith 

the  defendant  mieht  have  a  richt  to  set  it  out ;  but  when      ,    '- 

^  ^  ,  Jennings. 

the  replication  denied  that  any  such  deed  ever  existed,  what 
were  the  contents  of  the  deed  was  imtnateriaL  No  prin- 
dfie  or  authority  could  be  shewn  for  encumbering  the 
record  with  a  deed  under  such  circumstances.  A  party  had 
a  right  to  demand  oyer,  and  having  had  it,  might  proceed 
without  taking  notice  of  the  oyer,  and  plead  to  the  deed. 
But  if  a  par^  confessed  the  execution  of  the  deed,  but  re- 
lied on  any  portion  of  it  which  would  vary  the  rights  of  the 
parties,  he  could  not  proceed  without  setting  out  the  deed. 
The  case  of  Smith  v.  Yeomans  (a)  would  be  relied  on  by 
the  other  side.  There,  it  appeared  to  have  been  held  that 
an  indenture  set  forth  upon  oyer  became  part  of  the  pre- 
ceding plea.  The  fiu^ts  of  that  case,  however,  were  quite 
difierent  from  those  of  the  present,  and,  therefore,  that 
decision  did  not  apply.  Chitty^i  Archbold,  p.  1022,  was 
also  to  be  cited.  Then,  the  rule  (1  R^.  Gen.,  H.  T., 
2  Wm.  4,  s.  44)  (ft),  was  cited.  The  words  of  that  rule 
were, — *'  If  a  defendant,  after  craving  oyer  of  a  deed,  omit 
to  insert  it  at  the  head  of  his  plea,  the  plaintiff,  on  making 
up  the  issue  or  demurrer-book,  may,  if  he  think  fit,  insert  it 
for  him ;  but  the  costs  of  such  insertion  shall  be  in  the  dis- 
cretion of  the  taxing  officer."  That  rule  clearly  appUed 
only  to  the  case  of  a  plaintiff,  and  not  to  that  of  a  defend- 
ant Here,  it  was  the  defendant  who  sought  to  insert  the 
deed,  and  not  the  plaintiff.  It  was  then  stated  in  the  text- 
book cited,  that  '^  if  the  plaintiff,  craving  oyer  of  a  deed, 
&C.,  do  not  afterwards  set  it  forth  in  his  repUcation,  &c.,  the 
defendant,  in  his  rejoinder,  may  (if  he  wish  to  have  it  set 
forth)  pray  that  the  deed  may  be  enrolled,  and  then  set  it 
forth,  or  at  least  such  parts  of  it  as  relate  to  the  matters  in 
dispute."  Com.  Dig.  tit.  **  Pleader,^  (^  1)»  ^^  ^^^  ^  <^ 
authority  for  that  proposition.     No  such  position  was  to  be 

(a)  I  Saund.  317.  •         (ft)  Ante,  vol.  I,  p.  188. 


Jennings. 
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1840.        found  in  ComyiCt  Digest.    The  couree  puiBued  in  the  pre- 
T"v '     sent  case  would  be  finind  to  accord  with  the  rule  laid  down 

Smith         , 
V,  in  the  case  of  The  Weavers  Company  v.  Forrest  (a).  There, 

it  was  held,  that  a  defendant  who  has  oyer  is  not  bound  to 
insert  it  in  his  plea.  That  was  an  action  brought  by  the 
Company,  as  common  informerB,  for  the  penalties  under 
the  7  Geo.  2,  c.  7,  for  filing  printed  calico,  and  set  out 
their  charter,  to  shew  they  had  power  to  sue  and  be  sued, 
with  a  profert  The  defendants  demanded  oyer,  and  had 
a  copy  of  the  charter  delivered  to  them,  after  which  they 
put  in  the  general  issue  of  nil  debet,  taking  no  notice  of  the 
oyer.  The  plaintifi  made  up  the  issue,  and  inserted  the 
prayer  and  oyer  at  the  head  of  the  pleas,  and  demanded  to 
be  paid  for  it ;  upon  which  the  Court  was  moved  to  ex- 
punge it;  for  though  the  defendants  had  a  right  to  see 
whether  the  plaintifis  may  sue,  yet  they  are  not  bound  to 
insert  the  oyer,  but  may  plead  to  the  merits.  The  Court 
there  held,  that  if  the  plaintifl&  would  avail  themselves  of 
the  letters  patent  being  set  out  at  large,  they  ought  to  do 
it  by  praying  them  to  be  enrolled  at  the  head  of  their  re- 
plication, and  ought  not  to  do  it  at  the  defendant's  ex- 
pense, and,  therefore,  ordered  the  oyer  to  be  expunged.  The 
report  of  this  case  in  Barnes^  p.  327,  was,  however,  to  a 
different  effect,  but  was  inconsistent  The  case  of  Snell  v. 
SneU{b)  was  a  direct  authority  in  &vour  of  the  plaintiff. 
The  marginal  note  of  that  case  was  ^^  where,  in  covenant,  a 
defendant  craves  oyer  of  the  deed,  sets  it  out,  and  pleads 
non  est  fectum,  the  deed  so  set  out  becomes  a  part  of  the 
declaration,  and  the  only  question  at  the  trial  of  that  issue 
is,  whether  the  deed  set  out  was  executed  by  the  defend- 
ant?" There,  Mr.  Justice  Bay  ley  said,  '^  if  a  plaintiff 
states  the  legal  effect  of  a  deed,  the  defendant  has  a  rig^t 
to  see  it  on  oyer ;  and  if  the  meaning  varies  from  that  attri- 
buted to  it  in  the  declaration,  in  order  to  take  advantage  of 
that  variance,  he  should  plead  non  est  fectum,  without  set- 

(a)  2  Str.  1240.  (6)  4  B.  &  C.  741  $  7  I>owl.  &  Ry.  249. 
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ting  out  the  deed.     If  it  does  not  support  the  breach  he        1840. 
should  set  it  out  and  demur.     If,  however,  he  sets  out  the     ^""^^^ 

'  '  Smith 

deed  on  oyer,  and  pleads  non  est  factum,  the  only  question  »• 

at  the  trial  of  that  issue  is,  whether  the  deed,  whereof  the 
tenor  is  set  out,  was  executed  by  the  defendant  or  not  ? 
That  is  the  language  of  Gibbs^  C.  J.,  in  Waugh  v.  BusselL 
**  \£,  after  a  deed  has  been  set  out  on  oyer,  a  plea  of  non  est 
&ctum  could  put  in  issue  the  legal  effect  ascribed  to  the 
deed  in  the  declaration,  and  not  merely  the  existence  of  the 
deed  set  out  on  oyer,  it  would  be  sending  to  the  jury  not 
so  properiy  a  question  of  fact  as  question  of  law ;  what 
is  the  construction  or  legal  effect  of  the  deed?^  It  appeared, 
therefore,  firom  this  judgment,  that  if  any  other  course  had 
been  pursued  by  the  plaintiff,  he  would,  by  pleading  non 
est  fiurtum,  have  prevented  himself  from  taking  advantage 
of  the  variance  which  might  appear  between  the  deed,  as  it 
a{q>eared  in  the  declaration,  and  on  oyer.  No  benefit 
oould  accrue  to  the  defendant  from  setting  out  this  deed,  or 
enrolling  it  The  course  adopted  by  the  plaintiff,  there- 
fore, was  clearly  correct  Secondly,  as  to  the  notice  of  trial. 
SajqxMong  the  defendant  had  a  right  to  set  out  the  deed 
after  enrolment,  the  effect  of  the  pleadings  would  remain  pre- 
cisely the  same  as  before.  The  issue  on  them,  by  means  of 
the  plea  of  non  est  iBEictum,  remained  the  same.  The  plain- 
tiff, then,  had  a  right  to  give  notice  of  trial  upon  that  issue. 
Having  given  such  notice,  and  tried  his  cause  pursuant  to 
it,  his  proceedings  were  regular.  On  these  grounds  the 
present  rule  ought  to  be  discharged. 

Peacock^  in  support  of  the  rule.  The  question  is,  whe- 
ther, if  a  defendant  plead  a  deed,  and  the  plaintiff,  after 
craving  oyer,  deny  the  making  it,  the  defendant  is  or  not 
entidcd  to  have  the  deed  put  out  on  the  record  ?  On  prin- 
ciple, he  clearly  ought  It  was  quite  clear,  from  the  case  of 
7!fe  Weavers^  Company  v.  Forrest  and  others,  abready  cited, 
that  if  a  plidntiff  made  profert  of  a  deed  in  his  pleadmgs, 
and  the  defendant  prayed  oyer  of  the  deed,  and  did  not  set 
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1840.        it  out,  the  plaintiff  might  pray  to  have  the  deed  enrolled. 
^  When  the  pleadings  were  formerly  ore  tenus,  the  party 

V'  pleading  a  deed  was  obliged  to  bring  it  into  Court,  and  the 

opposite  party  had  a  right,  if  he  desired  it,  to  see  the  deed. 
If  the  opposite  party,  however,  pleaded  non  est  factum, 
without  oyer,  the  effect  of  the  plea  was  to  deny  that  he  ever 
made  such  a  deed  as  that  set  out  in  the  pleadings.  If  he 
craved  oyer,  and,  after  seeing  the  deed,  denied  it  to  be  his, 
he  merely  denied  that  the  deed  produced  to  him  was  his, 
and  he  could  not  afterwards  take  any  objection  on  the 
ground  of  variance  between  the  deed,  as  alleged  in  the 
pleadings,  and  the  deed  when  produced  on  the  triaL 
There  were  several  reasons  why  a  party  might  wish  to  have 
the  deed  set  out  on  oyer ;  it  might  be  for  the  purpose  of 
taking  the  opinion  of  the  Court  in  which  the  action  was 
brought,  or  of  a  Court  of  error,  as  upon  the  construction  of 
the  deed ;  as,  for  instance,  when  the  question  was,  whether 
any  particular  instrument,  under  seal,  amounted  to  a  lease, 
or  merely  an  agreement,  a  party  might  wish  to  have  the 
deed  set  out  upon  the  record,  that  the  Court  might  judge 
whether  it  operated  as  an  actual  lease  or  not,  or  it  might  be 
for  the  purpose  of  preventing  the  opposite  party  fix>m  taking 
advantage  of  any  variance  in  setting  out  the  deed. 

Patteson,  J. — By  the  plea  of  non  est  &ctum,  the  only 
issue  raised  is,  whether  the  deed  set  out  on  oyer  was  ex  - 
ecuted  ?  In  Snell  v.  Snell,  it  appears  to  have  been  decided, 
that  if  the  defendant  wishes  to  take  advantage  of  any  vari- 
ance between  the  deed  alleged  in  the  declaration  and  the 
one  of  which  oyer  is  given,  he  must  not  set  out  the  deed  on 
oyer. 

Peacock.  It  would  be  inconsistent  that  the  party,  after 
craving  oyer  and  pleading  non  est  factum,  should  be 
allowed  to  alter  the  effect  of  his  plea,  by  not  setting  out  the 
deed.  The  present  case  was  the  converse  of  the  case  in 
Strangers  Reports.     It  appeared,  from  that  case,  that  the 


V. 

Jennings. 
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plaintiff  would,  under  similar  circumstancesy  have  a  right  to 
make  the  deed  a  part  of  the  record,  and  it  was  difficult  to 
perceive  why  a  defendant  should  not  have  a  similar  right 
I^  when  the  defendant  craved  oyer  of  a  deed,  the  plaintiff 
would  have  a  right  to  set  it  out  in  his  replication,  and  treat 
it  as  part  of  the  defendant's  plea,  if  the  defendant  did  not 
set  it  out  in  his  plea ;  the  defendant  must  have  a  right, 
when  the  plaintiff  craved  oyer  of  a  deed  set  out  in  the  plea, 
to  have  the  deed  entered  of  record,  or  set  it  out  in  his  re- 
joinder, if  the  plaintiff  did  not  set  it  out  upon  oyer  in  his 
replication.  The  deed  not  being  set  out  upon  the  record, 
the  issue  was  very  different  from  that  which  would  have 
been  raised,  if  the  deed  had  been  set  out  upon  oyer,  or 
entered  of  record.  The  defendant  had  a  right,  therefore, 
to  strike  out  the  similiter,  and  the  plaintiff  having  proceeded 
to  trial  upon  the  issue,  as  at  first  delivered,  the  subsequent 
proceedings  were  irr^ular. 

Cur.  adv.  vult. 

Patteson,  J. — This  is  an  action  on  an  annuity  deed. 
The  defendant  pleads  an  indenture,  with  a  covenant  not  to 
sue.  The  plaintiff  has  oyer,  and  replies  non  est  &ctum, 
without  setting  out  the  indenture,  adds  the  similiter,  and 
delivers  the  issue,  with  notice  of  trial.  The  defendant  re* 
turns  it,  and  afterwards  delivers  a  rejoinder,  in  which  he 
prays  that  the  indenture  may  be  enrolled,  and  it  is  enrolled 
in  haec  verba,  and  then  adds  the  similiter.  The  plaintiff 
delivered  no  fresh  issue  or  notice  of  trial,  and  the  cause  was 
tried  as  undefended,  upon  the  original  issue.  The  Weaver  J 
Company  v.  Forrett  is  cited,  in  which  the  Court  held,  that 
if  a  defendant  has  oyer  of  a  deed,  of  which  profert  is  made 
in  the  declaration,  and  then  pleads  non  est  factiun,  without 
setting  out  the  deed,  the  plaintiff  cannot  set  it  out  for  him 
at  the  head  of  the  plea,  but  must  pray  that  it  be  enrolled, 
and  set  it  out  in  the  replication.     A  rule  of  Court  of  H.  T., 

TOL.  IX.  H  D.  p.  C. 
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2  Wm.  4,  s.  44  (a),  has  expressly  provided  that  the  plaintiflF 
may  set  it  out  at  the  head  of  the  plea.     It  follows  that  non 
»•  est  factum  must  be  a  denial  of  the  deed  set  out  on  oyer, 

and  not  of  that  stated  in  the  declaration,  and  that  a  de- 
fendant cannot  now,  under  a  plea  of  non  est  factum,  take 
advantage  of  a  variance  between  the  deed  stated  in  the  de- 
claration and  that  set  out  on  oyer.  His  course  is  to  set  it 
out  himself  and  demur  for  the  variance  which  makes  the 
declaration  inconsistent,  for,  when  set  out  in  the  plea,  the 
deed  becomes  part  of  the  declaration.  The  law  laid  down 
by  Mr.  Justice  Bayley,  in  SneU  v.  Snell(b)j  is,  therefore, 
altered  by  the  late  rule,  if  it  ever  was  as  there  stated.  With 
all  possible  deference  for  so  high  an  authori^,  I  much 
doubt  whether  it  even  was  as  there  stated.  Oyer  is  the  act 
of  the  Court,  and  having  been  once  given,  it  ought,  in 
strictness,  to  be  stated  by  the  person  who  has  had  it,  and  I 
cannot  understand  how  he  can  give  himself  any  advantage 
by  omitting  to  state  it  But  whether  this  be  so  or  not,  and 
whether  the  rule  of  H.  T.,  2  Wm.  4,  would  apply  to  a  case 
like  the  present,  in  which  the  plaintiff,  and  not  the  defend- 
ant, craves  oyer,  so  that  the  words  of  the  rule  are  not  appli- 
cable ;  still  I  have  no  doubt  that  the  party  who  gives  the 
oyer,  has  a  right  to  have  the  deed  set  out  on  the  pleadings 
in  some  part  of  the  record.  Here,  the  defendant  could  not 
set  it  out  otherwise  than  as  he  has  done,  by  rejoining,  and 
inserting  it  by  way  of  enrolment  in  that  rejoinder.  For 
he  does  not  make  up  the  issue  on  the  record,  and  I  think 
it  quite  clear  that  the  plaintiff  was  bound  to  alter  the  issue 
accordingly.  As  he  has  not  done  so,  I  think  the  trial  was 
irregular,  and  it  is  unnecessary  to  consider  whether,  if  he 
had  altered  it,  a  new  notice  of  trial  should  have  been  given. 

Rule  absolute,  without  costs, 
(a)  Anie,  vol.  1,  p.  188.  (A)  4  B.  &  C.  749. 
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1840. 


Reoina  V,  The  Justices  of  Middlesex. 

Jo  ODKTN  shewed  cause  against  a  rule  nisi,  obtained  by  Where  a  parish 
Prendergtutf  calling  on  the  justices  of  the  county  of  Middle-  Slped  tmder 
sex  to  shew  cause,  why  a  writ  of  mandamus  should  not  T^^h^^JS' 
iflsue,  commanding  them  to  enter  continuances  and  hear  an  >gunit  tn 

-  order  oi  re* 

appeal  against  an  order  for  the  removal  of  certain  paupers  moral,  widiin 

finom  the  parish  of  Hingham,  in  the  county  of  Norfolk,  to  S^^rier. 

the  parish  of  St  Leonard,  Shoreditch,  in  the  county  of  ^^^^^J^ 

Middlesex.     The  facts  of  the  case  appeared  to  be  these:  moral,  but  does 

Tie  order  of  removal  was  made  on  the  21st  of  June,  1838,  the  ^peal  at 

and  sent,  with  a  copy  of  the  pauper's  examination,  to  the  ap-  2»ble*»»!^" 

pellant  parish  on  that  day  or  the  day  following.     On  the  27th  J^J^^;^*^ 

of  June,  a  notice  was  received  by  the  respondent  parish,  paruh  doet  not 

which  was  within  the  twenty-one  days  prescribed  by  the  pauper  for  a 

4  &  5  Wm.  4,  c.  76,  sec.  79.     That  notice  was  in  the  fol-  g^^'* 

lowinff  form : — "  We,  the  overseers  of  the  parish  of  Himr^  wards,  the 

ham,  give  notice  that  we  shall  appeal,  &c.,  and  that  the  ^^fresh 

grounds  of  our  appeal  are,  Ac"    The  notice  then  proceeded  J^STpuriSuit 

to  state  the  grounds  of  the  appeal,  but  did  not  mention  the  ^  ^^vl**^* 

sessions  at  which  the  appeal  was  to  be.     It  was  siimed  by  when  the  pan- 

ner  is  actiullv 

two  persons,  who  described  themselves  as  oveiseers  of  the  rmoved. 
poor  of  the  parish  of  Hingham.  At  the  same  time,  a  cer- 
tificate of  marriage,  which  shewed  the  pauper  to  be  settled 
in  another  parish,  was  forwarded.  No  further  steps  were 
taken  by  the  appellant  parish.  In  the  beginning  of  the 
month  of  April,  1839,  the  pauper  was  removed.  A  fresh 
notice  of  appeal  was  then  given  for  the  next  sessions,  which 
took  place  in  July.  The  quarter  sessions  refused  to  hear 
the  appeal,  on  the  ground,  that  notice  had  not  been  given 
in  due  time.  The  question  in  this  case,  therefore,  was, 
whether,  according  to  the  construction  which  ought  to  be 
pat  on  the  79th  section  of  the  4  &  5  Wm.  4,  c.  76,  the 
notice  of  appeal  had  been  given  too  late  ?  In  order  to  raise 
the  question,  it  had  been  admitted  between  the  parties, 

M  2 


ices  of 
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that  the  Middlesex  Sessions  should,  for  this  purpose,  be 
considered  like  any  country  Quarter  Sessions.  This  was 
necessary,  because,  by  the  practice  of  the  Middlesex  ses- 
esKx.  sions,  eight  opportunities  were  afforded  for  the  trial  of 
appeals,  although  only  four  opportunities  existed  at  the 
country  quarter  sessions.  It  was  agreed,  therefore,  that  the 
October  sessions  in  the  year  1838  was  the  first  practicable 
sessions,  to  which,  under  any  circumstances,  the  appeal 
could  have  been  made.  The  words  of  sec.  79  were  the 
following :  '^  That  from  and  afier  the  Ist  day  of  November, 
1834,  no  poor  person  shall  be  removed  or  removable  under 
any  order  of  removal  fix>m  any  parish  or  workhouse  by 
reason  of  his  being  chargeable  to  or  relieved  therein,  until 
twenty-one  days  after  a  notice  in  writing  of  his  being  so 
chargeable  or  relieved,  accompanied  by  a  copy  or  counter- 
part of  the  order  of  removal  of  such  person,  and  by  a  copy 
of  the  examination  upon  which  such  order  was  made,  shall 
have  been  sent,  by  post  or  otherwise,  by  the  overseers  or 
guardians  of  the  parish  obtaining  such  order,  or  any  three 
or  more  of  such  guardians,  to  the  overseers  of  the  parish  to 
whom  such  order  shall  be  directed :  Provided  always,  that 
if  such  overseers  or  guardians  as  last  aforesaid,  or  any  three 
or  more  of  such  guardians,  shall  by  writing  under  their 
hands  agree  to  submit  to  such  order,  and  to  receive  such 
poor  person,  it  shall  be  lawful  to  remove  such  poor  person 
according  to  the  tenor  of  such  order,  although  the  said 
period  of  twenty-one  days  may  not  have  elapsed :  Provided 
also,  that  if  notice  of  appeal  against  such  order  of  removal 
shall  be  received  by  the  overseers  or  guardians  of  the  parish 
from  which  such  poor  person  is  directed  in  such  order  to 
be  removed  within  the  said  period  of  twenty-one  days,  it 
shall  not  be  lawful  to  remove  such  poor  person  until  after 
the  time  for  prosecuting  such  appeal  shall  have  expired,  or 
in  case  such  appeal  shall  be  duly  prosecuted,  until  after  the 
final  determination  of  such  appeal"  On  this  section,  the 
question  arose,  whether  a  parish,  which  had  given  notice  of 
Appeal  pursuant  to  the  provisions  of  the  4  &  5  Wm.  4,  c  76, 
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could  abandon  that  notice  and  give  a  firesh  notice,  pursuant        1840. 
to  the  13  &  14  Car.  2,  c.  12,  s.  2  ?     It  was,  however,  to  be     ^"^^1^^ 
contended,  as  a  preliminary  matter,  that  the  appellants  had  ^    ,^\ 
not  m  tact  appealed,  for,  the  notice  sent  to  the  responding    Mjodlksex. 
parish  did  not  amount  to  a  notice  of  appeal     If  the  lan- 
g^uage,  however,  of  it  was  considered,  it  could  not  be  re- 
garded as  amounting  to  any  thing  else  than  a  notice  of 
appeal     Treating  it  then  as  a  notice  of  appeal^  it  was  sub- 
mitted,  that  the  appellants  could  not  first  of  all  avail  them- 
selves of  the  new  statute,  by  appealing  before  the  actual 
removal  of  the  pauper,  and  afterwards,  when  the  removal 
did  take  place  give  a  fresh  notice  of  appeal,  according  to 
the  old  statute  of  the  13  &  14  of  Car.  2,  c.  12,  s.  2.     If  the 
Court  should  decide  that  the  appellant  parish  was  at  liberty 
to.proceed  in  this  manner,  then  an  appellant  parish  might 
avail  itself  of  the  new  statute,  for  the  purpose  of  preventing 
the  removal  of  the  pauper ;  and  then,  no  matter  at  how 
distant  a  period,  give  another  notice  of  appeal,  and  thus, 
at  an  inconvenient  time,  raise  the  question  as  to  the  place  of 
the  pauper's  setdement     The  Courts  had  in  several  cases 
decided,  that  a  parish,  which  was  served  vdth  an  order  of 
removal,  was  not  compelled  to  avail  itself  of  the  provisions 
contained  in  the  4  &  5  Wm.  4.     In  this  case,  however,  the 
appellant  parish  had  availed  itself  of  those  provisions,  and, 
therefore,  had  no  right  to  abstain  from  prosecuting  its  ap- 
peal pursuant  to  that  act     It  could  not  wait  until  the 
pauper  was  actuaUy  removed,  before  it  litigated  the  question 
as  to  his  settlement 

Kelly  and  Prendergast  supported  the  rule,  and  contended, 
first,  that  under  the  circumstances  that  were  disclosed  in 
the  affidavits,  the  notice  in  question  could  only  be  regarded 
as  a  compliance  with  the  request  which  the  respondents 
had  made,  to  be  informed  by  the  appellants  whether  any 
grounds  of  objection  existed  on  their  part  to  the  order  of 
removal     If  the  notice  ^-as  examined  it  must  appear,  that 
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1840.        ijt  did  not  amount  to  a  notice  of  appeal.     It  did  not  state 
j^^^^^     ADj  sessions  to  which  an  appeal  was  to  be  made,  nor  was  it 
»•.  served  r^ularly,   but  merely  transmitted   by  post      But 

Middlesex,  supposing  it  did  amount  to  a  notice  of  appeal,  the  course 
pursued  by  the  appellants  was  perfectly  justifiable.  The 
cases  of  Regina  v.  The  Justices  of  Salop  (a).  Ilex  v.  The 
Justices  of  Cornwall  {b)y  Rex  v.  Hie  Justices  of  Leicester  {c)^ 
and  Rex  v.  The  Justices  of  Suffolk  {d)^  decided,  that  a 
parish  was  not  boimd  to  appeal  within  twen^-one  days 
after  the  service  of  the  order  of  removal.  [Patteson,  J. — 
The  cases  in  question  only  decide,  that  according  to  the 
statute  a  party  has  a  right  to  appeal  before  the  removal,  but 
he  need  not  exercise  that  right  He  may  wait  till  the 
actual  removal  takes  place.]  But  supposing  the  appellant  to 
have  exercised  the  right,  pursuant  to  section  79,  there  was 
nothing  in  the  statute  to  take  away  the  right  to  appeal, 
under  the  old  statute  of  Car.  2,  if  the  matter  of  the  appeal 
had  not  been  brought  before  the  Quarter  Sessions.  No 
doubt,  if  there  had  been  a  trial  at  the  sessions,  the  matter 
could  not  be  tried  again;  but  by  giving  the  notice  of 
appeal,  on  which  no  steps  were  taken,  the  party  had  not 
deprived  himself  of-  his  right  to  have  the  merits  considered. 
No  provision  to  that  effect  was  contained  in  the  statute, 
and  no  decision  had  been  pronounced  that  such  a  construc- 
tion could  be  put  upon  it 

Patteson,  J. — When  the  notice  of  appeal  is  given,  the 
opposite  party  is  bound  to  abstain  fiom  removing  the 
pauper,  until  the  time  for  prosecuting  the  appeal  has  ex- 
pired. Could  it  have  been  intended  by  the  Legislature 
that  the  support  and  custody  of  the  pauper  should  be  im- 
posed upon  the  respondent  parish  during  the  twenty-one 


(a)  Ante,  vol.  6,  p.  28.  (rf)  4  Ad.  &  El.  319 ;   and  5 

(A)  6  Ad.  &  El.  894.  N.  &  M.  503. 

(c)  Ante,  vo].  A,  p.  633. 
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days,  and  until  the  time  for  prosecuting  the  appeal  was        1840. 
entirely  passed,  and  then  that  the  matter  should  be  tried       tisauiA 

MlDDLEBKX. 

KeUjf.  That  would  be  merely  a  matter  of  inconvenience, 
whidi  could  not  supply  a  provision  in  the  act  of  Parliament, 
the  effect  of  which  would  be  to  deprive  the  party  of  his 
xig^t  to  have  the  matter  tried  on  the  merits.  Although  the 
enforcement  of  this  right  might  be  productive  of  inconve- 
nience, it  would  not  amount  to  injustice,  because,  by  the 
provisions  of  sec.  84,  if  the  appellant  parish  should  ultimately 
be  found  to  be  the  parish  in  which  the  pauper  was  legaUy 
settled,  that  parish  would  be  compelled  to  pay  the  expenses 
of  relief  and  maintenance  of  the  pauper  fit>m  the  time  of 
serving  notice  that  the  pauper  was  chargeable.  The  case 
of  Rex  V.  The  West  Riding  of  Yorkshire  (a)  was  strictly 
analogous.  The  marginal  note  of  that  case  was,  ^^  By  the 
17  Grea  3,  c.  106,  a  power  of  appeal  is  given,  on  certain 
conditions,  from  a  conviction  by  a  justice  of  the  peace  to 
any  Quarter  Sessions,  to  be  holden  within  six  months  from 
such  conviction.  If  the  appelknt  lodge  his  appeal,  and  the 
Court  dismiss  it  without  entering  into  the  merits,  because 
the  previous  conditions  have  not  been  regularly  complied 
with,  and  confirmed  the  conviction,  such  judgment  is  con- 
clusive, and  the  party  cannot  lodge  a  second  appeal  fix)m 
the  same  conviction,  though  within  the  six  months."  In 
that  case  Mr.  J.  BuUer  said,  **  The  act  says,  *  that  if  any 
person  shall  think  himself  aggrieved,  &c  he  may  appeal  to 
the  justices  at  any  general  Quarter  Sessions,  &c.  within  six 
months.'  That  certainly  only  gives  a  right  of  appealing 
once;  and  the  parties  here,  having  had  one  appeal,  are 
bound  by  that  If  the  question  had  rested  solely  on  the 
notice  of  appeal  for  the  first  sessions  which  happened,  and 
nothing  fiirther  had  been  done,  I  should  not  have  thought 
the  parties  bound  by  it ;  for  the  act  gives  the  power  of  ap- 

(a)  3  T.  R.  776. 
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1840.        pealing  within  a  certain  time  with  these  two  requisites,  that 
^^rp'^"""'^     the  appellant  must  give  ten  days'  notice,  &c.  and  within 
tf  ^  four  days  after  enter  into  a  recognizance  to  try  his  appeal. 

MioDLBSEx.  When  the  party,  therefore,  found  out  his  mbtake,  he  might 
have  stopped  there ;  but  he  persisted  in  going  on  with  his 
appeal,  and  brought  it  before  the  Court,  and  took  their 
judgment  upon  it  The  appellate  jurisdiction  was,  there- 
fore, fully  exercised ;  and  though  it  was  originally  in  the 
option  of  the  parties  whether  they  would  appeal  to  the  first 
or  second  sessions  which  took  place  within  the  six  months, 
yet  having  made  their  election  to  appeal  to  the  first,  they 
must  abide  by  the  judgment  there  given."  The  remarks  of 
Mr.  J.  Sutler  were  strictly  applicable  to  the  present  case. 
The  notice  of  appeal  having  been  given  in  this  case,  and 
nothing  done  upon  it  by  the  appellant,  it  must  be  considered 
as  abandoned  by  him,  and  then  he  was  remitted  to  his 
rights  as  they  existed  previous  to  the  passing  of  the  4  &  5 
Wm.  4,  c.  76.  According  to  the  law,  as  it  then  stood,  the 
appellant  parish  was  entitled  to  wait  until  the  pauper  was 
actually  removed,  and  then  appeal  to  the  next  practicable 
sessions  after  the  removal  had  taken  place.  In  the  present 
instance  it  was  quite  clear,  that  the  first  practicable  sessions, 
after  the  actual  removal  of  the  pauper,  was  the  sessions  to 
which  the  appeal  had  been  made. 

Patteson,  J. — I  wish  this  case  had  been  brought  before 
the  full  Court  It  is  a  very  important  question,  whether, 
afier  a  notice  has  been  given,  pursuant  to  the  statute  of 
4  &  5  Wm.  4,  c.  76,  that  notice  not  being  followed  up  by  a 
trial  of  the  appeal,  and  the  pauper  is  afterwards  actually  re- 
moved, the  appellant  may  still  give  notice  of  appeal.  That 
question  I  shall  not  decide  at  once.  I  can  readily  dispose 
of  the  rest  of  the  case.  It  has  been  said  that  this  notice 
sent  by  the  appellant  does  not  amount  to  a  notice  of  appeal; 
and  a  person  has  sworn  that  he  did  not  mean  this  as  a 
notiee.  In  doing  this  he  has  sworn  very  boldly  indeed.  I 
think  there  can  be  no  possible  doubt  that  this  was  a  notice 
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of  i^peaL     Considering  it,  therefore,  as  a  notice  of  appeal,        1840. 
the  question  arises,  whether  the  appellant,  having  given       Rbgina 
notice  of  appeal,  and  let  the  time  elapse  at  which  that  rp.    ,  "* . 
notice  ought   to   be   followed  up  by   the  trial  of  the  ap-    Middlesex. 
peal,  the  appellant  is  at  liberty  to  give  a  fresh  notice  of 
appeal,  under  the  statute  of  Car.  2.     None  of  the  cases  de- 
cided have  touched  that  point    They  have  only  established 
this  principle,  that  although  by  the  act  of  Parliament  the 
appellant  parish  has  a  right  to  appeal  before  the  pauper  is 
removed,  yet  the  appellant  parish  is  not  bound  to  give  such 
a  notice,  but  is  entitled  to  wait  until  the  pauper  is  actually 
removed.     It  does  not  follow  that  because  a  parish  begins 
to  act  according  to  the  new  remedy,  which  it  abandons, 
that  it  has  not  a  right  to  resort  to  the  old  one.     That  is  a 
question  of  much  consequence,  and  fit  to  be  considered. 

Cur.  adv.  vult. 

Patteson,  J. — This  was  a  rule  for  a  writ  of  mandamus 
to  the  Court  of  Quarter  Sessions,  to  enter  continuances 
and  hear  an  appeal,  and  the  question  is,  whether  the  appel- 
lant parish,  having  given  notice  of  appeal  within  twenty- 
one  days  after  it  received  the  order  of  removal,  under 
the  79th  section  of  4  &  5  Wm.  4,  c  76,  and  not  having 
prosecuted  such  appeal,  can,  upon  the  subsequent  removal 
of  the  pauper,  appeal  against  the  order  under  13  &  14 
Car.  2,  c.  12,  s.  2.  On  the  argument,  I  expressed  my  de- 
cided opinion,  that  what  took  place  here  amounted  to  a 
notice  of  appeal  by  the  appellant  parish.  On  considera- 
tion I  certainly  adhere  to  that  opinion,  and  I  also  think 
that  the  reasons  adduced  to  shew  that  the  question  I  have 
above  stated  does  not  arise  are  insufficient.  The  question 
itself  is  of  some  importance  in  regulating  the  practice. 
This  Court  has  several  times  held,  that  the  parish  officers 
are  not  bound  to  avail  themselves  of  the  79th  section,  but 
may  suffer  the  twenty-one  days  to  elapse,  and  appeal  to  the 
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1840.  next  sessions  after  the  actual  removal  They  have  con- 
Regina  sidered  that  the  appellant  parish  may  treat  itself  as  a  party 
^  ^^'.  -  aMrieved  by  the  order  of  removal  before  actual  removal,  by 
Middlesex,  the  necessary  operation  of  the  enactments  of  4  &  5  Wm.  4, 
c  76,  or  may  wait  until  they  are  aggrieved  by  the  actual 
removal  Further  than  this,  the  decisions  have  not  gone, 
the  facts  not  having,  prior  to  the  present  case,  raised  the 
question  now  to  be  determined.  I  have  no  doubt,  that  if 
the  appellant  parish  had  lodged  and  prosecuted  an  appeal, 
in  pursuance  of  their  notice,  and  had  fiuled,  whether  on  a 
point  of  form  or  on  the  merits,  and  the  pauper  had  after- 
wards been  removed,  as  the  79th  section  directs,  the  appel- 
lant parish  could  not  have  appealed  again.  The  case  of 
Ilex  V.  7i&0  Justices  of  the  West  Hiding  of  Yorkshire  (a)  is 
an  express  authority  for  the  principle  on  which  I  should  so 
hold,  and,  indeed,  the  learned  counsel  did  not  dispute  that 
point  The  dictum  of  Mr.  Justice  Butter ,  in  that  same  case, 
is  also  an  authori^  to  shew  that  a  notice  of  appeal  not  fol- 
lowed up  will  not  preclude  a  party  from  giving  a  fresh 
notice,  and  appealing  thereon,  provided  it  is  in  proper  time, 
supposing  it  to  be  the  first  notice.  The  principle  of  that 
dictum  applies  to  the  present  case,  and  as  the  84th  section 
of  4  &  5  Wm.  4,  c.  76,  gives  the  expenses  of  maintenance 
to  the  respondent  parish,  if  successful,  from  the  time  of 
their  giving  notice  of  the  chargeability,  no  material  injury 
arises  to  them  from  the  delay.  Looking,  therefore,  at  all 
the  enactments  of  4  &  5  Wm.  4,  c.  76,  relating  to  this  sub- 
ject, and  not  finding  anything  which  shews  that  the  legis- 
lature intended  a  notice  of  appeal,  not  followed  up  and  pro- 
secuted, to  deprive  the  appellant  parish  of  its  remedy  upon 
the  actual  removal  of  the  pauper,  and  finding  no  absurdly 
or  inconsistency  involved  in  holding  that  it  did  not  so 
intend,  I  feel  myself  bound  to  hold  that  the  appellant  parish 
might  expressly  or  tacidy  abandon  their  first  notice  of 

(a)  3  T.  R.  776. 
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appeal,  and  take  their  remedy  after  the  actual  removal  I  1840. 
am,  therefore,  of  opinion,  that  the  appellant  parish  was  not  RiGniA 
too  late,  and  that  this  rule  must  be  made  absolute.  *»..,*''. 

MlDDL£Si:X. 

Rule  absolute. 


Rbqina  v.  The  Justices  of  Hampshire. 

MfhATT  and  White  shewed  cause,  agunst  a  rule  nisi.  An  order  of 

which  called  on  the  justices  of  the  county  of  Hants  to  shew  nons  made  un- 

cause,  why  a  writ  of  certiorari  should  not  issue,  to  remove  Wm^4  *c%l 

into  this  Court  a  certain  order  made  at  the  Greneral  Quarter  «•  73,  and  the 

2  &  3  Vict.  c. 

Sesnon  of  the  Peace,  holden  in  December  last,  upon  the  ap-  85,  n.  1,3,  re- 

|dication  of  the  Guardians  of  the  Hartley  Wintney  Union,  ^|^|rs  \a 

far  an  order  upon  Stephen  Rowell,  to  reimburse  the  parish  W  tl>««»teof 

of  Odiham,  within  the  said  Union,  for  the  maintenance  and  fiuher  of  a 

support  of  a  female  bastard  child,  bom  on  the  body  of  Sarah  whom  an  ap- 

Champion,  single  woman;   and  whereby  it  was  ordered  ^eoamad^ 

that  the  sum  of  1 9/L 1 9*.  4A,  the  costs  of  and  chanres  incurred  ™"^  »^  •" 

.       .  tpphcation  to 

by  the  said  Stephen  Rowell,  in  resisting  such  application,  the  justices  at 

should  be  paid  by  the  said  Guardians.     The  order  was  in  ^  J^^^^' 

the  foUowmg  terms :— «  Southampton  to  wit :— At  the  Ge-  "  (^^^ 

neral  Quarter  Sessions  of  the  Peace  of  our  Sovereign  Lady  ^ions,  and  the 

,  transmissiun  of 

the  Queen,  holden  at  the  Castle  of  Winchester,  in  and  for  that  recogni- 
tfae  said  coun^  of  Southampton,  on,  &c.  (31st  December,  ^^^seL 


1839),  before,  &c.     By  the  Court     Whereas  a  female  bas-  "<^j^  ^^  ^^ 
tazd  child  was  bom  on  the  28th  day  of  March  last,  in  the  state  thosemat- 
parish  of  Odiham,  within  the  Union  of  Hartley  Wintney,  fect'cannotbe 
in  this  coun^,  of  the  body  of  Sarah  Champion,  single  HJg^^*^  ^ 
woman,  which  said  bastard  child,  by  reason  of  the  inabili^^    ,  J*  is  not  an 

'  .  .  .  .        objection  to 

of  the  said  mother  of  such  child  to  provide  for  its  mam-  the  order,  that 
tenance,  has  become  chargeable  to  the  said  parish,  and  the  [jje  mother  to 
Guardians  of  the  said  Union  having  made  diligent  inquiry  as  ^i^^i^^"®*" 
to  the  &ther  of  such  child,  and  due  notice  having  been  given  pvish  apply. 

1*     ii^f  ^  charse- 

to  Stephen  Rowell,  of  the  said  parish,  sawyer,  of  the  appli-  able  thereto,  or 

that  the  consent 

of  the  guardians 

to  the  application  was  obtained. 
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1840.        cation  hereunder  mentioned  intended  to  be  made,  the  said 
Regina       guardians  have  apphed  to  this  Court  for  an  order  on  the 
»•.  said  Stephen  Rowell,  the  person  whom  they  charge  with 

Hampshiee.  being  the  putative  father  of  such  child,  to  reimburse  the 
said  parish  for  its  maintenance  and  support :  and  the  said 
guardians  not  having  produced  any  agreement  of  the  said 
Stephen  Rowell,  and  the  said  Stephen  Rowell  having  ap- 
peared at  this  Court  by  his  attorney,  at  the  time  when  such 
apphcation  came  on  to  be  heard,  this  Court  hath  proceeded 
to  hear,  and  hath  heard  evidence  thereon,  and  not  being 
satisfied  that  the  evidence  adduced  sufficiently  supported 
the  charge  made  against  the  ssdd  Stephen  Rowell,  do  not 
think  fit  to  make  any  order  on  the  said  Stephen  Rowell, 
but  do  order  and  direct  that  the  sum  of  19/L  I9s,  4cl.,  being 
the  fiill  costs  and  charges  incurred  by  the  said  Stephen 
Rowell,  in  resisting  such  apphcation,  shall  be  paid  by  the 
said  guardians."  The  ground  on  which  this  apphcation  was 
made  was,  that  it  did  not  appear  on  the  &ce  of  the  order 
that  the  justices  had  jurisdiction  to  make  it  That  would 
depend  on  the  language  of  the  4  &  5  Wm.  4,  c  76,  ss«  72, 
73,  and  2  &  3  Wm.  4,  c.  84,  ss.  1,  3,  By  the  former  sta- 
tute it  was  provided  that  the  Quarter  Sessions  should  have 
power,  on  apphcations  by  parish  officers,  to  chai^ge  the 
putative  fisithers  of  bastard  children  with  their  support  for  a 
certain  period;  and  in  case  the  Quarter  Sessions  should 
not  make  such  an  order,  that  it  should  be  lawful  to  give  the 
putative  fisither  the  costs  of  resisting  the  apphcation.  By 
the  latter  statute  it  was  provided,  that  after  it  was  passed, 
*^  it  shall  not  be  lawfiil  to  make  any  such  apphcation  to  any 
Court  of  Greneral  Quarter  Sessions,  nor  shall  any  Court  of 
General  Quarter  Sessions  have  any  authori^  to  make  any 
order  upon  any  such  application."  By  that  section  the 
power  to  make  orders  on  the  putative  fathers  of  bastard 
children  was  transferred  to  the  "  special  or  petty  session, 
in  and  for  the  division  or  borough  within  which  such  union 
or  parish,  or  any  part  thereof,  shall  be  situated."  By  sec- 
tion 3,  it  was  provided,  "  That  if  the  person  whom  the 
guardians  or  overseers  shall  charge  with  being  the  putative 
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fittber  of  such  child,  shall  declare  to  the  justices  in  such        1840. 
special  or  petty  session,  that  he  is  desirous  that  the  charge        r^^JJJT^ 
flball  be  heard  and  determined  at  the  Quarter  Sessions  of  «»• 

The  Justioet  of 

the  peace,  and   shall  then  and  there  enter  into  a  recog-    Hampshire. 

niunce,  with  two  sufficient  sureties,  conditioned  personally 

to  appear  at  the   Quarter  Sessions  then  next  or  next  but 

one  ensuing,  as  the  justices  shall  think  fit,  to  answer  to  the 

said  chaige,  and  to  abide  the  judgment  of  the  Court  at  such 

searaons,   and  to  pay  all  the  costs  incurred  by  the  said 

guardians  and  overseers  in  bringing  such  charge  before  the 

8ud  Court,  in  case  the  Court  shall  adjudge  him  to  be  the 

putative  fiuher  of  such  child,  then  the  justices  in  special  or 

pet^  session  shall  not  proceed  further  to  hear  the  charge, 

but  shall  take  such  recognizance,  and  transmit  it  to  the 

deik  of  the  peace ;  and  in  such  case  all  further  proceedmgs 

in  the  matter  of  such  charge  shall  be  had  before  the  said 

Court  of  Quarter   Sessions   as  if  this  act  had  not  been 

made."     The  principal  objection  was,  that  the  order  did 

not  state  that  an  application  had  been  made  to  the  pet^ 

sessicMis,  or  that  a  recognizance  had  been  entered  into,  or 

that  that  recognizance  had  been  transmitted  to  the  Quarter 

Sessions.     Although  those  matters  did  not  appear  on  the 

&ce  of  the  order,  the  affidavits,  in  answer  to  the  application, 

stated  that  all  those  steps  had  been  taken. 

Patteson,  J. — I  cannot  hear  those  affidavits,  as  the  rule 
18  quite  clear  that  I  must,  in  deciding  this  question,  as  to 
what  ought  to  appear  on  the  order,  only  look  to  what  ap- 
pears on  the  face  of  the  order  itself. 

Plait  and  White  then  contended  that  the  order  was  suf- 
ficient as  it  stood,  to  shew  that  the  justices  had  jurisdiction 
to  make  it  If  the  two  sections,  the  first  and  second  of  the 
2  &  3  Vict  c  85,  were  read  together,  it  would  appear  that 
the  Quarter  Sessions  bad  clearly  power  to  make  this  order, 
although  certain  things  were  required  to  be  done  previous 
to  that  jurisdiction  being  exercised.     As  the  jurisdiction 
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1840.        did  exist,  it  would  be  presumed  that  it  had  been  properly 

R^UTA       exercised,  and  if  so,  the  acts  in  question  must  have  been  done. 

rhe  Jiutx      f  '"^^'^  ^^®®  ^^  authority  to  shew  that  it  was  necessary  for 

Hampsbiae.    the  justices  to  set  forth  all  those  steps  prescribed  by  the 

statute  as  having  been  taken.     Other  objections  had  been 

taken  to  the  order,  but  those  would  have  been  more  properly 

urged  by  the  putative  fitther,  in  case  an  order  had  been 

made  upon  him  by  the  sessions.     Tlie  result  of  them  was, 

that  the  order  did  not  shew  this  to  be  a  proper  case  for  the 

interference  of  the  justices  to  make  an  order  on  the  putative 

fiither.     That  objection  could  not  be  taken  by  the  guardians, 

as  they  applied  to  the  sessions  for  the  purpose  of  obtaining 

the  order. 

MawUnsofh  in  support  of  the  rule,  submitted  that  it  was 
not  competent  for  the  other  side  to  introduce  affidavits, 
in  order  to  supply  defects  in  the  order  of  sessions. 
He  cited  Regina  v.  The  Leeds  and  Manchester  Railway 
Company  (a).  Since  the  passing  of  2  &  3  Vict  c.  85,  s.  1, 
the  jurisdiction  of  the  Quarter  Sessions  to  make  orders  of  this 
description  was  abolished  generally.  By  the  third  section, 
certain  exceptions  were  introduced  which  gave  the  quarter 
sessions  jurisdiction.  Unless  the  facts  which  constituted 
those  exceptions  occurred,  the  sessions  had  no  jurisdic- 
tion. It  was  necessary,  therefore,  in  order  to  avoid  the 
effect  of  the  general  provision  contained  in  sec.  1,  that  those 
facts  should  be  shewn  on  the  face  of  the  order.  Where  the 
question  of  jurisdiction  arose,  there  was  no  intendment  in 
favour  of  it  It  was  necessary  that  the  jurisdiction  should 
clearly  appear  on  the  &ce  of  the  order.  He  cited  Regina 
v.  Toke{b)f  Rex  v.  Davis  (c),  Rex  v.  7%tf  Inhabitants  of 
I{ulcoti(d)f  Rex  V.  Stone  (e\  Regina  v.  Read(f).  If  this 
order  had  been  made  previous  to  the  passing  of  2  &  3  Vict. 

(a)  3  N.  &  P.  439 ;  8  Ad.  &  551. 
£1.413.  id)  6T.K,  583. 

(6)  3  N.  &  P.  323;   8  Ad.  &  (e)  1  East,  639. 

El.  227.  (/)!?.&  D.  413 ;  9  Ad.  & 

(c)  2  N.  &  M.  349 ;  5  B.  &  Ad.  El.  619. 


BaCHAELBCAS  TERM,   4   VICT.  175 

e»  85,  it  would  have  been  in  the  same  form.     The  passing        1 840. 
of  that  statute  had  introduced  substantial  changes  in  the     ^"^^^"""^ 
juriadiction  of  the  sessions,  and  those  must  clearly  shew  v. 

-  ,  ,  The  Jnstices  of 

diat  a  diflRerence  ought  to  be  made  in  the  statements  con-  HAUFSHims. 
tained  in  the  order.  The  order  was  objectionable  in  other 
respects,  as  it  did  not  shew  that  the  mother  of  the  child  had 
a  settlement  in  the  parish  of  Odiham,  or  that  she  was 
diaigeaUe  to  that  parish,  or  that  the  consent  of  the  guar- 
dians to  make  the  appUcation  had  been  obtained. 

Patteson,  J. — If  this  had  been  an  order  on  the  putative 
&ther,  those  objections  might  have  been  available.  If  it 
had  appeared  that  the  mother  was  not  settled  in  the  parish, 
or  that  she  was  not  chargeable,  or  that  the  consent  of  the 
goaidians  to  make  the  application  to  the  sessions  had  not 
been  procured,  that  might  be  a  groimd  for  refiising  to  make 
the  order  upon  the  putative  fitther ;  but  those  are  matters 
whidi  could  be  of  no  importance,  since  the  order  was  re- 
fined. In  order  to  support  those  objections,  it  must  be 
ooQtended,  that  if  the  order  had  stated  the  wonuin  not  to  be 
settled  in  the  parish  making  the  application,  and  that  the 
JQstiees,  on  that  ground,  refused  to  make  the  order  on  the 
putadve  father,  but  directed  the  applicants  to  pay  his  costs, 
that  diat  would  have  been  a  bad  order.  Tlie  case  being 
fairou^t  before  the  Quarter  Sessions,  for  whatever  reason 
the  justices  refused  to  make  an  order  on  the  putative  fitther, 
it  could  not  be  said  that  they  had  no  jurisdiction  to  order 
costs  to  be  paid  by  the  applicants  to  the  party  against 
whom  they  made  the  application.  No  doubt  an  appUcation 
i^ainst  the  putative  father  must  be  originally  made  to  the 
justices  at  petty  sessions,  and  that  the  putative  &ther,  if  he 
wishes  to  refer  the  matter  to  the  Quarter  Sessions,  must 
enter  into  recognizances,  which  are  to  be  transmitted  to  the 
Quarter  Sessions.  The  question  is,  whether  those  steps 
must  appear  on  the  face  of  the  order  ?  On  this  point,  I  shall 
take  time  to  consider  my  judgment 

Cur.  adv.  vult. 
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1840.  Pattbson,  J, — The  question  in  this  case  arises  underthe 

'"^^^^J^     statutes  4  &  5  Wm.  4,  c.  76,  ss.  72  and  73,  and  2  &  3  Vict 

_     »•  c,  85,  ss.  1  and  3.     By  the  former  act,  the  justices  in  the 

The  Justices  of  ... 

Hampshire.     Court  of  Quarter  Sessions  have  power  to  hear  appucations 

by  parish  officers,  for  charging  the  putative  &ther  of  a  bastard 
child,  and  to  make  an  order  on  him ;  or  in  case  they  do  not 
make  such  order,  to  give  him  the  costs  of  resisting  the  ap- 
plication. By  the  latter  act,  the  power  of  hearing  such 
applications  is  given  to  justices  in  special  or  petty  sessions, 
and  it  is  enacted,  that  ^^  after  the  passing  of  this  act,  it  shall 
not  be  lawful  to  make  any  such  application  to  any  Court  of 
general  Quarter  Sessions,  nor  shall  any  Court  of  general 
Quarter  Sessions  have  any  authority  to  make  any  order  upon 
any  such  application."  The  third  section,  however,  pro- 
vides, that  if  the  person  charged  shall  declare  to  the  justices 
at  petty  sessions  that  he  is  desirous  that  the  charge  shall  be 
heard  and  determined  at  the  Quarter  Sessions,  and  shall 
enter  into  recognizance  as  there  directed,  then  the  justices 
in  petty  sessions  shall  not  proceed  further,  but  shall  take 
such  recognizance,  and  transmit  it  to  the  clerk  of  the  peace ; 
^^  and  in  such  case,  23X  further  proceedings  in  the  matter  of 
such  charge  shall  be  had  before  the  said  Court  of  Quarter 
Sessions,  as  if  this  act  had  not  been  made."  The  efiect  of 
these  enactments  clearly  is,  to  give  authority  to  the  Court 
of  Quarter  Sessions,  only  under  certain  circumstances  and  on 
certain  conditions.  The  existence  of  those  circumstances, 
and  the  performance  of  those  conditions  do  not  raise  a  mere 
question,  whether  a  party  has  put  himself  in  a  situation  to  be 
heard  at  the  Quarter  Sessions,  but  a  question  as  to  the  juris- 
diction of  the  Quarter  Sessions.  In  the  present  case,  the 
circumstances  existed,  and  the  conditions  were  performed,  as 
appears  by  affidavits.  But  it  is  contended  that  those  affidavits 
cannot  be  received,  and  that  the  order  of  Quarter  Sessions 
must,  on  the  &ce*of  it,  shew  all  that  is  necessary  to  give 
the  Court  jurisdiction.  The  order  does  not  shew  that ;  for, 
it  merely  states  the  application  of  the  guardians  to  the 
Court  of  Quarter  Sessions,  the  determination  of  the  Court 
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not  to  make  an  order  on  the  person  charged^  and  an  award        1840. 


Regina 


of  costs  in  his  fiivour.  It  is  in  the  same  form  as  if  the 
Quarter  Sessions  had  general  original  jurisdiction  under  --,•'•. 
4  &  5  Wm.  4,  not  a  jurisdiction  arising  from  the  transmis-  Hampsuiae. 
sion  of  the  recognizance,  &c.,  under  2  &  3  Vict  Such  being 
the  state  of  facts,  I  am  of  opinion  that  the  writ  of  certiorari 
prayed  for  by  this  motion  must  go.  I  cannot  find  any  dis- 
tinction laid  down  between  orders  by  justices  in  Quarter 
Seflsions,  and  out  of  Quarter  Sessions.  In  either  case,  it  is 
necessary  that  the  order  should  shew,  upon  the  face  of  it, 
that  they  have  jurisdiction.  Now,  the  statute  of  2  &  3  Vict 
expressly  enacts,  that  they  shall  not  have  authority,  unless 
the  case  be  transmitted  to .  them  from  the  petty  sessions. 
They  should,  therefore,  have  stated  in  their  order  that  it 
was  so  transmitted. 

Rule  absolute. 


Edwards  v.  Napier. 

WW  HITE  moved  to  make  absolute  a  rule  nisi,  for  referring  it  b  lufficieDt 
it  to  the  Master,  to  compute  principal  and  interest  on  a  bill  n^gTto  compuuj 
of  exchange.     The  question  was,  whether  the  affidavit,  on  ^"^*if®J?*^^ 
which  the   appliction  was  founded,  disclosed  a  sufficient  receiving  met- 
service  on  the  defendant  ?     The  affidavit  stated,  that  the  de-  d^endant  at 
fendant  had  left  the  copy  of  the  rule,  «  with  a  female  who  ^Jl,^f  "'^" 
was  in  the  habit  of  receiving  messages  for  the  defendant,  at 
the  dwelling  house   of  the  defendant,  in  Brewer  Street, 
Golden  Square." 

Patteson,  J. — I  think  that  is  a  sufficient  service  of  the 
rule. 

Rule  absolute. 


VOL.  IX.  N  D.  p.  C. 
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1840. 

Franks  v.  Wicks. 

Inord«rto8up.  jf  YN DALE  applied  for  a  rule  to  shew  cause,  why  the 

cation  tostay  proceedings  in  this  case,  on  a  judgment  in  the  Brighton 

g^'J^  Court  of  Requests  Act,  (3  &  4  Vict.  c.  10)  should  not  be 

ft^ton  Court  stayed.     The  plaintiff  had  lodged  a  plaint  in  that  Court  for 

Act,  a  writ  of  the  recovery  of  a  sum  of  10£,  and  the  judge,  acting  without 

cwtioran  inuit    .i  •  ^  r»      •  i_  j     j* •       j 

inae,  the  rale    ^^  assistance  ot  a  jury,  as  he  was  empowered,  dismissed 
for  which  u       ^j^^  claim.     Another  plaint  for  the  same  debt  was  afterwards 

afaiolute  ID  the  ^ 

iint  instance.     lodged  by  the  plaintiff,  and  judgment  was  pronounced  in 

his  &vour.  Tlie  present  application  was  made,  pursuant 
to  the  provisions  of  sec.  46  of  the  statute,  by  which  it  was 
provided,  ^^  That  no  plaint  entered  in  the  said  Court,  nor 
any  order,  judgment,  or  proceeding  therein  shall  be  removed 
into  any  superior  Court,  by  any  writ  or  process  whatsoever, 
except  by  leave  of  a  judge  of  one  of  the  superior  Courts  at 
Westminster,  and  then  only  in  cases  where  the  debt  claimed 
shall  exceed  5L  ;  and  in  all  such  cases  it  shall  be  lawful  for 
any  such  judge,  by  an  order  in  writing  under  his  hand,  to 
stay  all  proceedings  in  the  said  Court  hereby  created,  upon 
such  terms  as  to  giving  security  for  the  costs  incurred  in 
the  said  Court  hereby  created,  and  for  the  costs  which  may 
be  incurred  in  any  action  to  be  brought  in  the  superior 
Court  for  the  same  matter,  or  otherwise,  as  such  judge  shall 
direct ;  which  security  may  be  taken  by  way  of  recognizance, 
or  otherwise,  as  such  judge  shall  think  fit.'' 

Pattbson,  J. — The  proper  mode  of  proceeding  will,  I 
think,  be  for  you  to  move  for  a  rule  for  a  certiorari,  which 
will  be  absolute  in  the  first  instance,  to  remove  the  pro- 
ceeding of  the  Court  of  Requests  into  this  Court  When 
removed,  then  an  application  may  be  made  to  stay  them. 

Rule  accordingly  (a). 

(a)  See  Webster  v.  Mason,  antCt  vol.  8,  p.  705. 
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Know  v.  Duncan. 

JjHARTIN  applied  for  a  rule  to  shew  cause,  why  a  certain  If  adefendtnt 
sum  of  money,  which  the  defendant  had  paid  into  Court  in  moneTbUmi 
lieu  of  bail,  pursuant  to  43  Geo.  3,  c.  46,  and  the  7  &  8  Geo.  ^JjJ^;^  ^ 
4,  c.  71,  should  not  be  paid  out  to  the  pbuntifF.     The  de-  WTetthe 
fendant  had  been  arrested  under  a  judge's  order,  on  the  Court  wUl 
1  &  2  Vict  c  110,  s.  3,  it  being  sworn  that  the  defendant  ^^f^ 


was  about  to  leave  the  country,  and  proceed  to  India.     In-  ^^^^^^^ 
quiries  were  aftenvards  made  at  the  India  House,  and  it  was  teiTedbyftiA- 

,  ing  it  up  in  tM 

then  ascertained  that  he  had  actually  sailed  for  India.  The  office. 
d]£Bculty  was  as  to  where  the  rule  nisi  should  be  served.  In 
the  case  o{  Peate  v.  TViscoU(a\  the  Court  allowed  a  copy 
of  the  rule  in  a  similar  case  to  be  left  at  the  defendant's  last 
place  of  abode,  and  to  be  stuck  up  in  the  office.  It  was  sub- 
mitted that  the  rule  might  be  stuck  up  in  the  office  merely. 

Pattbson,  J. — That  I  think  would  be  sufficient  service 
under  the  circumstances  of  this  case. 

Rule  acconlingly  (b), 

(a)  1  Chit.  R.  675. 

(6)  See  fVetter  v.  Robinson,  I  Taunt.  433. 


Vauohton  v.  Brine  and  Others. 

MM  UMFREY  applied  for  a  rule  to  shew  cause,  why  an  a  writ  of  tub- 
attachment  should  not  issue  against  the  attorney  of  the  de-  JJ^  reqdred 
fendants,  fot  not  obeying  a  writ*  of  subpoena  duces  tecum,  *  defendant't 

•^     "  *  altoniey  to  tp- 

which  reqiured  the  attorney  to  attend  as  a  witness,  on  behalf  i»etr  on  a  par- 
of  the  plaintiff  at  the  trial  of  this  cause.     Some  difficulty  didnotorai. 
arose  upon  the  form  of  the  subpoena.     It  required  the  at-  ^^^^J^^ 

day  to  day,'* 
after  Uut  day.    The  cause  was  pottponed  at  the  initance  of  the  defendant,  and  the  attorney 
did  not  appear  en  the  day  when  the  cauie  was  called  on.     The  Court  reftued  an  attachment  Ibr 
iBwbedience  to  the  fuhpona. 

N  2 
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tomey  to  attend  on  the  6th  of  June,  but  did  not  contain 
the  usual  clause,  commanding  him  to  attend  "  from  day  to 
day"  after  that  day.  When  the  cause  was  reached  in  the  list 
on  the  6th,  an  application  was  made  by  the  counsel  for 
the  defendant  to  defer  it  until  the  18th.  On  the  18th, 
when  the  cause  was  called  on,  it  was  ascertained  in  the  usual 
way,  that  the  attorney  was  not  in  attendance.  The  plain- 
tiff was  consequently  forced  to  withdraw  his  record.  The 
question  was,  whether  the  omission  already  mentioned  in 
the  writ  of  subpoena  prevented  the  non-attendance  of  the 
attorney  fix)m  amounting  to  a  contempt  ?  It  appeared,  by 
the  affidavits,  that  he  had  not  attended  on  the  6th.  He 
must,  being  an  attorney,  have  been  aware  of  the  application 
made  by  his  counsel  for  postponing  the  trial.  Being  so 
aware,  he  must  have  known  that  it  was  his  duty  to  attend 
on  the  18th.  Not  having  done  so  he  had  committed  a 
contempt 


Patteson,  J. — I  think  the  plaintiff's  remedy  by  attach- 
ment is  lost  by  the  omission  of  the  usual  words  in  the  sub- 
poena, and  I  am  not  disposed  to  assist  a  party  who  neglects 
his  duty.  I  cannot  say  that  a  person  is  in  contempt  for  not 
doing  what  he  was  not  required  to  do.  As  those  words 
had  not  been  inserted  in  the  subpoena,  I  think  the  plaintiff 
is  not  entitled  to  an  attachment,  for,  I  cannot  bring  a  party 
into  contempt  by  construction. 

Rule  refused. 


BusH^.  Prino. 

If  a  defendant*  TyRWHITT  applied  for  a  rule,  caUing  on  the  de- 
o7.ieiay!oE°**  fondant  to  shew  cause,  why  the  side  bar  rule,  obtained  by 
r -'.l  *iar  *  ^^  ^™  ^^  *^  ^^*^>  should  not  be  discharged.    This  application 

ihe  Court  will 

permit  him  to  have  it  tried  by  such  a  jury,  but  will  compel  him  to  try  it  in  its  order  pursuant  to 

the  notice  of  trial,  although  on  a  day  when  the  usual  practice  is  not  to  take  special  juries. 
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was  made  on  tlie  17th  of  November,  and  notice  of  trial  had        1810. 
been  given  for  the  third  Sittings  in  this  Term,  and  which        Bush 
were  to  take  place  on  the  23rd.     It  was  not  usual  to  try  *'* 

_.  »  RING. 

special  juries  at  those  Sittings.  The  defendant  had  served 
his  rule  for  a  special  jury  on  the  13th.  The  object  of  the 
defendant  was  sworn  to  be  to  obtain  delay,  as  the  issue 
raised  on  the  pleadings  was  exceedingly  simple,  and  could 
not  require  the  intervention  of  a  special  jury.  The  plaintiff 
had  no  objection  that  the  cause  should  be  tried  by  a  special 
jury,  but  he  was  desirous  of  avoiding  the  delay  resulting 
fincxn  the  course  which  the  defendant  had  pursued. 

Patteson,  J. — The  usual  course  now  adopted  is,  to 
obtain  a  rule  nisi,  to  shew  cause,  in  two  days,  why  the  case 
should  not  be  tried  in  its  order,  on  the  23rd,  although  the 
rule  of  the  special  jury  has  been  obtained.  If  the  defendant 
can  be  prepared  with  a  special  jury  on  that  day,  he  may 
have  the  cause  tried  by  it  This  mode  is  now  adopted  in 
practice,  instead  of  moving  to  discharge  the  rule  for  a  special 
jmy. 

Rule  nisi  accordingly. 

Hoggins  appeared,  when  the  rule  was  due,  to  shew  cause, 
but  was  not  furnished  with  any  affidavit  in  answer  to  the 
plaintiff's  application. 

Patteson,  J. — The  defendant  may  have  the  cause  tried 
by  a  special  jiuy  on  the  23rd,  but  it  must  be  taken  in  its 
order. 

Rule  absolute. 


Barnes  and  Others  v.  Whiteman. 

ClARKSON  shewed  cause  against  a  rule  nisi,  obtained  where  a 
by  TyndaU,  calling  on  the  defendant  to  shew  cause,  why  jJl^^^J" 


elects  to  be 
nonsuited,  he  cannot  afterwards  move  to  letande  that  nonsuit. 
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and  Others 

o. 
Whiteman. 


the  nonsuit^  in  this  case,  should  not  be  set  aside,  and  a  new 
trial  granted,  on  the  ground  of  misdirection  on  the  part  of 
the  under-sheriff,  at  the  trial  of  the  cause  before  him.  The 
declaration  contained  only  one  count,  which  was  on  the 
account  stated.  It  was  proposed,  on  the  part  of  the  plain- 
tiff, at  the  trial,  to  prove  his  case,  by  reading  certain  docu- 
ments, which,  it  was  contended,  the  defendant  ought  to 
produce.  The  under-sheriff  was  of  opinion,  that  the  de- 
fendant was  not  bound  to  produce  them.  Tlie  plaintiff  then 
put  in  a  letter  for  the  purpose  of  supplying  the  defect  in  his 
case.  The  under-sheriff  having  read  this  letter,  thought 
that  it  would  only  entitle  the  plaintiff  to  nominal  damages, 
but  expressed  his  willingness  to  allow  the  case  to  go  to  the 
jury  upon  the  evidence.  The  plaintiff's  counsel  requested 
that  the  case  might  go  to  the  jury,  and  the  counsel  for  the 
defendant  was  upon  the  point  of  addressing  the  jury  for  his 
client,  when  the  plaintiff's  counsel  elected  to  be  nonsuited. 
Tlie  present  releases  obtained  on  the  ground  that  the  under- 
sheriff  was  wrong  in  the  opinions  which  he  had  expressed 
with  respect  to  the  evidence.  Clarkson  submitted  that  as 
the  plaintiff  had  elected  to  be  nonsuited,  it  was  not  com- 
petent for  him  to  move  to  set  that  nonsuit  aside^ 


Patteson,  J. — I  think  that  where  a  plaintiff  has  elected 
to  be  nonsuited,  he  cannot  move  afterwards  to  set  it  aside. 
It  was  afterwards  arranged  between  the  parties  that  a  new 
trial  should  take  place  on  certain  terms. 

Rule  accordingly,  (a) 


(a)  In  the  case  of  Alextmder  y. 
Barker,  2  C.  &  J.  133,  it  was 
held,  that  submittiDg  to  a  nonsuit 
out  of  deference  to  the  opinion  of 


the  judge  at  the  trial,  which 
opinion  is  incorrect,  does  not 
estop  the  plaintiff  from  moving 
to  set  aside  that  nonsuit. 
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Sainsbury  V.  TUORP. 

M  HOMAS  moved  that  the  writ  of  summons^  issued  in  this  vrbere  a  d«- 
case  against  the  defendant,  might  be  served  upon  the  de-  Jf^J^'JS^ 
fendanty  by  leaving  it  at  the  house  of  his  uncle.     The  affi-  ™^^_5??**^» 
davit,  on  which  the  application  was  founded,  stated  that  the  left  tt  hii 
defendant  had  formerly  held  some  situation  in  the  Army  fo^  the  de- 
Pay  Office.     Inquiries  were  made  at  that  office  as  to  where  ^^|^^*? 
the  defendant  resided,  the  inquirer  was  then  informed  that  hip*  the  Court 
his  address  was  the  house  of  his  uncle.     An  inquiry  was  wrriceofa 
then  made  at  the  house  of  the  uncle,  and  the  answer  was  ^^  at^* 
that  the  defendant  did  not  reside  there.     Two  several  letters  "o^lf '»•  ^,  ^ 

good  senrice. 

were  then  written,  addressed  to  the  defendant,  and  left  at 
the  uncle's  house.  Answers  were  subsequently  returned  to 
these.  On  this  state  of  facts,  it  was  proposed,  that  the  writ 
of  summons  should  be  served  at  the  house  of  the  uncle. 

Patteson,  J. — If  the  defendant  cannot  be  served,  and 
he  is  keeping  out  of  the  way  to  avoid  service,  a  writ  of  dis. 
tringas  should  be  obtained  in  the  usual  way.  I  cannot  in- 
troduce a  new  practice  for  the  purpose  of  this  particular 
case.  I  do  not  think  a  service  at  the  uncle's  would  be 
sufficient 

Rule  refused. 


Wright  r.  Lewis. 

J^IoNTAGUE  SMITH  shewed  cause   against   a  rule  ifadefend- 
nisi,  obtained  by  Butt,  calling  upon  the  plaintiff  to  shew  SbuSHu*^"' 

mcnt  of  non 
prof,  for  a  return,  and  a  ceruin  amount  for  costs,  the  judgment  is  not  final,  until  taxation ;  bat 
would  be  final  if  it  had  been  for  a  return  only. 

In  such  a  case,  the  defendant,  in  order  to  obtain  his  costs,  should  assess  them  before  a  jury, 
as  consequential  on  his  damages. 

If  a  writ  of  pone  per  vadios,  if  made  returnable  in  Vacation,  instead  of  Terra,  although  by 
mistake,  the  Court  will  set  it  aside. 
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1 840.        cause,  why  a  writ  of  procedendo  should  not  issue,  and  why 
^^  y        the  writ  of  pone  per  vadios  should  not  be  set  aside.     It  ap- 
»•  peared,  from  the  affidavits,  that  a  plaint  in  replevin  was 

levied  in  the  County  Court  of  the  sheriff  of  the  county  of 
the  city  of  Exeter,  on  the  29th  of  May,  1838.  The  plain- 
tiff declared  on  the  26th  of  June,  and  on  the  24th  of  Julv 
the  defendants  avowed  for  3/.  10*.  rent  in  arrear.  The 
plaintiff  pleaded  on  the  21st  of  August  riens  in  arrear.  To 
this  plea,  the  plaintiff  demurred,  on  the  ground  that  it  was 
not  pleaded  by  attorney,  although  the  plaintiff  had  ap- 
peared by  attorney.  The  plaintiff  did  not  join  in  demurrer, 
and  judgment  of  non  pros,  was  given  in  favour  of  the  de- 
fendant on  the  19th  of  August,  1839,  for  a  return,  as  well 
as  for  14i  1*.  lOd,  for  costs.  A  writ  of  recordari  facias 
loquelam  was  delivered  to  the  sheriff  on  the  24th  of  August. 
On  the  19th  of  September,  which  was  the  next  Court  day, 
the  defendant's  costs  were  taxed.  To  the  writ  of  recordari 
facias  loquelam,  the  sheriff  returned  the  plaint,  and  all  the 
subsequent  proceedings  in  the  cause.  The  plaintiff  then 
applied  to  quash  the  sheriff's  return,  and  issue  an  attach- 
ment against  the  sheriff  for  not  making  a  due  return  to  the 
writ  (a).  This  rule  was  made  absolute,  and  the  sheriff 
amended  his  return,  by  returning  the  plaint  alone,  as  pend- 
ing in  his  Coiut.  The  present  rule  was  then  obtained. 
The  objection  to  the  writ  of  pone  per  vadios  was,  that  the 
plaintiff  had  made  it  returnable  on  the  26th  of  May,  which 
was  out  of  Term,  but  which,  by  a  mistake  in  all  the  alma- 
nacks, had  been  treated  as  the  first  day  of  Trinity  Term. 
This  being  a  mere  mistake,  M.  Smith  submitted,  that  the 
plaintiff  would  not  be  permitted  to  suffer  in  consequence  of  it. 
Then,  as  to  the  principal  question,  of  whether  final  judgment 
could  be  considered  as  having  been  pronounced  in  the  County 
Court,  before  the  recordari  facias  loquelam  was  received  by 
the  sheriff;  it  was  submitted,  that  the  judgment  pronounced 
amounted  merely  to  an  interlocutory  judgment,  and  not  to 

(a)  Sec  the  case  reported,  ante,  vol.  8,]).  514. 
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a  iiual  judgment  According  to  Gilberts  Replevin  (a),  the  1840. 
defendant  might  have  a  writ  of  inquiry  on  the  judgment,  in  Wright 
order  to  assess  his  damages.  Previous  to  the  passing  of  the  ,  *'* 
7  Hen.  8,  c  4,  and  21  Hen.  8,  c.  19,  a  defendant  in  reple- 
vin could  not  recover  his  costs.  It  was  so  laid  down  at 
p.  165  of  the  work  already  cited.  Those  two  statutes  gave 
him  damages  and  costs.  The  damages  could  only  be  as- 
sessed by  a  jury,  and  the  costs  being  the  consequence  of 
the  damages,  no  judgment  could  be  final,  until  a  writ  of  in- 
quiry had  been  executed.  By  17  Car.  2,  c.  7,  s.  2,  which 
clearly  applied  to  the  present  case,  the  defendant  having 
avowed  for  rent  in  arrear,  he  was  entitled  to  the  costs  of 
executing  a  writ  of  inquiry.  By  the  cases  of  Builer  v. 
Btdkeley  (6),  and  Doe  d.  Harvey  v.  Francis  (c),  it  appeared 
that  the  judgment  could  not  be  considered  as  final,  until  the 
actual  taxation  of  costs  took  place.  Being  an  interlocutory 
judgment,  the  plaint  might  be  removed  at  any  time  before 
final  judgment  was  signed.  This  appeared  firom  the  case  of 
Sevan  v.  Prothesk  {dy  The  marginal  note  of  that  case 
was,  ^^  Recordari  facias  loquelam  stays  all  fiuther  proceed- 
ings in  County  Court,  though  delivered  after  interlocutory, 
if  before  final  judgment"  Again,  in  Godley  v.  Marsden  (e), 
where  a  cause  was  removed  firom  an  inferior  Court  after  in- 
terlocutory judgment,  and  before  inquiry,  the  Court  refiised 
to  award  a  procedendo.  The  case  of  Walker  v.  Gann  (/) 
was  distinguishable  from  the  present.  In  that  case,  the 
Court  granted  a  procedendo  after  interlocutory  judgment, 
although  final  judgment  had  not  been  signed.  But  in  that 
case  a  writ  of  inquiry'  was  executed,  and  a  verdict  found  for 
the  plaintiff.  In  speaking  of  that  case  in  Godley  and  Mars- 
deny  Chief  Justice  Tindal  observed,  "  not  only  had  judg- 
ment been  suffered  by  default,  but  a  jury  had  found 
damages  upon  inquiry,  so  that  nothing  remained,  but  the 
mere  form  of  final  judgment"     Nothing  of  the  kind  was 

(fl)  P.  163.  (d)  2  Burr.  1151. 

(b)  1  Bing.233i  8  Moo.  104.  («)  6  Bing.  433;  4  Moo.  &  P.  138. 

(c)  Ante,  vol.  7,  p.  193.  (/)  7  Dowl.  &  R.  769. 
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1840.        the  fact  in  the  present  case.     It  was  true,  that  in  the  judg- 

^T^^^^"""^     ment,  the  amount  awarded  for  costs  was  mentioned,  but  the 

V.  affidavits  clearly  shewed  that  no  taxation  had  taken  place 

until  the  19th  of  September,  which  was  after  the  delivery 

of  the  writ  of  recordari  fisu^ias  loquelam.     Tlie  present  rule 

ought,  therefore,  to  be  discharged. 

Patteson,  J. — Tlie  mistake  in  the  almanacks  appears  to 
have  arisen  from  calculating  Sunday  as  one  of  the  four  days 
which,  pursuant  to  11  Geo.  4,  and  1  Wm.  4,  c.  70,  s.  6,  the 
end  of  Easter  Term  and  the  commencement  of  Trinity 
Term  were  postponed,  in  consequence  of  the  time  at  which 
Easter-day  felL 

Btdty  in  support  of  the  rule,  contended,  that  the  judg- 
ment in  this  case  was  a  common  law  judgment  for  a  return, 
and,  therefore,  was  final.  With  respect  to  the  argument, 
that  the  taxation  of  costs  was  necessary  to  render  the  judg- 
ment final,  that  was  not  the  case.  The  judgment  in  the 
County  Court  was  pronounced  by  the  suitors,  and,  therefore, 
the  taxation  of  costs  which  subsequently  took  place  was  not 
at  all  analogous  to  a  taxation  in  the  superior  Courts.  With 
regard  to  the  observation,  that  this  case  was  within  the 
17  Car.  2,  c  7,  that  was  not  so,  as  that  statute  only  applied 
to  writs  executed  in  the  superior  Courts  at  Westminster. 
No  doubt  the  defendant  was  entitled  to  his  costs  under  the 
statutes,  but  as  little  doubt  existed  that  he  might  waive  that 
right,  and  take  his  judgment  at  common  law.  Tlie  case  of 
Perreau  v.  Sevan  (a)  was  an  authority  to  that  eflTect.  The 
facts  of  this  case  were  similar  to  tliose  of  Walker  v.  Gann^ 
already  cited,  IVyatt  v.  Markafn{b)y  and  Smith  v.  Sterling {c). 
The  Court  in  all  those  cases  awarded  a  procedendo.  For 
these  reasons,  the  present  rule  ought  to  be  made  absolute. 

Cur,  adv  vult. 

(a)  5  B.  &  C.  284 ;  8  Dowl.  &  (6)  Barnes's  Notes,  221. 

Ry.  72.  (c)  Ante,  vol.  3,  p.  609- 
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Pattebon,  J. — This  is  a  rule  for  a  procedendo  to  the        1840. 
Countj  Court,  in  a  suit  of  replevin,  and  also  to  set  aside  the     ^'yp^^'^ 
writ  of  pone  per  vadios.     The  latter  part  of  the  rule  must  v. 

be  made  absolute,  because  it  appears  that  the  writ  was  re- 
tamable  on  the  26th  May,  1840,  which  was  not  in  Term, 
the  first  day  of  Trinity  Term  being  the  27tL     The  mistake 
arose  from  the  almanacks  being  all  wrong,  but  this  cannot 
excuse  the  party.     The  first  part  of  the  rule  must,  I  think, 
be  dischaiged.     Tlie  writ  of  re.  &,  la  was  delivered  to  the 
dieriff  on  the  24th  August     Judgment  of  non  pros,  had 
been  pronounced  on  the  19th  August,  but  the  costs  were 
not  taxed  until  the  19th  September.     It  is  contended,  that 
judgment  was  interlocutory,  and  it  is  conceded,  that  if  it  is  so, 
the  writ  of  re.  &.  lo.  was  in  time;  and  fiirther,  it  is  contended, 
that  it  was  not  a  judgment  until  September  1 9th.  If  this  hafi 
been  a  judgment  at  common  law,  for  a  return  only,  without 
anything  said  about  costs,  I  should  have  been  of  opinion 
that  it  was  final,  and  that  it  was  a  judgment  on  the  19th 
August.     But  it  is  not  so,  it  is  a  judgment  for  a  return, 
and  fi>r  14^  Is,  lOd,  costs  and  charges.     The  specific  sum 
is  part  of  the  judgment,  and  by  the  affidavits  it  appears  that 
that  sum  was  not  ascertained  until  September  19th.     It  fol- 
kyws  that  the  judgment  was  not  complete  until  that  time, 
and  as  no  entry  is  made  of  judgment  with  costs  hereafter  to 
be  taxed,  I  cannot  take  it  to  have  been  a  judgment  before 
the  taxation.     Again,  the  statutes  of  7  Hen.  8,  c.  4,  s.  3, 
and  21  Hen.  8,  c.  19,  s.  3,  first  gave  costs  to  the  defendant 
upon  the  plaintifi^  being  nonsuit  or  otherwise  barred,  but 
they  gave  those  costs  as  consequential  upon  damages^  and 
it  is  pkdn  that  they  intended  the  damages  and  costs  to  be 
assessed  by  a  jury.     If,  therefore,  the  defendant,  in  replevin, 
chooses  to  have  the  costs,  he  must  have  a  writ  of  inquiry 
to  assess  the  damages  on  which  the  costs  are  dependant ; 
and  it  follows,  that  the  judgment,  being  not  simply  for  a 
return,   is  interlocutory,  since  it  is  necessary  that  a  jury 
should  inquire  and  give  the  costs  as  well  as  the  damages. 
It  has  now  become  so  much  the  practice  for  the  officer  of 
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the  Court  to  tax  costs  of  increase,  that  the  costs  given  by 
the  jury  are  aknost  forgotten,  and  when  no  damages  are 
recoverable,  as  in  the  case  of  judgment  for  defendant,  in  all 
actions,  except  replevin,  the  costs  are  given  by  the  Court 
without  a  jury,  by  virtue  of  various  statutes.  But  whenever 
damages  and  costs  are  given  by  statute,  as  here,  there  can 
be  no  costs,  strictly  speaking,  without  damages,  and  da- 
mages can  only  be  given  by  a  jury.  It  is  no  answer  to  say 
that  the  defendant  waives  the  damages :  he  cannot  do  so 
without  waiving  the  costs  also,  and  taking  a  judgment  at 
common  law  simply  for  a  return,  which  he  has  not  done  in 
this  case.  I  am,  therefore,  of  opinion,  that  whenever  a  de- 
fendant, in  replevin,  signs  judgment  of  non  pros,  for  a 
return  and  costs,  it  is  essentially  an  interlocutory  judgment, 
and  requires  the  intervention  of  a  jury  to  assess  those  costs, 
as  consequential  on  the  damages,  which  they  alone  can 
ascertain.  Accordingly,  it  will  be  found,  by  the  authorities 
cited  in  the  note  of  Mr.  Seijeant  Williams,  to  Mounson  v. 
Red8haw{a)y  that  the  course  has  been,  to  sue  out  on  the 
judgment,  a  writ  of  retomo  habendo  and  inquiry  of  da- 
mages. For  these  reasons,  I  am  of  opinion  that  the  writ  of 
re.  fit.  lo.  was  in  time,  and  that  the  first  part  of  this  rule 
must  be  discharged,  the  costs  to  be  costs  in  the  cause. 


Rule  accordingly. 


(a)  1  Saund.  195. 


The  Court  of 
Q.  B.  will  not 
direct  the  bill 
of  an  attorney 
for  business 
done  in  bank- 
ruptcy, to  be 
taxed  by  its 
own  officer. 


In  re  Hawker. 

JfJ ARTIN  applied  for  a  rule  to  shew  cause,  why  an  attor- 
ney should  not  deliver  up  certain  books,  papers,  &c.  to  the 
assignees  of  a  bankrupt ;  and  why  he  should  not  deliver 
his  bill  of  costs ;  and  why  that  should  not  be  referred  to 
the  officer  of  this  Court  for  taxation.  The  assignees  had 
employed  the  attorney  in  question  in  certain  matters  of 
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bankruptcy,  but  he  had  subsequently  ceased  to  act  for  them.        1840. 
The  documents  in  question  remained  in  his  hands,  and  he         iJlTc 
had  refused  to  deliver   them   up.     No  doubt,  the  Court      Hawker. 
would  compel  him,  as  one  of  its  officers,  to  give  up  those 
documents,  and  deliver  his  bill.     With  respect,  hov^ever,  to 
taxation  of  that  bill,  it  was  doubtful  whether  this  Court 
ooold  grant  that  part  of  the  application.     The  effect  of 
6  Geo.  4,  c.  16,  s.  14,  was,  that  the  officers  of  the  Court  of 
Bankruptcy  should  determine  the  amount  of  the  soUcitor's 
chaiges  with  respect  to  matters  in  bankruptcy,  though  as  to 
charges  respecting  any  actions  at  law  or  suits  in  equity  the 
amount  must  be  settled  by  the  proper  officer  of  the  Court, 
in  which,  the  business  had  been  transacted. 

Patteson,  J. — I  think  that  with  respect  to  the  taxation 
c{  the  bill,  you  must  apply  to  the  Bankrupt  Court,  as  this 
Court  does  not  interfere  with  matters  of  this  description 
in  another  Court  The  remainder  of  the  rule  may  be 
gianted. 

Rule  granted  accordingly. 


Regina  v.  Justices  of  Oxfordshire. 

M  ALFO  URDi  Serjt.,  moved  for  a  rule  to  shew  cause,  why  The  Quarter 

a  writ  of  certiorari  should  not  issue,  to  bring  up  an  order  of  ^^^^  ^* 

the  Court  of  Quarter  Sessions  for  the  county  of  Oxford.    A  «>▼«  «»*■ 

.  r.  .       .  agatntt  an  ap- 

person  named  Hastings  had  been  convicted  before  a  justice,  pellant  under 

and  fined  10/.,  under  15  Geo.  3,  c.  xl  s.  4,  for  neglecting  ii,g.  4'  (The 

to  open  a  floodgate  upon  the  river  Isis,  whereby  the  adjoin-  i2^j}^^^o„ 

ing  lands  were  overflowed,  he  being  a  lock-keeper  upon  that  Act. ) 

part  of  the  Thames  and  Isis  Navigation.     Upon  appeal  to  the  provision 

the  Quarter  Sessions  for  the  county  of  Oxford,  that  Court  ^  ^  re^SiJ- 

mitigated  the  penalty  to  51,  but  ordered  the  appellant  to  ^^ 
pay  the  costs  of  the  appeal,  and  the  present  application 
was  for  a  certiorari  to  bring  up  that  onler  for  the  purpose 
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1840.        of  having  so  much  of  it  as  gave  those  costs,  quashed.     The 

^^T"^^'""^     navigation  of  the  Thames  and  Isis  was  regulated  by  several 

o.  statutes,   local  and  public,  and  the  statute  under  which 

Oxfordshire.  Hastings  had  been  convicted  gave,  by  the  6th  section,  ^^  the 

same  benefit  of  appeal  to  the  justices  of  the  peace  assem- 
bled at  any  Quarter  Sessions,  as  is  allowed  in  and  by  the 
said  act  of  the   11  Geo.  3,"  which  act  (11  Greo.  3,  c.  45, 
section  55),  gave  an  appeal  to  the  justices  at  Quarter  Ses- 
sions to  be  held  for  the  "  counties  of  Middlesex,  Surrey, 
Bucks,  Berks,  Oxford,  or  Wilts  respectively,  when  the  cause 
of  appeal  shall  arise  therein,  and  not  elsewhere,  who  shall, 
in  a  summary  way,  either  hear  and  determine  the  said  com- 
plaint at  such  General  or  Quarter  Sessions,  or,  if  they  think 
proper,  adjourn  the  hearing  thereof  to  the  next  general  or 
Quarter  Sessions  of  the  peace,   to  be  held  for  the   said 
counties  respectively,  and  if  they  see  cause  may  mitigate 
any  forfeiture  or  fine,  and  may  order  any  money  to  be  re- 
turned which  shall  have  been  levied  in  pursuance  of  such 
rule,  bye-law,  order,  or  determination,  and  may  also  order 
such  farther  satisfaction  to  the  party  injured  as  they  shall 
think  reasonable."    It  was  now  argued,  first,  that  under  the 
words  '^  fiirther  satisfaction"  costs  could  not  be  given  at  all ; 
but  secondly,  that  even  if  they  could  be  given  under  those 
words,  they  could  only  be  given  to  the  appellant,  inasmuch 
as  the  power  to  give  them  was  one  of  a  series  of  acts  enu- 
merated to  be  done  for  the  benefit  of  the  appellant,  and  not 
for  the  respondent,  who  could  never  be  a  "  party  injured" 
within  the  meaning  of  the  clause. 

Keating  shewed  cause,  in  the  first  instance,  and  con- 
tended, as  to  this  first  point,  that  the  words  ^^  fiirther  satis- 
faction" must  be  taken  to  mean  costs,  as  it  would  be  diffi- 
cult to  conceive  what  other  satisiSEU^tion  the  legislature,  in  a 
case  of  this  kind,  could  have  contemplated.  It  could 
scarcely  have  been  intended,  by  such  loose  expressions,  to 
give  the  sessions  power  to  award  a  pecuniary  compensa- 
tion, unlimited  in  amount,  to  the  party  injured;  for,  in 
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such  case  they  should  also  find  the  facts  necessary  to  warrant       1840. 

such  judgment,  as  well  as  make  an  adjudication  upon  them.     ^^T"^^"""^ 

Sm  that  there  would  be  not  only  an  adjudication  upon  the  »• 

merits  of  the    original  conviction^  but  also  a  collateral  OxFoaosHias. 

judgment  upon  a  matter  not  cognizable   by   the  justice 

whose  decision  was  appealed  from.     Secondly,  if  the  words 

<' further  sadsftction"  included  costs,  then  the  respondent 

would  deariy  be  a  ^'  party  injured,"  to  whom,  they  might 

be  awarded,  rather  than  the  appellant ;  for,  as  the  appeal 

dause,  though  contained  in  the  previous  statute,  must  be  read 

aa  if  incorporated  with  that  creating  the  offence,  not  only 

migfat  the  respondent  be  the  owner  of  the  lands  injured  by 

die  appellant's  de&ult,  in  allowing  the  water  to  overflow, 

bat  a  stranger;  and  in  case  of  the  affirmance  of  the  con- 

riction,  the  latter  would  have  been  injured  by  being  forced 

to  resist  a  groundless  appeal 

Talfourd,  SerjU,  in  reply,  contended,  that  the  power  to 
pve  costs  could  only  be  given  by  express  words  to  the 
Quarter  Sessions,  there  being  no  power  to  award  them  in 
the  absence  of  such  express  authority ;  that  in  the  same 
statute,  sec  18,  the  power  to  give  costs  was  mentioned  in 
express  terms ;  and  that  inasmuch  as  the  right  to  lay  the 
information,  under  the  section  creating  the  offence,  was  not 
confined  to  the  owner,  the  legislature  never  could  have 
given  a  general  power  to  be  exercised  in  a  possible  case, 
which  might  or  might  not,  under  the  construction  contended 
for,  be  applicable  to  the  respondent 

Patteson,  J. — I  think  the  certiorari  must  go.  The 
words  *'  further  satisfaction,''  in  the  statute  referred  to,  do 
not,  in  my  opinion,  mean  costs ;  but  rather  any  pecuniary 
or  other  compensation  the  injury  inflicted  might  call  for. 
Upon  looking  to  the  appeal  clause  this  seems  clear,  for  the 
appeal  is  thereby  given,  not  only  against  a  conviction  by  a 
justice,  but  also  in  case  any  person   shall  think  himself 
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1840.        "aggrieved  by  any  order  or  judgment  made  or  given  in 

Regina       pursuance  of  any  rule,  bye-law,  or  constitution"  of  the  com- 

^    ,  »• .       ^  missioners.     Many  cases,  therefore,  mutht  arise,  in  which  a 

The  Justices  of  .  . 

OxFoRDSHiRB.  paity  wouW  be  aggrieved  by  an  order  or  judgment  of  the 

commissioners,  in  a  way  to  require  some  further  satisfaction 
than  those  specifically  enumerated  by  the  clause.  Besides, 
in  sec.  18  of  the  same  statute,  the  power  to  give  costs,  on 
appeal,  under  certain  circumstances,  to  the  commissioners, 
is  expressly  given  in  these  words,  "  and  such  commissioners, 
at  such  general  meeting,  shall  hear  and  determine  such 
appeal,  and  give  such  costs  to  either  party  as  they  shall 
think  reasonablcs^  so  that  the  legislature,  when  intending  to 
confer  the  power  of  giving  costs,  in  the  very  same  statute, 
uses  clear  and  unambiguous  expressions  for  that  purpose. 
As  to  the  question^  whether  (supposing  the  sessions  to  have 
had  the  power  to  give  costs)  the  words  "party  injured 
could  be  construed  to  mean  the  respondent,  as  well  as  the 
appellant,  it  is  unnecessary  to  decide ;  but  I  rather  think 
the  words  could  only  mean  the  appellant.  The  certiorari, 
therefore,  must  go. 

Keating  said,  that  his  Lordship's  opinion  being  clear  upon 
the  point,  he  would  at  once  consent,  to  avoid  delay  and 
expense,  that  so  much  of  the  order  as  gave  costs  to  the 
respondents  should  be  quashed.  The  justices  had  no  wish 
whatever  improperly  to  extend  their  powers,  their  only 
object  being  to  obtain  the  opinion  of  the  Court  upon  the 
construction  of  the  clause  in  question. 

Rule  absolute  for  a  certiorari,  and  that 
so  much  of  the  order  of  sessions  as 
gave  costs  to  the  respondents  be 
quashed,  the  rest  to  stand. 
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Reqan  v.  Serle  and  Another. 

J.  HIS  was  an  interpleader  rule^  under  section  1  of  1  &  2   Actions  were 
Wm.  4,  c.  58,  obtained  by  the  defendants,  who  were  the  J^^^^^ 
acceptoiB  of  a  bill  of  exchange.     It  appeared,  that  the  bill  *?**?*^|®  ^ 
in  question  had  come  to  the  hands  of  a  person  named  ownenofa 
JoneSy  in  the  regular  course  of  his  business.     Subsequently,  change,  ' 
and  before  it  became  due,  it  was  either  lost  by  him  or  ^S^^  ***® 

'  -^  acceptor.   The 

Stolen  from  him.     He  then  gave  notice  to  the  defendants  Court  directed 

,  ,  ,  an  iiiQe  to  try 

not  to  pay  the  bill.     After  this,  on  the  bill  becoming  due,  it  who  wai  law. 
was  presented  for  payment  by  a  person  named  Regan,  who  toreowcron 
said  that  he  had  taken  it  in  payment  of  some  liquor  sold  by  ^«  ^*^  ■?** 
him  late  at  night  in  a  ginnshop  kept  by  him.     Tlie  defend-  acceptor  from 
ants  refused  to  pay,  and  Regan  brought  an  action  in  this  respect  of 
Court   against  them.      An    action   was   also   commenced  *^***' 
against  them  by  Jones,  in  the  Court  of  Exchequer,  as  they 
refused  to  pay  Jones,  although  an  offer  of  indemnity  to 
them  was  made.     An  application  was  afterwards  made  to  a 
judge  at  Chambers  to  stay  proceedings  under  these  circum- 
stances,  and  the  present   rule  was  then  obtained.     The* 
amount  of  the  bill  was  paid  hy  the  defendants  into  Court. 

Piatt,  in  pursuance  of  the  rule,  appeared  on  In^ialf  of 
Jones,  and  submitted,  that  the  proper  course  to  pursue  would 
be  to  allow  the  present  action  to  prixiecd,  Jones  giving  a 
satisfactory  indemnity  in  case  Regan  should  succeed  in  his 
action. 

Kelly,  on  behalf  of  Regan,  submitted,  that  if  an  issue 
should  be  directed,  wherein  the  defendants  were  not  parties, 
the  effect  would  be  to  deprive  the  plaintiff  of  the  security 
for  his  costs,  as  against  the  defendants. 

Martin,  who  appeared  in  support  of  the  rule,  on  the  part 
of  the  defendants,  contiended,  that  no  arrangement  which 
vou  IX.  o  D.  p.  c. 
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did  not  relieve  the  defendants  altogether  from  any  liability, 
could  be  considered  as  effectuating  the  object  of  the  act. 
As  to  any  claim  which  Regan  might  have  for  costs,  that 
could  certainly  not  be  enforced  against  the  defendants. 
They  had  acted  bona  fide,  and,  therefore,  were  entitled  to 
be  relieved  from  any  liability  to  past  or  future  costs. 


Patteson,  J. — The  present  defendants  ought  to  be  re- 
lieved altogether  from  having  anything  fiirther  to  do  with 
the  cause.  Mr.  KeUffs  argument  would  destroy  altogether 
the  effect  of  the  Interpleader  Act.  I  cannot,  in  this  case, 
make  Jones  the  defendant  in  the  cause,  and,  therefore,  all  I 
can  do  is  to  direct  an  issue  between  Jones  and  Regan.  I 
cannot  at  present  say  who  is  to  pay  the  costs  of  the  defend- 
ants up  to  the  present  time,  as  it  must  depend  on  the  event 
of  the  issue.  An  issue  must,  therefore,  be  directed  to  tiy 
whether  Regan  was  entitled  to  recover  on  the  bill  at  the 
time  of  the  commencement  of  the  action,  in  which  he  will 
be  plaintiff  and  Jones  the  defendant.  This  rule  must  be 
enlarged,  and  the  question  of  costs  reserved. 

Rule  accordingly. 


Ex  parte  Martins. 

Where  a  de-  JtALMER  applied  on  behalf  of  a  person  named  Martins, 
to1^*i^'"  that  he  might  be  brought  before  the  (.'onrt,  on  a  writ  of 
charged  out  of   habeas  corpus,   for   the   purpose   of  being  dischaived,  it 

custody^  on  the 

ground  that  the  being  suggested,  that  the  defendant  was  illegally  detained 
mitment°  wT"'  ^^    custody,   on   a  warrant   of   commitment,  pursuant  to 

Sa^kT  U  ^  ^^'  ^'  ^'  ^^'  ^  ^'  ^^  ^®^  perfectly  clear,  that  the  war- 
illegal,  he  rant  was  substantially  defective.  The  affidavit  of  the  de- 
hrought  before  fendant  Stated  him  to  be  a  common  labouring  man,  in  very 
awritofhabeas  P^^'^  circumstances,  and  that  the  expense  of  coming  before 

corpus,  al- 

though  it  is  sworn  that  he  is  too  poor  to  bear  the  expense,  ai  the  validity  of  the  warrant  will 

not  be  discussed  in  his  absence. 
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ihe  Court,  on  a  writ  of  habeas  corpus,  would  greatly  distress        1840. 
him.     It  was,  therefore,  proposed  that  the  necessity  for  his       £x  p^rte 
appearance  in  Court  should  be  waived,  as  was  frequently      Martins. 
done,  where  an  application  was  made  to  bail  a  party  who 
was  in  custody  for  felony.     In  such  cases,  where  the  party 
was  poor,  the  Court  allowed  him  to  be  bailed  before  a 
magistrate  in  the  country,  without  the  expense  of  a  habeas 
corpus. 

Patteson,  J.,  (After  consulting  Mr.  Barlow  of  the  Crown 
Office). — I  am  informed  that  it  is  never  the  practice  to  waive 
the  necessity  of  a  party's  appearing  before  the  Court  on  a 
habeas  corpus,  where  the  validity  of  a  commitment  is  to  be 
discussed.  Where  a  defendant  is  in  custody  on  a  charge 
of  felony,  a  certiorari  issues  to  bring  up  the  depositions, 
and  a  rule  to  shew  cause  is  granted  for  the  purpose  of  bail- 
ing him  in  the  country  before  a  magistrate.  That  practice, 
however,  is  confined  to  those  cases.  It  is  to  be  regretted 
that  this  defendant  should  be  put  to  the  expense  of  a  habeas 
corpus,  but  I  cannot  alter  the  practice  in  this  particular 
instance. 

Rule  granted  accordingly  (a). 

(a)  See  Rex  v.  Booker,  anfe^  vol.  2,  p.  446,  and  Reginn  v.  Gregory, 
emit,  p.  129. 


Elliott  r.  Kendrick. 
{Before  ihe  four  Judges.) 

MrLATT  shewed  cause  against  a  rule  nisi,  obtained  by  A  pirty  hiving 

BSsiffncG  nis 

Humfrey^  calling  on  the  plaintiff  to  shew  cause,  why  he  property  for 
shouldnot  give  security  for  costs,  and  why  the  defendant  hiscrcditorsl 

to  certain 
trofltecip  tnd  afterwards  taken  the  benefit  of  the  Luolvent  Act,  and  become  bankrupt ;  in  an 
aetioo  by  tbe  tmttees,  in  his  name,  the  Court  required  sccuritj  for  costs  to  be  given  to  the  de- 
fendant, but  refused  to  allow  him  to  plead  a  release,  which  the  bankrupt  was  willing  to  gire. 

O   2 
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1840.        should  not  be  at  liberty  to  plead  a  release  executed  by  the 
Elliott       plaintiff.     It  appeared  that  the  plaintiff,  in  the  year  1837, 
p.  had  executed  an  assignment  of  all  his  property  to  certain 

trustees,  for  the  benefit  of  his  creditors.  Pursuant  to  that 
assignment,  the  present  action  was  brought  in  the  name  of 
the  plaintiff  by  the  trustees.  Subsequent  to  this,  in  the 
year  1838,  the  plaintiff  being  completely  insolvent,  took 
the  benefit  of  the  Insolvent  Act  Afterwards,  in  the  year 
1839,  a  fiat  of  bankruptcy  was  issued  against  him.  The 
plaintiff  was  willing  to  execute  a  release  of  his  interest  in 
the  cause  of  action.  The  object  of  the  present  rule,  was, 
to  compel  the  trustees,  for  whose  benefit  it  was  suggested, 
that  the  present  action  was  brought  to  give  securi^  for 
costs,  and  at  the  same  time  to  enable  the  defendant  to  plead 
the  release  in  question.  No  precedent  could  be  cited,  in 
which  the  Court  had  compelled  parties,  under  such  cir- 
cumstances, to  give  securi^  for  costs.  The  second  branch 
of  the  rule  was  inconsistent  with  the  former ;  because,  it 
sought  to  treat  the  plaintiff  as  the  party  really  interested  in 
the  cause,  while  the  former  branch  required  third  parties 
to  give  security  for  costs,  on  the  ground  that  they  were  the 
persons  really  interested. 

Humfrey  supported  the  rule,  and  contended,  that  the 
cases  of  Heaford  v.  M^ Knight  (a),  Doyle  v.  Anderson  {b\ 
Mylett  V.  Hucker  (c),  Beckham  v.  Knight  (d),  Andrews  v. 
Marris{e)i  JVray  v.  Brown ( f),  Sind  Denton  v.  Williamsig)^ 
were  authorities  to  shew,  that,  under  such  circumstances, 
the  Court  would  compel  the  trustees  to  give  security  for 
costs.  With  respect  to  the  second  branch  of  the  rule,  as  no 
fraud  was  suggested,  and  the  plaintiff  was  willing  to  give  a 
release,  no  objection  existed  to  the  defendant  being  allowed 
to  plead  it     He  cited  Wild  and  Another  v.  WiUiams  and 

(a)  4  D.  &  R.  SI ;  2  B.  &  C.  (rf)  Ante,  vol.  6,  p.  227. 

579.  (c)  Ante,  vol.  7,  p.  712. 

(6)  Ante,  vol.  2,  p.  596.  (/)  Ante,  vol.  S,  p.  279. 

(c)  Ante,  vol.  5,  p.  647-  (p)  Ante,  vol.  8,  p.  123. 
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Another  (a)y  where  the  Court  held,  that  it  would  not  set        li?40. 
a»de  a  plea  of  release  given  by  one  of  several  plaintiflb,       Ei.uott 
unless*  a  clear  case  of  fraud  was  made  out  between  the     „    ''- 

Kknduick. 

releasor  and  the  defendant,  and  that  fraud  upon  the  releasor 
was  not  a  ground  for  setting  aside  the  plea,  as  that  might 
be  replied. 

Lord  Denman,  C.  J. — We  think  that  the  rule  ought  to  be 
made  absolute  for  compelling  the  plaintiff  to  give  security  for 
costs,  and  discharged  as  to  that  part  which  prays  for  leave 
to  plead  the  release  which  has  been  mentioned. 

LiTTLEDALE,  J.,  and  Williams,  J.,  concurred. 

CoLBRiDOE,  J. — The  argument  in  -support  of  the  first 
point  is,  that  the  plaintiff  on  the  record,  is  not  the  real 
party  in  the  cause ;  but  on  the  second  ])oint,  it  is  sought  to 
make  use  of  him  for  the  puq>o8e  of  releasing  the  action. 


Rule  accordingly. 


(/I)  f)  M.  &  W.  490. 


Ex  i>arte  Wybrow. 

€^0  HALING  applied  on  behalf  of  an  attorney,  named  Where  in  at- 

Wybrow,  that  he  might  be  re-admitted  without  the  usual  mJiltaiLe,  omiu 

notices.     It  apixiared,  from  the  affidavit  supporting  the  ap-  ^  hb^numl 

plication,  that  the  last  certificate  taken  out  by  the  attorney,  certificate  in 

r    1  .1  1  y        n  ^T  ,  ▼  due  time,  and 

had   expired  on  the   15th  of  November,  1839.     In  con.  a  year  had 
sei|uence  of  a  mistake,  the  person  employed  to  take  out  the  th?expiration 
certificate,  did  not  take  it  out  for  the  following  year.     The  °^**"  *■?*  ^^' 
fact  of  this  omission  wjis  not  discovered  until  the  morning  having  dis- 

<*ovcrcd,  on 
the  16th  of  November  immediately  after  the  expiration,  the  omission  made,  the  Court  allowed 
him,  on  the  19th,  to  be  re- admitted,  without  the  wtual  notices,  on  payment  of  a  fine  of  20«.,  and 
the  arrcarv  of  dutv. 
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1840.  of  the  16th  of  November,  of  the  present  year.  On  appli- 
^p^J~^  cation  at  the  Stamp  Office,  it  was  then  ascertained  that 
Wymow.  the  attorney  was  off  the  roll,  by  force  of  37  Geo,  3,  c.  90, 
8.  31,  and  54  Geo.  3,  c  144,  ss.  13, 14.  It  did  not  appear, 
by  the  affidavit  of  the  applicant,  whether  he  had  practised 
during  the  period  which  had  elapsed  since  the  expiration 
of  his  last  certificate.  It  was,  however,  sworn,  that  no  in- 
tention existed  on  the  part  of  the  attorney  to  defraud  the 
revenue.  The  application  was  made  on  the  19th  of  No- 
vember. 

Patteson,  J. — I  must  take  it,  that  the  attorney  has  prac- 
tised during  the  last  year.  An  attorney  ought  to  take  out 
his  annual  certificate  every  year,  between  the  15th  of  No- 
vember, and  the  16th  of  December.  Here,  it  was  not  taken 
out  before  or  on  the  latter  day.  From  that  time,  therefore, 
he  was  practising  as  an  uncertificated  attorney,  and  became 
Uable  for  so  practising,  though  he  was  not  actually  off  the 
roll,  until  the  15th  of  the  present  month  of  November,  as 
the  year  during  which  he  had  not  taken  out  his  certificate 
expired  at  that  time.  Taking  it  out  before  the  15th,  would 
not  have  prevented  him  firom  being  subject  to  the  liabilities 
attached  to  practising  without  a  certificate,  but  would  only 
prevent  him  from  being  off  the  roll  In  the  case  of  Ex 
parte  Minchin  (a),  the  attorney  had  practised ;  but  in  a  case 
which  came  before  me  the  other  day  (6),  he  had  not  I  think 
that  as  I  must  assume  the  attorney  to  have  practised  during 
the  year,  in  the  present  case,  he  may  be  re-admitted,  but  on 
payment  of  a  fine  of  20s.  and  of  the  duty  for  the  past  year. 

Order  accordingly, 
(a)  Ante,  vol.  5,  p.  253.        (6)  Ex  parte  Kn^,  ante,  p.  108. 
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1840. 


BrANSDON  V,  DiDSBURY. 

{^Before  the  four  Judges.) 

MlNOWLES  applied  for  a  rule  to  shew  cause^  why  the  Where  aver- 
verdict  found  in  this  case,  in  fevour  of  tlie  plaintiff,  should  ^  jj^^uin 
not  be  set  aside,  and  a  new  trial  had.     The  amount  of  the  20i,unlei8 

.,  ,       .         practice  or 

verdict  was  8/L,  and  the  ground  of  the  present  application  fi«ud  on  the 
was,  that  the  defendant  had  been  taken  by  surprise.     It  SSdntiff  is 
was  admitted,  that  where  the  verdict  amounted  to  a  less  ^«^n»  ^« 

Court  will  not 

sum  than  20/.,  if  the  objection  was,  that  the  verdict  was  diiturb  the 

against  evidence,  the  Court  would  not  interfere  with  the  ground  of 

finding  of  the  jury.     Here,  however,  the  objection  did  not  """T*™** 
come  within  the  principle  of  those  cases. 

Lord  Denman,  C.  J. — Such  a  case  as  the  present  comes 
within  the  spirit  of  the  rule  adopted  by  the  Courts  as  to 
new  trials,  where  the  motion  is  made,  on  the  ground  of  the 
verdict  being  against  evidence,  and  the  amomit  of  the 
damages  is  less  than  20/.  I  think,  therefore,  that  there 
should  be  no  rule,  where  the  verdict  amounts  to  so  low  a 
sum,  unless  fraud  or  practice  on  the  part  of  the  plaintiff  is 
shewn. 

I JTTLEDALR,  J.,  WiLLiAMs,  J.,  and  CoLERiDGE,  J.,  Con- 
curred. 

Rule  refused. 
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1840. 

Ex  parte  Higginbotuam. 
By  the  39  Geo.  f/.  COBBETT  moved  foY  a,  rule  to  shew  cause^  why  a 

3  c  79  cer-  .         . 

u^  places  are  ^'^t  of  cerdoraii  should  not  issue  to  certain  magistrates,  for 
diSrderly*  ^  ^®  purposc  of  removing  a  conviction  into  this  Court,  in 
whhin  the         order  to  quash  it.     The  conviction  in  question  was  in  a 

meaning  of  the  ^  '^    .  . 

36  Geo.  3,  c  sum  of  20^,  against  the  defendant,  on  an  information  ex- 
it ittaclSd  hibited  against  him  for  receiving  money  to  admit  persons 
^^^^^^^'  ii^to  a  room  where  a  lecture  was  publicly  given,  "  On  the 
mitted  in  thoM  formation  of  Character."    The  conviction  professed  to  be 

places.  Those 

oflRmces  are  founded  on  the  39  Geo.  3,  c  79,  s.  15.  That  section  de- 
^jndefAe  *  clared  certain  places  disorderly,  within  the  meaning  of 
fanoCT  act,  al.  3g  q^q^  3,  c.  8,  if  money  was  paid  for  admission  thereto, 
latter  wai  obIj  and  if  any  person  received  money  for  admission,  he  was 
tet^  period,  rendered  liable,  in  case  of  conviction,  to  a  penalty  of  201, 
Vict  *whSh^  That  penalty  must  be  considered  as  only  to  be  inflicted 
requires  certain  under  the  provisions  of  36  Greo.  3,  c.  8.     That  statute,  how- 

proceedings  to  * 

beprotecutedin  ever,  was  only  in  force  for  three  years,  and  having  expired, 
the  ^nier  or  ^^  ^^^^  ofFence,  as  that  which  was  here  made  the  subject  of 
solicitor  gene-    eonviction,  could  be  considered  as  in  existence.     On  the 

nu  only  ap-  ' 

plies  to  penal-  f5uje  of  the  conviction,  it  appeared,  that  it  had  been  made 

lishing  printed  at  the  instance  of  a  private  individual,  whereas  it  ought  to 

E^ff'thcf  ^*^^  '^^^^^  prosecuted  by  the  attorney  or  solicitor  general 

printer's  name,  That  this  was  SO,  appeared  from  the  provisions  contained  in 

oic.  y  attacucQf  

and  not  to  of-    the  2  &  3  Vict  c  12,  s.  4,  which  provided,  **  That  it  shall 

fences  under  i      i      ^  t  i*  ^ 

36  G.  3,  c.  8,  if^ot  be  lawnil  for  any  person  or  persons  whatsoever,  to  com- 
^79^  ^*  ^'  raence,  prosecute,  enter,  or  file,  or  cause  or  procure  to  be 
commenced,  prosecuted,  entered,  or  filed,  any  action,  bill, 
plaint,  or  information,  in  any  of  her  Majesty's  Courts,  or 
before  any  justice  or  justices  of  the  peace,  against  any  person 
or  persons,  for  the  recovery  of  any  fine,  penalty,  or  for- 
feiture  made  or  incurred,  or  which  may  hereafter  be  incurred 
under  the  provisions  of  this  act,  unless  the  same  be  com- 
menced, prosecuted,  entered,  or  filed  in  the  name  of  her 
Majesty's  attorney  ojeneral  or  solicitor  general,  in  that  part 


BOTHAM. 
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of  Great  Britain,  called  England."  That  act  appeared  by  IB40. 
the  preamble,  to  be  passed  for  the  purpose  of  amending  the  ETpiIitr' 
39  Greo.  3,  c.  79,  and  although  it  might  seem  to  be  con-  ^^^' 
fined  to  certain  printed  papers  whereon  the  printer's  name 
should  appear,  yet  by  sec.  6,  it  was  provided,  "That  the  said 
act,  and  all  acts  made  for  the  amendment  thereof,  except 
so  fiyr  as  herein  repealed  or  altered,  shall  be  construed  as 
one  act,  together  with  this  act"  The  effect  of  that  pro- 
vision must  be  to  render  it  necessary  that  all  penalties  under 
the  39  Geo.  3,  should  be  sued  for  in  the  name  of  the 
attorney  or  soUcitor  general  This  construction  was  further 
supported  by  the  provisions  contained  in  sec.  5,  of  the  2  &  3 
Vict.  c.  12.  By  that  section  it  was  enacted,  that  persons 
sued  before  the  passing  of  that  act,  for  penalties  incurred 
under  39  Greo.  3,  c.  79,  might  apply  to  the  Court,  or  to  a 
judge  to  stay  proceedings  upon  certain  conditions.  The 
words  of  the  section  were,  "Any  pecuniary  penalty  or 
penalties  incurred  under  the  said  recited  act." 

Patteson,  J. — I  do  not  see  how  the  act  of  Victoria  affects 
the  question.  The  4th  section  provides,  that  penalties  under 
that  act  are  to  be  the  subject  of  proceedings  by  the  attorney 
or  solicitor  general  No  doubt  the  statute  does  not  expressly 
say  that  the  penalties  so  to  be  recovered,  are  those  that 
which  respect  printers,  but  those  must  be  the  penalties  in- 
tended, and  those  only.  The  6th  section  clearly  meant 
that  aa  to  the  subject  matter  of  the  act,  the  2  &  3  Vict 
c.  12  was  to  be  construed  as  one  act  with  the  39  Geo.  3, 
c  79.  The  5th  section  must  be  hmited  in  a  similar  manner, 
as  referring  only  to  penalties  relating  to  printers.  Then 
with  respect  to  the  other  objection.  The  36  Geo.  3,  c  8, 
was  to  continue  in  force  for  three  years,  and  until  the  end 
of  the  next  session  of  Parliament  That  period  would  ex- 
pire in  the  same  session  as  that  in  which  the  39  Greo.  3, 
c.  79,  passed.  Although  the  latter  act  passed  in  that  session, 
it  if!  to  l)c  supposed  that  its  provisions  contained  in  sec.  15, 
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Ex  parte 

HlOGIN- 
BOTHAM. 


were  to  cease  from  operation  at  the  end  of  that  session.  I 

cannot  think   that  the   legislature  intended   anything  so 

absurd,  and,  therefore,  in  my  opinion,  there  is  nothing  in 
that  objection. 

Other  objections  were  urged,  on  which  his  Lordship  was 
of  opinion  that  there  should  be  a 

Rule  granted. 


If  a  notice  to 
quit  is  served 
on  the  tenant's 
wife,  at  the 
house,  accom- 
panied by  a 
statement  that 
the  piper  de- 
livered, is  **a 
notice  of  diB> 
charge,'*  it  is 
sufficient. 


Smith  v.  Clark. 
(Before  the  four  Judges.) 

J^UNDAS  applied  for  a  rule  to  shew  cause,  why  the 
verdict  found  in  &vour  of  the  defendant,  in  this  case,  should 
not  be  entered  for  the  plaintiff.  It  was  an  action  of  trespass 
tried  before  Coltman,  J.,  at  the  summer  assizes  for  York- 
shire. One  issue  on  the  pleadings  was,  whether  a  notice 
to  quit  had  been  duly  served  upon  the  plaintiff.  The  proof 
was,  that  the  party  who  desired  to  effect  the  service  had 
delivered  the  notice  to  the  wife  of  the  plaintiff,  at  the  door 
of  his  house,  at  the  same  time  stating,  that  the  paper  was 
^  a  notice  of  discharge,"  the  question  left  to  the  jury  was, 
whether  they  could  infer  from  this  evidence,  that  the  notice 
had  reached  the  plaintiff.  The  jury  were  of  opinion  that 
it  had,  and  accordingly  found  the  verdict  on  that  issue,  in 
&vour  of  the  defendant.  It  was  now  submitted  tliat  suf- 
ficient evidence  had  not  been  given  of  the  notice  having 
come  to  the  hands  of  the  plaintiff,  and,  therefore,  that  the 
jury  were  wrong  in  finding  a  verdict  in  favour  of  the  de- 
fendant on  the  issue.  He  cited  the  case  of  Doe  dem.  Buross 
v.  Luccui  (a)  where  it  was  held  that  the  mere  leaving  of  a 


(a)  3  £tip.  153. 
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notice  to  quit  at  the  tenant's  house^  without  further  proof  of 
itB  being  delivered  to  a  servant,  and  explained,  or  that  it  came 
to  the  tenant's  hands,  is  not  sufficient  to  support  an  eject- 
ment. The  case  of  Jones  dem.  Griffiths  v.  Marsk(n)y  was 
to  the  same  effect 

Lord  Denman,  C.  J. — I  think  the  service  was  clearly 
sofficienL 

LiTTLEDALE,  J.,  WlLLlAMS,  J.  and    CoLERIDQE,  J.,   COU- 

currcdi 

Rule  refused. 

(a)  4  T.  R.  464. 


In  the  matter  of  Arbitration  between  Higham  and  Jessop. 

Sir  W.  FOLLETTand  ADDISONahewed  cause  against  By  an  agree- 
a  rule  nisi,  obtained  by  Hoggins^  for  setting  aside  the  award  ferenoe  to 
made  in  this  case.     A  variety  of  grounds  was  stated  in  the  ^^"^^1^ 
rule,  but  that  on  which  the  Court  proceeded  was,  that  the  ^  •ppoujt  an 

.  -  .       .         umpire,  it  wai 

award  had  been  made  by  the  umpire,  after  the  expiration  covenanted 
of  the  time  limited  by  the  agreement  of  reference  for  that  pin  should' 
purpose.     It  appeared,  that  the  matters  in  dispute  between  ^J^^^^ 
the  parties,  had  been  referred  by  certain  articles  of  affree-  calendar 

_  months  q/^«r  his 

ment,  bearing  date  the  1 1th  of  January,  1839,  to  two  persons,  appointment. 
who  were  appointed  arbitrators,  with  power  to  appoint  an  jxrinted  on'thc 
umpire.  The  time  limited  in  the  agreement  for  making  ^^^^"^ 
the  award  by  the  arbitrators  was  the  1st  day  of  the  fol-  the  time  for 
lowing  month  of  May.  It  was  further  witnessed  that  in  award  was  en- 
case  of  disagreement  between  them,  and  the  umpire  made  l^Sjbr^tb^' 
the  award,  it  should  be  made  "within  two  calendar  months  JJ?"*^*^?*®!"; 

.  The  Court  held 

next  afler  the  said  matters  shall  be  referred  to  him."     The  that  the  29th 

of  June  was  to 
be  excluded  from  the  calculation  of  time,  and,  therefore,  that  the  award  being  made  on  the  29Ui 
of  November,  was  made  in  due  time. 
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1840.  agreement  did  not  grant  any  power  either  to  the  arbitrators 
In  the  fitter  of  ^^  ^  umpire,  for  the  purpose  of  enlarging  the  time  to 
HiGHAM  make  their  respective  awards.  The  parties  met  on  the 
Jkssop.  27th  of  April,  and  agreed  to  enlarge  the  time,  within  which 
the  arbitrators  were  to  make  their  award  for  three  months. 
The  arbitrators,  on  the  29th  of  June,  not  being  able  to  agree, 
duly  appointed  an  umpire.  To  him,  the  matters  of  dif- 
ference were  accordingly  referred.  The  parties,  afterwards 
on  the  19th  of  August,  gave  to  the  umpire  "the  further 
period  of  three  calendar  months  for  making  his  award  and 
umpirage,  of  and  concerning  the  several  matters  so  referred 
as  aforesaid,  in  addition  to,  and  in  augmentation  o^  the  time 
given  to  the  said  umpire  for  that  purpose,  by  the  within 
mentioned  agreement."  The  umpire  made  his  award  on 
the  29th  of  November.  Higham,  the  party  against  whom 
the  award  was  made,  wrote  to  the  umpire  on  the  29th  of 
November,  informing  him  that  that  was  the  last  day  on 
which  his  award  could  be  made.  The  objection  was,  that 
the  award  bad  been  made  without  power  on  the  part  of  the 
umpire,  as  it  bad  been  made  after  the  time,  within  which  it 
ought  to  have  been  made.  In  support  of  this  objection,  it 
was  contended,  that  the  umpire  having  been  limited  to  make 
his  award  within  two  months  after  the  matters  were  referred 
to  him,  and  that  reference  had  been  made  on  the  29th  of 
June,  that  day  was  to  be  taken  into  calculation,  and,  there- 
fore, the  two  months  mentioned  in  the  agreement,  expired 
on  the  28th  of  the  following  August  It  was  ftuther  con- 
tended, that  by  analogous  reasoning,  that  the  three  months 
additionally  given  by  the  parties  for  making  the  award 
expired  on  the  28th  of  November.  In  answer  to  the  rule, 
however,  it  was  submitted,  that  the  29th  of  August  could 
not  be  taken  into  the  calculation  of  the  time  which  had 
been  granted  in  addition.  To  shew  this  to  be  the  rule,  the 
cases  of  Pellew  v.  The  Hundred  of  Wonford  (a),  Hardy  v. 

(a)  9  B.  &  C.  134  ;  4  M.  &  R.  130. 
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Ryle{a%  Watton  v.  Pears {b)^  Thomas  v.  Popham{c\  Blunt        1840. 
▼.  Heshp  (rf),  In  the  matter  of  Hick  (p),  and  Lawrence  v.     *'~v ' 

Tn  too  nifttter  or 

Hodgson{f\  were  clear  authorities;  but  after  the  letter  Hicham 
which  Higham  had  written  to  the  umpire^  it  was  not  com-  Jemop. 
petent  for  him  to  contend^  that  the  award  being  made  on 
the  29th  of  November  was  too  late.  The  case  of  HaUett 
V.  HaUett  {g\  was  an  authority  to  shew  that  the  letter  of 
Higham  amounted  to  a  consent  that  the  award  should  not 
be  made  until  that  day. 

Cresswell  and  Hoggins  supported  the  rule,  and  con- 
•tended,  that  the  award  was  made  one  day  too  late,  as  the 
29th  of  August  ought  to  be  included  in  the  three  months, 
for  which  the  enlargement  took  place.  With  respect  to 
the  case  of  Hardy  v.  Hyle^  which  had  been  cited  on  the 
other  side^  it  was  distinguishable  from  the  present,  as  it  was 
held  there,  that  the  plaintiff,  being  the  party  who  had 
been  wrongfully  imprisoned,  had  a  right  to  six  months,  after 
the  cessation  of  his  imprisonment,  during  which  he  might 
bring  his  action  against  the  magistrate.  No  general  mle 
could  be  laid  down  on  this  subject  In  the  case  of  Lester 
y.  Garland  (A),  the  marginal  note  was,  that  there  is  ^  no 
general  rule,  in  computing  time  from  an  act  or  an  event, 
that  the  day  is  to  be  inclusive  or  exclusive;  depending 
on  the  reason  of  the  thing,  according  to  the  circumstances.'* 
If  the  principle  there  laid  down,  was  applied  to  the  present 
case,  it  must  be  quite  clear  that  the  29th  of  August  must 
be  excluded  from  the  calculation. 

Pattpeson,  J. — There  was  a  case  of  fVilliams  v.  Burgess  (t ), 
decided  in  the  full  Court,  in  which  it  was  held,  that  in  reckon- 
ing the  time  within  which  a  warrant  of  attorney  must  be 

(a)  9  B.  &  C.  603 ;  4  M.  &  R.  (0  8  Taunt.  694. 

295.  (/)  1  Y.  &  J.  16. 

(6)  2  Camp.  294.  (^)  Ante,  vol.  7,  p.  389. 

(c)  Dyer.  218,  b.  (h)  15  Ves.  248. 

{d)  3  Nev.  &  P.  553 ;  8  A.  &  («)  Not  yet  reported. 
E.  577. 
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1840.        filed,  pursuant  to  3  Greo.  4,  c.  29,  s.  1,  the  day  of  the  exe- 
l^^I^^oi  ^^^^^^  ^  ^^^  ^^  ^  included. 

HiGHAM 

and 

Jbbsop.  CretswelL     The  present  case  was  distinguishable  from 

that,  as  by  the  express  words  of  the  act  of  Parliament,  the 
warrant  of  attorney  is  required  to  be  filed  within  twenty- 
one  days  after  its  execution.  That  of  course  must  mean 
fi*om  the  act  of  execution  itself.  The  day  on  which  that 
was  done  must,  of  course,  be  excluded  firom  the  calculation, 
unless  the  Court  took  notice  of  the  finction  of  a  day.  (a) 
As  to  the  letter  written  by  Higham  to  the  umpire,  that 
could  not  authorise  the  latter  to  defer  the  making  of  his 
award  until  too  late.  All  that  the  letter  informed  the 
umpire,  was,  that  the  29th  was  the  latest  day  for  making 
the  award,  but  did  not  state  that  it  ought  to  be  made  sooner. 

Patteson,  J. — I  have  some  doubt  whether  it  is  com- 
petent for  Higham  to  take  this  objection  at  all,  after  giving 
notice  to  the  umpire,  that  the  29th  was  the  last  day  for 
making  his  award.  But,  looking  at  the  documents  in  the 
case,  I  am  of  opinion,  that  the  umpire  had  a  right  to  make 
his  award  on  the  29th  of  November.  By  the  agreement  of 
reference,  it  is  provided,  that  the  arbitrators  shall,  in  the 
first  instance,  be  bound  to  make  their  award  by  the  1st  of 
May.  Then,  in  case  of  their  disagreement,  they  are  to 
appoint  an  umpire.  The  time  for  making  the  award  was 
then  enlarged  by  the  parties  until  the  1st  of  August 
Within  that  enlarged  time,  the  arbitrators  appoint  the  umpire, 
that  is  to  say,  on  the  29th  of  June,  and  the  umpire  was  to 
make  his  award  within  two  calendar  months  after  the  matter 
was  referred  to  him.  On  the  19th  of  August  the  parties 
further  enlarged  the  time  given  by  the  agreement  for  three 

(a)  In  the  case    of    Chick  v.  sued  out  against  his  goods  be- 

Smith,  ante,  vol.  8,  p.  337>  it  was  tween  2  and  3  o'clock    in  the 

held,  that  where  a  defendant  died  afternoon  of  the  same  day,  the 

between  1 1  and  12  o'clock  in  the  Court  would  set  aside  the  writ  as 

morning,  and  a  writ  of  fi.  fa.  was  irregular. 
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months.  I  thiiik,  tliat  according  to  the  authority  of  the  cases  1840. 
cited^  as  to  the  calculation  of  time,  the  umpire  was  entitled  x  thematterof 

to  make  his  award  on  the  29  th  of  November.     It  having  High  am 

been  made  on  that  day,  it  was  made  within  the  time  limited  Jkssop. 
by  the  parties,  and,  therefore,  the  present  rule  must  be  dis- 
charged. 

Rule  discharged,  with  costs  (a). 

(a)  See  Ymmg  y.  Higgon,  ante,      of  time  in  a  notice  of  action  against 
voL  8,  p.  2 1 2,  a«  to  the  calculation      a  magistrate. 


In  Re  Eaton. 
(Before  the  four  Judges.) 

PlATT  and    MONTAGU   SMITH  shewed    cause  ADrocecding 

against  a  rule  nisi,  obtained  by  the  Attorney  General,  for  Smuggling 

setting  aside  a  writ  of  habeas  corpus,  and  an  order  for  the  ^^  ^^  ^^ 

diflchanre  of  a  person  named  Eaton,  made  at  Chambers,  is  a  "criminal 

^  ,  matter/*  and, 

by  Patteton^  J.     The  affidavits  shewed,  that  the  defendant  therefore,  a 

had  been   committed  for  an  offence  against  the  4  &  5  ^us  to  bring 

Wm.  4,  c.  13,  (the  Smuggling  Act>     A  writ  of  habeas  ^^*^"^* 

corpus  was  subsequently  sued  out,  on  the  12th  of  Sep-  committed 

tember,  from  the  plea  side  of  the  Court     On  this,  the  de-  should  issue 

fendant  was  brought  to  the  Chambers  of  Mr.  J.  Patteson,  [Xo^the'^^ 

and  the  solicitor  for  the  Customs  appeared  to  oppose  his  9^^'    ?"*  ^ 

*  *       .  *  '^  It  18  issued  from 

liberation.     After  hearing  certain  objections  to  the  com-  the /%a  side, 

mitment,  the  learned  judge  made  an  order  for  the  discharge  only*ainounte 

of  the  prisoner.    The  solicitor  for  the  Customs  was  unaware  !^  *°"''^r  . 

...  .       .  .  lanty,  which  is 

at  the  time  of  discussing  the  objections,  that  the  writ  of  waived,  if  the 

habeas  corpus  had  not  issued  from  the   Crown  side  of  the  Customs  ap- 

Court,  in  accordance  with  the  regular  practice.     As  soon  j^dgeto oppose 

as  he  discovered  it,  he  applied  to  Patteson,  J.,  to  rescind  the  j!?®  defendiifs 

'  '^'^  ^  '      '  liberation,  does 

order.  This,  however,  his  lordship  rcfiised  to  do.  The  present  not  take  the 

rule  was  accordingly  obtained.     It  was  now  contended,  that  ousto  an  order 

the  writ  of  habeas  corpus  need  not  issue  from  the  Crown  JjjVg^di.fch^'^^e 

side  of  this  Court     Tlic  statutes  of  31   Car.  2,  c.  2,  and  being  made. 
56  Geo.  3,  c.  100,  only  required  that  the  writ  should  issue 
upon  a  judge's  fiat,  and  under  the  seal  of  the  Coiut.    Here, 
the  writ  had  issued  on  a  judge^s  fiat,  and  under  the  seal  of 
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1840.  the  Court,  and,  therefore,  a  sufficient  compliance  with  the 
— "^ — '     statutes  had  been  yielded.     But,  according  to  the  practice 

Eaton.  of  the  Court,  the  writ  could  only  issue  from  the  Crown  side 
in  criminal  cases.  But  the  proceeding  under  the  Smug- 
gling Act  was  not  a  criminal  case,  for  it  merely  subjected 
the  party  to  a  pecuniary  penalty.  Hantley  v.  Luic<mhe{a)y 
shewed  that  it  was  very  doubtful  whether  an  offence  against 
the  Excise  laws  could  be  considered  as  ^'a  criminal  matter." 
In  Ex  parte  Beeching  (&),  the  Court  intimated  that  a  pro- 
ceeding under  the  Smuggling  Act  was  not  a  criminal 
matter.  The  4  &  5  Wm.  4,  c  13,  merely  gave  an  ad- 
ditional power  to  justices  to  proceed  in  such  cases,  but  did 
not  alter  the  nature  of  the  offence  committed.  But,  if  it 
was  necessary  that  the  writ  should  issue  from  the  Crown 
side  of  the  Court,  its  issuing  from  the  plea  side,  could  have 
no  greater  effect  than  to  render  it  irregular.  Being  then 
an  irregularity,  it  had  been  waived  by  the  solicitor  for  the 
customs  not  objecting  to  the  irregularis  when  the  matter  was 
under  discussion  before  the  judge  at  Chambers.  Any  objec- 
tion which  existed,  ought  to  have  been  taken  at  that  time. 

Sir  /.  CampheUy  A.  6.,  and  T.  F.  ElUs,  supported  the  rule, 
and  contended,  that  the  proceeding  under  the  Smuggling 
Act  was  clearly  a  criminal  matter.  If  the  proceeding 
had  been  by  information  for  the  recovery  of  penalties,  it 
might  perhaps  be  said,  that  this  was  not  a  criminal  matter. 
But  the  proceeding  before  a  magistrate,  where  a  party  was 
committed  for  an  offence  against  the  act,  must  clearly 
be  considered  as  a  criminal  matter.  This  distinction  was 
pointed  out  in  the  case  of  Huntley  v.  Ltucombey  already 
cited,  and  in  the  case  of  The  Attorney  General  v.  Bote- 
man,  in  a  note  to  that  case.  Assuming  it  then  to  be  a 
criminal  matter,  the  case  of  John  Taylor  (c)  shewed  that 
the  defendant  must  be  brought  up  by  a  habeas  corpus 
issued  on  the  Crown  side  of  the  Court  Then,  as  to  the 
question  of  waiver.     The  Crown  could  not  waive  an  ob- 

(a)  2  B.  &  P.  530. 

(6)  6  D.  &  R.  209 ;  4  B.  &  C.  136.         (c)  3  East,  232. 
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jection  of  which  its  officer  did  not  know,  and  of  which  he        1840. 
was  not  bound  to  know.     It  was  sworn  that  the  solicitor  of    ^^^C 

in  re 

the  customs  did  not  know  of  the  defect  in  question,  and  he        Eaton. 
was  not  bound  to  know  it,  because  the  gaoler,  and  not  the 
Crown,  was  before  the  judge.     Under  these  circumstances, 
the  present  rule  ought  to  be  made  absolute. 

Lord  Dbnman,  C.  J. — Whenever  the  law  imposes  the 
ponishment  of  imprisonment  for  the  commission  of  a  par- 
ticular act,  it  no  doubt  considers  that  act  in  the  light  of  an 
ofience  against  the  public.  That  clearly  brings  it  within 
the  class,  called  criminal  matters.  According  to  the  decision 
in  Taylor's  ccue,  it  seems,  that  this  writ  should  have  issued 
from  the  Crown  side  of  the  Court,  and  not  from  the  plea 
aide.  The  non-issue  of  it,  however,  from  the  Crown  side, 
does  not  render  it  a  nullity,  but  merely  makes  it  irregular. 
The  objection,  therefore,  is  capable  of  being  waived.  At 
first,  we  doubted  whether  any  certain  means  existed  of 
ascertaining  whether  this  writ  had  not  issued  from  the 
Crown  side,  but  the  officer  informed  us,  that  all  wTits 
thence  issued  bear  his  signature.  Here,  that  signature 
was  not  attached  to  the  writ  Not  being  so,  the  solicitor 
of  customs  should  have  been  aware  that  it  had  not  issued 
from  the  Crown  side.  He  ought,  therefore,  to  have  taken 
the  objection  before  the  judge,  when  the  matter  was  dis- 
cussed. Not  having  done  so,  he  must  be  considered  as 
having  waived  it.  The  present  rule,  therefore,  must  be 
dischaiged. 

LlTTLEDAIiE,  J.,  WiLLIAMS,  J.,  and  CoLERlDOE,  J.,    COU- 

corred. 

Rule  dischai^d. 
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Reoula  Generalis. 

JLT  is  ordered,  that  the  rule  relating  to  enlarged  rules  made 
in  Michaelmas  Term,  in  the  30th  year  of  his  late  Majesty, 
King  George  the  Sectmd,  and  the  several  rules  relating  to 
the  peremptory  paper  made  in  Hilary  Term,  in  the  6th 
year,  in  Hilary  Term,  in  the  15th  year,  in  Michaelmas 
Term,  in  the  17  th  year,  in  Hilary  Term,  in  the  36th  year, 
and  in  Easter  Term,  in  the  4l8t  year  of  his  late  Majesty, 
King  George  the  Third,  be  rescinded.  And  it  is  further 
ordered,  that  no  further  rules  be  placed  in  the  peremptory 
paper,  (except  as  to  the  cases  already  set  down  therein,) 
be  abolished,  and  that,  in  Aiture,  all  enlarged  rules  shall  be 
drawn  up  for  the  tmt  and  other  days  in  the  next  term, 
in  \he  order  in  which  they  shall  have  been  enlarged,  and 
in  such  number  for  each  day  as  the  Master  may  see  fit,  and 
either  party  may  bring  on  such  enlarged  rules,  and  the 
Court  will  dispose  of  them  in  the  same  manner  as  if  brought 
on  in  the  Term  in  which  they  were  moved  for  respectively. 

By  the  Court 
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Marp  Cerm. 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Parker  and  Another  r.  Smart.  1841. 

JLFEBT  on  a  bond,  dated  in  June,  to  recover  3,000/.,  with  A  bond  dated 

interest  at  five  per  cent  fix)m  Ist  of  March  preceding.    The  conditioned  for 

bond  was  impressed  with  a  7£  stamp.     It  was  objected,  at  ^^^^^^ 

the  trial,  on  behalf  of  the  defendant,  that  this  stamp  was  imurtst,  at  5 

not  sufficient,  as  the  bond  being  given  in  June^  to  secure  March  pre- 

the  interest  previously  due,  was,  in  fiwjt,  given  to  secure  SJ^ta^t  itamp 

ZfiOOL  plus  the  interest  fix)m  the  1st  of  March,  to  the  date  "^  wiBclent. 
of  the  bond.     The  learned  judge  overruled  the  objection, 
but  reserved  leave  for  the  defendant  to  move  to  enter  a 
nonsuit. 


Bere,  having,  on  a  former  day,  obtained  a  rule  nisi 
accordingly, 

Cockbum  shewed  cause  A  stamp  which  covers  the 
principal  sum  is  sufficient,  Pruessing  v.  Ing  (a),  Dixon  v. 
Robiruon  (6),  Foreman  v.  Jeyes  (c),  Dearden  v.  Binns  (d). 
TTiere  is  no  difference  in  principle,  where  the  interest  is  to 
be  calculated  fi'om  a  preceding  day.  A  promissory  note 
for  the  payment  of  30/.  at  a  future  day,  with  interest  firom 
the  date,  is  equally  as  much  an  instrument  to  secure  a  sum 

(a)  4  B.  &  Aid.  204.  (c)  5  C.  &  P.  419. 

(6)  1  M.  &  Rob.  115;  5  C.  &         (ci   1  Man.  &  Ry.  130. 
P.  96. 
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1841.        exceeding  30£,  as  the  bond  in  the  present  case  is  to  secure 

^2tLKKK      *  ®^*"^  exceeding  d^OOO/L,  yet  a  stamp  covering  the  30^,  has 

and  Another    been  held  suflScient,  Pruessing  v.  Ing  (a).     The  true  test  by 

Smart.        which  to  discover  what  is  principal,  and  what  is  interest,  is 

by  ascertaining  on  what  sum  the  further  interest  is  to  accrue, 

here,  it  is  on  the  3,000JL,  and  not  on  the  additional  sum, 

which  was  due  for  interest  from  the  Ist  of  March,  to  the 

date  of  the  bond. 

Berey  in  support  of  the  rule.  The  stamp  is  not  sufficient. 
The  words  of  the  act  are,  "  any  definitive  and  certain  sum 
of  money ;"  here  the  definitive  and  certain  sum  of  money  is 
the  3,000/1  plus  the  interest  up  to  the  date  of  the  bond, 
Dickson  V.  Cass(b).  \Parkey  B. — I  question  much,  whether 
Dickson  v.  Cass  can  be  supported  after  Paddon  v.  Bartlett(c) 
and  Doe  v.  Snaith  {dy\  The  question  is,  what  is  due  at 
the  time  the  security  is  taken  ?  It  can  make  no  difference, 
that  it  is  secured  under  the  name  of  interest 

Parke,  B. — ^I  think  the  stamp  is  sufficient.  The  words 
**  definitive  and  certain  sum"  cannot  correctly  apply  to 
interest,  the  amount  of  which  depends  on  the  length  of 
time  which  elapses  before  the  money  is  repaid.  The 
stamp  to  be  imposed  is  to  be  in  proportion  to  the  principal 
sum  secured. 

Alderson,  B. — The  interest  is  in  the  nature  of  damages 
for  the  detention  of  the  principal,  the  definitive  sum  is  the 
sum  mentioned  in  the  bond. 

GuRNEY,  B. — There  is  no  distinction  between  bye-gone 
and  future  interest. 

Rule  dischaiged. 

(a)  4  B.  &  Aid.  204.  (c)  2  Ad.  &  Ell.  9. 

(6)  1  B.  &  Ad.  343.  (/)  8  Bing.  146. 
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Ward  r.  Llotd,  and  Another. 

JIN  this  case,  the  indorsement  on  the  copy  of  the  writ  of  where  the 
summons,  of  the  name  of  the  attorney  suing  out  the  writ,  ^^Ja^nions"* 
required  by  the  2  Wm.  4,  c,  39,  s,  12,  was  as  follows:—  wwindoned 

_  "'  "ThM  wnt  WIS 

"  This  writ  was  issued  by  A.  B.,  of,  &c,  attorney  for  the  issued  by  A. 

said ",  without  mentioning  whom.     The  form  given  in  ^'^^y  for  the 

the  schedule  to  the  act,  No.  1,  is  ** This  writ  was  issued  J^^ioutmen- 

by  E.  F..  of ,  attorney  for  the  said  A.  B."  tioning  whom, 

^  '^  the  Court  set 

aside  the  copj 

G.  T.  White,  having,  on  a  former  day,  obtained  a  rule  J^^'iJJri^. 
to  set  aside  the  copy  and  service  thereof, 

Humfrey  shewed  cause,  and  cited  Hcnnah  v.  Whyman  (a). 

RoLFE,  B. — The   indorsement  is   certainly  insufficient. 
The  form  is  given  as  an  example,  and  should  be  followed. 

Rule  absolute, 
(fl)  2  C,  M.  &  R.  239. 


Humphreys  v,  O'Connell. 

-Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  To  an  action 
exchange,  drawn  by  one  H.  Bamctt,  for  500/.,  payable  six  ^y  »ndo"e« 
months  after  the  date  thereof,  and  indorsed  by  H.  Bar-  ceptorofa 
nett  to  Moss  and  Humphreys,  and  by  them  to  the  plaintiff,    change,  the 
Pleas,  First,  that  long  before  the  drawing  or  accepting  pieced,  ist 
the  said  bill  of  exchange,  in  the  first  count  of  the  declaration  ?*■*  *^®  drawer 

^  ^  lent  to  the  de- 

raentioncd,  to  wit,  on  the  1st  day  of  February,  in  the  year  fendant  certain 
of  our  Lord,  1839,  and  on  divers  other  days  and  times,  forthepur- 
afterwards,  and  before  the  22nd  day  of  April,  in  the  year  of  "^^l^^^' 

securing  pay- 
ment of  the  same,  the  defendant  accepted  certain  bills  of  exchange,  in  lieu  of  which  the  bill 
declared  on  was  given,  and  that  the  plaintiff  bad  notice  of  the  premises.     2ndly,  a  similar  plea, 
alleging-  that  the  drawer,  and  certain  persons,  to  the  defendant  unknown,  won  money  of  him,  by 
gammg.     Htldy  that  do  ii\juna,  was  a  good  replication. 
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1841.        our  Lord,  1839,  the  said  H.  Bamett  did  knowingly  lend  to 
gJJ]J^JJ^^     the  defendant,  and  the  defendant  did  borrow  of  him,  divers 
«•  sums  of  money,  amounting,  to  wit,  to  650JL,  for  the  purpose 

of  enabling  the  defendant  illegally  to  game  and  play  there- 
with, at  a  certain  illegal  game,  played  with  dice,  called  or 
known  by  the  name  of  French  hazard,  contrary  to  the  form 
of  the  statute,  in  such  case  made  and  provided ;  and  the  said 
H.  Bamett,  at  the  times  of  his  so  lending  the  said  monies, 
well  knew  that  the  defendant  so  borrowed  the  same  for  the 
purpose  aforesaid ;  and  that  for  securing  the  payment  of  the 
said  sums  so  lent,  as  aforesaid,  he,  the  defendant,  afterwards, 
to  wit,  on  the  22nd  day  of  April,  in  the  year  of  our  Lord, 
1839,  accepted  three  several  bills  of  exchange,  drawn,  by 
the  said  H.  Bamett,  upon,  and  directed  to  the  defendant, 
and  payable  to  the  said  H.  Bamett,  one  of  the  same  being 
for  the  payment  of  200^,  one  month  after  the  date  thereof, 
another  of  the  same,  being  for  the  payment  of  2002^,  two 
months  after  the  date  thereof,  and  the  other  of  the  same, 
being  for  the  payment  of  250/.,  three  months  after  the  date 
thereof;  and  the  defendant  says,  that  long  before  the  draw- 
ing or  acceptance  of  the  said  bill,  in  the  said  first  count 
mentioned,  to  wit,  on  the  26th  day  of  May,  in  the  year  of 
our  Lord,  1839,  and  on  divers  other  days  and  times  after- 
wards, and  before  the  29th  day  of  August,  in  the  year  of 
our  Lord,  1839,  the  said  H.  Bamett  did,  knowingly,  lend 
to  the  defendant,  and  the  defendant  did  borrow  of  him, 
divers  other  sums  of  money,  amounting,  to  wit,  to  565/.,  for 
the  purpose  of  enabling  the  defendant  to  game  and  play 
therewith,  at  a  certain  illegal  game,  played  with  dice,  called 
or  known  by  the  name  of  French  hazard,  contrary  to  the 
form  of  the  statute,  in  such  case  made  and  provided ;  and 
the  said  H.  Bamett,  at  the  times  of  his  so  lending  the  said 
monies,  well  knew  that  the  defendant  so  borrowed  the  same 
for  the  purpose  aforesaid ;  that  the  said  two  bills,  so  payable 
at  two  months  and  three  months  after  the  date  thereof, 
being  overdue  and  unpaid,  and  the  said  sum  of  565/.  being 
also  unpaid  to  the  said  II.  Bamett,  he,  the  defendant,  in 


V 
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consideration  thereoi^  and  for  and  on  account  of  thofic  two       1841. 
bills,  and  as  a  security  for  the  payment  of  the  same^  and  also    hw^J[^ 
of  the  said  sum  of  565L  accepted  the  said  bill  in  the  said  <'• 

O'CONNELL. 

first  count  mentioned ;  and  also  a  certain  other  bill  drawn 
by  the  said  H.  Bamett,  and  directed  to  the  defendant  for 
the  payment  o{  516L  to  the  said  H.  Bamett,  or  order,  eight 
months  after  the  date  thereoj^  and  the  said  H.  Bamett  drew 
the  said  biUs  for  and  upon  that  consideration,  and  on  that 
account ;  and  the  defendant  further  says,  that  the  said  Moss 
and  Humphreys,  and  the  plaintiff,  respectively,  before  the 
said  indorsements  to  them  respectively,  had  full  knowledge 
and  notice  of  the  premises  aforesaid.     Verification. 

Second.  And  for  a  further  plea  in  this  behalf,  the  de- 
fendant says,  that  long  before  the  drawing  or  accepting  the 
said  bill  of  exchange,  to  wit,  on  the  1st  day  of  February,  in 
the  year  of  our  Lord,  1839,  and  on  divers  other  days  and 
times  afterwards,  and  before  the  22nd  day  of  April,  in  the 
year  of  our  Lord,  1839,  the  said  H.  Bamett,  and  divers 
other  persons,  whose  names  are  to  the  defendant  as  yet  un- 
known, did  win  of  the  defendant,  and  the  defendant  did  lose 
to  them,  divers  sums  of  money,  amoundng,  to  wit,  to  650k 
by  gaming,  and  playing  at  a  certain  illegal  game,  played 
with  dice,  called  or  known  by  the  name  of  French  hazard, 
contrary  to  the  form  of  the  statute,  in  such  case  made  and 
provided ;  and  for  securing  the  payment  of  the  sidd  sums 
so  won  and  lost  as  aforesaid,  he,  the  defendant,  afterwards, 
to  wit,  on  the  22nd  day  of  April,  in  the  year  of  our  Lord, 
1839,  accepted  three  several  bills  of  exchange,  drawn  by 
the  said  H.  Bamett,  upon  and  directed  to  the  defendant, 
and  payable  to  the  said  H.  Bamett,  (it  then  described  the 
bills,  as  in  the  first  plea) ;  and  the  defendant  says,  that  also 
long  before  the  drawing  or  acceptance  of  the  said  bill,  in 
the  said  first  count  mentioned,  to  wit,  on  the  26th  day  of 
May,  in  the  year  of  our  Lord,  1839,  on  divers  other  days 
and  times,  afterwards  and  before  the  29th  day  of  August, 
in  ihe  year  of  our  Lord,  1839,  the  said  H.  Bamett,  and 
divers  other  persons,  whose  names  are  to  this  deponent  as 
yet  unknown,  did  win  of  the  defendant,  and  the  defend- 
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ant  did  lose  to  them,  divers  other  sums  of  money,  amounting, 
to  wit,  to  5652.,  by  gaming  and  playing  at  a  certain  illegal 
».  game,  played  with  dice,  called  or  known  by  the  name  of 

French  hazard,  contrary  to  the  form  of  the  statute,  in  such 
case  made  and  provided ;  and  the  defendant  further  says, 
that  the  said  two  bills,  so  payable  at  two  months  and  three 
months  after  the  date  thereof,  being  over-due  and  unpaid, 
and  the  said  sura  of  565Ly  being  also  unpaid  by  the  defend- 
ant to  the  winners  thereof  he,  the  defendant,  in  considera- 
tion thereof,  and  for  and  on  account  of  those  two  bills,  and 
as  a  security  for  the  payment  of  the  same,  and  also  of  the 
said  sum  of  565/.,  accepted  the  said  bill,  in  the  said  first 
count  mentioned;  and  also  a  certain  other  bill,  drawn  by 
the  said  H.  Bamctt,  and  directed  to  the  defendant  for  the 
|)ayment  of  515/.,  to  the  said  H.  Bamett,  or  order,  eight 
months  after  the  date  thereof,  and  the  s^d  H.  Bamett  drew 
the  said  bills,  for  and  upon  that  consideration,  and  on  that 
account :  and  the  defendant  furtlicr  says,  that  the  said  Moss 
and  Humphreys,  and  the  plaintiff,  respectively,  before  the 
said  indorsement  to  them,  respectively,  had  full  knowledge 
and  notice  of  the  premises  aforesaid.     Verification. 

The  third  plea  was  tlie  same  as  the  first,  except  that  it 
averred  want  of  consideration  instead  of  notice. 

The  fourth  was  the  same  as  the  second,  except  that  it 
averred  wtmt  of  consideration  instead  of  notice. 

Replication  dc  injuria. 

Special  demurrer.  Assigning  for  causes,  that  the  matters 
of  defence  alleged  in  the  said  pleas,  do  not  amount  to  an 
excuse  for  the  non-performance,  by  the  defendant,  of  his 
promise,  but  those  matters  shew,  that  the  defendant  never 
was  liable  to  perform  that  promise,  and  that  the  said  pro- 
mise was  totally  void,  and,  by  the  illegality  thereof,  the 
defendant  was  wholly  discharged,  by  law,  from  performing 
the  sauie ;  and  the  defendant  never  was  liable  to  pay  the 
said  bill  to  the  plaintiff,  under  the  facts  stated  in  the  said 
plea ;  and  also  that  it  is  bad  for  duplicity. 

IVillis,  in  support  of  the  dcmiurer.     The  only  question 
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is,  whether  the  pica  consists  of  matter  of  excuse  ?    It  is  sub-       1841. 
milted,  that  it  does  not     A  plea  may  point  either  to  the    ^^^^^^^ 
time  of  makinir  the  contract,  or  to  the  time  between  the  t^* 

contract  and  breach,  or  to  the  time  after  the  breach.  In 
the  last  case,  the  general  replication  would  be  clearly 
bad,  J(mes  v.  Senior  (a).  Where  the  matter  pleaded,  ap- 
plies to  the  time  between  the  contract  and  breach,  it  is 
admitted  that  de  injuria  would  be  a  good  replication.  But 
where  the  matter  stated  in  the  plea,  exists  at  the  time  of 
making  the  contract,  and  shews  that  there  never  was  a  con- 
tract which  could  be  enforced  in  a  court  of  law,  there 
the  general  replication  is  inadmissible,  Parker  v.  Riley  (6). 
In  the  present  case,  the  contract  being  tainted  with  ille- 
gality, was  wholly  void,  Com.  Dig.  tit  "  Condiiionf^  (D  7). 
Isaac  V.  Farrar  (c),  will,  perhaps  be  cited  on  the  other 
side ;  but  that  case  was  decided  on  the  ground  of  the  in- 
convenience which  would  have  otherwise  followed,  and  the 
Court  said,  "that  if  the  general  replication  were  not 
allowed,  it  would  be  competent  for  a  defendant,  by  ailing 
fraud,  or  such  other  circumstance  as  would  throw  the  proof 
of  value  on  the  indorsee,  to  compel  him  to  prove  it ;  for  it 
would  seldom  happen  that  a  plaintiff,  if  he  were  tied  down 
to  dispute  one  fact,  could  take  issue  on  such  allegation,  and 
then  he  would  be  obliged  to  take  an  issue,  which  would 
admit  the  fraud,  and  throw  the  proof  of  value  on  himself^ 
thereby  placing  him  in  a  worse  situation  than  before  the 
new  rules."  But  in  the  present  case,  that  inconvenience 
could  not  arise.  A  similar  plea  was  pleaded  in  Edmunds 
V.  Groves  {d\  and  the  plaintiff  there  replied,  that  the  note 
was  indorsed  to  him,  without  notice  of  the  illegality,  and 
for  good  and  sufficient  value  and  consideration ;  and  it  was 
held,  that  on  tliose  pleadings,  the  illegal  making  of  the 
note  was  not  so  admitted  as  to  render  it  necessary  for  the 

(a)  Ante,  vol.  C,  p.  701 ;  4  M.  (c)  Ante,  vol.  4,  p.  750 ;  1  M. 

&W.  123.  &W.65. 

(6)  Ante,  vol.  6,  p.   375  ;  3  M.  (rf)  2  M.  &  W.  642. 
&  W.  230. 
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1 84 1 .        plaintiff  to  give  any  evidence  of  consideration.     \_Parke,  B. — 

Humphreys    ^^^  ^*^  *"^  action  by  indorsee  against  the  maker  of  a 

«•  promissory  note ;  here,  it  is  not  between  the  indorsee  and 

0*GONNELL.     '^  "^  . 

drawer,  but  the  indorsee  and  acceptor.  The  plea  states 
two  propositions;  viz.,  the  ori^nal  illegality,  and  that  the 
plaintiff  had  notice.  In  Parker  v.  Riley,  there  was  a  direct 
illegality  between  the  two  parties  to  the  action.]  The 
plaintiff  having  had  notice  that  the  bill  was  given  for  a 
gaming  debt,  it  was  illegal  in  him  to  take  it  Before  the 
5  &  6  Wm.  4,  c.  41,  bills  given  for  a  gaming  consideration 
were  void,  even  in  the  hands  of  a  bona  fide  holder,  Ed- 
wards V.  Dick  (a),  and  Lord  Abinger,  C.  B.,  in  Edmunds 
v.  Groves,  expressed  some  doubt  as  to  whether  that  act 
really  had  the  effect  intended.  \Parkey  B. — In  Noel  v. 
Rich  {b)y  the  Court  held  the  replication  good,  though  the 
plea  sought  to  avoid  the  contract  on  the  ground  of  fraud.] 
That  was  the  case  of  a  general  demurrer. 

Henderson,  contra,  was  stopped  by  the  Court 

Lord  Abinqer,  C.  B. — The  plea  is  clearly  matter  of 
excuse. 

Parke,  B. — ^This  case  must  be  governed  by  Isaac  v. 
Farrar.  As  between  these  parties,  the  bill  is  not  void,  on 
the  ground  of  illegality ;  the  defendant  contracts  to  pay  the 
plaintiff,  and  the  fact  of  notice  to  him  of  the  illegality  is 
mere  excuse  for  the  non-performance  of  the  contract 

Judgment  for  the  Plaintiff. 

(a)  4  B.  &  Aid.  212.  (6)  Ante,  vol.  A,  p.  228. 
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Arnold  r.  Evans.  '^ 

J.  HIS  was  an  action  against  four  defendants^  on  a  bill  of  In  an  action 
exchange.     The  defendants  having  suffered  judgment  by  defendants  on 

«_£.    |.  a  bill  of  ex- 

delault,  change,  if  tkey 

letiudgment 
goby  defiuih, 

Sireeten  moved  to  make  absolute  a  rule,  to  compute  scnrice  of amle 
principal  and  interest  on  the  bill,  and  produced  an  affidavit  of  one  u  sufB- 
service  on  two  of  the  defendants.     He  referred  to  Figgins  v.  *"*'^' 
Ward{ctj9  in  which  Bayley^  B.,  observed,  that  **  by  suffering 
judgment  to  go  by  default,  the  defendants  acknowledge  a 
joint  cause  of  action,  and,  therefore,  quoad  hoc  they  are 
partneiB :  service,  therefore,  on  one,  is  good  for  all." 

Parke,  B. — That  is  a  sufficient  authority. 

Rule  absolute. 

(a)  Ante,  vol.  2,  p.  364  ;  2  C.  &  M.  424. 


GiLLETT  V.  Green. 
WTHATELEY  mo\Qi{  for  a  rule,  calling  upon  the  de-  In  an  action 

for  infiringing 

fendant  to  shew  cause,  why  the  Master  should  not  tax  the  a  patent,  the 

plaintiff  his  treble  costs,  pursuant  to  the  5  &  6  Wm.  4,  c.  83,  ^^^r  the  6  & 

&  3.     This  was  an  action  for  infringing  a  patent,  and  it  m^°^^Jw 

appeared  that  a  prior  action,  between  the  same  parties,  had  the  validity  of 

been  tried  before  Coltmariy  J.,  on  which  occasion  the  plain-  came  in  ques. 

tiff  obtained  a   verdict,  and   the  learned  judge  certified^  gXequoit 

under  5  !a  ^  Wm.  4,  c.  83,  s.  3,  that  the  validity  of  the  action  between 

"^  the  same  par- 

patent  came  m  question  before  him.     By  the  above  act,  if  tiet,  the  plain- 
such  certificate  be  given  in  evidence  in  another  suit,  the  verdict,  with 
patentee  is  entitled  to  treble  costs,  in  the  event  of  a  verdict  iij^^*^' 

tificate  was 
given  in  evidence,  in  order  to  obtain  treble  costs.     Ten  days  before  the  trial  of  the  latter  action 
Uic  3  Ac  4  Vict  c.  24,  came  into  operation,  but  no  application  was  made  to  the  judge  to  certify 
under  that  act :    Helij  that  the  plaintiff  was  not  entitled  to  any  costs. 

A  certificate  under  the  3  &  4  Vict.  c.  24,  must  be  given  tmmedtdle/y  after  the  trial :   SemkU, 
even  before  another  cause  is  called  on. 


GiLLETT 


V, 

Grren. 
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passing  in  bis  favour  (a).  The  present  action,  for  infringing 
the  same  patent,  was  tried  before  Ijord  Abinger,  C.  B.,  on  the 
13th  July,  1840,  when  be  certified,  that  the  former  cause 
of  Gillett  V.  Smith,  was  in  evidence  before  him.  The 
plaintiff  obtained  a  verdict,  with  Is.  damages.  Ten  days 
before  the  trial,  the  3  &  4  Vict  c.  24,  came  into  operation, 
but  no  appUcation  was  made  to  the  judge  to  certify  under 
that  act  The  second  section  of  3  &  4  Vict  c.  24,  enacts, 
if  the  plaintiff  in  any  action  of  trespass  or  trespass  on  the 
case,  shall  recover  less  damages  than  40f.,  the  defendant 
shall  not  be  entitled  to  recover  any  costs  whatever,  unless 
the  judge  '^  shall  immediately  afterwards  certify**  that  the 
action  was  really  brought  to  try  a  right,  besides  the  mere 
right  to  recover  damages  for  the  trespass  or  grievance,  for 
which  the  action  shall  have  been  brought,  or  that  the  tres- 
pass or  grievance  was  wilful  and  malicious.  The  Master 
had  refused  to  tax  the  plaintiff  treble  costs,  on  the  ground 
that  he  had  not  obtained  the  certificate  of  the  judge  under 
the  last  mentioned  statute.  In  support  of  the  application, 
it  was  contended,  that  the  3  &  4  Vict  c.  24,  s.  2,  did  not 
affect  the  right  to  treble  costs  under  the  5  &  6  Wm.  4,  c.  83, 
s.  3,  nor  did  it  apply  to  cases  where  it  appeared,  by  the 


(fl)  Which  enacts,  that  "if  any 
action  at  law,  or  any  suit  in  equity, 
for  an  account,  shall  be  brought 
in  respect  of  any  alleged  infringe- 
ment of  such  letters  patent,  here- 
tofore, or  hereafter  granted,  or 
any  scire  facias  to  repeal  such 
letters  patent,  and  if  a  verdict 
shall  pass  for  the  patentee  or  his 
assigns,  or  if  a  final  decree  or 
decretal  order  shall  be  made  for 
him  or  them,  upon  the  merits  of 
the  suit,  it  shall  be  lawful  for  the 
judge,  before  whom  such  action 
shall  be  tried,  to  certify  on  the 
record,  or  the  judge  who  shall 
make  such  decree  or  order,  to 
give  a  certificate  under  his  hand. 


that  the  validity  of  the  patent  came 
in  question  before  him;  which 
record  or  certificate,  being  given 
in  evidence  in  any  other  suit  or 
action  whatever,  touching  such 
patent,  if  a  verdict  shall  pass,  or 
decree  or  decretal  order  be  made, 
in  favour  of  such  patentee  or  his 
assigns,  he  or  they  shall  receive 
treble  costs  in  such  suit  or  action, 
to  be  taxed  at  three  times  the 
taxed  costs,  unless  the  judge 
making  such  second  or  other  de- 
cree  or  order,  or  trying  such 
second  or  other  action,  shall  cer- 
tify  that  he  ought  not  to  have 
such  treble  costs." 
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pleadings,  that  a  bona  fide  right  actually  came  into  question.        1841. 
ShuttletDorth  v.  Cocker  {a)  was  referred  to,  in  which  a  cer-       Gillktt 
tificate,  under  3  &  4  Vict,  c  24,  was  amended  after  the       gbkkn 
trial,  and  it  was  urged,  that  on  the  authority  of  that  case, 
the  learned  judge,  who  tried  the  cause,  might  now  grant  a 
certificate. 

Parke,  B. — If  we  had  any  doubt  about  the  matter,  we 
should  grant  a  rule  to  shew  cause.  This  is  certainly  an 
un&rtunate  case ;  but  it  is  clear  that  the  act  of  3  &  4  Vict 
governs  diis  case,  because  it  applies  to  '^  any  action  of  tres- 
pass  or  trespass  on  the  case."  But  then  it  is  said,  that  the 
Lord  Chief  Baron  has  the  power  of  certifying  at  the  present 
time.  That  is  not  so ;  for  the  statute  expressly  says,  that 
the  plaintiff  shall  not  recover  costs  from  the  defendant, 
anless  the  judge,  before  whom  such  verdict  shall  be  obtained 
^  shall  immediately  afterwards  certify."  That  was  not  done 
in  the  present  instance.  It  may  even  be  a  question  whether 
a  judge  has  power  to  grant  a  certificate  after  another  cause 
has  been  called  on. 

Alderson,  Gurnet,  and  Bolfe,  Bs.,  concurred. 

Rule  rcfiised. 

(a)  Ante,  p.  7C.    See  Morgan  v.  Thome,  post,  226. 


Slater  v.  Haines. 

J.  HIS  was  a  rule,  calling  upon  J.  W.,  a  sheriff^s  ofiicer,  Thoofh  a 

to  shew  cause,  why  he  should  not  rcfimd  to  the  defendant,  toexfrauE^^^ 

the  residue  of  the  value  of  certain  eoods  which  had  been  »»^  expense 

seized  and  sold  under  a  fi.  fa.,  issued  at  the  suit  of  the  lev^,  he  cannot 

plaintiff,  after  deducting  the  amount  indorsed  on  the  writ,  fe^Uia^ScMe 

and  also  all  lawfiil  charges,  and  why  an  attachment  should  J^i'^^^f^  ^^ 

framed  under 
the  7  Wm.  4,  and  I  Vict,  c.  56. 
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Slatek 

9. 

Haines. 


not  issue  against  him  for  a  contempt,  in  demanding  and 
taking  other  and  greater  fees  than  allowed  by  the  table  of 
fees  framed  mider  the  7  Wm.  4,  and  1  Vict  c  55  (a). 

It  appeared  that  the  defendant's  goods  had  been  seized 
by  an  officer  of  the  sheri£P  of  Lincolnshire,  under  a  writ  of 
fi.  fa.,  issued  at  the  suit  of  the  plaintiff,  and  indorsed  to 
levy  SSL  17 s.  The  goods  were  afterwards  sold  by  public 
auction,  except  one  chair,  which  was  sold  by  private  con- 
tract, for  3i.  A  pig  of  the  value  of  IL  5t.  was  lost,  while 
in  the  possession  of  the  sheriff.  The  proceeds  of  the  sale, 
including  the  chair,  amounted  to  44£  13f.  7dL,  being 
lOL  16t.  7cL  more  than  the  sum  indorsed  on  the  writ  That 
money  was  retained  by  the  sheriff's  officer,  and  a  statement 
was  made  by  him  that  he  was  short  of  his  levy,  5L ;  he  also 
refused  to  account  for  the  pig  which  had  been  lost  From 
an  affidavit  made  by  the  sheriff's  officer,  it  appeared  that 
he  claimed  Is.  interest  on  the  levy  for  fourteen  days,  IL 
for  the  writ,  and  2L  Oi.  lOd.  for  sheriff's  poundage  and 
warrant,  making,  together  with  the  levy,  36/L  18f.  10(2.  to 
which  sum  an  objection  was  made.  The  residue  was 
claimed  for  sundry  incidental  expenses,  not  allowed  by  the 
schedule  of  fees,  some  of  which  were  occasioned  by  pre- 
cautions taken  to  prevent  a  rescue,  otheis  by  the  employ- 
ment of  carpenters  in  the  removal  of  the  goods  for  sale,  and 
for  travelling  expenses,  commission  on  sale  by  auction,  &c. 


Humfrey  shewed  cause.     The  charges  which  arc  com- 


(a)  Section  2  enacts^ ''  that  from 
and  after  the  passing  of  this  act,  it 
shall  be  lawful  for  sheriffs  or  their 
officers  concerned  in  the  execu- 
tion of  process,  directed  to  she- 
riffs, to  demand,  take,  and  re- 
ceive such  fees,  and  no  more,  as 
shall  from  time  to  time,  be  al- 
lowed by  any  officer  of  the  several 
courts  of  law,  at  Westminster, 


charged  with  the  duty  of  taxing 
costs  in  such  Courts,  under  the 
sanction  and  authority  of  the 
judges  of  the  said  Courts  res- 
pectively." 

Section  3,  provides,  that  any 
sheriff' or  officer,  taking  more  than 
is  allowed  by  the  Court,  shall  be 
adjudged  guilty  of  a  contempt  of 
Court. 
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plained  of  as  being  excessive,  have  all  been  occasioned  1841. 
by  circumstances  over  which  the  oflBcer  had  no  control,  slatkr 
and  a  portion  of  which  resulted  from  the  violent  conduct  of  ^  «^- 
the  defendant  himself  which  made  it  absolutely  necessary 
to  employ  as  many  as  five  men,  during  several  nights,  for  the 
safe  custody  of  the  goods.  [^Parke,  B. — These  are  expenses 
which  are  not  allowed  in  the  schedule,  made  ia  pursuance  of 
the  7  Wm.  4,  and  1  Vict  c  55.  There  is  nothing  in  that 
act  relating  to  any  such  expenses,  nor  is  there  any  provision 
allowing  greater  or  other  expenses  than  those  mentioned  in 
the  schedule].  These  are  such  expenses  as  the  Master 
oug^t  to  allow,  on  taxation.  Suppose  there  had  been  a 
rescue  of  the  goods.  [Parke,  6. — What  does  the  sheriff 
do  for  his  poundage?  He  surely  must  do  something; 
he  is  very  well  pud  by  it,  to  enable  him  to  meet  incidental 
expenses^  and  must  take  the  risk  of  that].  If  no  charges 
are  to  be  allowed  except  those  in  the  schedule,  it  will  be  a 
gjreat  hardship  on  the  sheriff. 

WhUehurstf  contra,  was  stopped  by  the  Court 

Lord  Abinoeb,  C.  B. — The  proceeds  of  the  property 
which  was  not  sold,  cannot,  of  course,  be  refunded,  but  if 
not  accounted  for,  the  defendant  may  bring  his  action. 
Under  the  circumstances,  it  is  not  necessary  to  punish  the 
officer  by  attachment,  but  he  must  refund  the  money  im- 
properly charged,  and  pay  the  costs  of  this  application. 

Rule  absolute,  to  refund  7/L  IBt.  9cL,  with  costs. 
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Deane  v.  Knott. 

The  defendant  1  HIS  was  a  rule,  calling  on  the  defendant  to  shew  cause, 
discharged        why  an  order  of  Itolfe,  B.,  discharging  him  out  of  custody, 

TOlvOTt  AcL  as  ^^^^^  ^^^  ^  set  aside.  It  appeared  that  the  defendant 
to  a  debt  due  being  in  prison,  in  February,  1831,  petitioned  the  In- 
afterwardsjnvc  solvent  Court  for  his  discharge.  On  that  occasion,  he 
bon^ for  anew  ^^  ^^  schedule,  in  which  he  inserted  a  debt  of  80i,  due 
cf^ded^^rtho  ^™  ^^  ^^  ^®  plaintiff,  and  obtained  his  discharge.  Sub- 
sum  for  which    sequently,  the  defendant  gave  to  the  plaintiff  a  bond  for  a 

he  was  dis* 

charged.  The  ncw  debt  of  220/.,  and  included  in  the  bond,  the  debt  as 
b^n  Sn?  ^^  ^^^^  ^^  ^^  discharged.  In  April,  1839,  the  plaintiff 
nii^  the  de-  put  the  bond  in  suit,  and  judgment  was  signed  for  want  of 
fered  jud^ent  a  plea,  and  the  defendant  was  taken  on  a  ca.  sa.  Molfe,  B., 
wast^enin"  having  made  an  order  for  the  defendant's  discharge  out 
^d^lSthe     ^^  custody,  a  rule  was  obtained  to  set  it  aside,  against 

was  not  entitled  which 
to  be  dis- 
charged out  of 

bond  wM,  at  ^  MiUer  shewed  cause.  The  defendant  is  entitled  to  his 
dlerents,        discharge.     The  bond  in  respect  of  which  the  execution 

kWU|    W    aV    IOC 

new  debt:  and  Issucd,  was  given  to  sccurc  a  ttew  debt,  as  well  as  the  debt 
Parke,  bT,  that  of  80i,  in  rcspcct  of  which  the  defendant  had  been  dis- 
£^f  n°i^**  charged  from  custody,  under  the  Insolvent  Act  That  bond 
lected  to  was  in  fraud  of  the  creditors,  and  in  violation  of  the  In- 

plcad  his  dis- 

cham,  as  to  solvent  Act,  the  policy  of  which  is,  that  a  debtor  shall  be 
wu  Uable  tobc  ^leased  from  the  pressure  of  his  debts,  that  he  may  employ 
**u^7*^hat  ^  ftiture  efforts  in  satisfying  in  a  just  proportion,  the 
amount  also,      demands  of  all  his  creditors.     The  bond  having  been  given 

partly  to  secure  a  debt,  which  was  inserted  in  the  insolvent's 
schedule,  its  effect  is  to  enable  the  plaintiff  to  obtain  a  dis* 
proportionate  share  of  the  ftiture  property  of  the  insolvent, 
Jackson  v.  Davison,  {a),  Tabram  v.  Freeman  (b\  shew  that 
the  bond  is  void. 


(a)  4  B.  &  Aid.  691.  (b)  2  C.  &  M.  451  ;  4  Tyr.  180. 
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O^i^  contra.  The  defendant  is  not  entitled  to  be  dis*  1841. 
chai]ged.  The  case  of  Philpot  v.  Aslett^a),  is  in  point  dbane 
There,  a  debtor  having  been  discharged  under  the  In-  «• 

solvent  Act,  contracted  a  new  debt,  for  which,  as  well  as  for 
the  old  debt,  he  accepted  a  bill  of  exchange.  Being  sued 
i:^n  the  bill,  he  gave  a  warrant  of  attorney  for  the  amount, 
and  the  Court  refused  to  set  it  aside. 

Parke,  B. — The  question  is,  whether  the  discharge  can  be 
altogether  supported  ?  It  clearly  cannot,  for  it  is  impossible 
to  say,  that  because  the  bond  is  bad  as  to  part,  it  is  bad 
altogether.  If  the  defendant  wished  to  avail  himself  of  the 
Jnsolvent  Act,  he  should  have  pleaded  his  discharge  from 
the  sum  of  80/.,  and  might,  to  that  extent,  have  reduced 
the  amount  of  the  plaintilBTs  demand.  The  security  is  not 
illegal,  in  respect  of  the  new  debt,  indeed,  my  impression 
is^  that  it  is  not  illegal  at  alL  The  law  says,  that  if  a  party 
who  has  been  discharged  under  the  Insolvent  Act,  is  ar- 
nsted  on  mesne  process,  for  a  debt,  in  respect  of  which  he 
is  entitled  to  the  benefit  of  the  act,  he  may  apply  for  his 
diBchaige.  But  if  an  action  is  brought  against  him,  and 
instead  of  pleading  his  discharge,  he  allows  the  plaintiff  to 
obtun  final  judgment  against  him,  it  is  his  own  de&ult,  and 
the  law  must  take  its  course.  The  rule  to  rescind  the 
order  for  the  defendant's  discharge  must  be  made  absolute. 


The  other  Barons  concurred. 


Rule  absolute  (6). 


{a)  1  C,  M.  &  R,  85  ;  4  Tyr.         (b)  See  Kay  v.  Masters,  amte, 
729.  vol.  l,p.  8C. 


V<>L.  IX.  u  D.  P.  I'. 
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In  an  action  of 
tretpan  tried 
on  the  27th  of 
June,  1B40, 
the  plaintiff  ob- 
tained a  ver- 
dict, with  li, 
danlages,  l^ve 
being  resenred 
for  the  defend- 
ant to  move  to 
enteranonsuitt 
the  judge 
having  been 
appliMl  to,  to 
certify  under 
the  43  Eliz. 
c.  6,  s.  2,  de- 
clined to  do  so, 
until  the  mo- 
tion for  a  non- 
luit  should 
have  been  dis- 
posed of.    On 
the  3rd  of 
July  following, 
the3fic4 
Vict  c  24, 
came  into  ope- 
ration.   The 
motion  for  a 
nonsuit  was 
not  made,  and 
on  the  9th  of 
November,  the 
judge  certified: 
/TeU;  that  the 
certificate  was 
null  and  void. 


Morgan,  (an  Infant,  by  his  next  fiicnd)  t?.  Thorne. 

J.  HIS  was  an  action  of  trespass,  brought  by  the  &ther  of 
a  minor,  for  criminal  conversation  with  his  son's  wife.  The 
cause  was  tried  on  the  27th  of  June,  1840,  at  the  Middlesex 
Sittings,  after  Trinity  Term,  before  Lord  Abinger^  C.  B., 
when  the  plaintiff  obtained  a  verdict,  with  Is.  damages, 
leave  having  been  reserved  for  the  defendant  to  move  to 
set  aside  that  verdict,  and  enter  a  nonsuit  Upon  the 
finding  of  the  verdict,  application  was  made  to  the  learned 
judge  to  certify,  to  deprive  the  plaintiff  of  costs,  under  the 
43  Eliz.  c  6,  s.  2,  but  he  declined  to  do  so,  until  the  motion 
for  a  nonsuit  had  been  disposed  o£  On  the  3rd  of  July 
following,  the  3  &  4  Vict  c  24  (a),  came  into  operation. 
The  motion  for  a  nonsuit  was  not  made,  and  on  the  9th  of 
November,  his  Lordship  granted  the  certificate  prayed  for. 
The  present  rule  was  afterwards  obtained,  calling  on  the 


(a)  Sect  1,  after  reciting  the 
43  Eliz.  c.  6,  and  22  &  23  Car.  2, 
enacts  "that  the  said  recited  act 
of  the  43  Elix.,  so  far  as  it  relates 
to  costs  in  actions  of  trespass^  or 
trespass  on  the  case,  and  so  much 
of  the  22  &  23  Car.  2,  as  relates 
to  costs  in  personal  actions,  be, 
and  they  are  hereby  repealed." 

Section  2,  enacts,  "  that  if  the 
plaintiff,  in  any  action  of  trespass, 
or  of  trespass  on  the  case,  brought, 
or  to  be  brought,  in  any  of  her 
Majesty's  Courts  at  Westminster, 
or  in  the  Court  of  Common  Pleas 
at  Lancaster,  or  in  the  Court  of 
Common  Pleas  at  Durham,  shall 
recover  by  the  verdict  of  a  jury 
less  damages  than  40^.,  such 
plaintiff  shall  not  be  entitled  to 
recover  or  obtain  from  the  de- 


fendant, in  respect  of  such  ver- 
dict, any  costs  whatever,  whether 
it  shall  be  given  upon  any  issue 
or  issues  tried,  or  judgment 
shall  have  passed  by  default, 
unless  the  judge  or  presiding 
officer,  before  whom  such  verdict 
shall  be  obtained,  shall  imme- 
diately afterwards  certify  on  the 
back  of  the  record,  or  on  the  writ 
of  trial,  or  writ  of  inquiry,  that 
the  action  was  really  brought  to 
try  a  right,  besides  the  mere 
right  to  recover  damages  for  the 
trespass  or  grievance,  for  which 
the  action  shall  have  been  brought, 
or  that  the  trespass  or  grievance, 
in  respect  of  which  the  action 
was  brought  was  wilful  and  ma- 
licious." 
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defendant  to  shew  cause,  why  the  Master  should  not  tax        1841. 
the  plaintiff  his  costs,  notwithstanding  the  certificate.  Morgan 


C  C.  Jones  shewed  cause.  The  43  Eliz.  c  6,  was  in 
fcice  at  the  time  the  cause  was  tried,  and  the  certificate 
applied  for.  The  certificate  has  a  retrospective  effect,  and 
most  be  considered  as  granted  at  the  time. 

J.  Bayleyy  contra.  The  43  Eliz.  c  6,  s.  2,  was  repealed 
before  the  certificate  was  granted,  and  it  is  clear,  that  the 
power  given  by  that  statute,  to  deprive  the  plaintiff  of  costs, 
did  not  exist  after  the  3  &  4  Vict  came  into  operation. 
The  certificate,  therefore,  is  wholly  inoperative.  In  Kay  v. 
Croodwin  (a),  the  Cheif  Justice  says,  ''  I  take  the  effect  of 
lepealing  a  statute  to  be,  to  obliterate  it  as  completely  firom 
the  records  of  the  ParUament  as  if  it  had  never  passed,  and 
it  most  be  considered  as  a  law  that  never  existed,  except 
fixr  the  purpose  of  those  actions,  which  were  commenced, 
ptosecuted,  and  concluded,  whilst  it  was  an  existing  law." 
Hie  present  action  was  clearly  not  concluded  whilst  the 
second  section  of  the  43  Eliz.  c.  6,  was  an  existing  law, 
finr  no  judgment  has  yet  been  signed.  [Parkef  B. — The 
case  of  Charrington  v.  Meatheringhaim  (A),  supplies  the 
principle  which  must  govern  this  case].  There,  the  13  Greo.  3, 
c  78,  which  gave  treble  costs  on  a  nonsuit,  to  persons  sued 
fiar  anything  done  in  pursuance  of  that  act,  had  been  re- 
pealed by  the  5  &  6  Wm.  4,  c.  50,  which  directed  the  costs 
to  be  taxed  as  between  attorney  and  dient  The  plaintiff 
had  been  nonsuited  in  an  action  brought  for  a  matter  done 
in  pursuance  of  the  former  act,  which  action  was  tried 
befinre  the  latter  act  came  into  operation,  but  no  judgment 
was  signed  until  afterwards ;  and  this  Court  held,  that  the 
defendants  were  not  entitled  to  treble  costs.  So  here,  the 
43  Eliz.  having  been  repealed,  the  certificate  is  null  and 
void. 

(a)  6  Bin^.  576.         {b)  Ante,  vol.  5,  p.  313  ;  S.  C.  2  M.  &  W.  228. 
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Morgan 

r. 
Thorne. 


Jones  then  asked  for  leave  to  move  to  set  aside  the  ver- 
dict, and  enter  a  nonsuit,  upon  an  affidavit,  stating,  that  he 
had  abstained  from  doing  so,  solely  on  accoimt  of  his  belief 
that  the  certificate  would  be  granted.  He  urged,  that  as 
the  certificate  was  of  no  avail,  the  defendant  ought  to  be 
placed  in  the  same  position  as  if  it  had  not  been  granted. 


Lord  Abingeb,  C.  B. — If  the  certificate  had  been  granted 
during  the  Sittings,  it  would  probably  have  been  good,  not- 
withstanding the  43  Eliz.  has  been  repealed,  because  the 
Sittings  might,  for  this  purpose,  have  been  considered  as 
one  day.  However,  the  effect  of  the  3  &  4  Vict  is  en- 
tirely to  repeal  the  43  Eliz.  and  this  certificate,  therefore, 
cannot  operate  to  deprive  the  plaintiff  of  costs. 


(a)  See  GiMt  v.  Great,  ante, 
p.  219»  Shuitlewortk  v.  Cocker, 
ante,  p.  76.  The  plaintiflT  in  the 
case  in  the  text  would  be  en^ed 
to  his  full  costs*  notwithstanding 
the  3  &  4  Vict.  c.  24,  because,  as 
the  certificate  was  a  nullity,  and 


Rule  absolute  (a), 

the  late  statute  was  not  in  force 
at  the  time  of  the  trial,  he  was  in 
the  same  situation  as  a  plaintiff 
with  whose  right  to  costs,  the 
judge  had  not  interfered  when 
the  statute  of  Elizabeth  was  in 
force. 


Morgan,  (an  Infimt,  by  his  next  Friend)  t;.  Thorne. 
The  wife  of  a    AFTER  the  above  rule  was  disposed  of,  Kellj/  obtained  a 
committed        nile  to  shewcause,  why  all  proceedings  in  the  action  should 
mbOT'Zfather    "^^  ^  ^^  aside.  With  costs,  on  the  ground  that  the  action  had 

procured  him-    b^g^  brouirht  bv  the  father  of  the  minor  without  his  know- 
self  to  be  ap-  . 
pointed  pro-      ledge  or  authority.    It  appeared,  that  the  father  had  been 

commenSd^an  appointed  prochein  amy,  for  the  purpose  of  the  suit,  but  that 

■^^^^^^       at  the  time  of  his.  appointment,  the  son  was  in  India  with  his 

veraation,         regiment,  and  could  have  known  nothing  of  the  proceedings. 

knowledge  or 

authority  of  his  son  :  Hdd,  that  he  was  entitled  to  do  so,  and  that  a  judgment  in  that  action  would 

be  a  good  bar  to  an^  proceedings  for  the  same  cause  by  the  son,  when  of  age. 

A  prochein  amy  is  a  guardian  appointed  by  the  Court,  and  may  sue  without  any  authority 
from  the  minor. 
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Thesiger  and  Bay  ley  shewed  cause,  and  objected,  first,        1841. 

that  the  application  was  too  late.     The  defendant  was  not     ^[^C^j^ 

justified  in  waitinir  until  step  after  step  had  been  taken  in  «• 

Thorne. 
the  cause,  but  ought  to  have  applied  to  the  Court  within 

a  reasonable  time  after  his  knowledge,  that  the  son  had 
given  no  authority  to  bring  the  action.  By  the  delay,  the 
defendant  has  placed  the  plaintiff  in  a  different  situation, 
and  has  caused  him  to  incur  considerable  expense.  But, 
secondly,  it  was  competent  for  the  father  to  bring  the  ac- 
tion, in  order  to  protect  the  honour  of  his  son.  In  the  or- 
dinary cases  of  injury  to  a  child,  the  action  is  brought  in 
the  name  of  the  father,  though,  perhaps,  from  the  tender 
years  of  the  child  he  never  could  have  given  an  authority  for 
that  purpose.  Many  cases  may  arise,  in  which,  if  the  &ther 
was  not  allowed,  of  his  own  accord,  to  bring  the  action,  the 
remedy  would  be  wholly  lost  For  instance,  if  afler  a  mar- 
riage of  this  description,  the  son  became  a  lunatic,  and  the 
&ther  was  satisfied  that  the  wife  had  committed  adultery, 
would  he  not  be  entitled,  as  the  xiatural  guardian  of  the  son» 
to  vindicate  his  honour  ?  The  mere  &ct  of ,  the  spn  having 
given  no  authority  to  commence  the  action,  is  not  suffi- 
cient to  warrant  the  Court  in  setting  aside  the  proceedings. 
A  prochein  amy  is  liable  to  costs,  he  cannot  be  examined 
as  a  witness,  and  is,  in  all  respects,  the  real  plaintiff  on  the 
record.  In  the  Abridgment  of  Cases  in  Equity  (a),  it  is 
said,  '^  Anyone  may  bring  a  biU  as  prochein  amy  toa^ixifant 
wUhout  his  consent  t  because  it  is  at  his  peril  that  be  tarings 
it  to  be  answerable  for  the  event;  but  nope  can  bring  a.  bill 
in  the  name  of  a  feme  covert  as  her  prochein  amy,  without 
her  consent,  and  if  such  a  bill  be  brought  upon  her  affi- 
davit of  the  matter,  it  will  be  disptii^sed.''  But  at  all  events, 
a  subsequent  ratification  of  the.  father's  act  would  render 
it  valid,  anci  that  has  been  done  in  the  present  case.  On 
the  1st  of  September,  1840,  the  son,  being  then  at  Pangalore,. 
by  deed,  appointed  his  father  guardian  for  all  suits,  and 

Ca)  Vol.  1>  p.  72.  .    ' 
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1841.        more  especially  for  a  suit  then  instituted    in  the  Eccle- 
siastical Court 


MOEGAK 
9. 

Thobne. 


KeUffy  in  support  of  the  rule.  The  principle  upon  which 
the  Courts  interfere  to  set  aside  proceedings  commenced 
without  authority  is,  that  though  judgment  be  obtained  by 
the  plaintiff  on  the  record,  yet  the  party  really  interested  is 
not  bound  thereby,  but  may  at  any  time  come  forward  and 
institute  a  fresh  action.  The  judgment  recovered  in  the  one 
action  would  be  no  bar  to  the  other.  \^Parke,  B. — Have  you 
any  authority  for  saying  that  the  law  is  so  with  respect  to 
actions  brought  by  a  prochein  amy?  Aldersotiy  B. — Is  it 
not  clear  that  a  prochein  amy  may  be  appointed  by  the 
Court  without  the  assent  of  the  infant?  The  statute  of 
Westminster  2,  c.  15,  enacts,  that  "In  every  case  where  such 
as  be  within  age  may  sue,  it  is  ordered,  diat  if  such  within 
age  be  esloigned,  so  that  they  cannot  sue  personaDy,  their 
next  friends  shall  be  admitted  to  sue  for  them."  So  that  a 
Court  of  law  exercises  the  same  description  of  power  to  the 
appointment  of  a  prochein  amy,  as  the  Court  of  Chancery 
in  the  appointment  of  a  guardian ;  the  infent  cannot  dis- 
avow his  prochein  amy].  If  the  father  had  been  appointed 
by  the  Court  with  a  frdl  knowledge  of  the  circumstances, 
the  case  might  have  been  difierent  With  respect  to  the 
instance  put  by  the  other  side,  it  is  conceded,  that  if  an 
infant  be  incapable  of  exercising  any  judgment  or  discretion, 
the  Court,  upon  being  informed  of  the  fiict,  would  appoint 
a  guardian  for  him,  otherwise  his  remedy  would  be  lost ; 
but  in  the  present  case  there  is  a  person  capable  of  exer- 
cising his  discretion  and  judgment,  and  who  may  wholly 
disavow  the  act  of  his  father.  [^Aldersorh  B. — In  Fitz- 
herherfs  Natura  Brevium  (a),  it  is  said,  "  A  man  shall  not 
answer  as  guardian  unto  an  infant  who  is  plaintiff  or  de- 
fendant without  a  warrant,  but  as  prochein  amy  to  an  infant, 
he  shall  sue  an  action  without  warrant."    That  shews  that 

(a)  P.  26. 


V, 

Thoanb. 
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aprochein  amy  b  a  guardian  appointed  by  the  Court].  1841. 
Lord  Coke,  in  his  reading  upon  the  statute  of  Westminster  2,  mobgah 
c  16,  says  (a),  '^  Upon  this  statute,  whether  an  infimt  be 
esloigned  or  no,  he  shall  sue  by  prochein  amy,  for  die 
esloignment  is  put  in  this  act  to  shew  what  mischief  may 
fidl  out  in  this  case,  and,  therefore,  when  a  serjeant  offered 
that  oath  should  be  made  of  the  esloignment  of  the  heir, 
the  judge  said  he  would  take  it  upon  his  honesty ;  but  if  the 
surmise  that  the  plaintiff  is  within  age  be  untrue,  and  that  the 
plaintiff  is  of  fiill  age,  his  admittance  by  prochein  amy  iserror." 
[Pariey  6. — The  distinction  between  guardian  and  prochein 
amy,  is  pointed  out  by  the  Court  in  Simpson  v.  Jackson  (&)]. 
The  question  as  to  whether  an  infant  is  benefited  by  the 
appointment  of  a  prochein  amy,  depends  upon  the  circum- 
stances under  which  it  has  taken  place,  if  it  is  made  upon 
a  suggestion  of  that  which  is  false,  or  upon  a  suppression  of 
the  truth,  the  Court  will  set  it  aside.  In  this  case,  there 
is  nothing  to  prevent  the  in&nt  firom  bringing  a  firesh  ac- 
tion. If  a  party  pays  a  debt  to  another  who  sues  in  the 
creditor's  name,  but  without  his  authority,  such  payment 
will  not  protect  the  debtor  firom  a  subsequent  action  at  the 
suit  of  the  creditor,  Robson  v.  Eaton  (c).  The  only 
difference  in  this  case  is,  that  the  party  sues  as  prochein 
amy  instead  of  by  attorney.  [Parke,  B. — That  is  a  material 
distinction ;  an  attorney  is  appointed  by  the  par^,  but  a 
prochein  amy  by  the  Court].  As  to  the  objection,  that  the 
application  is  too  late,  it  is  stated  by  affidavit,  that  the  de- 
fendant did  not  know,  till  very  lately,  that  the  action  was 
brought  without  the  authority  of  the  son. 

Parke,  B. — I  am  of  opinion  that  the  rule  must  be  dis- 
charged. If  it  was  necessary,  in  order  to  protect  the 
defendant,  that  an  authority  should  have  been  given  by  the 
in&nt  to  commence  proceedings,  I  agree  that  there  is  no 
proof  of  such  authority  prior  to  the  action ;  and  if  the  case 

(a)  2  Inst.  390.  (c)  1  T.  R.  62. 

(6)  Cro.  Jac.  640. 
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1 S41 .        turned  upon  the  justification  of  the  father's  act  by  the  infant, 
Morgan       ^^^e  is  no  evidence  that  the  latter  knew  of  it.     But  the 
V.  valid  objection  is,  that  the  application  conies  too  late.     On 

the  29th  May,  the  defendant  was  cognizant  of  &ct8^  which 
should  have  led  him  to  inquire  whether  or  no  the  father 
had  any  authority  to  bring  the  action.  He  knew  that  the 
son  was  a  comet  in  the  East  India  Company's  service,  and 
must  have  had  reason  to  suspect  that  thelaction  was  brought 
without  his  express  authority.  However,  it  seems  to  me, 
that  no  authority  is  required  to  enable  a  prochein  amy  to 
sue;  and  I  cannot  distinguish  this  case  from  any  other 
action  brought  by  a  prochein  amy.  It  is  true  that  we  have 
not  the  petition  for  the  appointment  of  a  prochein  amy 
before  us.  Nor  do  we  know  the  particular  circumstances 
under  which  he  was  appointed ;  but  in  the  absence  of  any 
proof  to  the  contraty,  we  must  assume  that  the  proceedings 
were  in  the  ordinary  and  regular  mode ;  if,  indeed,  there 
had  been  any  fraud  or  miarepresentatioii,  that  should  have 
been  brought  before  the  Court  by  affidavit  Then  it  is 
contended,  liiat  if  the  defendant  paid  the  damages  and  costs 
m  this  action,  he  might  be,  nevertheless,  liable  to  another 
action  at  the  suit  of  the  son.  But  that  objection  will  not 
apply  to  an  action  brought  by  prochein  amy.  The  law 
knows  no  distinction  between  an  in&nt  of  tender  years,  and 
an  infant  near  twenty*one ;  in  neither  case  is  it  necessary 
to  give  any  authority  to  sue.  It  is  clear,  by  reference  to 
the  authorities  adverted  to,  that  a  prochein  amy  is  an  officer 
of  the  Court,  appointed  by  the  Court,  and  there  is  no  doubt 
that  the  judgment  in  this  action  would  be  a  bar  to  any  pro- 
ceedings by  the  son  when  of  mature  age. 

Alderson,  B. — I  am  clearly  of  the  same  opinion.  It 
seems  to  me,  that  we  have  nothing  whatever  to  do  with  the 
question,  as  to  whether  the  infant  has  or  has  not  assented 
to  the  appointment  of  prochein  amy.  If  we  were  to  inquire 
into  that  fact,  we  must  also  do  so  in  the  case  of  a  child  three 
years  old,  who  has  received  some  ])crsonal  injury.     It  is 


HILABY  TERM,  4  VICT. 

impossible  that  a  child  of  that  age  could  have  given  any 
authority,  and  yet  the  Court  may  appoint  a  prochein  amy 
for  him.  The  case  &lls  within  the  equity  of  the  statute  of 
Westminster  2,  c.  15,  and  it  is  enough  to  shew  that  the 
infiuit  cannot  sue  personally,  and  then  the  Court  may  i^ 
point  a  prochein  amy.  The  appointment  being  the  act  of 
the  Court,  cannot  require  confirmation ;  it  amounts  to  an 
appointment  of  an  attorney ;  the  law  in  effect  makes  the 
Court  the  attorney  of  the  in&nt  But,  even  if  the  argument 
of  Mr.  Kelly  was  correct,  it  is  clear  that  the  application 
comes  too  late. 
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184JL 


Morgan 

9. 


GuRNBY,  B.,  concurred. 

'  RoLFE,  B. — K  Mr.  Kelly  could  make  out  his  proposition, 
then  I  agree  that  the  recovery  in  this  action  would  not  be 
a  bar  to  another,  at  the  suit  of  the  scm.  But  he  has  not 
shewn  that  the  father  was  not  property  appointed  prochein 
amy.  He  has  likened  the  case  to  that  of  a  par^  suing  by 
attorney  in  the  ordinary  mode,  and  has  refeired  to  an  au- 
thority to  shew,  that  where  an  action  is  commenced  agaijast 
a  debtor,  in  the  name  of  a  creditor,  without  the  authori^ 
of  the  latter,  the  debtor  may  be  compelled  to  pay  the 
money  again.  But,  the  judgment  in  that  case  proceeded 
on  the  ground,  that  the  person  represented  <mi  tJa^  record 
as  the  attorney  of  the  creditor,  had  never,  in  fact,  been 
appointed  attorney.  But  here,  it  is  not  shewn  that  the 
plaintiff  has  not  been  appointed  prochein  amy ;  if  that  had 
been  done,  the  cases  would  have  been  parallel. 


Rule  discharged. 
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The  21  Jac.  1, 
c.  12,  s.  5, 
applies  to  all 
constables ; 
therefore,  a 
constable  ap- 
pointed under 
the  Municipal 
Corporation 
Act,  is  en- 
titled on  dis- 
continuance, to 
double  costs, 
under  the 
former  statute. 
A  sugg^estion 
is  only  ne- 
cessary, when 
there  would 
otherwise  be 
an  incon- 
sistency on  the 
record;  and 
need  not, 
therefore,  be 
entered  to  give 
a  party  doimle 
costs. 


MaBERLT  V.  PiTTERTON. 

J.  HIS  was  an  action  for  assault  and  false  imprisonment, 
against  a  constable  appointed  imder  the  provisions  of  the 
Municipal  Corporation  Act,  (5  &  6  Wm.  4,  c.  76.)  Notice 
of  trial  had  been  given,  and  subsequently  the  plaintiff 
discontinued. 

Grunning  had  obtwied  a  rule  nisi,  to  enter  a  suggestion 
for  double  costs,  under  the  21  Jac.  1,  c  12,  s.  5. 

Byles  shewed  cause.  The  defendant  has  been  appointed 
a  constable,  imder  the  76th  section  of  the  5  &  6  Wm.  4, 
c.  76(a).     He  is  not,  therefore,  entitled  to  double  costs. 


(a)  Section  76  enacts,  ''That 
the  council  to  be  elected  for  any 
borough  shall,  immediately  after 
their  first  election,  and  so  from 
time  to  time,  thereafter  as  they 
shall  deem  expedient,  appoint, 
for  such  time  as  they  may  think 
proper,  a  sufficient  number  of 
their  own  body,  who,  together 
with  the  mayor  of  the  borough, 
for  the  time  being,  shall  be,  and 
be  called  the  watch  committee 
for  such  borough;  and  all  the 
powers  hereinafter  given  to  such 
committee,  may  be  executed  by 
the  majority  of  those  who  shall 
be  present  at  any  meeting  of 
such  committee,  the  whole  num- 
ber present  at  such  meeting 
being  not  less  than  three;  and 
such  watch  committee  shall, 
within  three  weeks  after  their 
first  formation,  and  so,  from 
time  to  time  thereafter,  as  oc- 
casion shall  require,  appoint  a 
sufficient    number   of   fit  men. 


who  shall  be  sworn  in  before 
some  justice  of  the  peace,  having 
jurisdietion  within  the  borough, 
to  act  as  constables  for  preserving 
the  peace  by  day  and  by  night, 
and  preventing  robberies  and 
other  felonies,  and  apprehending 
oflfenders  against  the  peace ;  and 
the  men  so  sworn,  shall  not  only 
mthin  such  borough,  bat  also 
mthin  the  county  in  which  such 
borough,  or  part  thereof  shall 
be  situated,  and  also  within 
every  county  being  within  seven 
miles  of  any  part  of  such  bo- 
rough, and  also  within  all  li- 
berties in  any  such  county,  have 
all  such  powers  and  privileges, 
and  be  liable  to  all  such  duties 
and  responsibilities,  as  any  con- 
stable duly  appointed  now  has, 
or  hereafter  may  have  within  his 
constablewick,  by  virtue  of  the 
common  law  of  this  realm,  or  of 
any  statutes  made,  or  to  be  made, 
and  shall  obey  all  such  lawful 
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under  the  statute  of  James,  but  to  costs  as  between  attorney 
and  client,  under  the  133rd  section  (a)  of  the  Municipal 
Corporation  Act  At  the  time  of  the  assault  complained 
o^  the  defendant  was  acting  in  the  execution,  and  under 
the  powers  of  the  5  &  6  Wm.  4,  c.  76.  At  all  events,  a 
suggestion  is  not  necessary,  Finlay  v,  Seaton  (6),  Foahrooke 
V.  Holt  (c).  Wells  V.  Ody  (d). 


1841. 


Mabeely 

V, 
PiTTlUlTON. 


Gunning^  in  support  of  the  rule.  The  defendant  was  not 
acting  in  the  execution  of  the  5  &  6  Wm.  4.  It  is  true 
that  he  was  appointed  under  the  provisions  of  that  statute, 
but  the  act  complained  of  was  not  done  by  him  in  pm> 
suance  thereof,  within  the  meaning  of  the  133rd  section. 
As  soon  as  he  was  appointed  constable,  he  became  as  much 
as  any  other  constable  entitled  to  the  protection  of  the 


commands  as  they  may,  from 
time  to  time,  receive  from  any  of 
the  justices  of  the  peace,  having 
jmrisdiction  within  such  horough, 
or  within  any  county  in  which 
they  shall  be  called  on  to  act  as 
constables,  for  conducting  them- 
selves in  the  execution  of  their 
office." 

(a)  Section  133,  enacts,  "That 
all  actions  and  prosecutions  to 
be  commenced  against  any  per- 
son for  anything  done  in  pur- 
suance of  this  act,  shall  be  laid 
and  tried  in  the  county  where  the 
fact  was  committed,  and  shall  be 
commenced  within  six  calendar 
months  after  the  fact  committed, 
and  not  otherwise ;  and  notice,  in 
writing,  of  such  action,  and  of 
the  cause  thereof,  shall  be  given 
to  the  defendant,  one  calendar 
month,  at  least,  before  the  com- 
mencement of  the  action ;  and  in 
any  such  action  the  defendant 
may  plead  the  general  issue,  and 
give    this  act,  and    the  special 


matter  in  evidence,  at  any  trial 
to  be  had  thereupon;  and  no 
plaintiff  shall  recover  in  any 
such  action,  if  tender  of  suffi- 
cient amends  shall  have  been 
made,  before  such  action  brought, 
or  if  a  sufficient  sum  of  money 
shall  have  been  paid  into  Court, 
after  such  action  brought  by  or 
on  behalf  of  the  defendant ;  and 
if  a  verdict  shall  pass  for  the  de- 
fendant, or  the  plaintiff  shall 
become  nonsuit,  or  discontinue 
any  such  action,  after  issue 
joined,  or  if  upon  demurrer  or 
otherwise,  judgment  shall  be 
given  against  the  plaintiff,  the 
defendant  shall  recover  his  full 
costs,  as  between  attorney  and 
client,  ^nd  have  the  like  remedy 
for  the  same,  as  any  defendant 
hath,  by  law,  in  other  cases." 

{h)  1  Taunt.  210. 

(c)  Ante,  vol.  4,  p.  700  $  1  M.  & 
W.  205. 

(ji)  Ante,  vol.  3,  p.  799 ;  2  C, 
M.  &  R.  184. 
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Statute  of  James.     It  is  the  usual  practice  to  enter  a  sug- 
gestion in  a  case  like  the  present  (a).     In  Fitday  v.  Seaton, 
^     ^'  the  cause  had  been  tried,  and  the  defendant  obtained  a 

PlTT£RTON 

verdict,  and  in  Fosbroke  v.  Holt,  the  Court  disposed  of 
the  rule,  on  the  ground  that  the  plaintiff  had  offered  to  pay 
double  costs. 

Lord  Abingeb,  C.  B. — It  seems  to  me,  that  the  defendant 
is  entided  to  the  protection  of  the  statute  of  James.  In 
the  first  instance,  he  is  appointed  under  the  provisions  of 
the  Municipal  Corporation  Act,  but  he  acts  not  in  the  exe- 
cution of  that  statute,  but  in  the  performance  of  his  duty 
as  a  constable.  He  is  then  entitled  to  the  same  protection 
as  any  other  constable.  As  to  the  other  point,  I  think, 
a  suggestion  is  not  necessary,  therefore,  the  plaintiff  will 
not  be  entitled  to  the  costs  of  this  application. 

Parke,  B. — It  is  usual  to  enter  a  suggestion  in  cases 
like  the  present,  but  I  am  of  opinion,  that  it  is  not  ne- 
cessaiy.  A  suggestion  is  only  requiate,  in  order  to  account 
for  apparent  inconsistency  on  the  record.  For  instance, 
under  the  statutes  which  give  a  defendant  costs,  though 
there  has  been  a  verdict  against  him,  there  it  is  necessary 
to  enter  a  suggestion,  otherwise  the  record  would  be  in- 
consistent. But  here,  the  defendant  is  entitled  to  costs, 
and  the  only  question  is,  as  to  their  amount  ?  When  the 
costs  are  once  taxed,  it  does  not  appear  whether  they  are 
double  or  single.  With  respect  to  the  other  question,  I 
agree  that  the  defendant,  when  once  appointed,  acts  as  a 
constable,  and  not  in  the  execution  of  the  Municipal  Cor- 
poration Act,  within  the  meaning  of  the  I33ni  section. 
He  is,  therefore,  entitled  to  the  protection  of  the  statute  of 
James. 

Alderson,  B. — The  statute  of  James  applies  to  all  con- 

(a)  Chit.  Arch.  1199. 
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stables,  however  appointed.     The  133rd  section  of  the  Mu-        1841. 
nicipal  Corporation  Act,  applies  only  to  the  case  of  special     ^^ZT^^^""^ 

powers  exercised  under  that  act.  v. 

PrrpERTOw. 

GuBKBT,  B.,  concurred. 

Rule  accordingly. 


WiNSOR  V,  Herbert. 

Assumpsit  for  work  and  labour  as  an  attorney  and  ^svhere  busi- 
solicitor.     Plea,  that  the  plaintiff  before,  and  at  the  time  of  ?«"  "  ^°"« 

^  ^       ^  ^  by  an  attornej 

the  accruing  of  the  causes  of  action  in  the  declaration  men-  for  a  person 

tioned,  was  an  attorney  of  the  said  Court  here.     And  that  becomes  an  at- 

the  said  sum  is  claimed  by  the  plaintiff  to  be  due  for  woik  f^e^*,^ 

done  and  materials  for  the  same  provided,  and  for  fees  in  ^p^  deliver  a 

signed  bill 

tespect  thereof;  and  for  money  therein  paid  by  the  plaintiff  previously  to 
as  the  attorney  of  and  for  the  defendant,  in  and  about  cer-  SS'iLSist 
tiin  proceedings  at  law,  to  wit,  in  the  said  Court  here,  *^*  *'**^' 
which  had  been  commenced  and  prosecuted  against  the 
defendant,  and  wherein  the  plaintiff  acted  as  the  defendant's 
attorney,  and  for  him.     And  the  defendant  further  says, 
that  although  the  plaintiff  did,  before  the  commencement 
of  this  suit,  to  wit,  on  the  1st  day  of  June,  in  the  year  of 
our  Lord  1840,  deliver  unto  the  defendant  a  bill  of  the 
plaintiff^s  fees,  charges,  and  disbursements  for  and  in  re- 
spect of  the  said  work  and  materials,  fees  and  money  so 
done,  provided,  and  paid  as  aforesaid,  subscribed  with  the 
proper  hand  of  the  plaintiff  according  to  the  statute  in  such 
case  made  and  provided ;  yet  a  month  fix)m  such  delivery 
had  not  before  the  commencement  of  this  suit  expired. 
And  the  defendant  further  says,  that  the  plaintiff  did  not 
at  any  other  time  before  the  commencement  of  this  suit, 
deliver  unto  the  defendant,  or  leave  for  him  at  hisdwelling- 
ho4ise  or  last  place  of  abo<lc,  any  other  bill  of  the  plaintiff's 
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1841.        fees,  chaiges,  and  disbursements  for  or  in  respect  of  the 
WiNsoE       ^^  work,  materials,  fees,  and  money  so  done,  provided, 

_   V-  and  paid  as  aforesaid,  or  any  of  them,  or  any  part  of  them 

Herbert.  .  T    •  j* 

subscribed  with  the  proper  hand  of  the  plaintiff  according 

to  the  statute  in  such  case  made  and  provided.  Verification. 

Replication.  That  after  the  accruing  of  the  said  causes 
of  action  and  before  the  commencement  of  this  suit,  to  wit, 
on,  &C.,  the  defendant  was  duly  admitted  and  enrolled  an 
attorney  of  the  Court  of  our  Lady  the  now  Queen  herself, 
and  that  the  defendant  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  was,  and  still  is,  such  attorney. 
Verification. 

Special  demurrer,  assigning  for  causes.  That  the  plaintiff 
in  and  by  the  replication,  admits  that  the  plaintiff  before, 
and  at  the  time  of  the  accruing  of  the  causes  of  action,  was 
an  attorney  of  and  in  the  8£ud  Court,  and  that  the  said  sum 
is  claimed  by  the  plaintiff  to  be  due  for  work  done  and  mik- 
terials  for  the  same  provided,  and  for  fees  in  respect  thereol^ 
and  for  money  therein  paid  by  the  plaintiff  as  the  attorney 
of  and  for  the  defendant  in  and  about  certain  proceedings 
in  law  commenced  and  prosecuted  against  the  defendant, 
and  wherein  the  plaintiff  acted  as  the  defendant's  attorney 
and  for  him«  And  the  plaintiff  in  and  by  the  said  replication, 
further  admits,  that  a  month  firom  the  delivery  of  the  plain- 
tiff's  signed  bill  of  fees,  charges,  and  disbursements  as  in 
the  said  last  plea  mentioned,  had  not  expired  before  the 
commencement  of  this  suit;  and  then  the  plaintiff  in  and 
by  his  said  replication  to  the  said  last  plea,  avers,  that  «fler 
the  accruing  of  the  said  causes  of  action  to  which  the  said 
last  plea  is  pleaded,  and  before  the  commencement  of  this 
suit,  the  defendant  became,  and  was,  and  still  is  an  attorney, 
which  averment  is  immaterial  and  impertinent,  and  does 
not  amount  to  an  avoidance  of  the  matters  which  are  alleged 
in  the  said  last  plea,  and  which  stand  admitted  in  and  by 
the  said  replication  to  the  said  plea.  And  also,  f#r  that 
the  said  replication  does  not  aver,  that  at  the  time  of  the 


V, 

Hkrbebt. 
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accruing  of  the  said  causes  of  action^  to  which  the  said  last  1841. 
plea  is  pleaded,  the  defendant  had  been  duly  admitted  and  Winsor 
enrolled  an  attorney  of  any  Court  And  also,  for  the  said 
replication  does  not  shew  that  the  business  done  by  the 
plaintiff  for  the  defendant  was  agency  business  by  the  plain- 
tiff as  an  attorney,  and  that  the  defendant  was  then  an 
attorney.  And  also,  for  that  the  said  replication  does  not 
properly  confess  and  avoid.  And  also,  for  that  the  said 
replication  does  not  aver  that  a  month  from  the  deliveiy 
of  the  said  bill  mentioned  in  the  said  last  plea,  had  ex- 
pired before  the  defendant  was  duly  admitted  and  enrolled 
an  attorney  as  in  the  said  replication  mentioned.  And  also, 
for  that  the  said  replication  is  in  other  respects  informal  and 
insufficient,  &c. 

JF.  H.  Watson^  in  support  of  the  demurrer.  It  appears 
on  the  pleadings,  that  the  plaintiff  delivered  a  signed  bill, 
and  that  afterwards,  and  before  the  expiration  of  a  month 
prior  the  time  of  the  deUvery,  the  defendant  was  duly  ad« 
Diitted  an  attorney ;  the  question  then  is,  whether,  under 
those  circumstances,  the  plaintiff  can  maintain  an  action 
befine  the  month  has  expired  ?  Here  is  nothing  in  the 
statute  to  shew  that  he  can.  The  2  Geo.  2,  c.  23,  s.  23, 
enacts,  '^  that  no  attorney,  &c.,  shall  commence  or  maintain 
any  action  or  suit  for  the  recoveiy  of  any  fees,  charges,  or 
disbursements,  at  law  or  in  equity,  imtil  the  expiration  of 
one  month  or  more  after  such  attorney,  &c.,  shall  have  de- 
livered unto  the  party  to  be  charged  therewithy  or  left  for 
him  at  his  dweUing  house  or  last  place  of  abode,  a  bill  of 
such  fees,  &c.,  which  bill  shall  be  subscribed  with  the  proper 
hand  of  such  attorney."  That  statute  is  general  in  terms, 
and  applies  to  all  persons  to  be  charged  by  the  bill,  whether 
attorneys  or  not  The  12  Geo.  2,  c.  13,  s.  6,  provides,  that  the 
2  Geo.  2,  c.  23,  ^lall  not  extend  to  any  bill  of  fees,  charges, 
and  disbursements  due  from  any  attorney  or  solicitor,  to 
any  other  attorney  or  solicitor,  or  clerk  in  Court,  but  every 
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1841.        such  attorney,  &c.,  may  use  such  remedies  for  the  recovery 
^^"^i^^^^^^     of  his  fees,  &c.,  agamst  such  other  attorney  or  soUcitor,  as 

V.  he  might  have  done  before  the  passing  of  the  said  act.     The 

Herbert  • 

object  of  these  statutes  was  to  afford  protection  to  unpro- 
fessional persons,  and  the  latter  act  only  applies  to  the  case 
of  business  done  by  one  attorney  for  another.  But  it  is 
preposterous  to  say,  that  if  a  person,  not  being  an  attorney, 
is  indebted  for  fees,  and  afterwards  he  becomes  an  attorney, 
that  he  is  not  to  be  allowed  to  have  the  bill  taxed.  If  such 
doctrine  prevail,  the  only  mode  of  trying  the  reasonableness 
of  the  charges  would  be  by  a  jury.  In  Weymouth  v. 
Knight  {a)^  the  Court  held,  that  they  had  no  authority, 
either  at  common  law  or  by  statute,  to  direct  the  taxation 
of  an  agency  bill.  [Parker  B. — Ford  v.  Maxwell  (b)  ex- 
pressly decided,  that  to  enable  one  attorney  to  maintain  an 
action  against  another,  for  business  done  for  the  latter  before 
he  became  an  attorney,  it  is  not  necessary  to  deliver  a  signed 
bill.]  That  case  is  certainly  in  point,  but  it  is  doubtful 
whether  it  is  good  law. 

Parke,  B. — It  is  enough  to  say  that  the  point  has  been 
already  considered,  and  that  it  has  been  decided  that  the 
2  Geo.  2,  c  23,  does  not  apply  to  the  case  of  a  person  who 
becomes  an  attorney  after  the  business  is  done.  There  is 
no  reason  why  we  should  construe  the  statute  differently. 

Lord  Abinoer  and  Rolfe,  Bs.,  concurred. 

Lush,  contra,  was  to  have  argued  in  support  of  the  re- 
plication. 

Judgment  for  the  Plaintiff, 
(a)  3  Scott,  764.  (b)  2  H.  Bl.  5S9. 
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1841. 

DOWNES  V.  BOOTOCK. 

fTlGHTMAN  had  obtained  a  rule  for  judgment  as  in  in  a  country 
cade  of  nonsuit  It  was  a  country  cause,  and  issue  had  been  j^^  on  the 
joined  on  the  26th  of  May,  1840,  but  no  notice  of  trial  ^JSJ^^^nn, 

giveiL  uid  no  notice  of 

trial  wai  given. 
/Te/cl,  that  a 

MiUer  shfewed  causd,  and  objected,  that  the  motion  was  JJa^em  at  in 
premature;  it  was  now  settled,  that  when  issue  is  joined  case  of  anon- 

f  ,  .       '  ,  -^        .      suit,  in  the  fol- 

in  a  country  cause  in  an   issuable  term,  judgment  as  in  lowing  Hilary 
case  of  a  nonsuit  cannot  be  moved  for  until  two  assizes  p,^^^. 
have  passed,  Evans  v.  Barnard  {a).     In  the  year  1840,  the 
26th  of  May  (b)  was,  in  strictness,  the  first  day  of  Trinity 
Term,  in  consequence  of  the  period  between  the  Thursday 
before  and  the  Wednesday  after  Easter  day  having  fallen 
within  Easter  Term.     The  1 1  Geo.  4,  and  1  Wm.  4,  c  70, 
8.  6,  enacts,  that  Easter  Term  shall  begin  on  the  15th  of 
April  and  end  on  the  8th  of  May,  and  that  Trinity  Term 
shall  begin  on  the  22nd  of  May  and  end  on  the  12th  of  Jtme, 
but  if  the  whole  or  any  number  of  the  days  intervening 
between  the    Thursday   before  and  the  Wednesday  next 
after  Easter  day,  shall  &11  within  Easter  Term,  there  shall 
be  no  sittings  in  banc,  but  the  Term  shall,  in  such  case,  be 
prolonged,  and  continue  for  such  number  of  days  of  business 
as  shall  be  equal  to  the  number  of  the  intervening  days  be- 
fore mentioned,  exclusive  of  Easter  day ;  and  the  commence- 
ment of  the  ensuing  Trinity  Term  shall  in  such  case,  be 
postponed,  and  its  continuance  prolonged  for  an  equal  num- 
ber of  days  of  business.     But  assuming  that  Trinity  Term 
commenced  on  the  27th  of  May,  the  motion  was  nevertheless 
premature,  since  the  issue  having  been  joined  in  Easter  va- 
cation must  have  reference  to  the  following  Term. 

(a)  Ante,  vol.  6,  p.  367;  3  M.  13th  of  May,  and  Trinity  Term 

&  W.  276.  commenced  on  Wednesday,  the 

(6)  In  the  year  1840,  Easter  27th  of  May. 
Term  ended  on  Wednesday,  the 

VOL.   IX.  R  D.    P.   C. 
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1841.  TFhitemaih  in  support  of  the  rule,  contended,  that  the 

^^^g       Term  did  not  commence  until  the  27th,  and  that  issue  must 
••  be  considered  as  joined  of  the  preceding  Term. 

Pabke,  B. — The  27th  was  certainly  the  first  day  of  Trinity 
Term,  and,  therefore,  the  issue  must  be  considered  as  joined 
in  Easter  vacation.  But  in  that  case,  the  motion  is  premature, 
for  it  has  been  decided,  that  issue  joined  in  vacation  in  a 
coimtry  cause,  must  be  considered  as  joined  in  the  ensuing 
Term.     The  rule  must,  therefore,  be  discharged. 

Aldebson,  B. — The  act  expressly  says,  that  Easter  Term 
shall  be  prolonged  by  as  many  days  of  business  as  the  Court 
shall  omit  to  sit,  by  reason  of  Easter  day  &Uing  within  the 
Term ;  Easter  Term  was,  in  fact,  prolonged  five  days  (a), 
consequently  the  first  day  of  Trinity  Term  was  the  27th. 

Rule  discharged,  with  costs  (b). 

(a)  The  Term  ended  one  day  the  26th  of  May  in  that  year  was 

later,  in  consequence  of  Sunday  set  aside. 

intervening.  See  Wright  v.  Lewis,  (b)  See  Heath  v.  BoxaU,  ante, 

ante,  p.  1S3,  where  a  writ  of  pone  vol.  7»  p.  19. 
per  vadios  made  returnable  on 


Watkins  v.  Wake. 

Debt  lies  upon    JjEBT  on  a  bill  of  exchange,  by  indorsee  against  his 
^:^b;«     immediate  indorser.     General  Demurrer  and  Joinder. 

indonee 
against  his  im- 
mediate in-  Whitey  in  support  of  the  demurrer.     Debt  will  not  lie 

against  the  indorser  of  a  bill  of  exchange,  but  the  only 
remedy  is  by  assumpsit.  The  promise  of  an  indorser  is  not 
an  absolute  undertaking  to  pay,  but  a  mere  collateral  en- 
gagement to  pay,  if  the  acceptor  makes  de&ult  It  cannot 
then  be  said,  that  there  was  a  debt  due  from  the  indorser 
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V. 

Wake. 


to  the  indorsee.  Randall  v.  R%gby{a)  shews  that  debt  1841. 
cannot  be  maintained  on  a  collateral  covenant.  No  case  watkins 
has  yet  decided  that  this  form  of  action  can  be  maintained 
under  the  present  circumstances.  Bishop  v.  Young  (6)  was  an 
action  by  payee  against  the  maker  of  a  promissory  note,  and 
it  appeared  by  the  declaration,  that  the  note  itself  was  ex- 
pressed to  be  for  value  received.  So  in  Priddy  v.  Henbrey  (c), 
which  was  an  action  by  the  drawer  against  the  acceptor 
of  a  bill,  the  bill  was  shewn  to  have  been  given  for  value 
received  in  goods.  But  debt  will  not  Ue  by  indorsee  against 
acceptor  of  a  bill,  notwithstanding  the  latter  is  primarily 
liable.  Cloves  v.  Williams  (d).  In  Hatch  v,  Trayes  («),  the 
action  was  by  payee  against  maker  of  a  promissory  note, 
and  in  Watson  v.  Kightly  (/),  by  drawer  against  acceptor 
of  a  bill  of  exchange ;  in  both  instances  the  party  sued 
was  primarily  liable,  which  distinguishes  those  cases  from 
the  present. 

Peacocky  in  support  of  the  declaration.  Debt  will  lie 
upon  a  bill  or  note,  wherever  there  is  a  privity  of  contract 
between  the  parties ;  thus,  on  a  bill  payable  to  the  drawer's 
own  order,  at  the  suit  of  the  first  indorsee  against  such 
drawer,  *S^ra^^07i  v.  Hill{g).  The  true  test  is,  whether  or 
no  there  is  an  existing  debt,  and  on  bills  of  exchange  and 
promissory  notes  a  debt  is  always  implied  between  the 
immediate  parties.  It  is  clear,  that  debt  will  lie  by  indorsee 
against  the  drawer  of  a  bill,  Sand's  case  (A) ;  it  then  ne- 
cessarily follows,  that  it  may  be  maintained  against  the 
indorser  at  the  suit  of  his  immediate  indorsee ;  for  every 
indoTser  is,  in  contemplation  of  law,  a  new  drawer. 

Lord  Abinoer,  C.  B. — The  plaintiff  is  entitled  to  judg- 

(a)  4  M.  &  W.  130,  ante,  vol.  (e)  3  P.  &  D.  408. 
6,  p.  660.                                                  (/)  lb. 

(b)  2  B.  &  P.  78  (g)  3  Price,  253 ;  2  Chit.  126. 

(c)  1  B.  &  C.  674.  (h)  2  Salk.  22. 
id)  5  Scott,  68. 
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1841. 


Watkins 

r. 

Wake. 


ment  The  authorities  shew  that  debt  will  lie  against  the 
drawer  of  a  bill,  at  the  suit  of  his  indorsee ;  and  if  so,  it  may 
be  maintained  against  the  indorser  by  his  immediate  in- 
dorsee,  for  the  promise  of  the  drawer  and  indorser  is,  in  law, 
precisely  the  same. 


Parke,  B. — I  am  of  the  same  opinion.  The  indorsement 
admits  a  debt  to  be  due  from  the  indorser  to  the  indorsee. 
It  is  true  that  the  promise  of  the  indorser  is  not  to  pay 
absolutely,  but  only  in  de&ult  of  payment  by  the  acceptor, 
but  upon  that  event  happening,  the  indorser  promises  to 
pay  his  own  debt,  and  not  the  debt  of  the  acceptor.  Then, 
the  indorser  having  become  liable  for  his  original  debt,  an 
action  of  debt  may  be  maintained  against  hioL 

Alderson,  B. — It  appears,  on  the  face  of  the  declaration, 
that  there  is  a  debt  between  the  parties. 

Judgment  for  the  Plaintiff. 


A  count  in 
debt  stated 
that  the  de- 
fendant  was 
indebted  to  the 
plaintiff  "for 
goods  sold  to 
the  defendant, 
by  the  plaintiff, 
at  his  request/* 
the  defendant 
having  demur- 
red specially, 
the  Court  set 
aside  the  de- 
murrer as 
frivolous. 


Dellevene  V,  Perceb. 

A  COUNT  in  debt  stated,  "that  the  defendant,  on,  &c, 
was  indebted  to  the  plaintiff,  in  20/1,  for  goods  sold  and  de- 
livered to  the  defendant  by  the  plaintiff,  at  his  request" 
The  defendant  demurred  specially,  on  the  ground  that  the 
count  was  ambiguous. 

Miller  had  obtained  a  rule  to  shew  cause,  why  the  de- 
murrer should  not  be  set  aside  as  frivolous,  against  which. 

Cole  shewed  cause.  The  count  is  not  in  accordance 
with  the  form  prescribed  by  the  rule  of  T.  T.,  4  Wm*  4  (a). 
It  is  well  established,  that  pleadings  must  not  be  ambiguous 


(a)  Ante,  vol.  1,  p.  11 3. 
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cm:  doubtful  in  meaning,  Stephen  on  Pleading  {a).  According  ^  1841. 
to  strict  grammatical  construction,  the  pronoun  ^^his"  would 
refer  to  the  last  antecedent,  and  then  the  count  would  be 
ibr  goods  sold  and  delivered  to  the  defendant,  at  the  plain- 
tiff's request  [Lord  Abingevy  C.  B. — It  is  ambiguous  in  one 
sense,  but  it  is  explained  by  the  context]  The  same 
might  be  said  in  all  cases  of  ambiguity ;  it  is  seldom  that  a 
doubtful  pleading  cannot  be  made  certain  by  inference. 
[Alderiony  B. — One  half  of  the  English  language  is  inters 
preted  by  the  context  Parke^  B, — Was  not  this  point 
decided  in  Spyer  v.  ThelwaU  (6)?]  That  was  a  declaration 
on  a  bill  of  exchange,  drawn  by  N.,  on  the  defendant, 
whereby  he  required  the  defendant  to  pay  to  his  order  the 
sum  therein  mentioned ;  but  there  it  was  clear  that  the 
drawer  would  not  have  made  the  bill  payable  to  the  ac- 
ceptor's order. 

Per  Curiam. — The  count  is  certain  to  a  common  intent, 
and  sufficient     The  rule  must  be  absolute. 

Miller f  contra,  was  not  heard. 

Rule  absolute. 

(a)  2  Ed.  421.  {b)  2  C,  M.  k  R.  692. 


Eden  t?.  Bretton. 

J.  II  IS  cause  was  tried  under  a  writ  of  trial  before  the  judge  Motions 
of  the  Borough  Court  of  record  of  Cambridge.  S?ed^  wrU^f 

trial  must  be 
made  on  alB- 

Martin  had  obtained  a  rule  nisi,  for  setting  aside  the  darit,  yerifying 

•  1       rrn  1  i  •  i^      the  judge's 

verdict,  and  for  a  new  tnaL     The  rule  was  drawn  up  with-  notes,  as  well 
out  an  affidavit,  verifying  the  judge's  notes,  in  consequence  J^kpl«» 
of  the  judge  having  refused  to  let  the  defendant  have  a  copy  !*^^^ 
of  his  notes.     He  had,  however,  forwarded  them  to  Mr.  mferior  Court 

u  n  ir  of  Record,  as 

Baron  Rolfe.  before  the 

sheriff. 
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1841. 


Eden 

9. 

Bbetton. 


Hance,  on  shewing  cause,  objected  that  the  rule  was  not 
drawn  up  on  an  affidavit,  verifying  the  judge's  notes,  and 
referred  to  the  resolutions  of  the  judges,  as  reported  in 
4  Jf.  ^  ScoUs  484  (a> 


Parke,  B. — When  this  rule  was  obtained,  the  Court 
ordered  it  to  be  drawn  up  on  reading  the  judge's  notes  (6), 
and  not  on  an  affidavit  verifying  the  notes,  under  an  er- 
roneous impression  that  the  practice,  with  respect  to  motions 
of  this  description,  was  confined  to  cases  of  trial  before 
sherifis.  It  apphes,  however,  equally  to  trials  before  a  judge 
of  an  inferior  Court  of  record  under  a  writ  of  trial  As  the 
error  is  the  act  of  the  Court,  the  objection  ought  not  to  be 
pressed. 

Hance  then  shewed  cause  on  the  merits. 


(a)  On  the  15th  of  April,  1834, 
it  was  stated  by  Tindal,  C.  J., 
'*  That  the  judges  had  come  to  a 
resolution,  that  upon  all  motions 
respecting  causes  tried  before 
sheriffs  or  judges  of  inferior 
Courts  of  Record,  pursuant  to 
the  statute,  3  &  4  Wm.  4,  c.  42, 
8S.  17,  18,  the  party  making  the 
application  to  the  Court  above, 
must  produce  an  examined  copy 
of  the  notes  of  the  sheriff,  or  his 
deputy,  or  of  the  judge  who  tried 
the  cause,  together  with  an  affi- 
davit, verifying  such  to  be  a  true 
copy ;  and  also,  in  cases  where 


no  counsel  has  been  retained  to 
conduct  the  cause  or  defence,  in 
the  Court  below,  an  affidavit, 
setting  forth  the  cause  or  nature 
of  the  application,  and  that  all 
motions  to  set  aside  verdicts  ob- 
tained in  such  Courts  should 
come  on  for  hearing,  as  motions  in 
the  ordinary  course,  and  not  be 
set  down  in  the  new  trial  paper." 

(b)  The  rule  had  not  been 
drawn  up  on  reading  the  judge's 
notes,  but  on  reading  an  affidavit 
stating  the  facts  proved  at  the 
trial.  See  Lawhr  v.  Clements, 
ante,  vol.  8,  p.  688. 


Grice  V.  LeV£R« 

The  plea  of  '      1  RESPASS,  quare  clausum  fregit     Plea,  liberum  tene- 
m^lS^^!"     mentum.    At  the  trial  before  Coleridge^  J.,  at  the  last  Wilts 

mits  the  plain- 
tiff's posMssion,  and  renders  it  incumbent  on  the  defendant  to  prove  title,  either  by  deed  or  by 
shewing  twenty  years*  actual  possession. 


Levbb. 
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assizes,  the  defendant,  in  support  of  his  plea,  proved  the  1841. 
exercise  of  acts  of  ownership  over  the  locus  in  quo  for  a  owcb 
period  of  seventeen  years.  The  plaintiff  proved,  that  at  a  prior 
period,  and  within  twenty  years,  the  freehold  was  in  a  per- 
son of  the  name  of  Barrow.  Neither  the  plaintiff  nor  the 
defendant  deduced  any  title  from  Barrow.  The  learned 
judge  told  the  jury,  that,  in  his  opinion,  the  acts  of  owner- 
ship proved  by  the  defendant  made  out  a  prima  facie  case 
in  support  of  the  plea.  A  verdict  was  then  found  for  the 
defendant 

BomptUf  Seijt,  obtained  a  rule  nisi,  to  set  aside  the  ver- 
dict and  for  a  new  trial,  on  the  ground  of  misdirection. 

Crowder  and  Butt  shewed  cause,  and  contended,  that 
the  question  was  properly  left  to  the  jury.  It  was  not  ne- 
cessary for  the  defendant  to  produce  his  title-deeds,  the 
acts  of  ownership  made  out  a  sufficient  prima  facie  title. 

Bompoii  Seijt,  in  support  of  the  rule.  By  the  plea  of 
liberum  tenementum,  the  defendant  admits  the  possession 
of  the  plaintiff,  and  undertakes  to  do  away  with  the  pre- 
sumption arising  from  such  possession,  by  shewing  title  in 
himself.  That  may  be  done  either  by  proving  his  title  by 
deed,  or  by  shewing  acts  of  ownership  extending  over  a 
period  of  twenty  years ;  here,  the  defendant  has  failed  in 
proving  any  title.  He  has  attempted  to  do  so,  by  shewing 
acts  of  ownership  for  a  period  of  seventeen  years,  but  the 
plaintiff  rebuts  that  case,  by  shewing  that  the  freehold  was 
in  a  third  party  within  the  twenty  years.  The  defendant 
having  by  his  plea  admitted  the  plaintiff's  possession,  no 
presumption  of  title  in  defendant  can  arise,  unless  twenty 
years'  actual    possession  be  proved.    Doe   d.  Harding  v. 

Cooke  (a). 

Cur.  adv.  vult, 

(a)  7  Bing.  346. 
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On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Parke,  B. — (After  stating  the  Acts).  By  the  plea  of 
liberum  tenementum,  the  defendant  admits  that  the  plaintiff 
is  in  possession,  and  that  he  is  himself,  prima  £Eu;ie,  a  wrong 
doer,  but  he  undertakes  to  shew  a  title  in  himself,  which 
shall  do  away  with  the  presumption  arising  fix>m  the  plain- 
tiff's possession.  This  must  be  done,  either  by  shewing 
title  by  deed,  in  the  usual  way,  or  by  proving  a  possessory 
title  for  twenty  years.  Here,  the  defendant  only  proves  acts 
of  ownership  for  seventeen  years,  and  does  not  connect  them 
with  any  prior  title ;  it,  therefore,  amounts  to  nothing  more 
than  a  longer  against  a  shorter  possession,  a  mere  priority 
of  possession,  and  for  a  period  insufficient  to  confer  any 
title,  except  against  a  mere  wrong-doer  (a).  We  think, 
therefore,  that  there  was  a  misdirection,  and  this  rule  must 
be  absolute. 


Alderson,  Gurney,  and  Rolfe,  Bs.,  concurred. 


Rule  absolute. 


(a)  Allen  Y,  Rwimgttm,  2  Wms.  Saund.  110  (a)  n.  (a). 


Palmer  and  Another  r.  Goden  and  Others. 

Vy  OVEN  ANT  for  rent  by  the  trustees  of  the  Honiton 
turnpike-road.  The  declaration  set  out  a  covenant  contained 
in  the  lease  on  the  part  of  Goden,  as  lessee  of  the  tolls,  and 
the  other  defendants,  as  his  sureties,  for  the  payment  of  the 
rent  reserved  by  certain  monthly  payments,  and  allied,  as  a 
brei^ch,  the  non-payment  of  five  such  monthly  payments. 

the  tolls,  and 

then  ejected  expelled,  put  out,  and  removed  the  defendant  from  possession  thereof:  Replication, 
that  plaintiff  dia  not  enUr,  eject,  expel,  v\c. 
JETcA/,  that  the  travcnc  of  the  entry  wu  bad  on  special  demurrer. 


To  covenant 
for  rent 
against  the 
lessee  of  tolls 
the  defendant 
pleaded,  that 
oefore  Uie  rent 
became  due, 
the  plaintiff 
entered  upon 
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Plea,  as  to  the  sum  of,  &&,  parcel,  &c.,  actio  non,  because, 
before  the  said  sum  of,  &c,  parcel,  &c,  became  due,  and  after 
the  making  of  the  indenture,  to  wit,  on,  &c.,  the  said  trustees 
in  the  said  indenture  and  in  the  declaration  mentioned,  with 
fiirce  and  arms,  &c.,  entered  into  and  upon  a  certain  part  or 
portion  of  the  said  demised  tolls,  that  is  to  say,  all  those  tolls 
(setting  out  certain  of  the  tolls),  and  then  ejected,  expelled, 
put  out,  and  removed  the  said  defendant,  Robert  Goden,  from 
the  possession  thereof,  and  kept  and  continued  him  so  ejected, 
expelled,  put  out,  and  removed  thence  hitherto.  Verification. 

Replication,  that  the  said  trustees  did  not  enter  into  or 
upon  the  said  part  or  portion  of  the  said  demised  tolls,  or 
eject,  expel,  put  out,  or  remove  the  defendant,  Robert 
Goden,  from  the  possession  thereof,  modo  et  forma. 

Special  demurrer,  assigning  for  cause,  that  the  replication 
puts  in  issue  the  entry,  which  is  an  immaterial  fact,  and  also 
that  the  replication  is  double. 


1841. 


Palmeb 

md  Anodier 

o. 

Oomm 
•ndOtktn. 


Cowling^  in  support  of  the  demurrer.  The  replication 
should  have  denied  that  the  plaintiff  '^  ejected  and  expelled'' 
in  manner  and  form,  Hodgskin  v.  Queenborough  (a),  Buihell 
V.  Lechmore  (6).  The  eviction  is  the  only  material  part  of 
the  plea,  and  it  may  take  place  without  an  entry.  In  Fin. 
Ab.  tit  '^  Disseisin/^  it  is  said,  ^^  If  a  man  hath  a  house,  and 
locks  it  and  departs,  and  another  comes  to  his  house  and 
takes  the  key  of  the  door  into  his  hand,  and  says,  that  he 
daims  the  house  to  himself  in  fee,  without  any  entry  into  the 
house,  this  is  a  disseisin  of  the  house.''  So  ^^  if  a  man  that 
has  a  right  to  enter  into  lands,  in  coming  towards  the  land 
is  disturbed  fit)m  entering,  this  is  a  disseisin."  The  repli- 
cation seeks  to  put  in  issue  a  totally  immaterial  &ct  The 
case  resembles  the  traverse  of  a  day,  where  time  is  not  ma- 
terial, Hawe  V.  Planner  (c). 

Crowder,  in  support  of  the  replication.     The  allegation 


(a)  Willes,  129. 

(6)  i  Ld.  Raym.  369. 


(c)  I  Wmt.  Saund.  9  b. 
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Pauibe 

andAiiotlier 

o. 

GooBir 

and  Otken. 


of  entrj  is  totally  immaterial,  and  the  defendants  cannot  be 
porqudioed  by  its  being  traversed.  This  is  like  the  case  of 
Webb  V.  Weatherly  {0)9  in  which  the  plaintiff  was  allowed 
to  traverse  both  a  payment  in  satis&ction  and  a  receipt  in 
satisJEsu^on.  [P<xrkef  B. — There  must  have  been  a  payment 
in  satis&ction  to  constitute  a  receipt  in  satis&ctiony  the  one 
proposition  was  involved  in  the  other.]  So  here,  the  entry 
and  eviction  form  but  one  entire  proposition. 


Pabke,  B. — The  entry  is  quite  immaterial,  and  should 
not  have  been  traversed ;  you  had  better  amend. 

Crowder  consented  to  amend. 

(a)  I  Bing.  N.  C.  502. 


A  sheriff 
having  levied 
on  the  ffoodi 
of  the  de- 
fendant, re- 
ceived notice 


Ibbotson  fj.  Chandler. 

J.  HIS  was  an  interpleader  rule,  obtained  by  the  lord  of 
the  manor  of  Wakefield,  who  had  the  execution  of  writs 
within  the  manor.  The  execution  was  levied  on  the  13  th 
of  November,  and  on  the  19th,  a  fiat  in  bankruptcy  was 
mptcy,  and' of  issued  against  the  defendant.  A  person  of  the  name  of 
theprovinonal  ^'^^®^  ^^  appointed  provisional  assignee, and  on  the  same 
assignee,  •*  or  day,  the  lord  of  the  manor  received  a  notice  of  claim  on 
behalf  of  Cowell,  "  or  any  other  persons  who  might  be  ap- 
pointed assignees."  On  the  4th  of  December,  assignees 
were  appointed,  and  on  the  16th  of  January,  the  present 
rule  was  obtained,  which  called  on  Cowell  to  appear  and 
state  his  claim. 

JddisoTif  for  the  execution  creditor.  Cowell,  the  pro- 
visional assignee,  has  no  right  to  appear,  since  his  interest 
is  entirely  superseded  by  the  appointment  of  assignees. 
Hie  assignees  cannot  appear,  for  the  rule  does  not  call  upon 

that  the  as- 
signees were  entitled  to  appear  on  that  rule. 


of  any  other 
persons  who 
miffht  be  ap- 
pomted  as- 
signees.*' 
Atter  the  as- 
signees were 
appointed,  the 
sneriff  ob- 
tained an  in- 
terpleader 
rule,  calling 
on  the  pro- 
^onai  as- 
signee only 
to  appear. 

^e^per 
Roffe,  B,, 


Chanduul 
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them.  No  person  has  a  right  to  be  heard  against  the  rule,  1841. 
unless  he  is  called  upon  by  the  rule,  though  he  is,  in  &ct,  Iibotsom 
a  claimant ;  and  if  he  is  called  upon  in  one  character,  he 
cannot  appear  in  another,  Clarke  v.  Lord  (a).  K  the  lord 
of  the  manor  wished  to  protect  himself  by  making  the  as- 
signees defendants  in  his  stead,  he  ought  to  have  made  them 
parties  to  the  rule. 

Cowling,  for  Cowell  and  the  assignees.  The  fact  of 
Cowell's  interest  being  determined,  does  not  preclude  him 
from  appearing.  In  an  action  of  trover,  it  would  be  no 
answer  to  say,  that  the  plaintiff,  after  the  conversion,  parted 
with  his  interest  in  the  goods.  In  Clarke  v.  Lord^  the  fiat 
had  been  superseded ;  here,  the  assignees,  when  appointed, 
stand  in  the  same  situation  as  CoweU. 

Wightmariy  appeared  for  the  lord  of  the  manor. 

RoLFE,  B. — I  think  the  lord  of  the  manor  is  entitled  to 
the  rule.  There  must  be  an  issue  between  the  execution 
creditor  and  the  assignees. 

Rule  accordingly. 

(d)  Ante,  vol.  3,  p.  55. 


Marshall  v.  Parsons. 

In  this  case,  the  plaintiff  had  given  a  peremptory  imder-  On  taxation  of 
taking  to  try  the  cause,  which  was  accordingly  entered,  ^^i2l,'aito 

but  on  beinff  called  on,  the  record  was  withdrawn,  in  con-  ^*"«t^«' »  ^t- 

^  '  '  ^       ness  wai  ma- 

sequence  of  the  defendant's  refusal  to  admit  the  execution  terial  and  ne- 

of  an  agreement,  which  the  plaintiff  could  not  prove,  by  ilus^'allowt 
reason  of  his  inability  to  procure   the  attendance  of  the  Je  wtScaS" 
attestinir  witness.     A  rule  had  been  cranted  to  enlanre  the  of  counsel  in 
peremptory  undertaking,  on  payment  of  the  costs  of  the  Court  will  not 
day,  and  the  costs  of  that  motion.     On  taxation,  the  Master  mon. 


852 


1841. 


Mabmull 

V, 
PAElONt. 
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had  allowed  16iL  2s.  for  the  expenses  of  the  defendant's 
attorney^  who  had  been  subpoenaed  for  the  purpose  of  ex- 
plaining an  agreement  which  he  had  drawn. 

E.  V.  WiUiams  now  moved  for  a  rule  to  review  the  Mas- 
ter's taxation^  on  the  ground,  that  the  attorney  was  not  a 
material  and  necessary  witness. 

Parke,  B.,  (After  consulting  with  the  Master.) — The 
Master  says»  that  in  consequence  of  a  doubt  which  he  en- 
tertained as  to  this  witness  being  material  and  necessary, 
he  refused  to  allow  the  charge  in  question,  unless  he  was 
satisfied  as  to  the  fiust,  by  the  certificate  of  counsel  in  the 
cause.  In  this  respect  he  has  followed  the  usual  course, 
which  is,  in  doubtful  cases,  to  demand  a  certificate,  and  to 
allow  or  disallow  items  accordingly.  Here,  the  counsel  in 
the  cause  has  certified  that  the  witness  was  material  and 
necessary,  and  there  is  no  reason  for  interfering  with  the 
decision  of  the  Master. 

Aldebson,  Gurnet,  and  Rolfe,  Bs.,  concurred. 

Rule  refused. 


Jones,  Admimstratrix  of  R.  Jones  v.  Williams. 

stated  in  con-  ASSUMPSIT.  The  declaration  stated,  that  in  conside- 
fuT'u^    ration  that  Richard  Jones,  in  his  lifetime,  at  the  request  of 

reqoeit  of  de- 

fendtnt,  would,  by  writioj^  obluratorj,  acknowledge  himself  bound  to  W.  J.,  in  tbe  penal  sum 
of  600L,  to  be  paid  to  W.  J.,  toe  defendant  womd  indemnify  R.  J.,  bis  executors,  &c.,  from 
any  loss  by  reason  of  bis  executing  the  said  writing  obligatory ;  it  then  alleged  the  execution 
of  the  bond  by  R.  J.,  his  death,  nod  grant  of  admmistration  to  plainti£E^  and  stated,  as  a  breach, 
that  plaintiff^  as  administratrix,  was  called  upon,  and  forced,  and  obliged  to  pay  the  sum  secured 
by  the  writing  obligatory,  and  also  a  further  sum  for  costs,  &c. 

Plea,  that  plaintiff  was  not  called  upon,  or  forced  or  obliged  to  pay  the  said  monies,  nor 
was  the  plaintiff  damnified  modo  et  fbraU.  At  the  trial,  it  appeared  that  the  bond  was  con- 
ditioned for  jpayment,  o/ler  rix  monik§*  notice,  and  there  was  no  evidence  that  notice  had  been 
given  to  plaintiff  before  payment. 

Sdd,  that  the  oljectioii  as  to  want  of  notice  could  not  be  taken  on  these  pleadmss,  and  that 
in  Older  to  raise  it,  the  defendant  should  have  sot  out  the  condition  of  the  bond  in  the  plea,  and 
averred  that  no. notice  had  been  given. 
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the  defendant,  would,  by  his  writing  obligatory,  sealed  with        1841. 
his  seal,  acknowledge  himself  firmly  bound  to  one  William        Jonbs, 
Jones,  in  the  penal  sum  of  600/.,  to  be  paid  to  the  said   ^J^^^JJJl^ 
William  Jones,  or  his  certain  attorney,  executors,  adminis-  v, 

trators,  or  assigns,,  he,  the  defendant,  would  save  harmless, 
and  indemnify  the  said  R.  Jones,  his  executors  and  admin- 
istrators, firom  any  loss  or  damage  by  reason  of  his  making 
and  executing  the  said  writing  obligatory;  that  the  said 
Jones,  confiding  in  the  promise  of  the  defendant,  did  seal, 
and  as  his  act  and  deed  deliver,  to  the  said  William  Jones, 
a  certain  writing  obligatory,  and  did  thereby  and  therein 
acknowledge  himself  to  be  bound  to  the  said  William  Jones, 
his  executors,  administrators,  and  assigns ;  and  afterwards, 
to  wit,  on,  &C.,  the  said  Richard  Jones  died,  (the  declarar 
tion  then  stated  the  grant  of  administration  to  the  plaintiflT) : 
and  the  plaintiff,  as  administratrix,  became  liable  to  pay 
and  satisfy  the  said  writing  obligatory  to  the  said  William 
Jones,  of  which  the  defendant  then  had  notice ;  yet  the 
defendant,  not  regarding  his  said  promise,  did  not  nor 
would  indemnify  or  save  harmless  the  plaintiff,  as  such 
administratrix,  fix)m  loss  and  damage,  by  reason  of  the 
making  and  executing  of  the  said  writing  obligatory,  but 
wholly  neglected  and  refiised  so  to  do,  by  means,  and  in 
consequence  whereof,  the  plaintiff,  as  administratrix  as 
aforesaid,  was  called  upon,  and  forced,  and  obliged  to  pay, 
and  did  then  pay,  to  the  said  William  Jones,  the  stun  pay-* 
able  and  secured  by  the  said  writing  obligatory ;  and  also  a 
fiirther  sum,  as  and  for  costs  and  expenses  of  a  certain 
action,  commenced  and  prosecuted  by  the  said  William 
Jones  against  the  plaintiff,  as  administratrix  as  aforesaid, 
in  Her  Majesty's  Court  of  Exchequer,  at  Westminster, 
upon  and  in  respect  of  the  said  writing  obligatory,  and  for 
enforcing  payment  of  the  money  secured  thereby ;  and  also 
she,  the  plaintiff,  as  administratrix  as  aforesaid,  by  means  of 
the  premises,  was  forced  and  obliged  to  incur,  and  did 
incur,  certain  costs,  charges,  and  expenses  in  and  about  the 
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1841.        defence  of  the  said  action  so  commenced  and  prosecuted 
J^JCT"^^     against  her  as  aforesaid,  and  in  and  about  the  settling  and 

Adminbtntrix  puttimr  an  end  to  the  said  action  as  aforesaid.     The  de- 
of  R.  Jones     *^         ® 

V.  fendant  pleaded,  first,  the  general  issue ;  secondly,  that  the 

ILLIAM8.  plaintiff,  as  administratrix  as  aforesaid,  was  not  called  upon, 
or  forced,  or  obliged  to  pay,  nor  did  she  pay,  to  the  sidd 
William  Jones,  the  said  moneys  in  the  said  first  count  in 
that  behalf  mentioned ;  nor  was  the  plaintiff,  as  admin- 
istratrix as  aforesaid,  damnified,  as  in  the  said  first 
count  mentioned,  in  manner  and  form,  &c.  At  the  trial 
before  Lord  Denrnan,  C.  J,,  at  the  last  Sununer  As- 
sizes for  the  county  of  Merioneth,  the  plaintiff  gave 
in  evidence  the  bond  above  referred  to,  the  condition 
of  which  was  for  the  payment  of  300/.,  with  lawfiil  in- 
terest for  the  same,  at  or  before  the  eaynration  of  six 
months^  notice  to  pay  the  same.  It  was  objected,  on  the 
part  of  the  defendant,  that  it  was  not  averred  or  proved 
that  the  plaintiff  had  paid  after  six  months'  notice,  according 
to  the  condition  of  the  bond.  The  learned  judge  directed 
a  nonsuit,  reserving  leave  to  the  plaintiff  to  move  to  enter 
a  verdict  for  the  amount  claimed.  A  rule  having  been 
obtained  accordingly, 

Jervis,  Cowling,  and  Yardley  now  shewed  cause.  The 
question  is,  whether  the  liability  and  the  demand  are 
correctly  alleged  in  the  declaration  ?  And  if  so,  whether 
they  are  sufficiently  traversed  by  the  plea  ?  The  condition 
of  the  bond  requires  the  money  to  be  paid  at  or  before  the 
expiration  of  six  months'  notice.  The  declaration  alleges 
generally,  that  the  plaintiff  '^  was  forced  and  obliged  to 
pay ;"  if  that  allegation  means  that  the  plaintiff  was  forced 
and  obliged  to  pay  according  to  the  terms  of  the  condition, 
then  the  payment  after  notice  is  put  in  issue  by  the  plea. 
K  the  bond  and  condition  had  been  set  out  on  the  record, 
it  is  clear  that  notice  must  have  been  averred.  [Lord 
Abinger^  C.  B. — The  proper  mode  of  taking  advantage  of 
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the  want  of  notice,  would  have  been  to  set  out  the  condi-        1841. 
tion  of  the  bond  in  the  plea,  therein  shewing  that  the        joneb, 
plaintiff  was  only  liable  after  notice,  and  then  to  aver  that  Adminigtritrfc 
no  such  notice  had  been  given.]     The  allegation  m  the  v. 

declaration,  that  the  plaintiff  was  "  forced  and  obliged"  to 
pay,  means,  that  he  was  compelled,  according  to  the  terms 
of  the  condition,  and  thereon  it  was  incumbent  on  him  to 
prove  notice.  The  case  is  analogous  to  bills  of  exchange. 
[Lord  AbiTigeVy  C.  B. — The  distinction  is,  that  with  respect 
to  bills  of  exchange,  if  notice  be  not  properly  given,  the 
right  of  action  is  gone  altogether ;  but  in  this  case,  the  action 
itself  is  notice.]  This  is  a  promise  to  save  harmless,  and  if 
the  present  plaintiff  could  have  protected  himself  from  the 
action  on  the  bond,  he  has  no  right  to  call  on  the  defendant 
to  indemnify  him.  In  Shep.  Touch,  (a),  it  is  said,  *^  but  if 
the  obligor  be  sued  unjustly,  either  because  he  is  sued 
before  the  money  is  due  or  otherwise,  and  he  suffer  himself 
to  be  unjustly  vexed  thereupon,  and  doth  not  take  advan- 
tage of  it,  it  seems  this  is  no  breach  of  the  condition  of  the 
bond  to  save  harmless." 

R.  Alexander^  IVelsby,  and  TomUntotif  contra,  were 
stopped  by  the  Court 

Lord  Abinger,  C.  B. — The  rule  must  be  absolute.  If 
the  condition  of  the  bond  had  been  set  out  in  the  plea,  and 
the  want  of  notice  properly  averred  and  put  in  issue,  the 
defendant  might  have  been  protected  from  the  costs  of  the 
former  action  against  the  intestate ;  but  that  is  the  utmost 
advantage  he  could  have  derived  from  it  The  bringing  the 
action  was  of  itself  notice. 

Pabke,  B. — I  have  some  doubt  whether  the  plaintiff  might 
not  have  been  justified  in  paying  without  notice,  to  save 
the  penalty.     If  the  defendant  wished  to  protect  himself 

(«>  P.  390. 
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1841,        from  the  costs  of  the  former  action,  of  which  he  had  notice, 

^'T^^'"""*^     he   should    have  come   in  and  defended    it,   Duffield  v. 

Admiiiittratxa  ScoU(a\     A  verdict  must,  therefore,  be  entered  for  the 

of  R.  JONBS  ^  ,         .   . 

amount  of  the  clami. 


0. 
WlLUAlU. 


Aldebson  and  Gurnet,  Bs.,  concurred. 


Rule  absolute* 
(a)  3  T.  R.  374. 


tlvANS  and  Another  v.  Maners. 

Aiheriffis  J^EBT  for  sheriff's  poundage.     The  declaration  stated, 

to  poundage  ^^  ^^^  ^®  making  of  a  certdm  act  of  Parliament,  made 

d^^iTfide  ^^^  passed  in  the  reign  of  otir  Lady  Elizabeth,  late  Queen 

do^ therefore,  of  England,  entitled    ''An  act  to  prevent  extortion    in 

plaintiff  took  a  sheriff  under^herifis,  and  bailiffi  of  franchises  or  liberties, 

OTticoL^^rtoe  ^  cases  of  execution."     And  before  the  commencement 

of  a  wnx  <^  ^  of  this  suit,  to  wit,  on,  &c.,  the  now  defendant  sued  and  pro- 

■a.,  indoriod,  dj 

for  a  secuted  out  of  the  Court  of  our  Lady  the  Queen,  before  the 


^uTihat  real,   barons  of  her  Exchequer  at  Westminster^  &c.,  a  certain  writ 
mi^e^th^  of  our  Lady  the  Queen,  called  a  capias  ad  satisfaciendum. 


^    directed  to  the  sheriffii  of  London,  whereby  the  said  sheriflls 

was  aflerwardf 

amended  by  a  of  London  were  commanded  to  take  John  Reckless,  the 

£U^  that  the  younger,   if  he  should  be  found  in  their  bailiwick,  and 

*^|*^\^""  him  safely  keep,  so  that  they  should  have  his  body  before 

most  be  regn-  the  barons  of  our  Lady  the  Queen's  Exchequer  at  West- 

ingly.  minster  immediately  after  the  execution  thereof,  to  satisfy 

an  Sti^i?*  *®  ^^^  defendant,  as  well  as  a  certain  debt  of  1724i  5*.  lOrf. 

ffainit  a  sheriff  ^hi^h  the  said  now  defendant,  then  lately  in  the  borouffh 
for  an  escape,  ,  -^  ^^ 

he  stands  in  Couit  of  Liverpool,  by  the  judgment  of  the  said  Court, 
ation  as  the  '  recovered  against  the  said  John  Reckless,  as  also  4/L  16«.  8</. 
feiSumt  and      which  were  adjudged  to  the  said  now  defendant  in  the  said 

may  reduce  his 

liability  by  any  equities  which  the  defendant  would  have  had  against  the  plaintiff.    Per  Ahim^er, 

C.  B.     Farke,  B.,  dubitante. 
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the  want  of  notice^  would  have  been  to  set  out  the  condi-  1841. 
tion  of  the  bond  in  the  plea,  therein  shewing  that  the  Jokeb, 
plaintiff  was  only  liable  after  notice,  and  then  to  aver  that  Adminirtritm 

'^  .      •'  .  ,         .  of  R.  JoNSt 

no  such  notice  had  been  given.]     The  allegation  in  the  «. 

declaration,  that  the  plaintiff  was  "  forced  and  obliged"  to 
pay,  means,  that  he  was  compelled,  according  to  the  terms 
of  the  condition,  and  thereon  it  was  incumbent  on  him  to 
prove  notice.  The  case  is  analogous  to  bills  of  exchange. 
[Lord  AbingeTy  C.  B. — The  distinction  is,  that  with  respect 
to  bills  of  exchange,  if  notice  be  not  properly  given,  the 
ri^t  of  action  is  gone  altogether ;  but  in  this  case,  the  action 
itself  is  notice.]  This  is  a  promise  to  save  harmless,  and  if 
the  present  plaintiff  could  have  protected  himself  from  the 
action  on  the  bond,  he  has  no  right  to  call  on  the  defendant 
to  indemnify  him.  In  Shep.  Touch,  (a),  it  is  said,  **  but  if 
the  obligor  be  sued  unjusdy,  either  because  he  is  sued 
before  the  money  is  due  or  otherwise,  and  he  suffer  himself 
to  be  unjustly  vexed  thereupon,  and  doth  not  take  advan- 
fige  of  it,  it  seems  this  is  no  breach  of  the  condition  of  the 
bond  to  save  harmless.'' 

iZ.  Alexander,  Welsby^  and  Tomlimoni  contra,  were 
Hopped  by  the  Court 

Lord  Abinger,  C.  B. — The  rule  must  be  absolute.  If 
die  condition  of  the  bond  had  been  set  out  in  the  plea,  and 
die  want  of  notice  properly  averred  and  put  in  issue,  the 
defendant  might  have  been  protected  from  the  costs  of  the 
fiirmer  action  against  the  intestate ;  but  that  is  the  utmost 
advantage  he  could  have  derived  from  it  The  bringing  the 
action  was  of  itself  notice. 

Parke,  B. — I  have  some  doubt  whether  the  plaintiff  might 
not  have  been  justified  in  paying  without  notice,  to  save 
the  penalty.     If  the  defendant  wished  to  protect  himself 

(fl)  P.  390. 
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1841.  from  the  costs  of  the  former  action,  of  which  he  had  notice, 

^""^y^^  t«   should    have  come   in  and  defended    it,   Duffield  v. 

AdBuuftratrii  SeoU(a\     A  verdict  must,  therefore,  be  entered  for  the 

of  R.  JONBS  ^   ,         ,   . 

0.  amount  oi  the  claim. 
Williams. 

Aldebson  and  Gubnet,  Bs.,  concurred. 


Rule  absolute. 


(a)  3  T.  R.  374. 


Aiheriiris 
only  entitled 
toponndige 
upon  the  real 
debt,  boni  fide 
due,  thereftiref 
where  the 
plamtifftooka 
debtor  in  exe- 
cution, by  wtne 
of  a  writ  of  c«. 
aa.,  indoned,  by 
mistake,  for  a 
lai^ger  amn 
than  that  real- 
ly dne,  nd  the 
mistake  in  the 
indorsement, 
was  afterwards 
amended  by  a 
judge's  ordier. 
ITeb/,  that  the 
sheriff's  claim 
topotmdage 
most  be  regu- 
lated accora- 
ingly. 

SemhU^  In 
an  action  a- 

inst  a  sheriff 


or  an  esci^, 
he  stands  in 
the  same  situ- 
ation as  the 
original  de- 
fendant, and 
may  reduce  his 
liability  by  any 
C.  B.     Ftarke, 


tlvANS  and  Another  v.  Maners. 

J^EBT  for  sheriff's  poundage.  The  declaration  stated, 
that  after  the  making  of  a  certain  act  of  Parliament,  made 
and  passed  in  the  reign  of  otir  Lady  Elizabeth,  late  Queen 
of  England,  entitled  ''An  act  to  prevent  extortion  in 
sheriff  under-sherif&,  and  bailiffi  of  franchises  or  liberties, 
in  cases  of  execution."  And  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.,  the  now  defendant  sued  and  pro- 
secuted out  of  the  Court  of  our  Lady  the  Queen,  before  the 
barons  of  her  Exchequer  at  Westminster^  &c,  a  certain  writ 
of  our  Lady  the  Queen,  called  a  capias  ad  satisfaciendum, 
directed  to  the  sherifis  of  London,  whereby  the  said  sherifls 
of  London  were  commanded  to  take  John  Reckless,  the 
younger,  if  he  should  be  found  in  their  bailiwick,  and 
him  safely  keep,  so  that  they  should  have  his  body  before 
the  barons  of  our  Lady  the  Queen's  Exchequer  at  West- 
minster immediately  after  the  execution  thereof,  to  satisfy 
the  now  defendant,  as  well  as  a  certain  debt  of  1724^  5«.  KkL 
which  the  said  now  defendant,  then  lately  in  the  borough 
Court  of  Liverpool,  by  the  judgment  of  the  said  Court, 
recovered  against  the  said  John  Reckless,  as  al8o4/L  16«.  8(/. 
which  were  adjudged  to  the  said  now  defendant  in  the  said 


equities  which  the  defendant  would  have  had  against  the  plaintiff.    Per 
B.,  dubitante. 
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Court  for  his  damages  which  he  had  obtained,  as  well  on 
occasion  of  the  detaining  the  said  debt  as  for  his  own  costs 
and  chai^ges  by  him  about  his  suit  in  that  behalf  expended ; 
whereof  the  said  John  Reckless  was  convicted,  as  appeared 
to  our  said  Lady  the  Queen,  by  the  certificate  of  the  register 
of  the  said  borough  Court  of  Liverpool,  and  on  which 
judgment,  in  pursuance  of  the  statute  in  such  a  case  made 
and  provided,  it  was,  by  an  order  dated  the  7th  day  of 
May  then  instant,  made  by  Sir  Robert  Mounsey  Rolfey  one 
of  the  barons  of  our  Ladv  the  Queen's  said  Court  of  Ex- 
chequer,  ordered  that  a  writ  or  writs  of  execution  might 
issue  out  of  our  said  Lady  the  Queen's  Court  of  Exchequer 
of  Pleas  for  the  amount  of  such  judgment,  with  costs  of  and 
occasioned  by  the  application  for  the  said  order,  to  be  taxed 
by  the  Master  of  the  said  Court  of  Exchequer,  together  with 
the  costs  of  execution,  and  which  siud  costs  of  and  occasioned 
by  the  said  appUcation  for  the  said  order,  were  on,  &c.,  taxed, 
and  allowed  by  the  said  Court,  before  the  barons  of  our  said 
Lady  the  Queen's  Exchequer  at  Westminster,  at  the  sum  of 
3iL  7«. ;  and  further  to  satisfy  the  said  now  defendant,  the 
said  sum  of  Zl  7«.,  together  with  interest  upon  the  several 
sums  of  1724&  5«.  10(2.,  4&  16«.  %d.y  and  32.  7^.,  at  the  rate 
of  4/.  per  cent  per  annum,  from,  &c.,  to  have  there  then 
that  writ  And  afterwards,  and  before  the  deUvery  of  the 
said  writ  to  the  said  plaintifis,  as  hereinafter  mentioned,  to 
wit,  on,  &c,  the  said  defendant,  by  a  certain  indorsement 
on  the  said  writ,  directed  and  marked  on  the  back  of  the 
said  writ,  that  the  said  sherifis  should  take  1732/.  9«.  6c£. 
and  interest  thereon,  fi*om,  &c.,  till  paid.  That  the  said 
writ  so  indorsed  as  aforesaid,  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c,  was  delivered 
to  the  said  plaintiffs,  who  then,  and  until,  and  afler  the 
arrest  of  the  said  John  Reckless,  were  sheriffii  of  the  city 
of  London,  to  be  executed  in  due  form  of  law.  And  the 
plaintifis  being  such  sheriffs  as  aforesaid,  afterwards  and 
after  the  delivery  of  the  said  writ  to  them  as  aforesaid,  and 
during  the  continuance  of  their  said  shrievalty,  and  before 
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1841. 


Evans 
and  Another 

9. 

Manbrs. 


the  commencement  of  this  suit,  to  wit,  on,  &c.,  in,  &&,  and 
within  their  bailiwick,  as  such  sherifis  as  aforesaid.  And 
by  virtue  and  in  pursuance  of  the  command  of  the  said 
writ,  they  arrested  the  said  John  Reckless  by  his  body,  and 
had  and  detained  him  in  their  custody,  in  due  form  of  law, 
in  execution  for  the  debt  and  damages  aforesaid,  accord- 
ing to  the  exigency  of  the  said  writ,  and  the  said  indorse- 
ment so  made  thereon  as  aforesaid,  whereby  and  by  force  of 
the  statute  in  such  case  made  and  provided,  the  said  now  de- 
fendant became  and  was  liable  to  pay  to  the  said  plaintifis, 
and  an  action  had  accrued  to  the  said  plaintifis  as  such 
sherifls  as  aforesaid,  to  demand  and  have  of  the  said  now 
defendant,  the  sum  of  45L  16«.,  that  is  to  say.  Is.  of  and 
for  every  twenty  shillings  of  lOOiL,  part  of  the  debt  and 
damages  aforesaid,  and  so  marked  on  the  back  of  the  said 
writ  as  aforesaid,  and  6dL  for  every  XL  of  the  residue  of  the 
said  sum  so  marked  on  the  back  of  the  said  writ  as  afore- 
said, being  over  and  above  the  said  sum  of  100/.  Breach, 
that  defendant  hath  not  paid  the  same. 

Plea,  As  to  the  cause  of  action  in  the  declaration  men- 
tioned, except  as  to  the  sum  of  6L  ds.  6d,9  parcel  of  the 
money  thereby  demanded,  the  defendant  says,  that  the  said 
judgment  recovered  by  the  now  defendant  in  the  borough 
Court  of  Liverpool,  mentioned  in  the  writ  of  capias  ad  satis- 
faciendum in  the  declaration  in  this  cause,  particularly  set 
forth,  was  so  recovered  by  the  now  defendant  against  the 
said  John  Reckless,  upon  and  by  virtue  of  an  order  of  the 
said  borough  court  of  Liverpool,  made  by  the  said  Court, 
to  wit,  on,  &c.,  and  whereby  upon  hearing  the  attorney  for 
the  now  defendant  and  the  said  John  Reckless  in  person, 
and  by  consent,  it  was  ordered  by  the  said  borough  Court, 
that  all  proceedings  in  that  action  should  be  stayed,  and 
that  the  plaintiff  therein  should  be  at  liberty  to  sign  final 
judgment  for  the  sum  of  17242.  5«.  lOd.  for  the  purpose  of 
securing  the  due  and  punctual  payment  of  the  following  pro- 
missory notes  (the  plea  then  set  out  these  notes,  one  of 
which  was  for  150L  and  two  others  for  25L  each).  And  it  was 
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also  thereby  ordered,  that  any  execution  to  be  issued  by        1841. 
virtue  of  that  rule,  should  be  merely  to  secure  the  amount  of       evans 
such  of  the  said  promissory  notes  as  should  be  due  at  the  time    •"^  Another 
of  issuing  such  execution,  together  with  the  costs  of  judgment,      MANna. 
cheers'  fees,  and  all  other  incidental  charges  thereon;  never- 
theless, in  case  of  the  bankruptcy  or  insolvency  of  the  de- 
fendant in  that  action,  before  payment  of  the  said  notes,  or 
any  or  either  of  them,  the  plaintiff  therein  was  to  be  at  liberty 
to  prove,  under  the  estate  of  the  defendant  in  that  action  for 
the  sum  of  1724/.  5s.  lOd,  or  so  much  thereof  as  should  be 
due  at  the  time  of  such  bankruptcy  or  insolvency,  the  said 
several  promissory  notes  having  been  accepted  by  the  plaintiff 
in  that  action,  from  the  defendant  therein,  as  a  composition 
on  the  said  sum  of  1724/.  5s.  lOd.^  as  by  the  siud  order, 
lemaining  in  the  said  Borough  Court  of  Liverpool,  refer- 
ence being  thereunto  had,  will  fiiUy  appear ;  that  at  the 
time  of  the  making  of  the  said  order  of  the  said  Sir  Robert 
Mounsey  Rolfe,  in  the  said  declaration  mentioned,  and  also 
of  the  issuing  of  the  said  writ  of  capias  ad  satisfaciendum 
in  the  said  declaration  mentioned,  the  real  debt,  bona  fide 
due  to  the  now  defendant,  and  for  which  he,  the  now  de- 
fendant,  was   entitled   to  issue  execution   upon  the   said 
judgment,  amounted  to  the  sum  of  1501.  5s.  lOef.,  and  no 
more,  together  with  41.  16,?.  8dL,  being  the  costs  of  the  said 
judgment,  and  also  the  costs  of,  and  occasioned  by  the  ap- 
plication for  the  said  order,  with  the  costs  of  execution, 
which  said  costs  of  and  occasioned  by  the  said  application 
for  the  said  order  were,  to  wit,  on,  &c.,  in  the  said  declara- 
tion in  that  behalf  mentioned,  taxed  and  allowed  at  the 
sum  of  SL  78.,  as  in  the  declaration  mentioned ;  but  the 
now  defendant,  in  fact,  saith,  that  afler  the  issuing  of  the 
said  writ  of  execution  in  the  said  declaration  mentioned, 
and  before  the  delivery  thereof  to  the  plaintifis,  as  such 
sherifis,  as  in  the  said  declaration  mentioned,  to  wit,  on^  &c, 
in  the  declaration  in  that  behalf  mentioned,  the  now  de- 
fendant, by  mistake  and  misapprehension,  caused  the  said 
indorsement  in  the  said  declaration  mentioned,  to  be  made 
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1841.        on  the  said  writ,  whereby  it  was  directed  that  the  said 
Evans        sheriflfe  should  take  1732/.  9*.  6i,  and  interest  thereon, 
and  Another    fix>in,  &c.,  till  paid,  whereas  the  now  defendant  should  and 
Makers,      ought,  by  the  indorsement,  to  have  directed  the  sheriffs  to 
take  1582.  9s.  6c{.,  and  interest  thereon,  from,  &c,  till  paid, 
and  no  more ;  and  the  now  defendant  further  says,  that 
immediately  after  the  arrest  of  the  said  John  Reckless  by 
the  sherifis,  under  and  by  virtue  of  the  said  writ  of  execu- 
tion, as  in  the  said  declaration  mentioned,  and  whilst  the 
said  John  Reckless  was  in  the  custody  of  the  said  sherifis, 
under  and  by  virtue  of  the  said  writ,  the  said  mistake  in 
the  said  indorsement  was  discovered  by  the  now  defendant, 
whereupon  the  now  defendant  then  caused  such  proceedings 
to  be  taken  by  virtue  of  the  said  execution,  in  the  said 
action,  before  the  sidd  Sir  Robert  Mounsey  Rolfcy  then 
being  one  of  the  barons  of  Her  Majesty's  Exchequer,  that 
it  was  afterwards,  to  wit,  on,  &c.,  in  due  manner,  ordered 
by  the  said  Sir  Robert  Moumey  Rolfey  that  the  now  de- 
fendant should  be  at  Uberty  to  amend  the  said  indorsement 
upon  the  said  writ  of  capias  ad  satisfaciendum,  by  re<lucing 
the  sum  of  1732^  ds.  6d.  indorsed  thereon  as  aforesaid,  to 
1582.  ds,  %d.y  as  by  the  said  order,  reference  being  thereunto 
had,  will  more  fiiUy  appear,  which  said  last  mentioned  order 
is  still  in  full  force  and  effect,  and  hath  not  been  in  any 
manner  reversed,  annulled,  or  vacated;  and  the  now  de- 
fendant further  saith,  that  afterwards,  to  wit,  on,  &c,  he,  the 
now  defendant,  caused  the  said  order  to  be  in  due  manner 
served  upon  the  said  sheriffii,  and  also  then  caused  the  said 
indorsement  on  the  said  writ  to  be  amended ;  and  the  same 
then  was  amended,  under  and  by  virtue  of  the  said  last 
mentioned  order,  that  is  to  say,  by  reducing  the  sum  of 
1732/.  9^.  6cl.,  indorsed  on  the  said  writ  of  execution,  to  the 
said  sum  of  1582.  9$.  6(2.;  and  thereupon,   by   the   said 
amended  indorsement  on  the  said  writ  of  execution,  it  was 
directed  and  marked  on  the  back  of  the  said  writ,  that  the 
said  sheriff  should  take  158/.  9«.  6^/.,  and  interest  thereon, 
firom,  &C.,  until  paid,  which  sdd  sum  of  158/L  9«.  ^d.  was 
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the  real  debt,  bona  fide  due  and  claimed  by  the  now  de- 
fendant, against  the  said  John  Reckless,  under  and  by 
virtue  of  the  said  execution;  and  the  now  defendant 
further  saith,  that  the  amendment  was  so  made  in  the  said 
indorsement  on  the  said  writ  as  aforesaid,  to  wit,  on,  &c., 
last  aforesaid,  during  the  continuance  of  the  shrievalty  of 
the  now  plaintifis,  and  before  the  commencement  of  this 
suit,  and  whilst  the  said  John  Reckless  was  in  the  custody 
of  the  now  plaintifis,  as  such  sherifi^  as  aforesaid,  under  and 
by  virtue  of  the  said  writ ;  and  that  thereupon  and  thereby 
the  now  plaintifis,  as  such  sherifi^  as  aforesaid,  detained  the 
said  John  Reckless  in  their  custody,  under  and  by  virtue  of 
the  said  writ,  in  execution,  for  the  monies  so  mentioned  in 
the  said  amended  indorsement  on  the  said  writ,  and  for  no 
other  or  greater  sum  of  money ;  and  the  defendant,  in  feet, 
saith,  that  the  plaintifis,  so  being  such  sheriffs  as  aforesaid, 
were  not  prejudiced  by  the  said  mistake,  so  committed  in 
the  said  indorsement  as  aforesaid,  by  reason  of  which  said 
several  premises,  the  now  defendant  became  and  was  liable 
to  pay  the  plaintiffs,  by  force  of  the  statute  in  such  case 
made  and  provided,  poundage  for  the  said  monies  so  men- 
tioned in  the  said  amended  indorsement,  and  thereby 
marked  and  specified  on  the  back  of  the  said  writ,  that  is 
to  say,  the  sum  of  15SL  9s.  6d.y  and  for  no  other  or  greater 
sum,  and  which  said  poundage  for  the  said  last  mentioned 
monies  amounted  to  a  certain  sum  of  money,  to  wit,  the 
sum  of  6/.  9s.  6d.y  and  was  and  is  the  sum  of  6/.  9s.  6dL  in 
the  introductory  part  of  this  plea  mentioned.  Verification. 
General  demurrer  and  joinder.  The  point  marked  for 
argument  on  the  part  of  the  plaintiff^,  was,  that  the  plea  did 
not  disclose  any  defence  to  the  claim  of  poundage  on  the 
whole  sum  marked  on  the  writ 


1841. 


Evans 
tnd  AnotlMr 

0. 

Manbes. 


/r.  ff.  W^o/«oii,  in  support  of  the  demurrer.  The  sheriffs 
arc  entitled  to  poundage  upon  the  sum  originally  indorsed 
upon  the  writ     In  an  action  for  an  escape,  the  judgment 
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1841.        and  indorBement  would  be  evidence  to  fix  the  sheriff  in  that 
amount  of  damages.     By  the  29  Eliz.  c  4,  s.  1»  sherifis  are 
enabled  to  take  one  shilling  for  every  twenty  shillings  where 
the  sum  does  not  exceed  100/.>  and  sixpence  for  every 
twenty  diillings  above  the  sum  of  lOOL,  '*  that  they  shall  so 
levy  or  extend  and  deliver  in  execution,  or  take  the  body 
in  execution  for.**    Supposing  the  law  depended  upon  that 
statute,  sherifis  would  be  clearly  entitled  to  poundage  upon 
the  whole  stun  for  which  the  party  was  taken  in  execution, 
Ctm.  Dig.  tit  «  Viscount;*  (F  !>     Then,  the  3  Gea  1, 
c  15,  s.  17,  after  reciting  ^^  that  it  often  happens  that  small 
sums  only  are  due  on  judgments,  &c.,  and  nevertheless, 
upon  executing  writs  of  ca.  sa.,  the  sheriff  demands  and 
takes  for  lus  fees,  poundage  for  the  whole  money  for  which 
such  judgments,  &c,  are  entered,"  enacts  ^'  that  poundage 
shall  in  no  case  be  demanded  or  taken  upon  executing  any 
writ  of  ca.  sa.,  or  in  chaiging  any  penon  in  execution  by 
virtue  of  such  writ,  for  any  greater  sum  than  the  real  debt 
bona  fide  due  and  claimed  by  the  plaintiff  amounteth  unto, 
which  sum  the  plaintiff  shall  be  and  is  hereby  obliged  to 
mark  and  specify  ^n  the  back  of  such  writ,  before  the  same 
be  deUvered  to  the  sheriff  to  be  executed."    The  sheriff 
cannot  be  cognizant  of  the  sum  really  and  bon&  fide  due ; 
but  it  is  the  plaintiff's  duty  to  indorse  that  amount  on  the 
writ,  and  the  sheriff  is  bound  to  levy  accordingly.     It  is  no 
answer  to  say  that  a  mistake  was  made  in  the  indoisement ; 
the  sheriff  has  been  called  upon  to  perform  his  duty,  and 
the  party  is  bound  to  pay  his  fees.     Earle  v.  Plummer  (a), 
expressly  decided,  that  if  an  erroneous  writ  be  delivered  to 
the  sheriff,  and  he  executes  it,  he  shall  have  his  fees,  though 
the  writ  be  erroneous.     If  a  sheriff  levy  under  a  fi.  fa.  he  is 
entitled  to  poundage,  though  the  parties  compromise  before 
the  goods  are  sold,  Alchin  v.  Wells  (b).     If,  after  levy,  the 
judgment  and  execution  are  set  aside  for  irregularity,  and 

(a)  Salk.  332.  (A)  5  T.  R.  470. 
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the  money  ordered  to  be  returned,  the  sheriff  is  nevertheless        1841. 
entitled  to  his  poundage,  Rawstome  v.  Wilkinson  (a).   Here,        Evans 
the  alteration  in  the  indorsement  amounted  to  a  setting    "id  Another 
aside  of  the  execution  pro  tanto.     As  the  sheriff  has  incurred      Mankbs. 
the  responsibility  of  a  levy  to  the  larger  amount,  he  is  en- 
titled to  remuneration  upon  the  whole  sum  indorsed  on  the 
writ 

Martin^  contra.  The  right  of  the  sheriff  to  poundage 
does  not  arise  from  contract,  but  depends  upon  the  statute. 
It  is  conceded,  that  if  the  sheriff  would  have  been  responsible, 
in  the  event  of  an  escape  to  the  extent  of  1732/.  9«.  Get., 
he  is  entitled  to  poundage  upon  that  sum ;  but  it  b  sub- 
mitted that  he  would  only  be  liable  for  such  damage  as  the 
plaintiff  could  prove  he  had  sustained.  At  common  law, 
the  only  remedy  for  an  escape  was  by  action  on  the  case, 
but  the  statutes  of  Westminster  2,  13  £d.  1,  c.  11,  and 
1  Rich.  2,  c  12,  rendered  the  sheriff  liable  to  an  action  of 
debt  {h\  but  in  that  form  of  action  the  plaintiff  can  only 
recover  the  debt  really  and  bona  fide  due.  There  is  no 
authority  to  shew  that  a  sheriff  is  entided  to  poundage  upon 
a  sum  indorsed  by  mistake  on  the  writ,  all  that  the  au- 
thorities establish  is,  that  the  sheriff  is  liable  for  the  whole 
debt  and  costs  in  the  original  action,  Bonafous  v.  JFalker(c). 
Earle  v.  Plummer  was  the  case  of  an  irregular  writ,  and  there, 
the  sheriff  would  be  entitled  to  his  poundage,  because  he 
would  be  liable,  in  the  event  of  an  escape,  unless  the  writ  was 
set  aside  for  irregularity.  It  would  be  different  with  res- 
pect to  a  void  writ,  which  resembles  the  present  case.  The 
same  may  be  said  in  Alchin  v.  JVeUs.  In  Rawstorne  v. 
Wilkinson^  the  judgment  and  execution  were  set  aside  for 
irregularity,  but  until  they  were  set  aside,  the  sheriff's 
responsibility  remained,  and  it  was  just  that  he  should  be 
paid  his  remuneration.     But  in  the  present  case,  the  sheriff 

(a)  4  Mau.  &  S.  256.  (c)  2  T.  R.  126. 

(6)  1  Wms.  Saund.  2l«,  n.  (5). 
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never  incurred  any  responsibility  beyond  1582.  9s.  6d, 
The  3  Geo.  1,  c  15,  s.  17,  which  limits  the  sheriffs  right 
to  poundage  to  the  real  debt,  bon&  fide  due,  is  conclusive 
in  fiivour  of  the  defendant  The  recital  shews  that  the 
object  of  the  legislature  was  to  prevent  sherifiB  claiming 
poundage  upon  the  amount  of  the  judgment,  when  a  small 
sum  only  was  due.  In  the  case  of  judgment  signed  for  the 
penalty  of  a  bond,  conditioned  for  the  payment  of  a  smaller 
sum,  the  sheriff  is  not  entided  to  poundage,  upon  the  amount 
of  the  penalty,  but  only  upon  the  sum  really  due.  [^Parkef 
B. — The  statute  requires  the  plaintiff  to  mark  on  the  back 
of  the  writ  the  real  debt,  bona  fide  due,  and  renders  the 
sheriff  liable  for  extortion,  if  he  take  poundage  upon  more 
than  that  sum,  then  what  is  to  guide  the  sheriff  in  the 
amount,  which  he  is  to  receive,  but  the  indorsement ;  ac- 
cording to  your  argument,  he  would,  in  this  case,  be  liable 
for  extortion  ?]  There  is  a  distinction  between  the  case 
of  a  sheriff  insisting  upon  a  demand  to  which  he  is  not 
entitled,  and  that  of  a  party  seeking  to  make  the  sheriff 
liable  for  extortion,  by  reason  of  a  mistake  in  the  indorse- 
ment [^Parkey  6. — The  meaning  of  the  statute  is,  that 
the  amount  to  be  paid  to  the  sheriff  is  to  be  measured  by 
the  sum  really  and  bona  fide  due :  the  sheriff  can  only 
know  what  is  due  by  the  indorsement  Lord  Ahingevy 
C.  B. — If  by  mistake  a  laiger  sum  is  indorsed  on  the  writ 
than  that  for  which  judgment  is  obtained,  and  the  party, 
ailer  being  taken  in  execution,  escapes,  in  an  action  against 
the  sheriff,  the  plaintiff  could  not  recover  more  than  the 
amount  of  the  judgment:  or  suppose  the  judgment  to  be 
entered  for  a  wrong  sum,  and  execution  to  issue  for  that 
amount,  and  afterwards  the  party  should  apply  to  the  Court, 
to  correct  the  error,  and  reduce  the  amount,  in  an  action 
against  the  sheriff  for  an  escape,  he  would  only  be  liable 
for  the  sum  really  due.]  When  the  statute  makes  the  in- 
dorsement evidence  of  the  sum  really  and  bona  fide  due, 
it  contemplates  that  the  proceedings  are  regular. 
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JFaUofh  in  reply.  The  8heri£f  has  no  means  of  ezamining 
the  correctness  of  the  judgment,  or  of  the  indorsement, 
and  is,  therefore,  entitled  to  his  poundage  upon  the  sum  re- 
covered and  directed  to  be  levied.  If,  indeed,  the  sum 
indorsed  on  the  writ  is  more  than  the  amount  of  the  judg- 
ment, he  would  be  entitled  to  poundage  upon  the  amount 
of  the  judgment  only;  but,  in  the  present  case,  there  is 
a  judgment  for  the  whole  amount  indorsed  on  the  writ. 
The  sheriff  was  bound  to  execute  the  writ  according  to  its 
terms,  and  the  alteration  of  the  indorsement  was  a  fraud 
upon  him.  If  the  defendant  had  been  insolvent,  and  had 
escaped,  the  sheriff  might  have  been  liable  for  the  whole 
amount  [Lord  Abinger^  C.  B. — Supposing  judgment 
signed  for  the  penalty  of  a  bond,  and  the  writ  also  indorsed 
to  levy  the  amount  of  the  penalty,  could  not  the  sheriff,  in 
an  action  for  an  escape,  shew  that  the  bond  was  conditioned 
for  the  payment  of  a  smaller  sum  ?]  The  sheriff  would  not 
be  apprised  of  that  fact,  which  would  be  altogether  in  the 
breast  of  the  plaintiff.  The  sheriff  could  not  come  to  the 
Court  to  alter  the  indorsement  by  the  judgment,  which 
would  be  conclusive,  until  set  aside  by  parties  or  privies. 
In  an  action  for  an  escape,  the  declaration  sets  out  the 
amount  of  the  judgment,  and  the  writ  delivered  to  the 
sheriff,  and  if  the  judgment  and  writ  correspond  with  the 
declaration,  they  would  be  conclusive  against  him. 


1841. 


Evans 
tnd  ADodwr 

V. 
liANSBS. 


Lord  Abingeb,  C.  B. — I  am  disposed  to  think,  that  where 
the  sheriff  is  chaiged  in  debt  for  an  escape,  he  stands  in  the 
same  situation  as  the  defendant  in  the  action ;  and  if  so^  he 
is  entitled  to  all  the  equities  which  the  latter  would  have  had 
against  the  plaintiff,  and  may  shew  the  real  merits  of  the 
case,  and  to  what  extent  the  defendant  was  liable.  Then 
his  right  to  poundage  is  to  be  measured  by  his  liability. 
The  Court,  however,  will  take  time  to  consider. 


Parke,  R — I  have  some  difficulty  in  saying  that  in  an 
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action  for  an  eacape,  the  plaintiff  is  not  entitled  to  recover 
the  whole  amount  of  the  judgment  No  doubt  the  Court 
would  exercise  an  equitable  jurisdiction  over  the  matter, 
and  the  sheriff  might  shew  that  part  of  the  debt  had  been 
paid,  but  that  is  entirely  a  collateral  proceeding. 


Cur.  adv.  vuU. 


Loid  Abingeb,  C.  B. — We  have  considered  this  case, 
and  are  of  opinion  that  the  sheriff  is  not  entitled  to  the 
poundage  on  the  sum  originally  indorsed  upon  the  ca.  sa.  It 
appears,  that  the  indorsement  on  the  writ  was,  by  mistake, 
of  a  greater  sum  than  the  amount  really  due ;  and  the 
plaintiffs  claim  poundage  in  respect  of  the  sum  so  indorsed. 
Now,  by  the  statute,  3  Greo.  1,  c.  15,  s.  17,  it  is  enacted, 
'^  that  poundage  shall,  in  no  case,  be  demanded  or  taken 
upon  executing  of  any  writ  of  ca{nas  ad  satisfaciendum,  or 
upon  charging  any  person  in  execution,  by  virtue  of  such 
writ,  for  any  greater  sum  than  the  real  debt  bona  fide  due 
and  claimed  by  the  plaintiff  amounteth  unto,  which  sum  the 
plaintiff  thall  be,  and  is  hereby  obliged  to  mark  and  specify 
on  the  back  of  such  writ  before  the  same  be  delivered  to 
the  sheriff  to  be  executed."  The  claim  of  the  sheriff  for 
poundage  is  plainly  limited  to  an  amount  calculated  with 
reference  to  the  sum  really  due,  and  although  the  amount 
actually  indorsed,  may,  prima  facie,  be  the  basis  of  that 
calculation,  yet  if  an  indorsement  be  made  by  mistake,  and 
that  mistake  be  corrected,  the  sherifTs  claim  must  be  re- 
gulated accordingly. 

Judgment  for  Defendant 
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Sneezum  t;.  Marshall. 

J.  HIS  was  an  action  for  not  making  out  a  good  title,  under  An  agroement 
an  agreement  for  the  sale  of  a  public  house.     On  the  trial  «  pablic  home, 
before  Lord  Jbingers  C.  B.,  it  appeared,  that  the  premises  2^J\^;|?* 
were  part  of  considerable  property,  held  under  one  lease,  J®^  to  the  co- 
granted  by  the  late  Lord  Somers,  and  that  the  property  so  forth  *•  in  « 
leased  had  been  subdivided  and  underlet     The  covenants  dellTered  this 
in  the  original  lease  extended  over  all  the  property,  and  ^^'**   "^f 
the  oriinnal  lease  contained  a  proviso  for  re-entry  upon  tefr  contained 

♦  ^  ^  ^       r         less  than  1080 

breach  of  any  of  the  covenanta     The  under-leases  were  words :  Held, 

subject  to  the  covenants  and  provisoes  contained  in  the  nants  referred 

original  lease.     The  agreement  on  which  the  action  was  ^'^"^"^^^ 

brought,  was  stamped  with  a  IL  stamp,  and  stated,  that  the  account,  in 

!•  1  i»i»j/%<»       calculating  the 

sale  was  subject  to  the  covenants  set  forth  ^*  m  a  draft  of  a  amount  of 
lease  delivered  this  day."    If  the  words  of  the  covenant  so  J^'^^^Sere- 
referred  to,  were  not  to  be  reckoned  in  calculating  the  *ore» » ^^ 

,  stamp  was 

amount  of  stamp  duty,  the  1/.  stamp  would  be  suflScient,  sufficient 
bat  if  otherwise  a  higher  stamp  would  be  requisite,  as  the 
agreement  and  covenant  together  exceeded  1080  words. 
It  was  objected,  on  the  part  of  the  defendant,  that  the 
covenants  referred  to,  must  be  considered  as  embodied  in 
the  agreement,  and  that,  therefore,  the  stamp  was  insuf- 
ficient The  Lord  Chief  Baron  allowed  the  agreement  to 
be  given  in  evidence,  and  a  verdict  was  found  for  the  plain- 
tiff, with  liberty  to  move  to  enter  a  nonsuit 

Kelly  now  moved  accordingly.  The  agreement  ought 
not  to  have  been  admitted  in  evidence,  as  the  stamp  was 
insu£Bcient  [Parkey  B. — By  the  stamp  act,  55  Geo.  3,  c. 
184,  Schedule,  Part  1,  "  Agreements,"  the  matter  of  which  is 
of  the  value  of  20/.,  arc  subject  to  sl  I L  stamp  duty,  that  is, 
in  the  language  of  the  schedule,  "  where  the  same  shall  not 
contain  more  than  1080  words,  being  the  amount  of  fifteen 
common  law  folios  or  sheets  of  seventy-two  words."     In 
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1841.        computing  the  number  of  words,  the   words  of  "every 
^^IJ^J^^^     schedule,  receipt,  or  other  matter  put  or  indorsed  thereon, 

,,    «•  or  annexed  thereto,**  are  to  be  counted.     In  Attwood  v. 

Marshall. 

Small  (a),  an  agreement,  which  provided  that  the  pro- 
visions of  another  agreement  should  extend  to  it,  as  if  the 
same  were  repeated  therein,  was  held  to  be  sufficiently 
stamped  with  a  IL  stamp,  the  instrument  itself  containing  less 
than  1080  words,  though  if  the  provisions  referred  to,  were 
to  be  counted,  the  words  would  have  exceeded  that  number.] 
The  covenants  in  the  draft  lease  referred  to  in  this  agree- 
ment, are  certainly  not  a  "schedule,  receipt,  or  other  matter 
put,  or  indorsed  thereon,  or  annexed  thereto,"  but  it  is 
submitted  that  they  are  part  and  parcel  of  the  agreement 
itself  and  if  so,  they  are  to  be  included  in  reckoning  the 
number  of  words.  Otherwise,  it  would  be  easy  for  parties 
to  evade  the  Stamp  Act,  one  person  might  agree  to  take 
a  house  from  another,  upon  terms,  contained  in  a  paper, 
delivered  to  a  third  par^.  If  the  paper  is  not  to  be  taken 
into  consideration,  with  reference  to  the  Stamp  Act,  then 
though  the  real  agreement  contains  more  than  1080  words, 
a  stamp  as  upon  an  agreement  of  a  less  number  of  words 
will  suffice.  In  Attwood  v.  Smally  the  judgment  of  Lord 
Tenterden  is  founded  upon  the  circumstance  that  the  words 
referred  to,  were  not  in  the  instrument  in  question,  nor  in 
any  schedule,  receipt,  or  other  matter  put  or  indorsed 
thereon,  or  annexed  thereto.  But  that  circumstance,  it  is 
submitted,  is  not  sufficient  to  exclude  the  operation  of  the 
act,  if  the  words  referred  are,  in  effect,  part  of  the  agree- 
ment [Lord  Abtngeft  C.  B. — The  word  "  agreement"  in 
the  schedule  to  the  act,  appears  to  me  to  be  synonymous 
witli  "  instrument"]  If  so,  an  agreement  may  be  written 
on  one  sheet  of  paper,  and  refer  to  another  sheet  for  the 
majority  of  the  stipulations,  then  a  stamp  of  the  smaller 
amount  will  suffice.     The  application  of  the  duty  cannot, 

(a)  7  B.  &  C.  390 ;  1  Man.  &  Ry.  246. 
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in  reason,  be  made  to  depend  upon  the  fact  of  there  being  a        1841. 
continuous  writing,  nor  be  prevented  by  the  use  of  several      Skiszuic 
sheets  referring  to  one  another.  Mab8hall. 

Lord  Abinger,  C.  B. — I  still  entertain  the  opinion  which 
I  expressed  at  the  trial,  viz.  that  the  act  applies  only  to 
instruments  executed  by  the  parties,  and  to  schedules  and 
receipts,  or  other  matters  indorsed  thereon,  or  annexed 
thereto ;  consequendy,  in  this  case,  the  covenants  of  the 
lease  referred  to,  cannot  be  taken  into  account,  in  computing 
the  words  of  the  agreement  According  to  Mr.  KeUy^t 
aigument,  it  would  follow  that  if  an  agreement  referred  to 
any  number  of  deeds,  an  increase  of  stamp  would  be  re- 
quisite, because  the  agreement  could  not  be  fully  understood, 
without  looking  at  the  deeds.  We  are  asked  to  stretch 
the  stamp  act  to  an  extent  which  no  principle  of  construction 
warrants  us  in  doing. 

Parre,  B. — The  act  must  be  construed  strictly,  and  it 
appears  to  me,  that  no  increase  of  stamp  was  necessary. 
The  case  resembles  Attwood  v.  SmaU.  The  ground  of  Lord 
TenterderCs  judgment,  in  that  case  was,  that  *^  the  words  of 
the  clause  of  reference  were  not  in  the  instrument,  nor  in 
any  schedule,  receipt,  or  other  matter,  put  or  indorsed 
thereon,  or  annexed  thereto."  Applying  that  principle  to 
the  present  state  of  facts,  it  is  clear,  that  the  stamp  was 
sufficient,  and  the  agreement  properly  received  in  evidence. 

GuRNEY,  B. — The  words  of  the  Stamp  Act,  imposing 
the  duty,  are  confined  to  specified  classes  of  cases,  and  this 
case,  in  my  opinion,  is  not  within  them. 

RoLFE,  B.,  concurred. 

Rule  refiised. 
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1841. 

Wheeler  v.  Senior. 

A  count  in  at-  ASSUMPSIT.  The  first  count  was  on  a  bill  of  exchange, 
tha^eplamtiff  bearing  date  the  15th  of  Februaiy,  A.  D.  1840,  drawn  by 
cf!nchjiiiff«,  ^®  plaintiflF  upon^  and  accepted  by  the  defendant,  for  the 
w^^the  de-  payment  of  728t  6*.,  three  months  after  date.  The  second 
oepted,  and  comit  Stated,  that  the  plamtiff  made  his  last  mentioned  bill 
bUlbecamedoe,  of  exchange,  and  the  defendant  accepted  the  same  in  manner 

hadpii^^dwith  ^^'^  ^^"^  ®®  ^^  ^^  ^^  count  alleged,  and  thereupon,  after- 
the  ponenion  wards,  and  just  before  the  same  bill  of  exchamre  became 
thereupon,  in  due  and  payable,  he,  the  said  plaintiff,  had  parted  with 
tibuthe pla^  ^^  possession  of  the  same  to  certain  persons  carrying  on 
tiff  would  again  ^^  j-j^jje  ^f  bankers,  and  the  same  would  have  been  pre- 

procure  poi-  '^ 

aesnonofthe  sented  to  the  defendant  for  payment  on  the  day  the  same 
▼ent  the  same  became  due  and  payable  by  the  said  persons,  of  all  which 
aS^d^mwI  pre™ises  the  defendant  then  had  notice.  And  thereupon,  it 
ment,  the  de-     was  then  agreed  by  and  between  the  plaintiff  and  the  de- 

ilnidant  would 

remit  the  plain-  fendant,  that  in  consideration  that  the  plaintiff  would,  at 
(7281  6*.)  on  ^®  request  of  the  defendant,  again  procure  the  possession 
a  certain  dajr :    q(  ^^^  g^Jd  bill  of  cxchanire,  and  prevent  the  same  from 

aterment  of  ^  o  »  r 

performance  by  being  presented  for  payment  to  the  defendant  on  the  day 

breach  by  de-  it  became   due,  and   hold   and  keep  the  same,   and  give 

*^letasto  ^"^®  ^^^  payment  to   the  defendant  of  the  same   for  a 

^J- ^2*'  PJ?"  lo'^g  space   of  time,   to   wit,  until   the  Wednesday   then 

sum  of  money  next  following,  to  wit,  &c.,  he,  the  defendant,  then  pro- 

tioned,  thatde-  niised  the  plaintiff  that  he,  the  defendant,  would  remit  the 

JtoSr?W/*°  amount  thereof,  that  is  to  say,  the  said  sum  of  72SL  6s.  on 

m  satisfaction  the  Wednesday  then  next,  that  is  to  say,  the  Wednesday 

of  the  sum  of 

609/.  io«.  par-  aforesaid.  And  the  plaintiff  saith,  that  he,  confiding  in  the 
monies*™^  ^^  promise  and  agreement,  did  use  his  exertions  and  en- 
cMed  m  a  bill,    deavours,  and  did  airain  procure  the  possession  of  the  said 

of  exchange,  \  . 

dated,  &c.,  last  mentioned  bill  of  exchange,  and  prevent  the  same  firom 
same  identical    being  presented  for  payment  to  the  defendant  on  the  day 

bill  declared 
on. 

Replication,  denying  that  the  bill  mentioned  in  the  plea,  is  the  same  identical  bill,  concluding 
to  the  country  :  Heldy  that  the  replication  was  bad  on  special  demurrer. 

S^mbU,  that  the  plea  was  also  bad  for  not  alleging  the  money  to  have  been  paid,  in  satis- 
faction of  damages. 


9. 

Sbnunl 
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it  became  due,  and  held  and  kept  the  same,  and  gave  time  1841. 
of  payment  to  the  defendant  of  the  same  for  the  said  long  wbmelie 
space  of  time,  to  wit,  until  the  said  Wednesday  following, 
that  is  to  say,  the  Wednesday  aforesaid,  and  has  kept  and 
held  the  same  thence  hitherto.  Yet,  the  defendant  not  re- 
garding his  said  promise,  did  not  nor  would  remit  to  the 
plaintiff  the  amount  of  the  said  bill  of  exchange  on  the  said 
Wednesday  then  next,  that  is  to  say,  the  Wednesday  afore- 
said, or  any  part  thereof,  but  wholly  neglected  and  refused 
so  to  do,  nor  did  he,  nor  would  he  pay  or  satbfy,  or  cause 
to  be  paid  or  satisfied,  to  the  said  plaintiff,  or  any  other  per- 
son, on  the  said  Wednesday,  or  at  any  other  time,  the  said 
amount,  except  as  to  a  small  sum,  to  wit,  the  sum  of  1 ISL 1 6i., 
part  thereof,  but  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse  so  to  do,  and  the  sidd  sum, 
except  as  aforesaid,  still  remains  wholly  due  and  unpaid  to 
the  plaintiff.  The  defendant  pleaded  to  the  second  (a) 
count  so  far  as  relates  to  the  sum  of  6092^  10^.,  parcel  of  the 
said  sum  of  money  therein  mentioned,  that  afler  the  ac- 
cepting of  the  said  bill  of  exchange  in  that  count  mentioned, 
and  before  the  commencement  of  this  suit,  the  defendant 
paid  to  the  plaintiff  a  large  sum  of  money,  to  wit,  the  sum 
of  700L  in  full  satisfaction  and  dischai^ge  (amongst  other 
things)  of  the  sum  of  609/L  10«.,  parcel  of  certain  monies 
mentioned  and  specified  in  a  certain  bill  of  exchange, 
bearing  date,  the  15  th  day  of  February,  A.  D.  1840,  and 
then,  to  wit,  on,  &c  last  aforesaid,  drawn  by  the  plaintiff 
upon,  and  accepted  by  the  defendant.  And  that  the  plaintiff 
then  accepted  and  received  the  said  payment  in  such  full 
sads&ction  and  discharge  as  aforesaid.  And  the  defendant, 
in  fact,  saith  that  the  said  bill  of  exchange  in  the  said  se- 
cond count  mentioned,  was  and  is  the  same  identical  bill  of 
exchange  as  the  bill  of  exchange  hereinbefore  mentioned, 
in  respect  whereof  the  said  payment  was  so  made  as  aforesaid, 
and  not  any  other  or  different     Verification. 

(a)  There  was  a  similar  plea,  replication,  and  demurrer  to  the  first 
count 


272 


CASES   ON    POINTS  OF   PRACTICE,    EXCU. 

Replication,  that  the  said  bill  of  exchange  in  the  said 
second  count  mentioned,  was  not,  nor  is,  the  same  identical 
bill  of  exchange  in  the  said  plea  mentioned,  and  in  respect 
whereof  the  said  payment  was  so  made  as  in  that  plea  men- 
tioned, in  manner  and  form  as  in  the  said  plea  is  alleged. 
And  this  the  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  said 
replication  does  not  state  how  or  in  what  manner  the  said 
bill  of  exchange  in  the  said  second  count  mentioned,  is  a  dif- 
ferent bill  of  exchange  from  that  mentioned  in  the  said 
second  plea  of  the  defendant,  and  for  that,  the  said  replica- 
tion admits  the  existence  of  the  bill  of  exchange  in  the 
said  second  plea  mentioned,  bearing  date  the  same  day 
and  year  as  the  day  and  year  on  which  the  sidd  bill  of  ex- 
change, in  the  said  second  count  mentioned,  is  therein  al- 
lied to  have  been  made,  and  also  admits  that  the  payment 
mentioned  in  the  said  second  plea,  was  made  by  the  de- 
fendant in  the  manner  therein  alleged,  and  yet  the  plaintiff 
in  his  replication  doth  not  distinctly  shew  any  other  bill 
than  that  in  the  second  plea  mentioned,  as  the  bill  men- 
tioned and  declared  on  in  the  said  second  count ;  and  for 
that,  the  plaintiff  ought  to  have  shewn  and  stated  in  his 
replication  how  and  in  what  manner  the  bill  mentioned  in 
the  said  second  count  differs  from  the  bill  of  exchange 
mentioned  in  the  said  second  plea,  that  it  might  appear 
upon  the  pleadings,  that  the  bill  in  the  said  second  count, 
is,  in  fact,  a  different  bill  from  that  mentioned  in  the  said 
second  plea.  And  also,  for  that  the  said  replication  does 
not,  as  it  ought  to  do,  conclude  with  a  verification,  but 
tenders  an  issue  to  the  country,  and  thereby  precludes  and 
shuts  out  the  defendant  from  making  any  answer  to  the 
bill  of  exchange  in  the  said  second  count  mentioned ;  and 
for  that,  inasmuch  as  it  appears  from  the  pleadings,  that 
there  were  two  bills  of  exchange  bearing  date  the  same  day 
and  year,  whereby  the  defendant  supposed  that  the  said 
bill  of  exchange  in  the   said  second  count,  was  the  bill 
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upon   which    the  said   payment    mentioned   in    the' said        1841. 
second  plea,  was  so  made  as  therein  mentioned,  the  plain-      wheiuoi 
tiff  ought,  by  the  rules  of  pleading,  to  have  new  assigned,  ^* 

and  shewn  distinctly  what  was  the  bill  of  exchange,  in 
respect  whereof  such  payment  was  so  made,  and  how  and 
in  what  respect  the  said  bill  in  the  said  second  count  differs 
therefrom,  by  which  means  the  defendant  would  have  had 
the  opportunity  of  pleading  to  the  said  last  mentioned  bill, 
from  which  he  is  wholly  precluded  by  the  form  of  the  said 
replication,  and  for  that,  the  said  traverse  attempts,  by  in- 
ference only,  to  shew  that  the  said  bill  of  exchange  in  the 
said  second  count,  is  another  and  different  bill  from  the  one 
mentioned  in  the  second  plea,  but  does  not  state  affirma- 
tively and  expressly  that  it  was  another  and  different  bill, 
and  for  that,  the  said  replication  is  otherwise  insufficient. 

Cromptony  in  support  of  the  demurrer.  The  replication 
is  bad  in  form ;  it  admits  the  payment  of  a  bill  in  all  re- 
spects resembling  the  one  mentioned  in  the  second  count, 
and  then  concludes  with  a  traverse  of  the  quae  est  cadem. 
If  the  plaintiff  meant  to  contend  that  the  payment  was 
made  in  respect  of  another  and  a  different  bill,  he  should 
have  new  assigned.  Upon  a  plea  of  payment  to  the  in- 
debitatus counts,  there  is  no  occasion  to  new  assign ;  because, 
if  the  sum  alleged  to  have  been  paid  in  satisfaction  of  the 
plaintiff's  demand,  was  not,  in  fact,  received  in  satisfaction 
of  that  precise  demand,  the  plea  altogether  iails,  James  v. 
Lingham(a),  Freeman  v.  Crafts  (b).  But  where  the  pay- 
ment is  alleged  to  have  been  made  in  respect  of  a  particular 
bill,  which  is  specified,  the  case  resembles  that  of  a  declara- 
tion for  an  assault,  and  a  plea  of  son  assault  demesne,  where, 
if  the  plaintiff  relies  upon  another  assault,  he  must  new 
assign.  There  is  no  instance  of  a  traverse  of  the  quae  est 
eadem,  and  by  that  form  of  pleading  the  plaintiff  precludes 
the  defendant  from  making  any  answer  to  the  other  -bilL 

(a)  5  Bing.  N.  C.  653 ;  7  Scott,  (fi)  4  M.  &  W.  4  ;  ante,  vol.  6, 

603.  p.  698, 

VOL.  IX.  T  D.   P.   C. 
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1841.  Suppose  the  case  of  two  bills  of  the  same  date  and  amount, 
^^^J"*  and  in  other  respects  precisely  similar,  and  that  the  plain- 
ts, tiff  declared  on  one.  and  the  defendant,  having  paid  one, 
pleaded  that  payment ;  upon  those  pleadings,  the  plaintiff 
could  not  say  that  he  intended  to  rely  upon  the  other  bill ; 
but  he  should  have  new  assigned,  in  order  to  afford  the 
defendant  an  opportuni^  of  answering  his  claim  as  to  such 
bill  Heydon  v.  Thompton  (a),  is  precisely  in  point  Then 
it  is  objected  that  the  plea  is  bad,  because  it  does  not  allege 
the  money  to  have  been  paid  in  satis&ction  and  discharge 
of  the  damages  as  well  as  of  the  money  mentioned  in  the 
bill  But  it  is  submitted  that  the  plea  is,  at  all  events,  an 
answer  pro  tanto,  and  if  there  is  any  part  of  the  declaration 
left  unanswered  by  the  other  pleas,  the  plaintiff  may  sign 
judgment  for  so  much. 

Whitehurstf  contra.  The  plea  does  not  allege  that  the 
payment  was  made  in  satisfaction  of  the  money  mentioned 
in  the  bill  declared  on,  but  that  the  defendant  paid  certain 
monies  mentioned  in  a  particular  bill,  of  the  same  date,  and 
which  is  averred  to  be  the  same  bill.  The  plaintiff  has  a 
right  to  traverse  the  fact  of  the  bill  being  the  same,  for 
without  that  averment  the  plea  would  afford  no  answer.  K 
the  defendant  had  alleged  that  the  money  was  paid  in  sa- 
tisfiiction  of  the  money  mentioned  in  the  bill,  the  plaintiff 
might  have  taken  issue  on  that  allegation,  but  by  this  form 
of  pleading  the  quae  est  eadem  is  rendered  material.  [Al- 
derson,  B. — If  a  declaration  for  an  assault  is  so  general,  that 
the  plea  of  justification  will  apply  to  an  assault  committed, 
either  on  one  day  or  another,  the  plaintiff  is  driven  to  a 
new  assignment.  So,  if  there  be  two  bills,  which  exactly 
correspond  in  every  particular,  and  the  defendant  pleads,  to 
one,  payment,  the  plaintiff  should  shew,  by  a  new  assign- 
ment, that  he  declares  on  the  other ;  it  is  only  where  the 
declaration  is  of  such  a  nature,  that  the  defendant  must  fail, 

(a)  I  Ad.  &  El.  210;  3  Nev.  &  Man.  319. 
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unless  he  proves  his  plea  that  the  plaintiff  need  new  assign.]        1841. 
A  new  assignment  would  cast  upon  the  plaintiff  the  burden      yf^^^ 
of  proving  that  there  were  two  bills  similar  in  every  respect,  •• 

ffatt  V.  Middletan  (a).  At  all  events  the  plea  is  bad ;  by 
the  terms  of  the  contract,  the  money  is  to  be  paid  on  a 
certain  day,  but  the  plea  does  not  allege  that  the  money 
was  paid  on  that  day,  nor  does  it  afford  any  answer  to  the 
damages.  [Parker  6. — In  the  case  of  judgment  by  defitult, 
the  plaintiff  would  recover  something  more  than  the  amount 
of  the  bill,  and  there  appears  to  be  no  answer  to  that  The 
question  is,  what  is  the  meaning  of  the  preamble  of  the 
plea  ?  If  it  means  that  the  sum  mentioned  in  the  plea  is 
parcel  of  the  damages,  it  is  good ;  but  if  it  applies  to  parcel 
of  the  money  mentioned  in  the  bill,  the  plea  is  not  good, 
because  it  does  not  shew  a  payment  on  the  day  the  bill 
became  due,  and  was  no  answer  to  the  interest]  The 
correct  mode  of  pleading  would  have  been,  ^^as  to  the 
breach  of  the  said  promise,  so  far  as  relates  to  the  sum  of 
£■  ,  parcel,  &c."  Perry  v.  Odingtell(b)y  is  an  authority 
to  shew  that  payment,  after  a  note  is  due,  cannot  be  pleaded 
in  satisfaction.  Upon  the  non-performance  of  the  contract, 
a  damage  accrues  to  the  plaintiff,  and  the  plea  ought  to 
allege  a  payment  in  discharge,  not  only  of  the  promises  and 
undertakings,  but  also  of  all  costs  and  damages  in  reqpect 
of  the  breach  thereof,  Francis  v.  CryweU{c). 

Cromptotiy  in  reply,  referred  to  Corbett  v.  Swinburne  (d), 
in  which  it  was  held,  that  a  plea  of  payment  in  satisfaction 
of  the  defendant's  promise  and  damages,  without  mentioning 
costs,  was  good  after  verdict,  and  contended,  that  the  ob- 
jection to  the  plea  could  not  be  ndsed  on  general  demurrer. 

Cur.  adv,  vulL 
On  a  subsequent  day. 
Lord  Abinoer,  C.  6.,  after  stating  the  pleadings,  said, 

(a)  4  Ad.  &  El.  107 ;  5  Ncv.  &  Man.  410.         (c)  5  B.  &  Aid.  886. 
(6)  4  Mod.  250.  (rf)  3  Ncv.  &  P.  651. 

T  2 
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1841. 


Wheeler 
Sbnioe. 


There  was  a  demurrer,  on  the  ground,  that  if  the  plaintiff 
meant  to  set  up  another  bill,  he  should  have  given  the  de- 
fendant an  opportunity  of  answering  that  claim,  by  making 
a  new  assignment  We  entertained  some  doubt  on  the 
point,  and  I  should  be  better  satisfied  if  the  decisions  au- 
thorised us  to  say  that  the  replication  is  good ;  but  we  think 
the  case  is  governed  by  the  authority  of  Hay  den  v.  Thomp^ 
son.  The  plaintiff  may  have  liberty  to  amend  his  replica- 
tion, and,  if  he  thinks  fit,  he  may  demur  to  the  plea. 


Judgment  for  Defendant,  with  liberty  for 
Plaintiff  to  amend  accordingly. 


The  Attorney 
generil  has  a 
right  of  audi- 
ence, before 
the  Tubman 
and  Postman, 
when  moTin|^ 
on  business  m 
which  the 
Crown  is  in- 
terested. 


Recona  V.  Bishop  of  Exeteb. 

On  the  Court  going  through  the  bar,  the  Lord  Chief 
Baron  called  on  the  Tubman,  {Tyrtvhitti)  to  move,  where- 
upon 

ITie  Attorney  General  rose,  and  stated,  that  he  was  de- 
sirous of  moving  in  the  case  of  The  Queen  v.  The  Bishop 
of  Exeter,  on  a  question  relating  to  legacy  duty;  he  claimed 
for  the  law  officers  of  the  Crown,  a  general  right  of  pre- 
audience in  all  matters  in  which  the  sovereign  was  in- 
terested. 


The  Postman  {Whately,)  and  Tubman,  severally  pro- 
tested against  any  claim  of  pre-audience,  as  against  them. 

Per  Curiam. — In  all  matters  relating  to  the  business  of 
the  Queen,  the  Attorney  General  has  a  right  to  be  first 
heard. 
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SCHSLLiBTER  V.  CoHEN. 

JLN  this  case,  the  defendant  had  been  arrested  by  virtue  of  An  tffidaTit  to 
a  writ  of  capias  issued  in  pursuance  of  an  order  made  by  under  tlieT& 
Rolfe,  B.,  under  the  1  &  2  Vict  c.  110,  s.  3.     The  order  ^"^^J^' 
had  been  made  upon  an  affidavit,  which  had  been  sworn  *****^ "?,  *^* . 

^  ^  cauM,  if  made 

before  any  writ  of  summons  was  sued  out,  and  which  was  before  the  writ 

,  of  somnioDS  is 

not  entitled  in  the  cause.  raed  out. 

Ogle  moved  to  rescind  the  order  for  the  capias,  and  con- 
tended, that  as  the  second  section  of  the  1  &  2  Vict  c  110, 
required  the  action  to  be  commenced  by  writ  of  summons, 
the  affidavit  should  have  been  entitled  in  the  cause. 

Lord  Abinoer,  C.  B. — Some  doubt  has  existed  upon 
this  point,  but,  upon  consideration,  the  judges  have  come 
to  a  resulution,  that  where  no  writ  of  summons  has  been 
sued  out,  the  affidavit  need  not  be  entitled  in  the  cause. 
We  think  that  the  word  "  plaintiff,"  in  the  1  &  2  Vict 
c.  110,  must  be  construed  in  the  same  sense  as  that  word 
in  the  statute  for  preventing  frivolous  arrests,  and  must  be 
taken  to  mean  the  party  who  makes  the  affidavit  to  hold  to 
bail,  with  the  intention  of  becoming  plaintiff. 

Parke,  B. — I  have  constantly  made  orders  of  this  de- 
scription, in  cases  where  the  affidavit  has  not  been  entitled 
in  the  cause,  and  I  have  done  so  upon  this  principle,  that 
where  no  writ  of  summons  has  been  sued  out,  it  is  not  ne- 
cessary to  entitle  the  affidavit  If,  indeed,  a  writ  of  sum- 
mons had  issued  before  the  affidavit  was  made,  the  case 
would  be  different,  for  then  there  would  be  a  cause  in 
Court.  We  have  already  held  that  it  is  not  necessary  that 
the  writ  of  summons  should  be  served  before  the  capias  is 
applied  for  (o).     If  a  contrary  practice  was  established,  it 

(o)  Brooke  v.  Snell,  Ante,  vol.  8,  p.  360. 
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Cohen. 


would  be  productive  of  great  inconvenience,  since  a  plain- 
tiff residing  in  the  country,  would  be  obliged  to  ascertain 
from  his  agent  in  London,  whether  a  writ  of  summons  had 
issued  before  he  could  take  any  step  to  have  the  defendant 
arrested. 

llulc  refused* 


In  an  action 
by  indorsee 
against  ac- 
ceptor of  a  bill 
of  czchanffe,  a 
pica  that  Vie 
drawer  had 
been  twice  a 
bankrupt,  and 
that  his  estate 
had  not  pro- 
duced ]5«.  in 
the  pound, 
under  the 
second  fiat,  is 
an  issuable 
plea. 


Mackay  t?.  Wood. 

.Assumpsit  by  indorsee  against  acceptor  of  a  bill  of 
exchange.  The  defendant,  who  was  under  terms  of  pleading 
issuably,  proposed  to  plead,  (in  addition  to  a  denial  of  the 
acceptance  and  indorsement),  that  before  the  making  of  the 
bill  in  question,  the  drawer  had  been  twice  a  bankrupt,  and 
that  his  estate  had  not  produced  I5s.  in  the  pound  under 
the  second  fiat,  by  reason  whereof  the  property  in  the  bill 
vested  in  his  assignees  (a>  Gumey,  B.,  at  Chambers,  had 
refused  to  allow  this  latter  plea,  on  the  ground  that  it  was 
not  an  issuable  plea,  whereupon 

BuH  had  obtained  a  rule  nisi,  citing  Elston  v.  Bradr 
dick  {by 


Crompton  shewed  cause.  This  is  not  a  plea  which  goes 
to  the  merits.  The  defendant,  who  is  under  terms  to  plead 
issuably,  cannot  plead  that  the  plaintiff  has  been  discharged 
under  the  Insolvent  Debtors'  Act,  and  that  the  cause  of 
action  has  passed  to  his  assignees,  Wettenhally.  Graham{c). 
The  present  defence  is,  in  substance,  the  same.  Besides, 
the  plea  is  frivolous,  for,  the  acceptor  of  a  bill  cannot  set  up 
as  against  indorsee  for  value,  facts  which  tend  to  shew  that 
the  drawer  had  no  authority  to  indorse  the  bill,  Drayton  v. 
Dale{d). 


(a;  See  6  Geo.  4,  c.  16,  s.  127. 

(6)  2  C.  &  M.  435. 

(c)  Ante,   vol.   6,    p.    746  ;    6 


Scott,  603. 

((/)  2  B.  &  C.  293 ;    3  1).  &  R. 
534. 


Wood. 
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£uUy  in  support  of  the  rule,  referred  to  fVilUsY.  AUen{<i)        1841. 
in  which  it  was  held,  that  the  bankruptcy  of  a  sole  plaintiff,       BIackay 
after  cause  of  action  accrued,  and  before  the  commencement 
of  the  suit,  is  an  issuable  plea. 

Parke,  B. — ^The  only  question  which  we  are  called  upon  to 
decide,  is,  whether  or  no  this  is  an  issuable  plea  ?  If,  indeed, 
it  yrBs  clear  that  the  plea  would  be  bad  on  demurrer,  I 
agree  that  it  could  not  be  considered  as  an  issuable  plea ; 
but  that  is  a  point  of  some  nicety,  and  I  am,  at  present, 
inclined  to  think  the  plea  good.  By  the  act  of  acceptance, 
the  acceptor  creates  a  species  of  property,  which  is,  prima 
fiu^ie,  in  the  drawer,  but  circumstances  may  exist,  by  reason 
of  which  the  property  is  transferred  to  another  person,  as 
in  the  present  case,  to  the  assignees.  Ritchen  v.  Barisch{b) 
shews  that  such  a  case  may  exist 

Alderson,  B. — Surely  it  is  an  issuable  plea  to  say  that 
the  plaintiff  has  no  right  to  bring  his  action  at  alL  In 
Humphreys  v.  The  Earl  of  Waldegrave  (c),  the  term  "  is- 
suable plea**  was  defined  to  mean  a  plea  tendering  some 
matter  upon  which,  if  issue  be  taken,  the  case  would  be 
decided  upon  the  merits. 

Rule  absolute. 

(a)  7  Scott,  475.  (c)  Ante,  vol.  8,  p.  760. 

{b)  7  East,  53. 


Greenway  v.  Titchmarsh. 

Assumpsit  for  breach  of  warranty  of  a  horse.     Pleas :   In  an  action 
first,  non  assumpsit;  secondly,  a  denial  of  the  purchase  of  of  warranty  of 
the  horse.     The  venue  was  originally  laid  in  Middlesex,  L«?J?*Li^' 

o         •/  '   venue  was 

changed  bv  the 
defendant,  and  brought  back  into  Middlesex,  upon  the  usual  terms  of  giving  material  evidence 
in  that  county. 

Held,  that  evidence  of  payment  for  the  keep  of  the  horse  in  that  county,  satisfied  the  under* 
taking. 
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1 841 .       and  after  being  changed  by  the  defendant,  had  been  brought 
^    '^      '     back  into  Middlesex,  on  the  usual  terms,  of  giving  material 
V*  evidence  of  some  matter  in  issue  arising  in  that  county. 

At  the  trial,  before  Lord  Abinger^  C.  B.,  it  appeared,  that 
on  the  14th  of  February,  1840,  one  Grout,  the  plaintiff's 
agent,  bought  the  horse  in  question  of  the  defendant,  at 
Biggleswade  fair,  in  Bedfordshire,  with  a  warranty  of  sound- 
ness ;  and  that  on  the  4th  of  March  following,  at  Koyston, 
in  Hertfordshire,  he  told  the  defendant  that  the  horse  was 
unsound.  On  the  5th  of  March,  the  plaintiff's  attorney 
wrote  in  Middlesex,  and  posted  in  London,  a  letter,  ad- 
dressed to  the  defendant,  in  which,  afler  stating  the  horse 
to  be  unsound,  and  demanding  back  the  price  of  it,  he  gave 
notice  that  unless  the  amoimt  was  paid,  and  the  horse 
taken  away  by  a  certain  day,  it  would  be  sold,  and  pro- 
ceedings commenced  for  the  difference.  The  horse  re- 
mained for  some  days  on  the  premises  of  Grout,  and  was 
provided  by  him  with  food  and  stabling,  the  charges  for 
which  were  paid  by  the  plaintiff  in  Middlesex.  It  was 
contended,  for  the  defendant,  that  the  plaintiff  ought  to  be 
nonsuited,  on  the  ground  of  his  noncompliance  with  the 
undertaking  to  give  material  evidence  on  the  trial  of  some 
matter  arising  in  the  county  of  Middlesex.  A  verdict  was 
foimd  for  the  plaintiff,  with  Uberty  for  the  defendant  to 
move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Erie  and  Miller  shewed  cause.  The  letter  of  the  plain- 
tiff's attorney,  written  in  Middlesex,  and  the  payment  in 
Middlesex  of  the  chains  of  keeping  the  horse,  were  material 
evidence  of  matters  in  issue  arising  in  that  county,  for  they 
affected  the  amount  of  the  damages  sought  to  be  recovered. 
In  Collins  v.  Jenkins  (a),  a  letter  written  by  the  plaintiff's 
attorney  in  Middlesex,  apprising  the  defendant  of  the  breach 
of  the  warranty,  and  that  the  horse  was  standing  at  livery 

(a)  4  Hing.  N.  C.  225;  5  Scott,  589. 
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at  defendant's  expense,  coupled  with  an  admission  in 
Middlesex,  by  the  defendant's  agent,  of  the  receipt  of  that 
letter,  was  held  sufficient  compliance  with  an  undertakinir   _      v- 

TirCHMAASB 

to  give  material  evidence  in  that  county.  Id  Curtis  v. 
Drinkwater  (a),  which  was  an  action  against  the  defendant 
for  negligent  driving,  whereby  the  coach  was  overturned, 
and  the  plaintiff's  leg  broken,  in  Oxfordshire,  from  which 
county,  after  expense  had  been  incurred,  she  was  removed 
into  Worcestershire,  where  further  medical  expense  was 
incurred ;  it  was  held,  that  proof  of  the  inconvenience  and 
expense  incurred  in  Worcestershire,  was  material  evidence 
of  a  matter  in  issue  arising  there,  within  the  meaning  of 
the  plaintiff's  undertaking  to  change  the  venue.  In  Linley 
V.  Bates  (6),  two  letters,  whicb  were  held  to  be  material 
evidence  in  Middlesex,  were  written  in  that  county,  and 
despatched  from  the  attorney's  office. 

Kelly  and  Byles,  contra.  The  evidence  given  by  the 
plaintiff  related  merely  to  the  damages,  and  was  not  material 
evidence  of  some  matter  in  issue  in  Middlesex,  within  the 
meaning  of  the  plaintiff's  undertaking.  The  case  of  Curtis 
V.  Drinkwater  is  distinguishable,  because  there,  the  injury 
to  the  wife  affected,  not  merely  the  damages,  but  formed 
part  of  the  cause  of  action.  The  letter  of  the  5th  of  March 
could  be  necessary  only  for  the  purpose  of  shewing  that 
notice  of  the  unsoundness  had  been  given  to  the  defendant 
on  the  day  before.  In  Collins  v.  Jenkins,  the  admission  of 
the  receipt  of  the  letter  was  the  material  evidence.  They 
referred  to  McKenzie  v.  Hancock  (c). 

Lord  Abinoer,  C.  B. — This  rule  must  be  discharged. 
We  are  not  discussing  the  policy  of  the  law  relating  to  this 
question,  but  whether  the  decided  cases  shall  be  adhered 
to;  and  I  have  no  hesitation  in  saying  that  I  abide  by 
those  cases.     Some  actions  may  be  brought  in  any  coimty ; 

(a)  2  B.  &  Ad.  169.  (c)  1  Ry.  &  Moo.  436. 

(b)  2  C.  &  J.  659. 
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but,  where  all  the  witnesses  reside  in  one  county,  it  is  better 
that  the  action  should  be  brought  there.  Here,  the  plaintiff 
has  undertaken  to  give  material  evidence  of  some  matter  in 
issue  in  the  coun^  of  Middlesex,  and  he  has  fulfilled  his 
undertaking,  when  he  has  given  evidence  of  the  payment 
for  the  keep  of  the  horse ;  for  such  evidence  relates  to  the 
damages  which  do  come  in  issue. 


Parke,  B. — I  think  this  rule  must  be  discharged,  on  the 
ground,  that  evidence  relating  to  damages  is  material  evi- 
dence of  a  matter  in  issue,  within  the  meaning  of  the  plain- 
tiff's undertaking.  The  case  of  Collins  v.  Jenkins  shews, 
that  the  evidence  to  be  given  under  an  undertaking  like 
the  present,  is  not  to  be  confined  to  the  mere  issue,  but 
extends  also  to  damages.  Payment  in  Middlesex  for  the 
keep  of  the  horse,  would  be  good  evidence  of  the  amount 
of  damages.  I  should  have  entertained  some  doubts,  if  the 
case  had  stood  entirely  upon  the  letter. 


Gurnet  and  Rolfe,  Bs.,  concurred. 


Rule  discharged. 


To  trover 
by  the  as- 
signees of  a 
bimkrupt,  the 
defendant 


TuRQUAND  and  Others,  Assignees  of  Vanderplank,  a 

Bankrupt,  v.  Mosedon. 

J.  ROVER  by  the  assignees  of  a  bankrupt  TTiie  de- 
fendant pleaded,  as  to  parcel  of  the  goods  in  the  declaration 
mentioned,  that  before  the  said  B.  Vanderplank  and  S. 

pleaded  that 

before  the  bankruptcy,  he  lent  the  bankrupt  a  sum  of  money,  upon  the  deposit  of  the  goods  in 

question. 

Replication,  that  it  was  corruptly,  and  '*  against  the  form  of  the  statute,  &c./'  agreed 
between  the  defendant  and  the  bankrupt,  that  the  latter  should  pay  the  defendant  for  the  loan 
of  the  money  above  ten  per  cent  HM,  on  special  demurrer,  tnat  the  averment  of  the  con- 
tract beine  against  the  form  of  the  statute,  was  not  a  sufficient  allegation  that  it  was  illegal, 
and  that  the  replication  was  bad,  for  not  alleging  either  that  the  contract  was  made  before  the 
7  Wm.  4,  6c  1  Vict,  c  80,  and  2  &  3  Vict.  c.  37,  came  into  operation,  or  that  it  was  excepted 
from  the  provisions  of  those  acts. 
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VanderploDk  became  bankrupts,  they  requested  the  de- 
fendant to  lend  and  advance  to  them  the  sum  of  150^,  and 
then  offered  to  the  defendant,  as  a  security  for  the  re- 
payment of  the  said  sum  to  be  so  lent  and  advanced,  and  in- 
terestthereon,  to  deposit  with  the  said  defendant  certain  goods 
and  chattels,  to  wit,  ninety*six  ends  of  grey  cloth,  and  that 
the  defendant  should  hold  and  retain  the  same  until  the 
said  sum  of  150/.,  so  to  be  lent  and  advanced,  and  interest 
thereon,  should  be  repaid  and  satisfied;  and  thereupon, 
before  the  said  B.  V.  and  S.  V.  became  bankrupts,  the  de- 
fendant then  contracted  and  agreed  with  the  said  6.  V. 
and  S.  V.  to  make  such  loan  and  advance  of  150L,  upon 
having  die  said  last  mentioned  goods  and  chattels  so  de- 
posited with  the  said  defendant,  as  such  security  for  the 
repayment  thereof,  and  upon  the  terms,  that  he  might  hold 
the  said  last  mentioned  goods  and  chattels  as  such  security 
for  the  repayment  of  such  loan ;  and  the  said  B.  V.  and 
S.  V.  then  contracted  and  agreed  with  the  defendant  to 
borrow  of  him,  the  defendant,  and  the  said  defendant  then 
contracted  and  agreed  with  the  said  B.  V.  and  S.  V.  to  lend 
to  them,  at  their  request,  the  said  sum  of  150L  And  the 
said  B.  V.  and  S.  V.  then  contracted  and  agreed  with  the 
defendant  to  make  the  said  deposit,  and  permit  the  said 
defendant  to  hold  the  said  last  mentioned  goods  and  chattels 
as  such  security  as  aforesaid,  for  the  repayment  of  the  said 
loan  and  advance.  That  the  said  contract  and  agreement 
being  so  made  as  aforesaid,  afterwards  and  before  the  said 
B.  V.  and  S.  V.  became  bankrupts,  the  defendant  did  ac- 
cordingly, and  in  piumiance  of  the  said  contract  and  agree- 
ment, at  the  request  of  the  said  B.  V.  and  S.  V.,  lend  and 
advance  to  them  the  sum  of  IdO/L,  and  in  consideration 
thereof,  the  said  B.  V.  and  S.  V.  did  then,  and  before  they 
became  bankrupts,  in  pursuance  of  the  said  contract  and 
agreement,  deposit  with  the  defendant  the  said  ninety-six 
ends  of  grey  cloth,  for  the  purpose,  and  under  and  upon  the 
terms  of  the  said  contract  and  agreement  And  thereupon, 
on  the  occasion  aforesaid,  and  before  the  siud  B.  V.  and 


1841. 
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R  V.  became  bankruptB,  the  said  B.  V.  and  S.  V.  then 
further  contracted  and  agreed  with  the  said  defendant,  that 
he  should  be  at  Uberty  to  keep  absolutely  the  said  last  men- 
tioned goods  and  chattels  at  2s.  Sd,  per  yard,  if  decided  on 
by  the  said  defendant,  in  one  month  from  the  date  of  the 
said  last  mentioned  agreement;  and  that  if  the  said  last 
mentioned  goods  and  chattels  should  not  be  kept  so  absolutely 
by  the  defendant,  they,  the  said  B.  V.,  and  S.  V.  further 
contracted  and  agreed  to  give  the  defendant  interest  on  the 
said  sum  of  150/L,  so  lent  and  advanced  as  aforesaid,  at  and 
after  a  certain  rate  then  agreed  upon  between  the  said  de- 
fendant and  the  said  B.  V .  and  S.  V. ;  and  that  if  the  said 
last  mentioned  goods  and  chattels  should  be  kept  so  ab- 
solutely by  the  said  defendant,  then  that  no  interest  was  to  be 
charged.  That  afterwards,  and  before  the  said  B.y.  and  S.y. 
became  bankrupts,  and  whilst  they  were  so  possessed  of  the 
goods  and   chattels  in  the  introductory  part  of  this  plea 
mentioned,  parcel,  &c,  and  before  the  expiration  of  one 
month  from  the  date  of  the  last  mentioned  contract  and 
agreement,  and  before  the  said  defendant  had  decided  to 
keep  the  said  ninety-six  ends  of  grey  cloth  at  the  rate  afore- 
said, and  whilst  the  same  ends  of  grey  cloth  were  so  in  the 
possession  of  the  said  defendant  for  the  purpose  and  under 
and  upon  the  terms  of  the  sud  contracts  and  agreements,  it 
was  further  contracted  and  agreed  by  and  between  the  said 
defendant  and  the  said  B.  V.  and  S.  V.,  and  at  the  request  of 
the  said  B.  V.  and  S.  V.  that  the  said  defendant  should  return 
and  re-deliver  to  the  said  B.  V.  and  S.  V.,  the  said  ninety-six 
ends  of  grey  cloth  so  deposited  with  the  said  defendant  as 
aforesaid ;  and  that  in  consideration  of  such  return  and  re- 
delivery to  the  said  B.  V.  and  S.  V.,  they,  the  said  B.  V.  and 
S.  V.  should  deposit  with  the  said  defendant  in  exchange  for 
the  said  ninty-six  ends  of  grey  cloth,  and  in  lieu  and  instead 
thereof,  certain  other  goods  and  chattels,  to  wit,  the  goods 
and  chattels  in  the  introductory  part  of  this  plea  mentioned, 
parcel,  &c  And  that  the  said  defendant  should  receive,  have, 
hold,  and  detain  the  said  last  mentioned  goods  and  chattels, 
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parcel,  &c.,  in  such  exchange,  lieu,  and  stead  of  the  said 
ninety-six  ends  of  grey  cloth,  for  the  purpose  and  under  and 
upon  the  terms  of  the  said  first  mentioned  contracts  and 
agreements.  The  plea  then  averred,  that  the  defendant  re- 
turned the  ninety-six  ends  of  grey  cloth,  &c.,  and  that  the  said 
B.  V.  and  S.  V.  deposited  with  him  in  Ueu  thereof  the  goods 
and  chattels  in  the  introductory  part  of  the  plea  mentioned, 
that  the  defendant  had  not  decided  upon  keeping  the  same, 
and  that  the  150L  and  interest  remained  unpaid,  wherefore 
the  defendant  detained  the  goods  as  he  lawfully  might 

Replication,  that  before  the  lending  and  advancing  of 
the  money  in  that  plea  mentioned  by  the  defendant  to  the 
said  6.  V.  and  S.  V.,  it  was  comipdy  and  against  the  form 
of  the  statute  in  such  case  made  and  provided,  agreed  by  and 
between  the  defendant  and  the  said  B.  V.  and  S.  V.,  that 
they,  the  said  B.  V.  and  S.  V.,  should  pay  to  the  defendant^ 
for  such  time  as  the  said  defendant  should  forbear  and 
give  day  of  payment  of  the  sum  of  money  in  the  said  plea 
mentioned,  a  certain  sum  of  money,  to  wit,  at  and  after  the 
rate  of  10^  per  cent,  per  annum.  And  the  said  plaintiflB 
further  say,  that  the  said  sum  or  rate  so  agreed  to  be  given 
and  paid  by  the  said  B.  V.  and  S.  V.  to  the  said  defendant 
for  such  loan  and  forbearance  as  aforesaid,  exceeds  the  rate 
of  5L  for  the  forbearing  of  lOOiL  for  a  year,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided* 
Verification. 

Special  demurrer,  assigning  for  causes,  that  although  the 
plaintifis,  by  their  replication,  have  confessed  the  making 
of  the  several  contracts  in  the  plea  mentioned,  and  the 
lending  and  advancing  of  the  money  by  the  said  defendant 
to  the  said  B.  V.  and  S.  V.,  and  the  deposit  of  the  said 
goods  and  chattels  by  the  said  B.  V.  and  S.  V.  with  the 
defendant  under  and  upon  the  terms  of  the  said  contracts^ 
yet  the  said  plaintiffs  have,  in,  and  by  their  said  repUcation,' 
stated  and  insisted,  by  way  of  answer  and  avoidance,  matters 
which,  if  true,  since  the  passing  of  a  certain  act  of  Parliar 
ment,  made  and  passed  in  the  third  year  of  Victoria,  iih- 
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and  Others 

MOSSOON. 
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tituled  *<  An  act  to  amend  and  extend  until  the  Ist  day  of 
June,  1842,  the  provisions  of  an  act  of  the  first  year  of  her 
present  Majesty,  for  exempting  certain  bills  of  exchange 
and  promissory  notes  from  the  operation  of  the  laws  relating 
to  usury ;"  have  been  and  are  wholly  inoperative  and  in- 
sufficient as  an  avoidance  and  answer  to  the  said  matters  in 
the  said  plea  alleged*  And  also,  that  if  the  plaintiffs  had 
intended  to  insist  that  the  said  B.  V.  and  S.  V.  had  made 
no  such  contracts  for  the  loan  and  forbeaiunce  of  money, 
as  came  within  the  intention  of  the  said  statute,  they  should 
have  traversed  or  denied  the  statement  in  the  plea,  that  the 
said  B.  V.  and  S.  V.  had  made  such  contracts  as  are  set 
forth,  instead  of  admitting  such'  facts  as  he  has  done,  or  if 
the  plainti£b  had  intended  to  insist  that  the  same  contracts 
and  agreements  were  not  such  contracts  as  came  within  the 
protection  of  the  above  named  statute,  they  should  have 
shewn  by  their  said  replication,  that  this  present  action  was 
commenced  before  the  passing  of  the  last  mentioned  statute, 
or  that  the  said  contracts  were  made  and  entered  into  by 
and  between  the  said  6.  V.  and  S.  V.  before  the  passing  of 
the  last  mentioned  statute,  or  such  other  matters  as  the" 
case  might  have  required. 


Wighimafh  in  support  of  the  demurrer.  The  replication 
affords  no  answer  to  the  matter  alleged  in  the  plea.  Since 
the  7  Wm.  4  and  1  Vict  c.  80,  and  the  2  &  3  Vict  c.  37, 
a  contract  to  pay  more  than  five  per  cent  interest  on  the 
loan  or  forbearance  of  money  is  not  illegal,  provided  the 
sum  lent  be  above  ten  pounds,  and  is  not  secured  on  land. 
In  order,  therefore,  to  render  the  replication  good,  it  should 
have  averred  that  the  contract  was  made  before  the  7  Wm.  4 
and  1  Vict  c  80  came  into  operation.  The  allegation  that 
the  agreement  was  ^^  against  the  form  of  the  statute"  is  not 
sufficient ;  it  may  be  against  the  form  of  the  statute  of 
12  Anne,  c.  16,  but  protected  by  the  2  &  3  Vict  c  37. 
He  defendant  could  not  take  issue  on  the  allegation,  that 
the  agreement  was  against  the  form  of  the  statute,  because 
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the  statute  is  in  force,  though  this  case  does  not  fall  within 
its  provisions.  The  Court  will  not  infer  that  the  contract 
was  illegal ;  that  should  have  been  distinctly  shewn  on  the 
&ce  of  the  replication,  cither  by  alleging  that  the  contract 
was  for  a  sum  under  10/.,  or  that  it  came  within  the  proviso 
of  the  2  &  3  Vict  c.  80,  respecting  securi^  on  land 


1841. 


TURQUAWD 

and  Others 

MOBBJDOK. 


Petertdorffi  in  support  of  the  replication.  The  defendant 
should  have  taken  issue  on  the  replication,  and  then  the 
plaintiff  must  have  proved  that  the  contract  was  made  while 
the  12  Anne,  c.  16,  was  in  force,  or  have  relied  on  some 
other  ^ct,  which  excepted  it  from  the  operation  of  the 
2  &  3  Vict.  c.  37.  If  it  was  otherwise,  a  party  would  be 
bound  to  shew,  not  only  that  the  act  done  was  against  the 
form  of  a  particular  statute,  but  also  that  it  was  not  protected 
by  any  subsequent  act  The  averment  that  the  contract 
was  against  the  form  of  the  statute,  is  prima  &cie  sufficient, 
and  it  is  for  the  defendant  to  shew  that  his  case  falls  within 
the  protection  of  any  subsequent  act  It  is  an  established 
rule  of  pleading,  that  where  a  party  seeks  to  avail  himself 
of  a  statute,  and  there  is  a  proviso  in  the  enacting  clause, 
he  must  shew  that  his  case  is  not  within  the  terms  of  the 
proviso;  but  if  the  proviso  is  contained  in  another  and 
distinct  clause,  he  need  not  do  so  (a).  The  same  rule  ap- 
plies with  respect  to  informations  before  a  magistrate,  in 
which  it  is  not  necessary  to  negative  any  matter  which 
is  not  contained  in  the  particular  section  relied  on.  So, 
here,  it  is  sufficient  to  allege  that  the  contract  was  ^^  against 
the  form  of  the  statute,"  and  if  the  defendant  reUed  upon 
any  subsequent  statute,  as  rendering  it  vaUd,  he  should  have 
replied  accordingly. 

Per  Curiam  (6). — There  must  be  judgment  for  the  de- 
fendant. 

Judgment  for  Defendant 


(a)  Chit.  PI.  4lh  Ed.  322. 

{h)  Lord  Abinger,  Parkr,  and  Alderhon,  Bj*. 
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Newman  v>  Parbury. 
Parbury  v.  Newman. 

The  3  fit  4  I  HESE  cases  had  been  referred  to  arbitration,  under  an 

8.  39,  is  not  *  order  of  Tindaly  C.  J.,  which  was  subsequently  made  a 
&^'m  which  ^^  ^^  Court,  and  was  in  the  following  terms :  "  I  do  order 
cither  party  has  th^^  boij^  these  actions,  and  all  matters  in  difference,  be 

attempted  to 

revoke  a  sub-  referred  to  the  arbitration  of,  &c.,  so  that  he  shall  make  and 

bitration,     '  publish  his  award  in  writing,  ready  to  be  delivered  to  the 

therefore,  ^^  parties,  or  any  or  either  of  them,  if  they  shall  require 

causes  were  the  same,  &c.,  on  or  before  the  27th  day  of  May  next,  or 

arbitrator,  on  or  before  such  further  or  ulterior  day  as  the  said  ar- 

A<l2?ldmake  bitrator  shall  from  time  to  time  appoint,  and  signify  in 

his  award  on  writing,  under  his  hand,  on  this  my  order."    The  arbitrator 

day,  or  on  proceeded  with  the  reference,  and  held  several  meetings, 

day  as  he  but  before  the  cases  were  terminated,  the  time  limited  in 

a^dlheSKSal!.'  ^^^  order  of  reference  had  expired.     No  application  was 

tor  allowed  the  made  by  either  party  to  enlanre  the  time,  but  when  the 

time  limited  .  , 

for  makmg  his  arbitrator  was  about  to  make  his  award,  the  plaintiff  objected 
pirT:  Hdd'      ^®*  ^®  arbitrator's  power  was  at  an  end. 

that  the  Court 
had  power, 

under  the  Gaselee,  Seijt,  in  Michaelmas  Term,  had  obtained  a  rule 

enlarge  the  ^i^^i,  to  enlarge  the  time  for  making  the  award,  until  the 
*^»*-  first  day  of  the  following  Term,  against  which. 

Sir  F.  Pollock  and  Macaulay  shewed  cause.  The  ques- 
tion is,  whether  the  Court  have  power  to  enlarge  the  time, 
under  the  3  &  4  Wm.  4,  c.  42,  s.  39,  which  enacts,  "  that 
the  power  and  authority  of  any  arbitrator  or  umpire,  ap- 
pointed by  or  in  pursuance  of  any  rule  of  Court  or  judge's 
order,  or  order  of  nisi  prius,  in  any  action  now  brought,  or 
which  shall  be  hereafter  brought,  or  by  or  in  pursuance  of 
any  submission  to  reference,  containing  an  agreement  that 
such  submission  shall  be  made  a  rule  of  any  of  His  Majesty's 
Courts  of  Record,  shall  not  be  revocable  by  any  party  to 
such  reference,  without  the  leave  of  the  Court  by  which 
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such  rule  or  order  shall  be  made>  or  which  shall  be  men- 
tioned in  such  submission,  or  by  leave  of  a  judge ;  and  the 
arbitrator  or  umpire  shall  and  may,  and  is  hereby  required 
to  proceed  with  the  reference,  notwithstanding  any  such 
revocation,  and  to  make  such  award,  although  the  person 
making  such  revocation  shall  not  afterwards  attend  the  re* 
ference ;  and  that  the  Court,  or  any  judge  thereof,  may, 
fix)m  time  to  time,  enlarge  the  term  for  any  such  arbitrator 
making  his  award."  That  clause  gave  the  Court  no  au- 
thority in  a  case  like  the  present ;  its  object  was  simply  to 
prevent  either  party  from  revoking  the  submission  to  arbi- 
tration. In  Burley  v.  Stephens  (a),  the  Court  expressed 
an  opinion  that  the  3  &  4  Wm.  4,  c.  42,  s.  39,  was  not 
confined  to  cases  where  there  has  been  a  revocation  of  the 
submission,  but  the  observation  of  the  Court  in  that  respect 
was  unnecessary  for  the  decision  of  the  point  in  question. 
In  a  subsequent  case  of  Doe  d.  Jonei  v.  Powell  (6),  a  dif- 
ferent opinion  was  expressed,  and  Patteson,  J.,  referring  to 
the  clause  in  the  statute  which  gave  the  Court  power  to 
enlarge  the  period  for  an  arbitrator  to  make  his  award, 
says,  ^^  that  means  rather  that  the  Court  may  enlarge  the 
time,  where  no  power  is  given  to  the  arbitrator  to  do  so ; 
if  there  is  such  a  power,  it  is  for  him  to  do  it ;  but  I  doubt 
if  the  Court  would  do  it  in  a  case  where  the  parties,  or  the 
arbitrator,  will  not  consent  to  proceed  with  the  reference. 
In  this  case,  the  rule  seeks  to  enforce  the  consent  of  the 
party  to  the  arbitrator's  proceeding  with  the  reference. 
Now,  I  think  I  cannot  compel  such  consent  to  be  giveiL 
It  may  be  true  that  the  party  has  acted  against  good  &itb, 
but  that  I  cannot  help,  for  that  is  not  a  revocation  of  the 
authority  of  the  arbitrators,  nor  is  this  application  for  en- 
larging the  term  for  making  the  award  within  the  meaning 
of  the  statute."  In  Potter  v.  Newman  (c),  great  doubt 
was  expressed,  as  to  whether  the  statute  was  not  confined 


1841. 


(a)  1  M.  &  W.  156. 

(b)  Ante,  vol.  7,  p.  539. 
VOL.  IX. 


u 


(c)  Ante,  vol.  4,  p.  504. 
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Parbury. 
Parrury 

V. 

Newman. 


to  such  cases  only  where  one  party  has  improperly  attempted 
to  revoke  the  arbitrator's  authority. 

Cresstoell  and  Gaselecy  Seqt,  contra.      In  the  present 
case  the  Court  have  power,  under  the  statute,  to  enlarge 
the  time.     It  is  conceded,  that  they  might  do  so,  if  there 
had  been  an  attempt  at  revocation,  and  there  is  no  reason 
why  an  equal  power  should  not  exist  when  the  parties  are 
willing  to  proceed.    HaU  v.  Rouse  (a)  shews  that  the  order 
of  reference  does  not  become  a  nullity  by  the  time  limited, 
for  making  the  award  having  been  allowed  to  expire.  There, 
by  an  order  of  nisi  prius,  a  verdict  was  entered  for  the 
plaintiff,  subject  to  the  award  of  an  arbitrator.  The  plaintiff's 
attorney  neglected  to  deliver  the  order  of  reference  to  the 
arbitrator  until  after  the  time  for  making  the  award  had 
expired,  and  it  was  held  to  be  irregular  to  try  the  cause  a 
second  time  without  getting  rid  of  the  previous  verdict.     If 
then,  the  original  submission  remains  in  force,  the  Court 
have  power  to  enlarge  the  time.    In  Arthur  v.  Campbell  (6), 
a  similar  power  was  exercised  by  the  Court  in  the  case  of  a 
sheriff,  who  was  ruled  to  return  a  writ  by  a  particular  day, 
and,  from  circumstances,  was  unable  to  do  so,  until  the  time 
had  expired.     It  might,  perhaps,  be  objected,  that  if  such 
construction  was  put  upon  the  3  &  4  Wm.  4,  c.  42,  s.  39,  the 
party  might  come  at  any  future  period,  but  it  would  rest 
in  the  discretion  of  the  Court  to  entertain  or  refuse  the 
application.  Besides,  the  facts,  as  disclosed  by  the  affidavits, 
amount  to  a  consent  to  enlaige  the  time.     It  appears,  that 
after  the  time  had  expired,  the  one  attorney  informed  the 
other  of  the  circumstance,  and  he  replied,  "  Veir  well,  I 
suppose  the  time  can  be  enlarged  by  a  judge's  order."  After- 
wards, both  parties  attended  the  arbitrator,  who  proceeded 
with  the  reference.  There  was,  in  substance,  an  enlargement 
of  the  time.  Hallett  v.  Halktt  (c). 

Cur,  adv.  vuU, 


(a)  Ante,  vol.  6,  p.  656 ;  4  M. 
&  W.  24. 


(6)  2  N  &  M.  444. 

(c)  Ante,  vol.  7»  p.  389. 
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In  the  course  of  the  present  Term,  the  judgment  of  the 
Court  was  delivered  by 

Lord  Abinqer,  C.  B. — The  Court  have  considered  this 
case,  and  are  of  opinion,  that  they  have  power  under  the  3  & 
4  Wm.  4,  c  42,  to  enlai^  the  time  for  the  arbitrator  to 
make  his  award ;  but  they  are,  at  the  same  time,  of  opinion, 
that  they  ought  not  to  exercise  that  jurisdiction  under  the 
peculiar  circumstances  of  the  present  case.  A  difficulty 
has  arisen  in  the  course  of  the  proceedings,  namely,  that 
the  period  during  which  the  rule  nisi  proposes  to  enlai^ 
the  time  for  the  arbitrator  to  make  his  award,  has  expired, 
while  the  Court  has  been  considering  the  point  which  has 
been  raised  on  the  argument  The  parties,  however,  will 
consider  whether  they  will  consent  to  a  fresh  rule  being 
granted  to  enlarge  the  time,  or  what  other  course  they  will 
pursue  under  the  circumstance. 


1841. 


Rule  dischai¥:eA 


Christie  r.  Peart. 

J.  HE  declaration  was  in  the  following  terms,  "  William  in  an  iction  by 
Christie,  the  manager  of  a  certain  joint  stock   society,  or  J^^^JJ^  *^ 
co-partnership,  the  shares  whereof  are   transferable,    es-  wxing  under 

_  the  provisions 

tablished  in  Scotland  for  the  purpose  of  banking,  under  the  of  the  7  Geo.  4, 
name  and  description  of  the  Eastern  Bank  of  Scotland,  and  commenced"^" 
which  said  William  Christie  hath  been  duly  named   and  "W. C,ma- 

•^  nager  of  aoer- 

appointed  as  the  nominal  plaintiff  for  and  on  the  behalf  of  the  tain  joint  stock 

society  &c« 

said  co-partnership,  under  and  according  to  the  provisions  who  has  been 
of  a  certain  act  of  Parliament  made  and  passed  in  the  ^appointed 

the  nominal 
plaintiff;**   Held^  sufficient,  without  alleging  that  he  was  named  such  manager,  in  pursuance  of 
the  act. 

In  an  action  by  indorsee  against  acceptor  of  a  bill,  the  declaration  alleged  that  after  the  bill 
became  due,  the  defendant  promised  to  pay  it  "  according  tt>  the  tenor  and  effect  of  his  said 
acceptance  thereof.**  Heldf  on  special  demurrer,  that  this  was,  in  effect,  a  promise  to  pay  on 
request,  and  therefore  sufficient. 

XI  2 
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1841.       Beventh  year  of  the  reign  of  his  late  Majesty,  King  George 
^^^^      *     the  Fourth,  intituled  *'  An  act  to  regulate  the  mode  in  which 

\yHBX8TnS  •       r^         1         ^ 

V.  certain  societies  or  co-partnerships  for  banking  m  Scotland 

may  sue  and  be  sued,  complains,  &cJ"  The  declaration  then 
stated,  that  J.  H.  L.  made  his  bill  of  exchange,  which  the 
defendant  accepted,  that  J.  H.  L.  then  indorsed  the  same 
to  J.  EL,  who  indorsed  it  to  the  said  co-partnership,  that 
the  bill  was  not  paid,  although  duly  presented  on  the  day 
when  it  became  due,  and  the  defendant  afterwards  promised 
the  said  co-partnership  to  pay  them  the  amount  of  the  bill 
accc»ding  to  the  tenor  and  effect  of  his  said  acceptance 
thereof 

Special  demurrer,  the  following  causes  amongst  others 
were  assigned,  that  it  is  not  alleged  in  the  declaration 
that  the  plaintiff  was  named  such  manager  in  pursuance  of 
the  provisions  of  the  act  of  Parliament  That  it  is  not  al- 
leged, that  the  society  is  established  in  Scotland  under  the 
provisions  of  the  act  of  Parliament.  That  in  the  said  de- 
claration it  is  alleged,  that  after  the  said  bill  had  become  due 
and  had  been  dishonoured,  the  defendant  promised  the 
said  co-partnership  to  pay  them  the  amount  of  the  sud 
bill  of  exchange  according  to  the  tenor  and  effect  of  his 
said  acceptance  thereof,  whereas  such  promise  would  be  in- 
sensible and  repugnant,  and  would  not,  by  law,  be  inferred, 
inasmuch  as  it  would  be  a  promise  which  it  would  be  im- 
possible to  perform,  if  made  as  alleged,  after  the  bill  was  due. 

Bay  ley,  in  support  of  the  demurrer.  The  plaintiff  ought 
to  have  alleged  in  the  declaration,  that  he  was  named  and 
appointed  manager  in  pursuance  of  the  provisions  of  the 
7  Geo.  4,  and  that  the  banking  co-partnership  was  es- 
tablished in  Scotland  under  the  provisions  of  the  statute. 
[Parke,  B. — The  case  of  Spiller  v.  Johnson  (a),  is  an  au- 
thority against  you.  Aldenon,  B. — The  declaration  states, 
that  the  plaintiff  is  duly  named  and  appointed  nominal 

(a)  Ante,  vol.  8,  p.  3C8 ;  6  M.  &  W.  570. 
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plaintiff,  that  is  sufficient].     Secondly,  the  promise  is  im-  1841. 

properly  stated,  it  ought  to  have  been  alleged  as  a  promise  ^c"^*^"""^ 

by  the  defendant  to  pay  when  he  should  be  thereunto  »• 
afterwards  requested. 

Per  Curiabl — After  dishonour,  a  bill  is  payable  on  re- 
quest, and,  therefore,  a  promise  by  an  acceptor  after  the 
bill  has  become  due  to  pay  it  according  to  the  tenor  and 
effect  of  the  acceptance  is  a  promise  to  pay  it  on  request. 
Hiere  must  be 

Judgment  for  the  Plaintiff. 


Beverley  v.  Christie. 

ISTAMMERS  moved  for  leave  to  issue  a  distringas  on  a  The  Court  re- 
writ  of  summons.     The  defendant  resided  in  the  county  of  tringtsSbere 
Northamptonshire,  and  three  several  applications  had  been  "'^S*^*'**^ 
made  at  his  residence.     On  the  first  occasion,  the  answer  answer  wai, 
given  was,  that  the  defendant  was  not  at  home ;  on  the  feodant  was  <m 
second  (which  was  on  the  30th  of  December),  that  he  was  s^2J|^  „^ 
irone  to  London  on  his  way  to  Scotland :  and  on  the  third  o^  ^®  ^^^ 
(which  was  on  the  4th  of  January),  that  he  was  gone  to  ffone  to  Ca- 
Calais.     [Aldersony  B. — Does  the  affidavit  state  that  to  be  pMuing  that 
untrue  ?1    No,  but  it  states  a  belief  that  the  defendant  keeps  ^^  «Mwei» 

-•  ^  ^  *^   wereuntrae. 

out  of  the  way  to  avoid,  service. 

Per  Curiam. — ^That  is  not  sufficient,  the  affidavit  should 
state  that  the  answers  were  untrue. 

Rule  reftised. 
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MooBE  and  Another,  Assignees  of  Henry  Toupkins, 
a  bankrupt  v.  Phillips,  Esq. 

\\tt^c^W  Trover  by  the  assignees  of  a  bankrupt  The  declara- 
(wluch  renden  tion  alleged  the  possession  of  the  goods  by  the  assignees,  and 
tions  bonii  fide  &  conversion  in  their  time.  Pleas :  That  one  E.  Jones,  on 
th?S,^Ol  *«  4^  April,  A.D.  1840,  sued  out  of  the  Court  of  Queen's 
b^rup^  not-   Bench  a  writ  of  fieri  &cias,  directed  to  the  sheriff  of  Hert- 

withstanding  &  .  .  . 

prior  act  of  fordshire,  by  which  writ  the  Queen  commanded  the  sheriff, 
has  not  such  a  ^^  ^^  ^^^  goods  and  chattels  of  H.  Tompkins  he  should 

ply  to  cases  in  Jones  had  recovered  in  the  Court  of  Queen's  Bench  asainst 

which  a  fiat  had 

issued,  and  the  H.  Tompkins ;  the  plea  then  stated  the  indorsement  to  levy 
Wobl^  bfr^  134i  13*.,  the  deUvery  of  the  writ  to  defendant,  who  was 
rfTw^^  *«riff;  ^  defendant,  as  sheriff,  after  the  bankruptcy  of 
H.  T.,  and  before  the  issuing  of  the  fiat,  and  before  the 
return  of  the  writ,  to  wit,  on  the  5th  day  of  April,  in  the 
year  aforesaid,  seized  and  took  in  execution  the  goods  and 
chattels  of  defendant,  and  did  then,  by  sale  thereof,  levy 
113/L  9*.  5d,;  that  the  goods  so  seized  were,  before  and  at 
the  time  of  the  bankruptcy,  the  property  of  H.  T.,  and 
liable  to  be  taken  under  the  said  writ ;  that  on  the  4th  May, 
in  the  year  aforesaid,  the  Lord  High  Chancellor  issued  his 
fiat  in  bankruptcy,  by  virtue  whereof  the  said  H.  T.  was 
afterwards,  to  wit,  on  the  20th  June,  in  the  year  aforesaid, 
adjudged  a  bankrupt;  that  on  the  said  20th  June,  the 
plaintiffs  were  appointed  assignees  of  the  estate  and  effects 
of  H.  T.,  and  on  the  21st  Jime,  the  plaintiffs  accepted  the 
appointment;  that  plaintiffs  became  entitled,  as  such  as- 
*  signees,  to  the  possession  of  the  said  goods,  which  is  the 
same  possession  in  the  declaration  mentioned.  The  plea 
concluded  with  an  averment,  that  the  writ  of  fieri  facias  so 
issued  against  the  said  H.  T.,  was  bona  fide  executed  and 
levied  by  the  defendant,  being  sheriff,  before  the  date  and 
issuing  of  the  fiat ;  and  that  the  said  E.  Jones  had  not,  nor 
had  the  defendant,  at  the  time  of  executing  or  levying  of 
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such  writ  of  fieri  fiicias,  notice  of  any  prior  act  of  bankruptcy        1 841 . 
committed  by  the  said  H.  T.,  and  that  the  judgment  upon       moobm 
which  the  said  fieri  &cias  was  issued,  was  not  foimded  on  a    •"^  Another, 
warrant  of  attorney  or  cognovit  given  by  the  said  H.  T.,  by  Philupb,  Eiq. 
way  of  firaudulent  preference,  to  any  creditor  or  creditors  of 
the  said  H.  T. 

Replication,  that  the  plaintifis  were  duly  appointed  as- 
signees, before  the  passing  of  a  certain  act  of  Parliament, 
made  and  passed  in  the  session  held  in  the  second  and  third 
years  of  the  reign  of  our  Sovereign  Lady  Queen  Victoria, 
intituled,  "An  act  for  the  better  protection  of  parties 
dealing  with  persons  liable  to  the  bankrupt  laws ;"  and  the 
defendant  committed  the  said  grievances  long  before  the 
passing  of  the  said  statute. 

General  demurrer  and  joinder.  The  point  marked  for 
argument  was,  "  the  defendant  will  contend  that  the  2  &  3 
Vict.  c.  29,  is  retrospective,  and  gives  the  law  to  this  case." 

Sheey  Serjt,  in  support  of  the  demurrer.  It  appears  firom 
the  pleadings,  that  the  levy  was  made  after  the  act  of  bank- 
ruptcy, and  before  the  issuing  of  the  fiat,  and  that  the 
assignees  were  appointed  before  the  2  &  3  Vict  c.  29,  came 
into  operation.  The  question  then  is,  whether,  under  those 
circumstances,  the  act  has  a  retrospective  effect,  so  as  to 
defeat  the  title  of  the  assignees  to  the  goods  ?  Edwards  v. 
Lawley{a\  which  was  the  fii-st  case  decided  on  this  act,  can- 
not be  considered  as  any  authority  to  shew  that  the  act  is 
no  tretrospective,  because  there  the  act  of  bankruptcy  and 
the  levy  took  place  before  the  passing  of  the  statute,  but 
the  fiat  did  not  issue  until  after ;  it,  therefore,  became  un- 
necessary to  decide  whether  or  no  the  act  had  a  retrospec- 
tive effect  It  is  true  that  Parke,  B.,  there  observes,  that 
"  if  a  fiat  had  issued,  and  assignees  had  been  appointed 
before  the  act  passed,  they  would  have  had  at  the  time  of 
the  seizure  a  vested  right  to  the  property  of  the  bankrupt, 
and  it  would  have  been  unjust  to  consider  the  act  as  de- 

(a)  Ante,  vol.  8,  p.  234  ;  6  M.  &  W.  285. 
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1841.        featiDg  that  ri^t,  and  depriving  them  of  any  part  of  the 

^^T^^"""^     property.     Even  if  the  assignees  had  not  been  appointed 

and  Another    when  the  act  passed,  provided  the  fiat  issued  before  the 

Phillips,  Eiq.  date  of  the  act,  we  should,  in  that  case,  also  construe  it  so 

as  not  to  defeat  the  right  of  the  assignees."    But  those 

dicta  must  be  considered  as  overruled  by  the  case  of  Luckin 

V.  Simpson  (a),  in  the  Court  of  Common  Pleas,  which  ex- 


ifi)  This  case,  which  has  not 
appeared  in  the  Reports,  was  ar- 
gued in  Michaelmas  Term,  1839, 
hy  Talfourd,  Seijt.,  and  Shee,  for 
the  plaintiff,  and  by  Bampas,  Seij  t., 
and  Petersdofff,  for  the  defendant. 
The  Court  took  time  to  consider, 
and  in  Trinity  Term,  1840,  the 
judgment  of  the  Court  was*  de- 
livered by 

TiNDAL,  C.  J. — The  question 
comes  before  the  Court  upon  a 
rule  to  shew  cause,  why  a  cer- 
tain order  and  certain  rules  of 
the  Court,  hy  which  an  issue  had 
heen  directed  to  try,  whether,  at 
the  time  of  awarding  the  fiat  in 
the  bankruptcy,  against  Simp- 
son, the  defendant,  in  the  original 
action,  the  different  requisites 
existed,  which  are  necessary  to 
support  the  commission,  in  which 
issue,  the  assignees  of  Simpson 
were  directed  to  be  the  plaintiffs, 
and  Luckin,  the  judgment  cre- 
ditor, the  defendant,  should  not 
be  set  aside.  It  appears,  that 
the  writ  of  fi.  fa.,  of  the  plain- 
tiff Luckin  was  put  into  the 
hands  of  the  sheriff,  on  the  16th 
of  February,  1839,  and  the  fiat 
was  not  issued  until  the  23rd  of 
the  same  month.  But  whilst 
these  orders  of  the  Court  were 
pending,  and  before  the  trial  of 
the  issues,  the  statute  was  passed, 
2  &  3  Vict.  c.  29,  intituled,  "  An 
act  for  the  better  protection  of 


parties  dealing  with  persons 
liable  to  the  bankrupt  laws,"  and 
received  the  royal  assent  upon 
the  19th  of  July,  1839.  That 
statute  enacted,  amongst  other 
things,  "  That  all  executions  and 
attachments  against  the  lands  and 
tenements,  or  goods  and  chattels 
of  such  bankrupt,  bon&  fide  exe- 
cuted or  levied  before  the  date 
and  issuing  of  the  fiat,  should  be 
deemed  to  be  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy, 
by  such  bankrupt  committed," 
provided  there  was  no  notice  of 
any  prior  act  of  bankruptcy.  The 
application,  therefore,  on  the  part 
of  the  plaintiff,  in  the  original 
action,  the  judgment  creditor, 
was,  that  the  rules  which  had 
been  obtained  for  the  trial  of  the 
issue  might  altogether  be  set 
aside,  and  the  sum  of  60/.  17s., 
produced  by  the  sale  of  the  goods, 
and  paid  into  Court  by  the  as- 
signees, might  be  paid  out  to 
him,  the  plaintiff,  on  the  alleged 
ground  that  the  trial  would  now 
be  altogether  useless,  the  exe- 
cution having  been  completed, 
before  the  fiat  was  issued.  The 
whole  question,  therefore,  be- 
tween the  parties,  resolves  itself 
into  the  single  point,  whether 
the  statute  2  &  3  Vict.  c.  29,  is 
prospective  only,  so  as  to  govern 
no  executions  or  other  transactions 
except  such  as  take  place  after 
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pressly  decided,  that  the  2  & 
tive  effect,  and  applies  to 


the  statate  passed  into  a  law; 
or  whether  it  was  retrospective 
also,  so  as  to  give  the  law  to 
transactions  which  had  actually 
taken  place  before  the  passing  of 
the  statute,  whenever  they  were 
brought  before  the  Court  for  ad- 
judication after  the  statute.  And 
we  are  of  opinion,  looking  at  the 
words  of  the  statute,  that  it  gives 
the  law  to  all  cases  that  come  for 
adjudication  before  the  Court, 
where  the  execution  was  executed 
before  the  fiat  in  bankruptcy, 
whether  the  transaction  brought 
before  the  Court  took  place 
before  or  after  the  passing  of  the 
statute.  The  statute  recites  the 
82nd  section  of  the  6  Geo.  4, 
c.  16,  and  in  its  mode  of  recital 
treats  it  as  an  enactment,  that 
relates  to  "all  payments  really 
and  bon&  fide  made  by  any  bank- 
rupt, or  to  any  bankrupt;"  using 
only  the  word  "made"  in  the 
past  tense,  notwithstanding  the 
section  itself  contains  the  expres- 
sion "  really  and  bonll  fide  made, 
or  thereafter  to  be  made;"  the 
very  mode  of  recital,  therefore, 
appears  to  afford  a  legislative 
authority,  that  the  83nd  section 
comprehends  within  it,  bygone 
transactions,  a  point  which  had 
already  been  decided  by  the 
courts  of  law:  See  CkurchiU  v. 
Crease  {a),  Terrington  v,  ifar- 
gr eaves  (Jb).  And  the  statute  now 
under  consideration,  continues  to 
recite,  "  That  it  is  expedient  that 
further  protection  should  be  given 
to  persons  dealing  with  bank- 


\  Vict  c  29,  has  a  retrospeo-         1841. 
in  which  the  fiat  has  issued,       Mooeb 

sod  Another 

mm 

nipts,  before  the  issuing  of  any  pHiLun^Esq. 
fiat  against  them;  and  then 
enacts,  in  general  terms,  and 
without  reference  to  any  future 
time,  "that  all  executions  and 
attachments  against  the  lands, 
and  tenements,  or  goods  and 
chattels  of  such  bankrupt,  honk 
fide  executed  or  levied  before  the 
date  and  issuing  of  the  fiat,  shall 
be  deemed  to  be  valid,  notwith- 
standing any  prior  act  of  bank- 
ruptcy, by  such  bankrupt  com- 
mitted,"  under  certain  conditions 
which  do  not  apply  to  this  case. 
The  recent  statute  being,  there- 
fore, made  in  pari  materift  with 
the  former,  and  expressly  in  fur- 
therance of  the  objects  of  the 
former,  ought,  as  it  appears  to 
us,  to  receive  the  same  con- 
struction as  to  its  operation,  and 
to  be  held  to  comprehend  and 
govern  the  case  before  us.  We, 
therefore,  think  the  order  for  the 
trial  of  the  issue,  which  has  now 
become  useless,  and  the  other 
rules  dependant  thereon,  should 
be  discharged,  and  the  produce 
of  the  sale  of  the  goods  paid  out 
of  Court  to  the  judgment  cre- 
ditor ;  but,  under  the  peculiar 
circumstances  of  the  case,  without 
any  costs  on  either  side. 

Rule  absolute. 

The  Reporter  has  been  ftu 
voured  with  the  above  note  by 
John  Scott,  Esq.,  and  it  will  also 
appear  in  vol.  8  of  his  accurate 
and  valuable  Reports. 


(fl) 


5  Bing.  177 ;  2  M.  &  P.  415.      ih)  5  Bing.  489;  3  M.  &  P.  137. 
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1841.        and  the  assigiiees  have  been  appointed  before  the  passing 

HooBE       ^  '^  *^^     [Parke,  B. — In  that  case,  the  attention  of  the 

and  AnodMT    Court  was  not  called  to  the  circumstance  of  the  assignees 

Pbillip%  Em}.  having  been  appointed  before  the  act  passed ;  the  effect  of 

the  judgment  of  the  Court  of  Common  Pleas,  would  be  to 
defeat  the  vested  rights  of  the  assignees].  The  subsequent 
case  of  Nebtrop  v.  ScarUbrick  (a),  in  this  Court,  recognizes 
the  doctrine  laid  down  in  Luckin  v.  Simpion,  It  may  be 
said  that  Nebtrop  v«  Scarubrick  is  distinguishable,  because 
there,  though  the  fiat  issued  before,  the  assignees  were  not 
appointed  until  after,  the  2  &  3  Vict  c  29  came  into  opera- 
tion :  but  Lord  Abinger,  C.  B.,  says,  ^*  I  go  the  full  length 
of  the  decision  of  the  Court  of  Common  Pleas,  and  think 
it  unnecessary  to  take  the  narrow  view  of  the  subject  sug- 
gested. In  every  case  where  execution  is  issued,  and 
neither  mala  fides,  nor  any  knowledge  of  the  fiat  of  bank- 
ruptcy can  be  shewn  to  have  existed  on  the  part  of  the 
execution  creditor,  the  transaction  is  protected  against  the 
bankruptcy  and  its  consequences;  and  I  think  that  the 
doctrine  of  the  Court  of  Common  Pleas  is  both  right  as 
law,  and  in  accordance  with  the  justice  of  the  case.  The 
struggle  here  is  not  to  give  effect  to  vested  rights,  but  to 
defeat  them,  and  I  am  glad  to  see  that  the  Court  of  Com- 
mon Pleas  has  so  construed  the  statute,  as  not  to  allow 
those  rights  to  be  taken  frova  parties  who  have  asserted 
them."  The  recital  of  the  2  &  3  Vict  c.  29,  shews  that 
the  object  of  the  legislature  was  to  destroy  the  doctrine  of 
relation :  it  refers  to  the  statutes,  6  Geo.  4,  c.  16  and  2  Vict, 
ell,  the  former  of  which  rendered  valid  all  payments,  and 
the  latter  all  conveyances,  reaUy  and  bona  fide  made  by 
any  bankrupt  before  the  date  and  issuing  of  the  commission, 
notwithstanding  any  prior  act  of  bankruptcy.  The  lan- 
guage of  the  2  &  3  Vict.  c.  29,  is  abundantly  sufficient  to 
protect  executions  in  all  cases,  whether  the  title  of  the  as- 
signees has  vested  or  not     It  enacts,  ^^  that  all  executions 

(a)  Ante,  vol.  8,  p.  746 ;  6  M.  &  W.  684. 
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and  attachments  against  the  lands  and  tenements,  or  goods        1841. 
and  chattels  of  any  bankrupt,  bona  fide  executed  or  levied       Mooeb 
before  the  date  and  issuing  of  the  fiat,  shall  be  deemed  to    ^'^  Anochar 
be  valid,  notwithstanding  any  prior  act  of  bankruptcy,  pro-  PHiLUPe»Efi|i 
vided  the  person  at  whose  suit,  and  on  whose  account  such 
execution  or  attachment  shall  have  issued,  shall  not,  at  the 
time  of  executing  or  levying  such  execution,  have  notice  of 
such  prior  act  of  bankruptcy."    The  words  used  are  not 
*^  shall  be,"  but  '*  shall  be  deemed  to  be  valid,"  and  must 
be  constnied  as  giving  the  statute  a  retrospective  operation. 

Erie  was  about  to  argue  in  support  of  the  replication, 
when 

Lord  Abinger,  C.  B.,  said — The  inclination  of  the  Court 
is  to  decide  with  you,  but  we  cannot  with  propriety  do  so 
without  consulting  the  Court  of  Common  Pleas.     If  we  • 

should  afterwards  entertain  any  doubt  on  the  subject,  we 
will  hear  you,  but  at  present  it  is  unnecessary. 

• 
Cur,  adv.  pult. 
On  a  subsequent  day 

Lord  Abinger,  C.  B.,  said — In  this  case  we  retain  the 
opinion  which  we  formerly  expressed,  namely,  that  the  act 
has  not  a  retrospective  operation  where  the  title  of  the  as- 
signees has  vested  before  the  act  passed.  Luckin  v.  Simpson 
certainly  appears  to  have  been  a  case  in  which  the  assignees 
were  appointed  before  the  passing  of  the  act,  but  the  judges 
of  the  Court  of  Common  Pleas  say,  that  if  their  attention 
had  been  particularly  called  to  that  &ct,  they  should  have 
considered  that  the  vested  rights  of  the  assignees  ought  not 
to  be  injured  by  the  act  of  Parliament 

Judgment  for  the  Plaintifis. 
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Ib  a  contract 
ibr  the  sale  of 
land,  it  is  the 
duty  of  the 
Tendee  to  pre- 
pare the  con- 
Teyance,  unlets 
there  is  an  ex- 
pren  stipidla* 
tioD  to  the 
contrary ; 
therefore,  in 
anacti<m 
jgdittthim 
for  non-pay- 
ment of  the 
porchase- 
mooey,  the 
declaration 
need  not  allege 
a  tender  or 
offisr  to  oonyey» 
but  it  IS  suffi- 
cient to  state 
that  the  plain- 
tiff was  ready 
and  wiUing  to 
convey. 

By  articles 
of  agreement 
for  uie  sale  of 
certain  pre- 
mises, toe  de- 
fendant COTC- 
nanted  with 
the  plaintiff, 
and  with  the 
sereral  other 
parties  bene- 
ficially inte- 
rested in  the 
premises: 

their  interest 
was  several, 
and  that  the 
plaintiff  might 
sue  alone. 


PooLE  9.  Hill. 

Covenant.  The  declaration  stated,  that  whereas  on 
the  11th  of  October,  A.  D.  1839,  by  certain  articles  of 
agreement  then  made  between  the  plaintiff  of  the  one 
part,  and  the  defendant  of  the  other  part  (profert),  after 
reciting  that  the  defendant,  on  the  19th  of  April,  A.  D.  1838, 
entered  into  four  several  contracts  or  agreements  with  Mr. 
T.  W.  Jones,  as  agent  for  and  on  behalf  of  the  plain- 
tiff and  other  owners  of  the  hereditaments  thereinafter 
described,  for  the  purchase  of  a  messui^  or  dwelling- 
house,  out-buildings,  &c.,  in  the  said  indenture  more  par- 
ticularly described,  lying  and  being,  &c.,  and  which  were 
then  in  the  several  holdings  or  occupations  of  the  plaintiff, 
T.  Hassall,  G.  Glover,  and  A.  Steele,  their  respective  as- 
signs or  under  tenants,  for  the  several  prices  or  sums  of 
800/.,  5102.,  260/.,  and  350Z.,  making  together  the  sum  of 
1,920/.,  exclusive  of  the  timber  trees,  and  saplings  of  the 
value  of  2s.  6cL  and  upwards,  growing  on  the  said  lands ; 
and  that  all  the  objections  to  the  title  of  the  said  purchased 
messuage,  lands,  and  premises  (except  the  want  of  a  con- 
veyance from  Miss  A.  M.  Hopkins  of  the  legal  estate,  af- 
fecting one  moiety  of  the  said  messuage,  land,  and  premises 
which  was  outstanding  in  her  as  the  in&nt  heiress  at  law  of 
the  party  in  whom  such  legal  estate  was  last  vested),  having 
been  cleared  up  and  obviated,  the  defendant  was  then  de- 
sirous, and  had  proposed  and  agreed  to  complete  his  said 
purchase  and  contracts,  and  to  accept  a  conveyance  of  the 
said  purchased  premises  from  the  plaintiff  and  the  other 
parties  interested  therein,  without  requiring  the  said  A.  M. 
Hopkins  to  join  in  such  conveyance,  or  to  execute  any 
separate  conveyance  of  the  legal  estate  so  outstanding  in 
her  as  such  infant  heiress  at  law  as  aforesaid,  provided  he 
was  allowed  till  the  1st  of  Januaiy  then  next  for  that  pur. 
pose,  which  arrangement  the  plaintiff  had  acceded  to,  as 
she  did  admit  and  acknowledge  by  being  made  a  party  to 
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and  executing  the  said  articles  of  agreement;  it  was  by  the  1B41. 
said  articles  of  agreement  witnessed,  that  in  consideration  Poolb 
of  the  premises  aforesaid,  and  for  putting  an  end  to  all  ^• 
further  disputes  touching  the  tide  to  the  said  measuageflii 
lands,  and  premises,  or  the  fulfilment  and  performance  of 
the  contracts  or  agreements  so  entered  into  by  the  defendant 
for  the  purchase  of  the  same  premises  as  thereinbefore  was 
mentioned,  he,  the  defendant,  did  thereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  promise,  and 
agree  to  and  with  the  plaintiff,  her  heirs,  executors,  and 
administrators,  and  also  to  and  with  the  several  other  parties 
beneficially  interested  in  the  said  messuage,  lands,  and  pre- 
mises, their  respective  heirs,  &c,  in  manner  following,  that 
b  to  say,  that  he,  the  defendant,  his  executors  and  admi- 
nistrators, should  and  would,  on  or  before  the  said  1st  of 
January,  A.  D.  1840,  fulfil  and  perform  the  said  several 
purchases,  contracts,  and  agreements,  so  by  him  entered  into 
as  aforesaid,  by  paying  the  purchase  monies  thereby  agreed 
by  him  to  be  paid  for  the  said  messuage,  lands,  and  premises 
to  the  plaintiff  and  the  several  other  parties  beneficially  in- 
terested therein  as  aforesaid,  and  by  accepting  a  conveyance 
of  the  said  purchased  premises  firom  such  parties  without  re- 
quiring the  said  A.  M.  Hopkins  to  join  therein,  or  to  execute 
any  separate  conveyance  of  the  legal  estate  so  outstanding  in 
her  as  such  infant  heiress  at  law  as  aforesaid,  anything  con- 
tained in  the  said  purchases,  contracts,  or  agreements  to 
the  contrary  thereof  in  any  wise  notwithstanding,  as  by  the 
said  agreement,  will  more  fiilly  appear;  and  the  plaintiff 
saith,  that  the  purchase  monies,  by  the  said  several  pur- 
chases, contracts,  or  agreements  agreed  by  the  defendant  to 
be  paid  for  the  said  messuage,  lands,  and  premises  to  the 
plaintiff  and  the  said  other  parties  beneficially  interested 
therein  as  aforesaid,  were  and  are  the  said  several  sums  of 
800/L,  510/.,  260&,  and  S50L,  making  together  the  said  sum 
of  1,920/1,  &C. ;  and  although  the  plaintiff  hath  performed  and 
fulfilled  all  things  in  the  said  articles  of  agreement  contained 
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1841.        on  her  part  to  be  performed  and  fulfilled,  and  although  she 
^I^^7~     and  the  said  several  other  parties  beneficially  interested  in 
«•  the  said  messuage,  lands,  and  premises  have  always,  firom  the 

time  of  making  the  said  articles  of  agreement,  been  ready 
and  willing  to  execute  and  make  the  defendant  a  convey- 
ance of  the  said  purchased  premises  so  to  be  executed  and 
made  as  aforesaid;  and  although  the  said  1st  of  January, 
A.  D.  1840,  and  the  time  for  the  payment  of  the  said 
purchase  monies  had  elapsed  before  the  commencement  of 
this  suit,  nevertheless  the  plaintiff,  in  &ct,  saith,  that  the 
defendant  hath  not  yet  hitherto  paid  the  said  purchase 
monies,  so  by  the  defendant  agreed  to  be  paid  as  aforesaid, 
or  any  part  thereof,  to  the  plaintiff  and  the  other  parties 
beneficially  interested  in  the  said  messuage,  land,  and 
premises,  or  any  or  either  of  them ;  and  the  said  purchase 
monies  remain  wholly  due  and  unpaid,  &c 

General  demurrer  and  joinder.  The  points  marked  for 
aigument  were,  that  the  action  should  have  been  brought 
by  the  plaintiff  and  the  other  parties  interested,  the  covenant 
being  joint  and  not  several ;  and  the  declaration  is  bad,  in  not 
averring  that  the  plaintiff  and  the  other  persons  mentioned, 
conveyed  or  executed  any  conveyance,  or  tendered  any 
conveyance  to  the  defendant,  such  conveyance  being  a 
condition  precedent,  or  a  concurrent  act  to  be  done  by  the 
plaintiff  and  the  said  other  persons.  And  that  the  supposed 
covenant  is  void  in  law,  the  other  persons  not  being  named, 
nor  bound  by  any  covenant  to  convey. 

Whitekursty  in  support  of  the  demurrer.  First,  the  de- 
claration is  badt  for  not  alleging  a  conveyance  or  an  offer  to 
convey.  The  only  averment  is,  that  the  plaintiff  and  the 
other  persons  *^  have  always,  firom  the  time  of  the  making 
of  the  said  articles  of  agreement,  been  ready  and  vnlling  to 
execute  and  make  the  defendant  a  conveyance."  Assuming 
that  the  defendant  was  bound  to  prepare  the  conveyance, 
still  the  plaintiff  should  have  averred  that  she  was  ready 
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and  willing,  and  oflPered  to  execute  it  It  never  could  have  1841. 
been  the  intention  of  the  parties  that  the  purchase  money 
should  be  paid  before  the  conveyance  was  executed.  The 
rule  of  law  deduced  from  the  authorities  is,  '^  that  where 
the  mutual  covenants  go  to  the  whole  consideration  on  both 
sides,  they  are  mutual  conditions,  and  performance  must  be 
averred"  (a).  If  the  averment  of  being  ready  and  willing 
to  convey  is  held  to  be  sufficient,  the  purchaser  might  be 
subject  to  an  action,  though  he  was  desirous  to  complete 
the  purchase.  In  this  case,  there  is  an  implied  covenant  on 
the  part  of  the  vendor  to  convey ;  the  declaration  ought, 
therefore,  to  shew  that  he  offered  to  execute  a  conveyance. 
In  Com.  Dig.  tit  "  Covenant,^  (A  2),  it  is  said, "  Where  some- 
thing is  covenanted  or  agreed  to  be  performed  by  each  of 
two  parties  at  the  same  time,  he  who  was  ready  and  offered 
to  perform  his  part,  but  was  discharged  by  the  other,  may 
maintain  an  action  against  the  other  for  not  performing  his 
part"  In  Peters  v.  Opie  (6),  the  agreement  was,  that  the 
plaintiff  should  build  a  house,  and  that  the  defendant  should 
pay  him  so  much  money  for  it ;  the  plaintiff  averred  that 
he  was  ready  and  offered  to  perform  his  agreement,  and  it 
was  doubted  whether  the  declaration  was  sufficient,  for  not 
averring  that  the  work  was  performed,  or  that  the  plaintiff 
was  prevented  finom  doing  it  by  the  defendant  In  Goodii" 
son  V.  Nunn{c)y  which  was  an  action  on  an  agreement, 
whereby  A.  stipulated  to  sell  B.  his  estate,  for  a  certain 
sum,  before  a  particular  day,  in  consideration  whereof  B. 
agreed  to  pay  that  sum  on  the  day,  and  on  £ulure,  to  pay 
21 L I  it  was  held,  that  these  were  dependant  covenants, 
and  that  A.  could  not  recover  the  21/.  without  shewing  a 
conveyance  on  his  part,  or  a  tender  of  one.  Glazebrook  v. 
JFoodrow(d)y  and  Jones  v.  Barkley^e),  are  authorities  to 
the  same  effect 

(a)  I  Wms.  Saund.  320,  e.  (n.)  (d)  8  T.  R.  366. 

(,6)  2  Saund.  348.  (e)  2  Doug.  689. 

(c)  4T.  R.  761. 
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1841.  The  Court  then  called  upon 

^"T^^'^"^         Crompton,  in  support  of  the  declaration.     In  this  case  it 
V.  is  not  necessary  to  aver  a  tender  of  the  conveyance.     It  is 

admitted,  that  where  a  concurrent  act  is  to  be  done,  per- 
formance of  it  must  be  averred  in  the  declaration ;  but  that 
rule  cannot  apply  to  a  case  like  the  present,  in  which  some- 
thing must  be  done  in  the  first  instance  by  the  other  party. 
In  every  case,  unless  otherwise  provided  by  the  express 
terms  of  the  contract,  the  deed  of  conveyance  must  be  pre- 
pared by  the  vendee,  Baxter  v.  LetDis{a\  Sugden  on  Ven- 
dors and  Purchasers  {b).  It  is  enough,  then,  to  aver  that 
the  plaintiff  was  ready  and  willing  to  execute  the  convey- 
ance. In  Price  v.  Williams  (c),  the  contract  provided  that 
a  lease  should  be  drawn,  prepared,  and  executed  at  the  sole 
expense  of  the  lessor ;  in  an  action  on  the  agreement  by 
the  lessee,  it  was  held  not  to  be  necessary  to  aver  that  a 
lease  was  tendered  to  the  lessor  for  execution.  It  is  suffi- 
cient that  the  plaintiff  is  ready  and  willing  to  execute  a 
conveyance  when  the  defendant,  whose  duty  it  is  to  prepare  it, 
enables  him  to  do  so.  As  to  the  other  point,  the  interests 
of  the  parties  are  several,  and,  therefore,  each  may  sue. 

Whitehurstf  in  reply.  The  plaintiff  should  have  averred 
an  offer  to  execute  a  conveyance :  for,  from  anything  which 
i^pears,  the  defendant  may  have  prepared  it.  It  is  a  very 
different  question,  whether  the  defendant  could  have  sus- 
tained an  action  for  the  non-completion  of  the  contract, 
without  having  tendered  a  conveyance  to  the  vendor  for 
execution.  Goodisson  v.  Nunn  and  Glasebrook  v.  Woodrowy 
clearly  shew  that  a  conveyance  must  be  either  made  or 
tendered  by  the  vendor,  before  he  can  sue  for  the  purchase 
money.  Phillips  v.  Fielding  (d),  and  Ferry  v.  Williams  {e), 
were  also  referred  to.    But  there  is  a  further  objection,  viz. 

(a)  Forrest,  61.  (d)  2  H.  Bl.  123. 

(6)  6th  Ed.  222.  (e)  S  Taunt.  62;  I  Moore,  498. 

(c)  I  M.  &  W.  6. 


V, 

Hill. 
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that  the  other  parties  beneficially  interested  are,  in  law,  1841. 
parties  to  the  covenant,  and  ought  to  have  joined  in  the  Poole 
action.  Though  they  have  not  affixed  their  seals  to  the 
deed,  they  have  made  themselves  parties  to  it  by  adoptix^ 
it.  Then  the  covenant  being  joint,  all  should  have  joined 
in  the  action,  Slingsbjfs  case  (a). 

Lord  Abinoer,  C.  B. — The  interest  of  these  parties  is 
clearly  several,  and  there  is  no  ground  to  support  the  de- 
murrer as  to  the  non-joinder.  We  will  consider  the  other 
point 

Cur.  ado.  vulU 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Abinoer,  C.  B. — [His  lordship  stated  the  declar 
ration,  and  then  continued  as  follows.] — We  were  at  first 
disposed  to  think  the  averment,  that  the  plaintiff  was  ready 
and  willing  to  execute  a  conveyance,  insufficient;  but 
after  hearing  the  argument  of  Mr.  Crompion^  and,  upon 
consideration,  we  are  satisfied  that  it  is  unnecessary  to  aver 
more  than  this.  On  a  contract  for  the  sale  of  lands,  (unless 
otherwise  stipulated)  the  conveyance  is  to  be  at  the  expense 
of,  and  to  be  prepared  by,  the  purchaser.  Here,  it  was  for 
the  purchaser  to  make  out  the  conveyance  in  the  usual 
course ;  that  being  done,  his  agreement  is,  on  a  given  day, 
to  pay  the  purchase  money,  and  the  plaintiff  is  to  execute 
the  conveyance,  and  complete  the  title.  The  defendant 
could  not  have  maintained  an  action  for  the  non-completion 
of  the  purchase,  without  averring  that  he  had  tendered  a 
conveyance.  He  was  to  do  the  initiative  before  the  plain- 
tiff could  be  called  upon  to  convey ;  and  the  plaintiff  was 
not  bound  to  execute  the  conveyance  until  the  defendant 
had  prepared  and  tendered  it  The  declaration  is,  therefore, 
good ;  and  there  will  be 

Judgment  for  the  Plaintiff. 

(a)  5  Go.  Rep.  19, 
VOL.  IX.  X  D.  P.  c. 
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1841. 

Cocker  v.  Tempest. 

Where  a  judge  J.  fflS  WR8  an  action  for  false  imprisonment,  agidnst  the 
made  an  order  late  sheriff  of  Yorkshire.  It  appeared,  from  the  aflSdavits, 
^IJ^^^  that  on  the  16th  of  May,  1840,  the  plaintiff  had  been  taken 
on  the  ground    jn  execution  on  a  ca.  sa.,  and  whilst  in  York  Castle,  an 

that  they  were 

brought  u^ainst  order  for  his  discharge,  purporting  to  come  from  the  execution 
motion  on  the  Creditor,  had  been  sent  to  the  sheriff.  It  was  afterwards 
^bg  Tem  sogg^ted,  that  this  order  was  forged,  and  the  sheriff  again 
to  rescind  that   took  the  plaintiff  into  custody.     The  plaintiff's  wife  then 

order,  was  held  ,.    ,  .      i.  i  u     i_ 

not  too  late.  applied  to  the  sheriff  for  his  discharge,  and  was  told  that 

has  unlimited  ^^  plaintiff  would  be  discharged  upon  signing  a  paper, 

power  over  its  ^hJeh  turned  out  to  be  an  undertaking  not  to  bring  any 

•ndnm  stay  action  against  the  sheriff.     The  plaintiff  signed  the  paper, 

broughtagainst  and  on  the  26th  of  June,   1840,  commenced  the  present 

§iough*tiie  action  for  false  imprisonment.     Application  had  been  made 

amement  was  ^  Parkcy  B.,  to  Stay  proceedings,  and  he  made  an  order 

theparties  were  accordingly, 
not  under  the 
authority  of  the 

^"^  JF.  H.  Watsofh  on  the  last  day  of  Michaelmas  Term, 

obtained  a  rule  nisi  to  rescind  the  order  ofParke,  B.,  against 
which 

Creswell  (Humphreys  with  him),  in  the  present  Term 
shewed  cause.  First,  the  application  is  too  late.  No  &ct 
is  disclosed  by  the  affidavits  to  account  for  the  delay  in  not 
applying  to  the  Court  until  the  last  day  of  the  Term  sub- 
sequent to  the  order.  [^Parke,  B. — This  is  a  mere  lapse 
of  time,  and  no  injiuy  having  accrued  to  the  defendant,  we 
do  not  see  anything  to  preclude  the  plaintiff  from  making 
the  application.  Alderson^  B. — Lapse  of  time  may,  under 
some  circumstances,  preclude  a  party  from  applying  to  the 
Court,  but  those  circumstances  do  not  exist  in  the  present 
case].  As  to  the  other  point,  there  can  be  no  doubt  of  the 
power  of  the  Court  to  stay  proceedings  when  the  justice  of 
the  case  requires  it.     It  is  the  constant  practice  to  do  so 


V. 

Temfist. 


Hn.ARY    TERM,   4   VICT.  30* 

where  a  second  action  is  brought  before  the  costs  of  a  former  1841. 
suit  are  paid,  Weston  v.  Withers  (a),  Moulton  v.  Bing-  Cockee 
ham  (6),  Baldwin  v.  Richards  (c).  \Alders(my  B, — ^The  con- 
solidation rule  depends  upon  the  same  principle,  and  also 
the  practice  of  the  Courts  before  the  late  act,  as  to  issuing 
commissions  for  examining  witnesses.  The  only  doubt 
appears  to  be,  where  the  agreement  is  entered  into  whilst 
the  parties  are  not  under  the  authority  of  the  Court].  The 
only  difference  in  that  case  is,  that  the  Court  requires  to 
be  informed  that  the  agreement  was  reasonable. 

W*  H.  Watson^  in  support  of  the  rule  The  Court  has 
no  jurisdiction  to  stay  proceedings,  except  in  cases  where 
the  agreement  is  made  under  the  authority  of  the  Court. 
When  the  parties  are  before  the  Court,  the  latter  may  im- 
pose upon  them  such  terms  as  to  giving  security  and  pay- 
ing costs  as  shall  seem  reasonable,  but  there  is  no  power  to 
exclude  suitors  finom  the  Court  I^  indeed,  such  power 
existed,  it  would  be,  in  most  cases,  unnecessary  to  apply 
to  the  Court  of  Chancery  for  an  injunction.  According  to 
the  argument  on  the  other  side,  every  inferior  Court  might 
exercise  the  same  power. 

Parke,  B. — There  is  no  doubt  that  the  Court  have 
power  to  stay  an  action  which  is  brought  against  good  faith, 
but  the  power  is  one  which  requires  great  discretion  in  the 
exercise  of  it 

Alderson,  B. — The  power  of  each  Court  over  its  own 
process  is  unlimited,  it  is  a  power  incident  to  all  Courts, 
inferior  as  well  as  superior ;  and  were  it  not  so  the  Court 
will  be  obliged  to  sit  still  and  see  its  own  process  abused 
for  the  purposes  of  injustice.  The  exercise  of  the  power 
is  certainly  a  matter  for  the  most  careful  discretion,  and 

(a)  2T.  R.  511.  (c)  Id.  n. 

(6)  Id.  n. 

x  2 
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1841.        where  there  are  conflicting  statements  of  facts,  I  agree  that 
'^^^j!^^^     it  is  in  general  much  better  not  to  try  the  question  between 
»•  the  parties  on  affidavit.     The  power  roust,  indeed,  be  used 

equitably,  but  if  it  is  made  out  that  the  process  of  the  Court 
is  used  against  good  faith,  and  we  should  omit  to  interfere 
to  prevent  it,  it  might  truly  be  said,  that  we  were  sitting 
here  to  enforce  injustice  instead  of  to  administer  justice. 
The  distinction  between  this  power  and  that  which  is  exer- 
cised by  a  Court  of  Equity  in  granting  an  injunction,  is, 
that  the  injunction  stops  proceedings  in  another  Court, 
this  only  in  the  Court  in  which  the  proceedings  are. 

Gurnet  and  Rolfe,  Bs.  concurred. 

Rule  refused. 


Eenrick  v.  Phillips. 

Sembk  that  on  *  ^  ^^  ^®®®*  *  verdict  for  500i,  was  taken  by  consent,  at 
*^®'^°^  A  ^®  ^^^  assizes  for  the  county  of  Denbigh,  subject  to  a  re- 
particulars  of  ference  of  the  cause  alone.  The  plaintiff,  by  his  particulars 
demand  are  not  of  demand,  had  claimed  421/.,  with  interest,  from  the  1st  of 
f^S^^i^U^  July,  1838,  the  aggregate  of  the  two  amounts  bemg  less 
trator,  there-     than  the  amount  of  the  verdict     The  submission  contained 

fore,  if  the  de-  /.        i  i  .  i 

fendant  seeks  a  power  for  the  arbitrator  to  proceed  ex  parte,  m  case 

plaintiff's    *  either  party  did  not  duly  attend.     The  defendant  did  not 

^un?o?the  ^^^"^^  ^^7  meeting,  and  the  arbitrator  awarded  that  the 

particulars,  he  yerdict  should  Stand  for  the  amount  agreed  upon  at  nisi 

should  produce        . 
them.  pnus* 

Jervis  now  moved  for  a  rule  to  shew  cause,  why  the 
award  should  not  be  set  aside.  The  arbitrator  has  exceeded 
his  authority.  He  had  power  only  to  determine  the  cause, 
and  has  awarded  a  greater  amount  to  the  plaintiff  than  he 
claimed  by  his  particulars  of  demand,  by  which  he  was 
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bound.      Bonner  y.    CharU(m{a)y  Pearse  v.   Cameron  {b).        1841. 
[Lord  Abingery  C.  B. — The  defendant  does  not  choose  to       kbnwck 

attend  the  arbitrator,  and  how  can  he  complain  of  the      _    ^^ 

Phillips. 

award  ?  He  made  no  objection  to  the  amount  of  the  ver- 
dict] The  particulars  of  demand  must  be  annexed  to  the 
record  (c),  and  if  that  was  not  done  in  this  case,  it  was  the 
fault  of  the  plaintiff,  who  cannot  take  advantage  of  his  own 
error.  [Alderson^  B. — Your  motion  supposes  that  the  nisi 
prius  record  was  before  the  arbitrator.  The  fact  is  not 
always  so.  Indeed  the  ordinary  practice  is  for  the  officer 
to  keep  it,  and  he  enters  the  verdict  finally,  according  to 
the  arbitrator's  award]  The  record  ought  to  have  been 
before  the  arbitrator,  and,  therefore,  the  presumption  is, 
that  it  was  before  him.  If  that  were  the  case,  and  the  par- 
ticulars were  not  annexed,  to  uphold  the  award  will  be 
offering  a  premium  upon  fi-aud.  [Lord  Abingery  C.  B. — I 
do  not  see  what  good  can  be  done,  unless  the  particulars 
are  shewn  to  have  been  before  the  arbitrator.  The  object 
of  the  rule  of  Court,  requiring  the  annexation  of  the  par- 
ticulars to  the  record,  was  to  enable  the  defendant  to  refer 
to  them.  Parkey  B. — The  plaintiff  was  restricted  to  the 
amount  of  his  particulars.  The  question  now  is,  what 
ought  to  be  taken  as  to  the  amount  ?  Lord  Abinger,  C.  B. — 
The  defendant  should  have  brought  the  particulars  before 
the  arbitrator,  if  he  meant  to  limit  the  plaintiff^s  demand.] 

The  Court  subsequently  granted  a  rule  nisi, 
to  set  aside  the  award,  unless  the  Plain* 
tiff  would  consent  to  reduce  the  verdict, 
to  the  amoimt  of  the  particulars  of  demand. 

(fi)  5  East,  139.  See  6  Jervis's  New  Rules,  p.  43, 

(6)  1  M.  &  S.  675.  4th  edit, 

(c)  Reg.  Gen.,  T.  T.,  1  Wm.  4; 
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In  an  action  «t 
the  suit  of  die 
Crown,  the 
Court  has  no 
power  to  issne 
a  mandamus 
for  the  ex- 
amination of 
witnesses  in 
India. 


Reoina  V.  Wood. 

J.  HIS  was  an  action  of  scire  taciss,  upon  a  bond,  at  the 
suit  of  the  Crown,  for  the  due  exportadon  of  a  quantity  of 
hops. 

Wightmany  on  the  part  of  the  defendant,  had  obtained  a 
rule  to  shew  cause,  why  a  mandamus  should  not  issue  for 
the  examination  of  a  witness  in  India,  against  which 


Jervis  shewed  cause.  This  apphcation  cannot  be  sup- 
ported. The  India  Act,  (13  Geo.  3,  c.  63,  ss.  40,  41,  42, 
43,)  authorizes  the  issuing  of  a  mandamus,  for  the  ex- 
amination of  witne.8ses  in  India,  in  certain  specified  criminal 
cases,  and  in  actions  at  law,  or  suits  in  equity,  commenced 
and  prosecuted  by  the  East  India  Company,  or  by  subjects 
for  causes  arising  in  India,  (section  44).  The  statute 
1  Wm.  4,  c.  22,  8.  1,  extends  the  provisions  of  the  India  Act 
to  all  the  foreign  possessions  of  the  Crown,  and  to  all  actions 
depending  in  any  of  his  Majesty's  Courts  of  law  at  West- 
minster, in  what  place  or  county  soever  the  cause  of  action 
may  have  arisen,  and  whether  the  same  may  have  arisen 
within  the  jurisdiction  of  the  Court,  to  the  judges  whereof 
the  writ  of  commission  may  be  directed,  or  elsewhere,  when 
it  shall  appear  that  the  examination  of  witnesses,  under  a 
writ  or  commission  issued  in  pursuance  of  the  authority 
hereby  given,  will  be  necessary  or  conducive  to  the  due 
administration  of  justice  in  the  matter,  wherein  such  writ 
shall  be  appUed  for.  Sect  4,  enacts,  "  That  it  shall  be 
lawful  for  each  of  the  Courts  at  Westminster,  &c.,  in  every 
action  depending  in  such  Court,  upon  the  application  of 
any  of  the  parties  to  such  suit,  to  qrder  the  examination, 
on  oath,  upon  interrogatories  or  otherwise,  before  the 
Master  or  Prothonotary  of  the  said  Court,  &c.,  of  any 
witnesses  within  the  jurisdiction  of  the  Court  where  the 
action  shall  be  depending,  or  to  order  a  commission  to 


0. 
Wood. 
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issue  for  the  examination  of  witnesses  on  oath,  at  any  place  1841. 
or  places  out  of  such  jurisdiction  by  interrogatories  or  Regina 
otherwise,  and  by  the  same,  or  any  subsequent  order  or 
orders,  to  give  all  such  directions,  touching  the  time,  place 
and  manner  of  such  examination,  as  well  within  the  juris- 
diction of  the  Court,  where  the  action  shall  be  depending, 
as  without,  &c."  By  the  former  act,  the  Crown  was  bound 
only  in  relation  to  the  criminal  cases  therein  mentioned. 
By  the  latter  act,  the  Crown,  if1[)ound  at  all,  is  bound  only 
with  reference  to  criminal  cases,  and  so  &r  as  the  Courts 
are  thereby  empowered  to  grant  a  mandamus  for  the  ex- 
amination of  witnesses  in  such  cases,  in  any  of  the  foreign 
possessions  of  the  Crown,  besides  India.  This  is  a  civil, 
not  a  criminal  proceeding,  and  the  only  course  is  to  file  a 
a  bill  in  equity,  Bonftam  v.  Leigh  (a).  The  books  con- 
tain no  precedent  or  authority  to  warrant  this  application ; 
there  is  indeed  a  MS.  case  in  the  office,  by  which  it  appears, 
that  an  order  was  made  in  a  case  resembling  the  present, 
but  there  the  depositions  were  objected  to. 

Wightmarij  contra.  It  is  not  denied  that  the  defendant 
cannot  obtain  the  object  he  seeks  for,  except  under  the 
statutes  referred  to,  or  by  bill  in  equity,  but  it  is  contended, 
that  the  conjoint  eflect  of  the  13  Geo.  3,  c.  63,  and  1  Wm.  4, 
c  22,  is  to  empower  the  Court  to  issue  a  mandamus  in 
this  action,  though,  at  the  suit  of  the  crown.  As  the  crown 
was  bound  by  the  former  of  these  acts  to  a  certain  extent, 
and  the  latter  extends  all  the  provisions  of  the  former  act, 
to  all  colonies,  &c.,  "  and  to  all  actions"  in  the  Courts  at 
Westminster,  the  language  is  suflSciently  comprehensive  to 
iaclude  the  case  of  an  action  at  the  suit  of  the  Crown.  It 
is  true,  that  the  Crown  is  not  named  in  the  latter  act,  but 
the  reference  to,  and  virtual  incorporation  of  the  India  Act, 
in  the  stat  1  Wm.  4,  c.  22,  afibrd  ground  for  inferring  that 
the  legislature  intended  to  bind  the  Crown.     If,  however, 

(a)  5  Price,  444. 
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the  Court  are  of  opinion  that  such  is  not  the  effect  of  the 
1  Wm.  4,  c.  22,  they  may,  at  all  events,  stay  proceedings, 
unless  the  Crown  consents  to  the  mandamus  issuing. 

Lord  Abinger,  C.  B.— -The  1  Wm.  4,  c.  22,  relates  to 
actions  between  subject  and  subject,  and  the  India  Act,  so 
fiur  as  the  Crown  is  concerned,  relates  to  indictments  or 
informations  for  misdemeanors  or  offences  committed  in 
India.  I  think  that  the  statute  1  Wm.  4,  c.  22,  does  not 
80  &r  adopt  the  provisions  of  the  India  Act,  as  to  com- 
prehend the  case  of  an  action  at  the  suit  of  the  Crown. 

Parke,  B.— I  think  that  the  rule  must  be  dischaiged. 
From  the  preamble  to  the  statute,  1  Wm.  4,  c  22,  it  may 
be  collected,  that  the  intent  of  the  statute  was,  to  extend 
the  remedy  provided  by  the  India  Act,  with  respect  to 
actions  between  subject  and  subject  But  if  it  is  to  be 
understood  as  adopting  the  whole  of  the  India  Act,  and 
applying  it  to  all  foreign  possessions,  then  the  answer  to 
the  application,  as  far  as  the  Crown  is  concerned,  is,  that 
this  is  not  an  indictment  or  information  in  the  Queen's 
Bench,  for  a  misdemeanor  or  offence  committed  in  any 
foreign  possession,  nor  is  it  within  any  of  the  classes  of 
criminal  cases  mentioned  in  the  India  Act 


GcTRNEY  and  Rolfe,  Bs.  concurred. 


Rule  refused. 


Lord  Macclesfield  v.  Baddeley. 

on abSl  oT        -■•  HE  declaration  in  this  case  contained  a  count  on  a  bill 
exchange,  with  ^f  exchange,  and  a  count  on  an  account  stated.     A  verdict 

a  count  on  an  *-^ 

account  stated, 

the  defendant  obtabed  a  verdict  on  the  first  count,  and  the  plamtiff  in  the  last.     A  rule  was 

obtained  to  set  aside  the  verdict  for  the  plaintiff  on  the  last  count,  and  for  a  new  trial :  the 

Court  allowed  the  plaintiff  to  discont'Tiuc,  without  payment  of  costs. 
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WQ8  found  for  the  defendant  on  the  first  count,  and  for  the 
plaintiff  on  the  last  The  defendant  afterwards  obtmned 
a  rule  to  set  aside  the  verdict  for  the  plaintiff  on  the  last 
count,  and  for  a  new  trial,  whereupon 

Robinsony  on  the  part  of  the  plaintiff,  obtained  a  rule 
nisi  to  discontinue,  without  payment  of  costs,  against  which^ 

Jervis  shewed  cause*  The  defendant  has  succeeded  as 
to  a  part  of  the  record,  and  has,  at  all  events,  a  right  to  the 
costs  of  that  issue.  If  the  defendant  had  taken  down  the 
cause  for  trial  by  proviso,  and  had  obtidned  a  verdict,  he 
would  have  been  entitled  to  the  costs  of  the  former  triaL 
Where,  on  the  trial  of  a  right  of  way,  claimed  in  one  count 
as  a  pubUc,  and  in  another  as  a  private  way,  a  general 
verdict  was  found  for  the  defendant,  and  a  new  trial  di-* 
rected ;  as  to  the  second  count,  it  was  held,  that  the  de- 
fendant, having  succeeded  on  the  second  trial,  was  entitled 
to  the  costs  of  the  issues  found  for  him  on  the  first.  Bower 
V.  HiU{a)i  JolUffe  v,  Mundy  (6),  may,  perhaps,  be  cited 
as  an  authority  to  the  contrary,  but  there  a  new  trial  was 
granted  upon  the  whole  record. 

Parke,  B. — The  rule  must  be  made  absolute.  The 
plaintiff  apphes  to  the  Court  ex  debito  justitia,  and  I  think 
we  ought  to  grant  the  application.  The  defendant  will 
not  be  prejudiced,  as  he  could  not  carry  the  record  down 
to  trial  as  to  part  only.  The  case  referred  to  must  have 
been  decided  upon  its  particular  circumstances, 

Rule  absolute. 
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(a)  2  Scott,  540. 

(6)  Ante,  vol.  7>  p.  325  ;  4  M.  &  W.  502. 
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To<M)too 
bopdgtrcBM 
AMCoritj  for 
the  doe  per- 
fbrmanoeof 
theoilioeof 
collector  of 
nteSy  md  coo 
dxtionedfor 


Webb  v.  James  and  Other& 

Debt  on  bond,  in  the  penal  sum  of  250L  The  de- 
fendants pleaded,  first,  non  est  factum,  after  setting  out  the 
bond,  and  condition  on  oyer,  which  were  as  follows:  *^  Know 
all  men,  by  these  presents,  that  we,  Henry  James,  of,  &c., 
W.  Mai^ry,  and  James  Lewis,  are  jointly  and  severally 
pi^mrait'oifall  held  and  firmly  bound  to  Thomas  Taylor  Webb,  o^  &c., 
^^j![^  Treasurer,  appointed  by  the  commissioners  acting  under 
lortne,  andfor    and  by  Virtue  of  an  act,  made  and  passed  in  the  32nd 

the  purposef  ^  ,  *^ 

of  m  certain       year  of  the  reign  of  his  late  Majesty,  king  George  the  Third, 

act  of  perlia- 
ment,  and  re- 
lative to  the 
coUectorshIp 
of  such  rates,** 
the  defendant 
pleaded,  that 
'*  no  rate  was 
made,  or  in 
any  way  ex- 
isted, which  he 
coold  legally 
and  according 
to  law,  collect 
or  ffet  in,  or 
coud  legally, 

or  accoidinff  to  appoint  one  or  more  treasurer  or  treasurers,  clerk  or  clerks, 

law,  demand  or 

obudn  b^  vir-  surveyor  or  surveyors,  and  such  collectors  of  the  rates  here- 
oAce  and^t  uiafter  mentioned,  and  such  other  officers  as  they  should 
he  did  not,  gjj J  necessary  for  the  execution  of  the  said  act ;  and  might, 
continuance  of  fix)m  time  to  time,  remove  and  displace  all  or  any  of  them, 
"  and  nominate  and  appoint  such  other  person  or  persons  in 
the  room  of  him  or  them  who  should  be  so  removed,  and 
that  the  said  commissioners  should  and  might,  and  they 
were  thereby  authorized  and  required  to  take  such  security 
fix>m  tune  to  time,  for  the  due  execution  of  the  said  offices 
respectively,  as  the  said  commissioners  should  think  proper. 
And  whereas,  the  said  Henr}'  James  having  been  duly 
elected  and  appointed  collector  of  the  rates  due  and  payable 

Eiea  would 
ave  been  held  bad  on  special  demurrer,  as  a  negative  pregnant,  for  not  showing  in  what  way 
the  rate  was  illegal,  but  those  objections  not  having  been  raised,  the   latter  averment  afforded  a 
substantial  answer  to  the  action. 


intituled,  &c.,  in  the  penal  sum  of  250/L,  of,  &c.,  to  be  paid 
to  the  said  Thomas  Taylor  Webb,  as  such  treasurer  as 
aforesaid,  and  his  successors  for  the  time  being,  for  which 
payment  to  be  well  and  fiiithfully  made,  we  bind  ourselves 
jointly,  and  each  of  us  bindeth  himself  severally,  &c/* 
"  Whereas,  in  and  by  the  above  mentioned  act,  it  was, 
amongst  other  things  enacted,  that  the  commissioners 
^rein  mentioned,  or  any  five  or  more  of  them,  should 
and  might,  fix>m  time  to  time,  nominate,  constitute,  and 


ment,  legally 
receive  any 
money,  by  vir- 
tue, or  for  the 
purposes  of  the 
saia  act,  or 
relative  to  the 
collectorship 
of  the  said 
rates. 

^eU;that 
the  former 
part  of  the 
>lea  would 
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under  and  by  virtue  of  the  said  act,  and  hath  been  called  1841. 
upon  to  give  security  for  the  due  performance  of  the  said 
o£Sce  of  collector  of  the  rates :  now,  the  condition  of  the 
above-written  obligation  is  such,  that  if  the  above  bounden 
Henry  James  shall,  from  time  to  time,  during  the  con- 
tinuance of  the  said  appointment,  or  of  any  friture  appoint- 
ment or  appointments  of  him  as  collector  as  aforesaid,  well 
and  fidthfully  collect  and  get  in  all  such  rates  as  he  may 
be  directed  to  demand  and  obtain  by  virtue  of  his  said 
oflSce,  and  do  and  shall  deliver  to  the  said  treasurer  all 
books  and  papers,  and  a  true  and  perfect  account,  in  writing, 
of  all  matters  and  things  committed  to  his  charge,  by  virtue 
of  the  hereinbefore  recited  act,  and  also  of  all  monies  which 
shall  have  been  by  him  received,  by  virtue  and  for  the 
purposes  of  the  said  act,  and  shall  and  do  pay  all  such 
monies  as  shall  have  been  received  by  him,  to  the  said 
Thomas  Taylor  Webb,  or  his  successors,  as  treasurer  for  the 
time  being,  acting  by  virtue  of  the  said  act,  relative  to  the 
coUectorship  of  the  said  rates,  then  this  obligation  to  be 
void,  or  otherwise  to  be,  and  remain  in  full  force  and  effect; 
Thirdly,  the  defendants  say,  that  there  was  not  any  other 
or  future  appointment  of  him,  the  said  Henry  James,  as 
collector  as  aforesaid,  except  the  said  appointment  in  the 
said  condition  mentioned ;  and  that  during  the  continuance 
of  the  said  appointment,  no  rate  was  made  or  in  any  way 
existed,  which  he,  the  said  Henry  James,  could  legally,  or 
according  to  law,  collect  or  get  in,  or  could  legally  or  ac- 
cording to  law,  demand  or  obtain,  by  virtue  of  his  said 
office ;  and  that  he  did  not,  at  any  time  during  the  con- 
tinuance of  the  said  appointment,  legally  receive  any  money 
by  virtue  or  for  the  purposes  of  the  said  act,  or  relative  to 
the  coUectorship  of  the  said  rates ;  and  that  he  did,  from 
time  to  time,  during  the  continuance  of  the  said  appoint- 
ment, deliver  to  the  said  treasurer  all  books  and  [lapcrs,  and 
a  true  and  perfect  account  in  writing,  of  all  matters  and 
things  committed  to  his  charge,  by  virtue  of  the  act  recited 
in  the  said  condition.     Verification. 
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184L 


Webb 

9. 

James 

ud  Others. 


Special  demurrer  to  the  last  plea,  on  the  grounds,  first,  that 
if  the  defendant  James  had  received  money  by  virtue  and  for 
the  purposes  of  the  act,  and  relative  to  the  collectorship,  he 
is  not  excused  firom  accounting  for  it,  and  paying  it  over, 
by  reason  of  any  illegality  connected  with  the  receipt  of  it 
Secondly,  that  the  plea  was  a  negative  pregnant,  and  that 
it  was  ambiguous  whether  it  meant  to  put  in  issue  the 
receipt  of  the  rates,  or  that  he  received  them,  but  that  such 
receipt  was  illegal.  Thirdly,  that  the  plea  tendered  an  issue 
upon  matter  of  law,  on  the  illegal  receipt  of  money,  and 
the  plaintiff  could  not  take  a  certain  or  material  issue  thereon. 

The  defendants'  points,  as  marked  for  argument,  were, 
that  the  last  plea  is  good,  inasmuch  as  it  aUeges  a  substantial 
performance  of  the  condition  of  the  bond,  according  to  the 
true  intention  thereof  which  intention  was  merely  to  insure 
the  due  collection  and  payment  over  by  the  collector  to  the 
treasurer,  of  all  monies  which  he  could  legally  collect,  and 
had  l^ally  received  in  his  office  of  collector,  and  not  to 
insure  the  collection  or  payment  over  of  the  rates,  which 
the  collector  was  not  authorized  by  his  office  to  collect 


W%Ue$9  in  support  of  the  demurrer.  The  plea  does  not 
shew  either  a  performance  of  the  condition,  or  allege  any 
excuse  for  non-performance.  It  is  also  ambiguous  whetlier 
the  defendants  mean  to  deny  the  receipt  of  the  rates,  or 
to  allege  that  they  are  excused  firom  paying  them  over  on 
account  of  their  having  illegally  received  them.  Admitting 
the  rates  to  have  been  illegal,  the  collector  is  not  excused 
fixHn  accounting  for  the  money  received,  unless  he  has 
had  notice  firom  the  rate-payers  to  refimd  it  The  plea 
should  then  have  averred  that  fact  The  principle  is  similar 
to  that  stated  in  Com,  Dig.  tit  "  Accompf'  (E  4),  where  it 
is  said  to  be  a  good  plea  in  accompt,  **  that  the  plaintiff  was 
a  disseisor,  and  that  the  disseisee  hath  re-entered." 


The  Court  then  caUcd  upon 

E.  V,  Williams  to  support  the  pica.     The  plea  is  good 
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if  it  shews  a  substantial  performance  of  the  condition.  Ac-  1841. 
cording  to  the  intent  of  the  parties,  Lord  Arlington  ▼• 
Merricke  {a)  established  that  the  terms  of  the  condition 
are  restrained  and  governed  by  the  recitaL  Applying  the 
principle  of  that  case  to  the  present,  it  will  appear,  that  the 
object  and  intent  of  the  parties  was  to  obtain  security  for 
the  due  performance  of  the  office  of  treasurer.  That  is 
shewn  by  a  denial,  that  James  '*  legally  received  any  money 
by  virtue,  or  for  the  purposes  of  the  act,  or  relative  to  the 
coUectorship."  Nares  v.  Bowles  (i)  is  an  authority  in  point 
That  was  an  action  on  a  bond  taken  to  secure  the  due  col- 
lection and  payment  over  of  public  duties  under  an  act  of 
ParUament,  and  it  was  contended,  in  arrest  of  judgment, 
that  the  act  never  authorised  the  collection  of  the  duties. 
Lord  EUenboroughy  C.  J.,  says,  **  Looking  at  the  condition 
of  this  bond,  as  it  appears  upon  the  record,  I  cannot  say 
that  if  the  rates  were  collected  without  any  authority,  the 
collector  could  be  called  upon  to  pay  them  over,  because 
he  would  be  answerable  to  the  individuals  from  whom  he 
had  illegally  recovered  the  money,  and  would  be  entitled  to 
retain  it  for  his  own  indemnity.  [Parke,  B. — That  is  only 
a  dictum  of  Lord  Ellenborough%  and  ought  to  be  qualified ; 
if  a  party  pay  money  with  a  full  knowledge  of  the  &cts,  he 
cannot  recover  it  back].  The  question  here  is,  not  whether 
the  rate-payer  could  maintain  an  action  for  money  received 
to  his  use,  but  whether,  under  the  terms  of  this  condition, 
the  sureties  are  liable  ?  The  object  of  the  bond  is  not  to 
secure  the  payment  of  monies  illegally  received,  but  of  such 
as  might  be  legally  collected  by  virtue  of  the  act.  The 
condition  recites,  that  James  had  been  appointed  collector 
^  of  rates  due  and  payable,  under  and  by  virtue  of  the  said 
act"  As  far  as  regards  the  sureties,  the  liability  is  limited 
to  the  accounting  for  monies  legally  received,  1  Wms, 
Saund.  414,  n.  5.  The  special  grounds  of  demurrer  are 
directed  to  the  allegation  in  the  plea,  as  to  the  illegal  re- 
ceipt of  the  money,  and  do  not  extend  to  the  averment, 

(a)  2  Wms.  Saond.  403.  (b)  14  Eaat,  &10 
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<^  that  during  the  continuance  of  the  said  appointment  no 
rate  was  made,  or  in  any  way  existed  which  he,  the  said 
H.  James,  could  legally,  or  according  to  law,  collect"  That 
iBuct  then  being  admitted,  the  plea  affords  a  sufficient  prima 
&cie  answer. 


Willesy  in  reply.  It  is  admitted,  as  a  general  principle, 
that  the  condition  of  a  bond  is  restrained  by  the  recitals, 
but  in  the  present  case  the  language  is  sufficiently  ex- 
tensive to  include  an  irregular  rate.  At  all  events,  the  plea 
is  a  negative  pregnant,  and  on  that  account  bad,  Mylne  v. 
Cole  (a),  Bac.  Abr.  tit  ''Pleas,''  420.  It  also  tends  to  put  in 
issue  matter  of  law,  and  to  bring  before  a  jury  the  question, 
as  to  whether  the  rate  was  legal  or  not?  The  plea  should 
have  shewn  in  what  the  illegality  of  the  rate  consisted, 
jibbot  of  Strata  Marcettas'  case  (6),  Hansford  v.  Cope^ 
land  (c),  Hume  v.  Liversidge  (d),  Ashby  v.  Harris  (e). 

Lord  Abinoeb,  C.  B. — We  are  satisfied  that  by  the  terms 
of  the  condition  the  collector  was  not  bound  to  pay  over 
monies  unless  received  in  pursuance  of  the  act ;  we,  there- 
fore, think  the  plea  good  in  substance,  and  that  the  other 
objections  are  not  sufficiently  raised  by  the  demurrer.  You 
had  better  amend. 


Pabke,  B. — ^I  think  the  first  part  of  the  plea  would  have 
been  liable  to  the  objections  raised,  if  they  had  been  suffi- 
ciently pointed  out  by  the  special  demurrer.  It  seems  to 
me,  that  the  plea  should  either  have  averred  that  no  rate 
was  made,  or  have  shewn  in  what  respect  it  was  illegal 
However,  it  is  clear,  from  the  context,  that  the  demurrer 
points  to  the  other  allegation  in  the  plea,  viz,,  that  the 
collector  "  did  not  legally  receive  any  money  by  virtue  or 
for  the  purposes  of  this  act"  That,  however,  appears  to 
me  a  sufficient  averment  of  performance  of  the  condition, 


(a)  Cro.  Jac.  87. 

(6)  9  Ck).  30. 

(c)  1  Nev.  &  Per.  671. 


(d)  1  C.  &  M.  332. 
(e)  Ante,  vol.  5,  p.  742. 
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and  it  is  enough  to  say,  that  upon  this  demurrer  the  plea        1841. 
is  good. 


Webb 

9. 

Leave  to  amend,  otherwise  judgment  for  Defendants.         and  Otlien. 


The  Attorney  General  v,  Donaldson  and  Others. 

J.  mS  was  an  information  of  intrusion  against  the  de-  The  4  &  5 
^ndantSy  who  were  commissioners  of  sewers,  and  who  had,  (^  ^  ple^bnff 
in  that  capacity,  rated  the  royal  palace  at  Kensington,  and  ^"^l®'?  ^^ 
levied  the  rate,  by  distress,  in  a  house  aUeged  to  be  part  of  Ooii^  tW 

.•I  I  fore,  in  an  in. 

the  palace.  formation  for 

intnuion,  the 
Court  has  no 

Ogle  moved  for  a  rule,  calling  on  the  Attorney  General  V^^^  ^  «»»- 

Del  tff^  attor* 

to  shew  cause,  why  the  defendants  should  not  be  allowed  to  ney  general  to 
plead  several  matters.     It  was  proposed  to  plead,  first,  not  fei^t  to 
guilty ;  secondly,  that  the  house  in  question  was  not  part  ^^tetT^*'** 
of  the  Royal  Palace :    thirdly,  a  justification  under  the 
powers  vested  in  the  commissioners  of  sewers.     The  AU 
tomey  General  v.  Snow  (a),  and  Rex  v.   Huggins{b)i  were 
referred  to  as  authorities  in  support  of  the  application. 

Parke,  B. — If  the  Attorney  General  refiises  to  consent, 
we  have  no  power  to  compel  him.  It  is  only  under  the 
4  &  5  Ann.  that  a  party  has  a  right  to  plead  double,  and, 
unless  that  statute  binds  the  Crown,  we  have  no  juris- 
diction. Now  the  cases  referred  to,  have  been  expressly 
overruled  by  the  Attorney  General  v.  Allgood  (c),  in  which 
Parker 9  C.  J.,  observes,  that  Rex  v.  HugginSy  is  misreported, 
and  that  the  Attorney  General  v.  Snow  is  accompanied 
with  a  quasre  of  the  Reporter,  as  to  whether  the  4  &  5  Ann. 
extends  to  the  case  of  the  Crown. 

Rule  refiised. 


(a)  I  Bunb.  96.  (c)  Parker,  I. 

(6)  Com.  422. 
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IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1 841 .  Ex  parte  Wilkinson. 

Where  a  derk  J  AMES  moved  for  a  rule  to  shew  cause,  why  an  articled 
^  ^Ittomev^  clerk,  named  Wilkinson,  should  not  be  discharged  from  his 
who,  during  the  articles,  by  which  he  was  bound  to  an  attorney  of  this  Court 

ooQthiauice  of  .  , 

the  articles,  who  resided  at  York.  After  serving  some  time,  the  attorney 
\^fj„gi  will  f^U  ^^^  pecuniary  difficulties,  and  absconded,  in  order  to 
mntamleto   hyqJ^j  \^  creditors.      The   question  was,  as  to  how  the 

discharge  the  ^  ' 

clerk  from  his  service  of  the  rule  should  be  effiscted  ?  It  was  proposed, 
permit  it  to  be  that  the  rule  nisi  should  be  left  at  the  defendant's  last  place 
iMt  place  of  of  abode  at  York,  and  be  stuck  up  in  the  Queen's  Bench 
^^<'*^*°^,  Office.  He  cited  an  anonymous  case,  fi-om  1  Chit  Rep. 
on  his  agent,  if  558,  note,  a  similar  application  had  been  granted,  and  where 

lie  has  one.  •     m  •       i*       ^    i 

sumlar  service  directed. 

Williams,  J. — I  think  that  service  will  be  sufficient,  if 
he  has  not  an  agent  in  town.  If  he  has,  I  think  he  ought 
to  be  served  also. 

Rule  nisi  accordingly. 

JamBt  afterwards  made  the  rule  absolute,  no  cause  being 
shewn. 

Rule  absolute. 
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Cocker  v.  Shuttleworth. 

J^  ORTESCUE  ishewed  cause  against  a  rule  nisi,  obtained  If  a  defend. 
DJ  JVhitehursty  calling  on  the  plaintiff  to  shew  cause  why  improperly  ob^ 
the  defendant  should  not  sign  judgment  as  in  case  of  a  non-  So^c^a^docii- 
suit,  he  not  having  proceeded  to  trial  pursuant  to  notice.    It  "*°*  ^^tL 
appeared,  by  the  affidavit,  that  after  issue  had  been  joined,  plajntifl^  and 
notice  of  trial  was  given  for  the  last  Summer  Assizes.     The  tential  to  hk 
plamtiff  did  not,  however,  proceed  to  trial,  pursuant  to  his  ^SS*^,^ 
notice,  and  the  present  rule  was  obtained  for  judgment  as  ^^^?^  P"^ 
in  case  of  a  nonsuit     The  reason  stated  on  the  behalf  of  trial,  i>anaaiit 
the  plaintiff  for  not  proceeding  to  trial  was,  that  the  de- 
fendant's attorney  had  surreptitiously  obtained  possession  of 
a  partictilar  paper,  which  was  essential  to  the  plaintiff's  case, 
from  a  servant  of  the  plaintiff.    The  affidavit,  however,  did 
not  disclose  what  the  nature  of  the  paper  in  question  was. 
Fortescue  contended,  that  this  conduct  of  the  defendant  was 
an  abundant  excuse  to  the  plaintiff  for  not  proceeding  to 
trial  at  the  time  stated  in  his  notice.     He  also  submitted, 
that  the  rule  ought  to  be  discharged,  with  costs,  vnthout 
requiring  the  plaintiff  to  give  a  peremptory  undertakings 
The  defendant  ought  never  to  have  applied  for  the  rule. 

Whitehursty  contra,  was  stopped  by  the  Court 

Williams,  J. — I  think,  that  as  the  defendant,  by  thiis 
obtaining  possession  of  this  paper,  has  prevented  the  plain- 
tiff from  proceeding  to  trial,  it  furnishes  a  sufficient  reason 
why  the  rule  should  be  discharged,  on  a  peremptory  under^ 
taking  by  the  plaintiff  to  proceed  to  trial  at  the  next  assizes; 
but  that  does  not  justify  the  discharge  of  this  rule  absolutely. 
The  rule  will,  therefore,  be  absolute  accordingly. 

Rule  absolute  accordingly. 


VOL.  UL  T  D.  p.  c. 
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Where  a  jadg. 
mentand  exe- 
cution are  let 
aside  for  irreb 

gularity,  the 
Court  oai  no 
power  toim* 
poie  the  term 
on  the  defend- 
ant, that  he 
ihdl  bring  no 
action. 


Adlam  v.  Noble. 

jIN  this  case  an  application  had  been  made  successfolly  to 
set  aside  a  warrant  of  attorney,  a  judgment  signed  thereon, 
and  an  execution  levied,  on  the  ground  of  non-compliance 
with  the  provisions  of  I  &  2  Vict,  c  110,  ss.  8  &  9.  The  rule 
was  not  moved  with  costs,  and  was  made  absolute  without 
costs ;  but  the  defendant  was  restrained  by  the  rule  from 
bringing  any  action. 


Addison  afterwards  appUed  to  amend  the  rule,  by  striking 
out  the  term  thus  imposed.  He  contended,  that  the  Court 
had  no  power  to  restrain  a  party  from  bringing  his  action, 
as  the  setting  aside  proceedings  in  question  was  a  matter 
of  right  It  was  true,  that  in  some  cases,  where  a  party's 
proceedings  were  set  aside,  and  he  paying  the  costs  of  the 
application,  the  Court  imposed  the  term,  in  poenam,  that 
no  action  should  be  brought  That,  however,  was  by  con- 
sent, and  the  party  had  a  right  to  refrise  such  an  arrange- 
ment. Besides,  in  this  case,  no  costs  were  prayed.  He 
cited  Cash  v.  Wells  {a%  where  it  was  held,  that  the  appU- 
cation  for  setting  aside  a  judgment  as  against  good  &ith,  is 
ex  debito  justitiae,  and  the  Court  will  not  impose  on  the 
defendant,  as  a  condition  for  setting  it  aside,  that  he  shall 
bring  no  action.  Again,  in  Abbott  v.  Greenwood  ib\  the 
Court  held,  that  if  a  proceeding  is  irregular  the  opposite 
party  has  a  right  to  have  it  set  aside ;  and,  therefore,  if  the 
term  of  bringing  no  action,  is  not  imposed  by  the  Court  at 
the  time  of  disposing  of  the  rule  for  setting  aside  the  irregular 
proceedings,  the  successful  party  cannot  be  restrained  from 
brining  an  action  in  respect  of  irregularity.  It  was  true, 
that  in  the  case  of  Lorimer  v.  Ltde  (c),  the  Court  held,  that 
on  setting  aside  a  judgment  and  execution  for  irregularity, 
it  would  restrain  the  defendant  trova  bringing  an  action  of 


(a)  1  B.  &  Ad.  375. 
(6)  Ante,  vol.  7.  p.  534. 


(c)  1  Chit  Rep.  134. 
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trespass,  unless  a  strong  case  of  damages  was  shewn.     That  1841. 

case,  however,  as  well  as  the  others  to  a  similar  effect  men-  adlam 

tioned  in  the  note  to  it,  must  be  considered  as  over-ruled  »• 
by  the  two  cases  first  cited. 

Butt,  in  support  of  the  rule,  contended,  that  a  power  to 
restrain  a  party,  under  such  circumstances,  was  vested  in 
the  Court,  and  he  mentioned  a  case  of  Fountaine  v.  Hall, 
in  which  Mr.  Justice  Coleridge,  sitting  at  Chambers,  had 
restrained  a  party  firom  bringing  an  action  in  a  case  similar 
in  its  &cts  to  the  present 

Cur.  adv.  vult 

WnjJAMfl,  J. — I  have  spoken  to  my  brother  Coleridge 
about  the  case  of  Fountaine  v.  HtUl,  and  he  informs  me 
that  that  case  was  referred  to  him  for  the  purpose  of  saying 
what  ought  to  be  done.  He  there  took  the  question  of 
staying  any  action  in  respect  of  the  plaintiff's  irregularity 
into  his  own  hands.  No  one  objected  to  this,  and,  there- 
fore, it  must  be  considered  as  having  been  done  with  the 
tacit  consent  of  the  defendant  My  brother  Coleridge, 
however,  had  no  doubt,  in  his  own  mind,  that  if  the  de-^ 
fendant  had  objected,  the  term  could  not  have  been  imposed. 
I  think  the  present  rule,  therefore,  must  be  simply  made 
absolute,  without  saying  anything  as  to  bringing  an  action. 

Rule  absolute  accordingly^ 


Baker  v.  Wella, 

JoUTI'  shewed  cause  against   a  rule  nisi,  obtained  by  Where  a  rule 
Mellor,  for  an  attachment  for  non-payment  of  costs,  pur-  ^hmem^for" 

non-payment  of 
cocts,  pursuant  to  an  award,  has  been  obtained  in  one  Term,  and  dropped  in  consequence  of  ne- 
godations  between  the  parties,  and  part  of  the  costs  are  paid,  if  it  is  souffht  to  obtain  an  attach- 
ment for  the  non-pavment  of  the  residue,  the  rule  for  that  purpose  caimot  be  drawn  up  on  merely 
reading  the  dropped  rule,  and  an  a£Bdavit  of  fresh  demano. 

The  Court  wiU  discharge  a  rule  obtained  on  such  materials,  with  costs,  if  an  action  for  the 
recovery  of  the  sum  in  dilute  was  pending  at  the  time  of  the  demand  made. 

Y   2 
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1841.        suant  to  an  award.     The  rale  waa  drawn  up  on  reading  a 
^"^^^^^     rule  nisi  of  Trinity  Term,  1840,  for  an  attachment  in  the 
«•  same  cause,  and  also  on  reading  an  affidavit  of  a  demand  of 

the  sum  in  question  from  the  defendant  Butt  contended, 
that  the  materials  on  which  the  rule  was  drawn  up  were 
insufficient.  It  should  have  been  drawn  up  on  reading  the 
rule  of  Court,  the  Master's  allocatur  thereon,  and  the  award, 
in  addition  to  the  affidavit  of  demand. 

MelloTy  in  support  of  the  rule,  contended,  that,  under  the 
circumstances,  the  rule  had  been  drawn  up  on  sufficient 
materials.  An  award  had  been  made,  and  the  costs  demanded 
in  the  usual  way.  In  Trinity  Term,  1840,  a  rule  nisi,  for 
an  attachment  for  non-payment  of  the  sum  in  dispute  was 
obtained.  That  rule  was  drawn  up  on  reading  the  rule  of 
Court,  the  Master's  allocatur  indorsed,  the  award,  and  the 
affidavit  of  demand.  After  obtaining  this  rule,  negociations 
were  commenced  between  the  two  parties  for  the  payment 
of  the  money  by  instalments.  A  portion  was  paid,  and 
the  remainder  left  unpaid.  Nothing  further  was  done  on 
the  rule  nisi  for  an  attachment  In  Michaelmas  Term  last, 
the  present  rule  was  obtained,  and  the  facts  being  stated  to 
the  Court,  Mr.  Justice  Patteson  thought  it  would  be  sufficient 
to  draw  up  the  present  rule,  on  reading  the  dropped  rule  of 
llVinity  Term  last,  U^ther  vrith  an  affidavit  of  a  fresh  de- 
mand made.  It  was  submitted,  that  the  dropped  rule  being 
drawn  up,  on  reading  the  proper  materials  for  such  an 
application  as  the  present,  it  was  sufficient  to  draw  up  this 
rule  on  reading  the  dropped  rule. 

WiLUAMS,  J. — What  is  there  to  shew  on  the  &ce  of  this 
rule,  that  it  has  been  drawn  up  on  reading  the  documents, 
which,  according  to  the  practice  of  the  Court,  are  made  the 
foundation  of  that  rule  ?  I  can  entertain  no  doubt  upon  the 
point  I  think  that  it  is  not  sufficient  to  draw  up  this  rule, 
merely  on  reading  the  dropped  rule  nisi,  of  Trinity  Term 
last     The  present  rule,  must,  therefore,  be  discharged. 
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^ti^^  contended,  that  the  rule  ought  to  be  discharged  1811. 
with  costs :  for,  it  was  expressly  sworn,  that  an  action  had  Bake* 
been  brought  for  the  recovery  of  the  same  sum  as  that  for  «'• 

which  the  present  rule  for  an  attachment  was  obtained. 
That  action  was  pending  at  the  time  the  demand  supporting 
this  rule  was  made.  The  writ  was  issued  on  the  19th  of 
June,  and  the  demand  was  made  on  the  let  of  July.  He 
cited  the  case  of  Uiggim  v.  Willes  (a).  That  case  shewed 
that  the  Court  viewed  the  conduct  of  a  party  bringing  an 
action  on  an  award,  and  applying  for  an  attachment  during 
its  pendency,  as  exceedingly  improper. 

MeUor  cited  the  case  of  Paull  v.  PauU(b),  where  it  was 
held,  that  an  attachment  for  a  non-performance  of  an  award 
would  not  be  granted,  if  an  action  has  been  commenced, 
except  on  the  terms  of  discontinuing  the  action,  and  paying 
the  costs.  That  case  might  be  an  authority  to  shew  that 
the  Court  would  not  grant  an  attachment  without  discon- 
tinuing the  action,  but  was  no  authority  to  prove  that  if 
the  rule  was  obtained  for  an  attachment,  it  would  be  dis- 
charged with  costs  (c). 

Cur.  adv.  ulL 

Williams,  J. — It  appears  to  me,  that  as  there  were  two 
irregularities  in  this  case  on  the  part  of  the  person  applying, 
one,  in  not  bringing  the  documents  properly  before  the 
Court ;  and  the  other,  in  bringing  an  action  for  the  same 
cause,  and  during  its  pendency  making  the  demand  sup- 
porting this  rule,  and  it  does  not  appear  that  that  action 
has  been  discontinued,  the  rule  must  be  discharged,  with 
costs. 

Rule  discharged,  with  costs. 

(a)  3  M.  &  R.  382.  &  P.  81  where  the  Court  refused 

(b)  Ante,  vol.  2,  p.  340.  to  grant  an  attachment  on  an 

(c)  See  Badky  v.  Loveday,  1  B.      award,  pending  an  action  on  it. 
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AiJFOBD  t;.  Fellowes. 


Where  nego-      JUUTT  shewed  cause  acrainst  a  rule  nisi,  obtained  by 

tiationi  for  the  .  . 

•ettlement  of      Toprel,  which  called  upon  the  plaintiff  to  shew  cause,  why 
TOo^eded,  ^*   judgment  as  in  case  of  a  nonsuit  should  not  be  signed.     It 
L^fe^  **  ^^     ^^  ^  country  cause,  and  issue  was  joined  in  sufficient  time 
plaintiff  to         to  give  notice  of  trial  for  the  last  summer  assizes.     No  notice 
trial,  according  of  trial,  howevcr,  was  given.     In  answer  to  the  application, 
SthefioSL*    *"  affidavit  was  produced,  in  which  it  was  sworn,  that  the 
and  the  de-       reason  why  the  plaintiff  did  not  give  notice  of  trial  at  those 
tains  a  rule  for   assizcs,  was,  that  a  negociation  had  been  commenced  between 
casfofa  non™  ^^  plaintiff  and  the  defendant,  for  the  settlement  of  the 
wfu^^TTC    ^^^^>   ^^^  ^^^  negociation  could  not  be  considered  as 
the  rule  with      having  finally  failed,  until  the  month  of  December  last     It 
was,  therefore,  impossible,  under  such  circumstances,  for  the 
plaintiff  to  proceed  to  trial,  according  to  the  course  and 
practice  of  the  Court  Under  these  circumstances,  it  was  sub- 
mitted, that  as  the  defendant  was  a  party  to  the  negotiation, 
and  was,  therefore,  aware  that  the  plaintiff  could  not  pro- 
ceed to  trial  at  the  last  Summer  Assizes,  the  present  rule 
ought  not  to  have  been  obt^ned  for  judgment  as  in  case  of 
a  nonsuit 

Taprely  in  support  of  the  rule,  contended,  that  the  facts 
stated  in  the  affidavit  read,  might  be  a  sufficient  ground  for 
discharging  the  rule  on  a  peremptory  undertaking,  be- 
cause a  sufficient  excuse  was  furnished  for  not  proceeding 
to  trial,  but  could  be  no  ground  for  discharging  the  rule 
absolutely. 

Williams,  J. — The  question  is,  whether  what  occurred 
between  the  parties  is  not  only  an  excuse  for  not  proceeding 
to  trial,  but  whether  it  would  render  any  proceeding  on  the 
part  of  the  plaintiff  contrary  to  good  faith,  supposing  he 
had  proceeded  to  trial  ?  It  seems  to  me,  that  the  attempt 
to  arrange  the  matter  by  means  of  negociation,  would  have 
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been  an  excuse  to  the  defendant  for  not  appearing  at  the        1841. 
trial     If,  then,  the  plaintiff  could  not,  under  the  circum-       altoed 
stances,  have  proceeded  to  trial,  without  committing  a  breach  ^' 

of  faith,  it  appears  to  me  that  the  defendant  was  wrong  in 
obtaining  this  rule.  The  present  rule,  therefore,  must  be 
discharged,  and  with  costs. 

Rule  discharged,  with  costs. 


Wyatt  v.  Nicholls. 

Montague   smith  shewed  cause  against  a  rule  The  Court  wiU, 
nisi,  obtained  by  Udall^  for  enlarging,  for  four  months,  a  circumstances, 
peremptory  undertaking  given  by  the  plaintiff.     It  was  an  "*^  f °/*^"ts 
action  for  the  recovery  of  a  sum  of  7i  8«.  1 1  rf.,  and  a  writ  of  i>«niiit  a  plain- 

ti£P  to  enlarge, 

trial  had  been  obtained  to  try  the  issue  before  the  under  hv  the  period 
sheriff.    The  debt  was  incurred  in  the  month  of  June,  1832,  the  to"for 
and  the  present  action  was  brought  at  the  beirinnimp  of  the  ^"^^^"^.* 

*  ^  o         *-o  peremptory 

year  1838.     The  plaintiff  not  having  proceeded  to  trial  ac-  undertaking. 

cording  to  the  course  and  practice  of  the  Court,  a  rule  nisi, 

for  judgment  as  in  case  of  a  nonsuit  was  obtained.     That 

rule  was  discharged,  on  the  plaintiff  giving  a  peremptory 

undertaking  to  try  the  cause  in  two  months.     The  excuse 

made  for  not  proceeding  to  trial  before,  was  the  lunacy  of 

a  material  witness.     On  the  same  ground,  it  was  sought  to 

support  the  present  implication,  to  enlarge  the  peremptory 

undertaking  for  four  months.     This,  it  was  submitted,  was 

no  ground  for  enlarging  the  peremptory  undertaking ;  as  it 

being  impossible  to  ascertain  when  the  witness  in  question 

would  cease  to  be  a  lunatic,  the  peremptory  undertaking 

might  be  enlarged  for  an  unlimited  period.     The  Court 

would  not  allow  such  delay  on  the  part  of  the  plaintiff. 

Udally  in  support  of  the  rule,  contended,  that  the  a})pli- 
cation  was  reasonable.     The  cause  of  the   plaintiff  *s  noi 
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proceeding  to  trials  did  not  proceed  from  any  fimlt  of  the 
plaintiff^  but  from  the  act  of  God.  The  period^  for  which 
it  was  proposed  to  enlaige  the  peremptory  undertaking,  was 
not  excessive;  and  if  the  defendant  was  anxious  to  try 
sooner  than  before  the  lapse  of  four  months,  he  might  take 
down  the  record  by  proviso. 

Williams,  J. — ^I  think  the  peremptory  undertaking  must 
be  enlarged  for  four  months,  the  plaintiff  paying  the  costs  of 
ihe  application. 

Rule  absolute  accordingly. 


Goodman  v.  Trevanion. 

What  b  idBv  JRlNOWLES  moved  for  leave  to  sign  judgment  on  an  old 

adefraduitit  warrant  of  attorney.    The  question  was,  whether  sufficient 

auSoiSe^e*  P^wf  was  given  that  the  defendant  was  still  alive.     The 

tiffnisg  of  a  a£5davit  on  which  the  application  was  founded,  stated,  that 

Jaaffment  on  an 

old  warrant       the  deponent  had  seen  the  defendant  within  six  months ; 
flf  attorney.        ^^  ^^  defendant's  attorney  had  stated  to  the  deponent 

that  his  client  was  living  near  Bruges ;  that  the  deponent, 
on  the  24th  of  December,  called  on  the  defendant's  attorney, 
and  that  the  attorney  told  him,  that  he  had  received  a  letter 
from  the  defendant  on  the  21st,  which  information  the  de- 
ponent believed  to  be  true;  that  the  attorney  shewed 
deponent  a  letter  as  the  one  which  he  had  received ;  that 
the  deponent  was  acquainted  with  the  handwriting  of  the 
defendant,  and  that  he  believed  the  letter  to  be  in  his 
handwriting. 

Williams,  J. — I  think  that  is  sufficient  proof  that  the 
defendant  is  alive.     You  may,  therefore,  take  your  rule. 

Rule  granted, 
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Boucher  v.  Roe. 

jBLDDISON  moved  for  a  rule  to  shew  cause,  why  the  de-  ApUintiffn^ 
daratioDy  in  this  case,  and  all  subsequent  proceedings  should  ntUm,  and 
not  be  set  aside  for  irregularity.     The  defendant  was  in  ^[J^ona 
custody  of  the  Marshal,  at  the  suit  of  a  third  person.  ?efend^^ij^ 

•'^  '  ^  *  V  in  cuilcM^  aft 

While  in  such  custody*  the  present  plaintiff  served  him  tlwsiiitola 
with  a  writ  of  summons,  and  afterwards  with  notice  of  de-  and  »  noi 
daration,  instead  of  the  declaration  itsel£    It  was  contended,  U9v\£^ 
that  the  declaration  ought  to  have  been  served,  and  not  filed,  «*•»*><»• 
and  notice  given,  as  the  prisoner  was  in  custody. 

Williams,  J. — There  is  nothing  whatever  to  prevent  a 
plaintiff  firom  proceeding  in  the  ordinary  mode  against  a 
defendant,  though  at  the  time  he  happens  to  be  in  prison 
at  the  suit  of  a  third  person.  The  case  might  be  different, 
if  he  was  in  custody  at  the  suit  of  the  plaintiff.  You  will, 
therefore,  take  no  rule. 

Rule  refused. 


Friden  v.  Bray. 

wvALLINGER  moved  for  the  costs  of  the  day,  in  this  The  Coon  will 
case,  for  not  proceeding  to  trial  pursuant  to  notice.     He  J^^!"the 
was  instructed  to  move  that  the  rule  should  be  drawn  up  ®^  ^f^® 
with  a  stay  of  proceedings.  »tay  of  pro- 


ceedingii. 


Williams,  J. — That  is  a  term  which  cannot  be  introduced 
into  the  rule.  You  may  have  the  rule  absolute  in  the  first 
instance  for  the  costs  of  the  day. 

Rule  accordingly. 
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1841. 

KmWAN  V.  GOODICAN. 

A  wvram  of      wrHATELYEhewed  cause  against  a  rule  nisi,  obtained 
^l^iSn^  byJlleft^tfr,  for  taking  a  warrant  of  attorney  given  by  the  de- 
MrtiftoVta       fe^cUmt  off  the  file,  and  cancelling  it,  on  the  ground  that  the 
praeeediBgf      consideration  on  which  it  was  founded  was  illegal    It  ap- 
mrdefar         peared,  by  the  affidavits,  that  the  plaintiff,  Mrs.  Kirwan,  had 
^^^2^^jt    employed  the  defendant  as  her  attorney.  In  the  course  of  this 
^^P^*°^^||^  emjdQyment,  he  so  fiu:  misconducted  himseli^  that  a  rule  was 
will  dveet  H     granted,  requiring  him  to  shew  cause,  why  he  should  not  be 
tiMftle  and       Struck  off  the  roll  of  attorneys  of  this  Court     While  this 
^■■^•^'•^         rule  was  pending,  Goodman  applied  to  Mrs.  Kirwan,  to  in- 
duce her  not  to  prosecute  her  rule  any  further.    In  order 
to  induce  her  to  accede  to  his  proposal,  he  offered  her  the 
warrant  of  attorney  in  question,  which  secured  the  payment 
of  a  considerable  sum  of  money ;  this  offer  was  accepted. 
Hie  money  was  to  be  paid  within  a  certain  time.     Not 
being  so  paid,  Mrs.  Kirwan  became  urgent  for  the  liqui- 
dation  of  her  claim.     Goodman  then  obtained  the  present 
rule,  to  set  aside  the  warrant  of  attorney,  on  the  ground 
that  the  consideration  on  which  it  was  founded  was  illegal 
It  was  submitted,  that  the  Court  would  not  yield  to  such 
an  application  on  the  part  of  a  person  who  had  so  im- 
properly and  unprofessionaUy  conducted  himself. 

Thesiger,  in  support  of  the  rule,  cited  the  case  of  Collins 
V.  Blantem  (a).  That  was  an  action  of  debt  on  a  bond 
for  700/L ;  to  the  declaration,  the  defendant  pleaded,  that  a 
person  named  John  Rudge,  had  indicted  two  of  the  obligors 
and  three  otheis  for  perjury;  that  Rudge,  the  plmntiff, 
and  the  five  indicted  persons  agreed  that  the  plaintiff 
should  give  Rudge  his  note  for  3502.  in  consideration  of  his 
not  appearing  to  give  evidence  on  the  trial  of  the  indict- 

(a)  2  Wils.  341. 


HILARY    TERM,   4   VICT.  331 

ment  for  perjury,  and  that  the  obligors  should  give  their        1841. 
bonds  to  the  plaintiff  as  an  indemnity  for  giving  the  note ;       kulwan 
that  the  note  and  the  bond  were  respectively  given  for  the  »• 

illegal  consideration  mentioned.  On  demurrer  to  this  plea, 
it  was  held,  that  the  bond  was  void  at  common  law.  In 
Pool  v.  Bousfield  {a\  an  agreement  was  made  between  the 
payee  of  a  bill  of  exchange  and  the  drawer,  that  he  would 
not  enforce  payment  of  the  whole  amount  of  the  bill,  pay- 
able by  the  acceptor,  provided  the  drawer  would  not  move 
the  Court  of  King's  Bench  against  the  payee,  who  was  an 
attorney,  for  the  purpose  of  requiring  him  to  answer  the 
matters  of  an  affidavit  In  an  action  by  the  payee  against 
the  acceptor,  this  agreement  being  proved.  Lord  EUenr 
borough  held  the  agreement  to  be  corrupt  and  invalid,  and, 
therefore,  no  discharge  of  the  acceptor.  On  these  autho- 
rities, it  was  contended,  that  the  warrant  of  attorney  in  ques- 
tion was  invalid,  and,  therefore,  ought  to  be  set  aside,  in  ac- 
cordance with  the  prayer  of  the  rule. 

•Cur.  adv,  vuU. 

WiLLLAJis,  J. — This  case  has  been  brought  before  me,  on 
affidavits,  certainly  of  an  enormous  length,  which  set  forth 
the  transaction  between  the  parties  during  a  great  number  of 
years.  The  result  of  them  is,  that  this  warrant  of  attorney 
was  given,  in  order  to  induce  Mrs.  Kirwan  to  drop  her  pro- 
ceedings on  a  rule  to  strike  Goodman  off  the  roll  The 
case  does  not  go  so  far  as  that  of  Collins  v.  Blanterih  but 
comes  within  the  principle  of  Pool  v.  Bousfield.  The  re- 
sult of  these  authorities  is,  that  it  is  contrary  to  the  policy 
of  the  law  that  such  a  consideration  should  be  allowed  to 
prevail.  If  the  attorney  had  misconducted  himself  in  his 
professional  capacity,  and  an  inquiry  was  commenced,  it 
ought  to  proceed.      A  warrant  of  attorney  given  for  the 

(a)  1  Camp.  55. 
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1841.        express  purpose  of  stifling  inquiry^  it  seems  to  me,  cannot 
^[^!^^^     be  allowed  to  stand.     The  present  rule  must,  therefore,  be 
V*  made  absolute. 

Goodman.  t>   i      i      i 

Rule  absolute. 


MuNK  r«  Cass. 


If  dM  tariff     JlLATT  shewed  cause  against  a  rule  nisi,  obtained  by 


^^l^oiiMs  of  Warren,  calling  on  the  sheriff  of  Hertfordshire  to  shew  cause, 

are  loSuS**  ^^  ^^  return  to  a  writ  of  fieri  fisu^ias,  in  this  case,  should 

caM,  Oiat  he  not  be  set  aside.  The  affidavit,  on  which  the  rule  was  ob- 
it uniUe  to 

Bwerttin  whe-  tained,  stated,  that  a  writ  of  fieri  fisu^ias  had  issued  in  this 

fcndaat  has  cause,  directed  to  the  sheriff  of  Hertfordshire,  the  service  of 
^'^^Jl^^  the  rule  to  return  the  writ,  and  the  return  itself  The  sub- 
on  which  m  Stance  of  that  return  was,  that  the  sheriff's  officer,  Horatio 
made,  it  ii  «  Drummond,  had  gone  to  the  premises  of  the  defendant,  and 
2^~^[^^^|j^  found  them  barricaded  and  &stened  up  so  as  to  be  inaccessible 
«^  that  the  down  to  the  time  of  makimr  the  return,  by  reason  of  which 

defendtnt  hat  •                ^                            "^ 

floods,  or  that  the  sheriff  was  unable  to  say  whether  Cass,  the  defendant. 


'"'^'  had  any  goods  whereon  a  levy  might  be  made ;  that  the  sheriff 
could  not  find  that  Cass  had  any  other  residence  wherein  any 
proper^  of  which  he  was  possessed  could  be  found.  Piatt 
submitted,  that  this  return  was  sufficient,  as  it  fiimished  a  suffi- 
cient excuse  to  the  sheriff  for  not  executing  the  writ  The 
affidavit,  in  answer  to  the  application,  was,  that  the  writ  of  fieri 
&cias  had  been  sued  out  on  the  2nd  of  November.  On  the 
3rd  of  November,  the  sheriff  made  out  his  warrant  to  Horatio 
Drummond,  his  officer,  the  warrant  being  indorsed  to  levy 
17321;  that  the  officerbeingof  a  peculiar  appearance,  and  well 
known  at  Ware,  at  which  place  the  defendant  resided,  sent 
his  follower  to  the  dwelling-house  of  the  defendant,  in  order 
to  obtain  admission.  This  he  foimd  impossible.  Efforts  were 
made  for  this  purpose  down  to  the  16th  of  November.  On 
that  day,  similar  efforts  were  made,  the  first  thing  in  the 
morning  and  the  last  thing  at  night.     [  Williams^  J. — The 
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sheriff  does  not  say  positively,  that  there  are  bona  or  nulla  1841. 
bona.]  Thesheriff  could  not  make  any  other  return.  He  had  Mumk 
no  right  to  break  open  the  outer  door,  in  order  to  ascertain  "• 

whether  there  were  goods  on  which  he  might  levy ;  and  if 
he  did,  he  would  be  liable  to  an  action  at  the  instance  of 
the  defendant,  and  he  could  not  return  nulla  bona,  because 
he  would  be  liable,  if  there  were  any  goods  on  which  a  levy 
might  be  made,  to  an  action  for  a  false  return.  The  real 
&ct  appeared  from  the  affidavit,  which  was,  that  the  de- 
fendant was  dead,  and,  therefore,  it  was  quite  clear  that  this 
application  was  only  an  attempt  to  obtain  payment  from 
the  sheriff  of  that  debt  which  might  be  enforced  against 
the  estate  of  the  defendant  The  reason  of  the  attempt 
was,  that  it  was  doubtful  whether  the  estate  would  turn 
out  to  be  solvent 

Warrefif  in  support  of  the  rule,  was  stopped  by  the 
Court 

Williams^  J. — No  instance  has  been  shewn  to  me  in  which 
it  has  been  held,  that  the  sheriff  can  make  such  a  return  as 
this.  No  doubt  he  is  in  a  situation  of  difficulty.  That,  how- 
ever, is  not  a  case  of  novelty,  as  the  sheriff  is  often  placed  in 
positions  of  difficulty,  out  of  which  he  must  get  as  well  as 
he  can.  The  case  has  been  argued  on  the  part  of  the  sheriff 
as  if  an  interference  had  taken  place  with  his  exertions  on 
the  part  of  the  Queen's  enemies.  He  must  either  return 
that  there  are  no  goods  to  take,  or  he  must  take  them.  Hie 
present  rule  vnll  be  absolute  with  costs,  and  a  week's  time 
may  be  given  to  the  sheriff  to  amend  his  return. 

Rule  accordingly. 
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1841. 

Price  v.  Price. 

The  Courtwill  r  •  LEE  moved  for  a  rule  to  shew  cause  why  the  certi- 
the  certificate  ficate  ot  the  aifoitrator  in  this  case  should  not  be  set  aside,  on 
^^5^mw«  ^  ground  that  he  had  clearly  committed  a  mistake,  in  the 
than  an  award,  conclufflon  which  he  had  drawn  fix)m  the  documents  presented 

on  the  groond  *^ 

of  a  mistake  aa  to  him.  The  cause  had  been  called  on  and  had  proceeded 
of  ef^enoe.  Bome  way,  when  it  appeared  that  the  issue  between  the 
parties  depended  on  a  matter  of  account  It  was  then 
suggested,  that  it  should  be  referred  to  a  gentleman  at  the 
Bar.  The  suggestion  was  adopted,  and  it  was  agreed,  in 
order  to  avoid  expense,  that  he  should  give  a  certificate  in- 
stead of  making  an  award.  The  parties  appeared  before 
him,  and  the  plaintiff  having  proved  his  case,  the  de- 
fendant produced  certain  receipts,  which  applied  to  other 
niatterB  than  those  for  which  the  plaintiff  claimed.  The 
arbitrator,  however,  misunderstood  the  effect  of  the  receipts, 
and  certified  that  the  plaintiff  had  no  cause  of  action.  This 
conclusion  was  clearly  a  mistake,  and  was  quite  contrary 
to  the  evidence  in  the  cause.  The  object  of  the  present 
apfdication  was  to  set  aside  that  certificate.  No  doubt  the 
general  rule  was  with  respect  to  awards,  that  where  an  ai> 
bitrator  had  made  a  mistake  as  to  the  merits  of  the  case, 
the  parties  were  stiU  bound  by  his  decision.  The  case  of 
a  certificate,  however,  it  was  submitted,  differed  firom  that 
of  an  award.  In  an  award,  the  arbitrator  pronoimced 
both  on  the  law  and  the  evidence,  and,  therefore,  assumed 
the  situation  of  both  judge  and  jury.  In  the  case  of  a 
certificate,  however,  he  was  merely  put  in  the  situation  of 
the  jury.  His  decision,  therefore,  as  to  the  facts,  must  be 
liable  to  revision,  in  the  same  manner  as  the  verdict  of  a 
jury.  If  the  jury  gave  a  verdict  against  evidence,  the  Court 
would  correct  their  error ;  the  arbitrator  being  placed  in 
the  same  situation  as  the  jury,  when  he  gave  a  certificate, 
his  erroneous  decision  must  be  equally  Uable  to  correction. 
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Williams,  J. — The  matter  in  question  has  been  referred        1841. 
to  an  arbitrator,  who  is  a  judge  chosen  by  the  parties  them-     ^pX""*^ 
selves.  They  must,  therefore,  abide  by  his  decision,  although  »• 

he  may  have  made  a  mistake.  That  has  been  clearly  de- 
termined in  a  variety  of  cases.  There  is  no  distinction 
between  a  certificate  and  an  award,  and,  therefore,  the  par- 
ties must  abide  by  the  decision  of  the  arbitrator  so  pro- 
nounced«     You  will,  therefore,  take  no  rule. 

Rule  reAised. 


WoRTHAM  V.  Tuck. 

%JGLE  moved  to  make  absolute  a  rule  for  entering  up  The  Court  wUl^ 

judgment  on  an  old  warrant  of  attorney.     The  affidavit  on  ^^^^^iiMtt, 

which  he  applied,  was  made  by  the  clerk  of  the  plaintiff's  jJJ^'^/l  "^1? 

attorney.  The  deponent  stated,  that  he  had  gone  to  the  de-  lute  on  an  old 

fendant's  usual  place  of  residence,  where  he  lodged.  He  had  torney,  where 

there  made  inquiries  as  to  when  the  defendant  was  likely  j^^^J^^ 

to  be  at  home.    The  landlady  of  the  house  stated,  that  the  o°  ^^^  ^»^^ 

.  .  lady  of  the 

defendant  was  somewhere  in  London,  but  that  she  did  not  house  in  which 
know  where,  nor  did  she  know  when  he  would  be  back  again.  [cXes.*" 
The  affidavit  also  stated,  that  the  defendant  had  neither 
wife,  nor  child,  nor  servant,  nor  attorney  on  whom  the  rule 
could  otherwise  be  served.  The  rule  nisi  had  been  left 
with  the  landlady.  Under  these  circumstances,  it  was 
urged,  that  sufficient  had  been  done  to  entitle  the  plaintiff 
to  make  the  rule  nisi  absolute. 

CoLERiDQE,  J. — You  may  take  the  rule  absolute,  but  do 
not  issue  execution,  until  after  the  expiration  of  a  week. 

Rule  absolute  accordingly. 
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Senrke  of  a  de- 
claration io 
ejectment  on  a 
terrant  of  die 
tflnantoo  die 


nrafficient,  aU 
dioiigfathe  de- 
ponent •61'flUff' 
It,  nbaeqaent^ 
convenes  with 
the  tenant,  and 
explains  the 
nature  of  the 
declaration. 


Doe  d.  Ginger  v.  Roe. 

JlrEATON  moved  for  leave  tosign  judgment  against  the 
casual  ejector.  The  aflSdavit  on  which  he  applied,  stated  a 
service  of  the  declaration  on  a  servant  of  the  tenant  in  pos- 
sesion on  the  premises ;  that  the  deponent  had  afterwards 
seen  the  tenant  in  possession,  and  conversed  with  him  on 
the  subject  of  the  action,  and  explained  to  him  the  nature 
of  the  declaration,  but  in  the  course  of  the  conversation,  no 
statement  was  made  by  the  tenant,  that  the  declaration 
had  come  to  his  hands.  He  cited  Doe  d.  Messer  v.  Soe  (a), 
where  it  was  held,  that  service  on  the  servant  of  the  tenant 
in  possession,  she  stating  her  mistress  to  be  too  ill  to  be 
seen,  and  that  she  had  given  the  declaration  to  her  mistress, 
is  sufficient  for  a  rule  nisi  for  judgment  against  the  casual 
ejector.  This  service,  it  was  submitted,  was  sufficient,  if 
not  for  a  rule  absolute,  for  a  rule  nisL 


Williams,  J. — I  think  that  as  there  is  no  admission  on 
the  part  of  the  tenant  in  possession,  that  the  declaration 
has  been  received  by  him,  there  ought  to  be  no  rule. 


Rule  refiised. 


(a)  Ante,  voL  5,  p.  716 


Where  an  at- 
torney applies 
to  be  strackoff 
the  roll  at  his 
own  request, 
he  must  not 
only  swear, 
that  no  pro- 
ceedings are 
pending  a- 
gainst  him,  but 
also,  that  he 
expects  none. 


Ex  parte  GaAt. 

JLdEAHY  moved  to  strike  an  attorney  off  the  roll,  at  his 
own  request  The  affidavit,  on  which  he  moved,  stated  that 
no  proceedings  were  pending  against  the  applicant,  but  did 
not  proceed  to  swear  that  he  expected  none. 

Williams,  J. — That  is  not  sufficient ;  he  ought  to  swear 
that  he  expects  no  proceedings  against  him. 

Application  refused, 
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Blackburn  v.  Godrick. 
rr  .  H.  fFJTSON  moYed  for  a  rule  to  shew  cause,  why  Whcrean  in- 

,,..«,.,.  ,  ,.,  stalment  on  a 

the  pUuntiiT  m  this  case  should  not  be  at  uberty  to  enter  cognovit  be- 
up  judgment  against  the  defendant  nunc  pro  tunc.  The  STdei^ofa 
defendant  had  given  a  cognovit  to  secure  the  payment  of  a  ^^^^^^A^ 
certain  sum  by  instalments,  each  instalment  to  be  paid  at  to  allow  judg- 
periods  of  six  months  each.  The  first  instalment  became  tered  upon  the 
due  in  the  month  of  May  last,  and  was  duly  paid.  The  ^^""^ 
next  instalment,  according  to  the  terms  of  the  cognovit, 
became  due  on  the  15th  of  November.  Before  the  latter 
day  arrived,  the  defendant  died,  but  the  plaintiff  did  not 
hear  of  the  death  until  after  the  15th  of  November.  The 
affidavit  stated  that  the  instalment  due  on  that  day  had  not 
been  paid.  The  question  was,  whether  the  Court  would 
allow  judgment  nunc  pro  tunc  to  be  signed  on  the  cognovit  ? 
By  3  Reg.  Gen.,  H.  T.,  4  Wm.  4,  (Practice  Rules)  (a)  it 
was  ordered,  that  "  all  judgments,  whether  interlocutory  or 
final,  shall  be  entered  of  record  of  the  day  of  the  month  and 
year,  whether  in  Term  or  Vacation,  when  signed,  and  shall 
not  have  relation  to  any  other  day."  A  proviso  was  how- 
ever introdued  into  that  rule,  '^  that  it  shall  be  competent 
for  the  Court  or  a  judge  to  order  a  judgment  to  be  entered 
nunc  pro  tunc."  The  power  of  the  Court,  therefore,  re- 
mained the  same,  to  exercise  its  discretion  vrith  respect  to 
ordering  judgments  to  be  entered  up  nunc  pro  tunc.  In 
the  case  of  Calvert  v.  Tomlin(b)y  where  a  cognovit  was 
given  on  the  8th  of  February,  in  Uilaiy  Term,  with  a  con- 
dition that  judgment  should  not  be  entered,  unless  de&ult 
should  be  made  in  payment  on  the  ensuing  first  of  April, 
and  the  defendant  died  in  Hilary  Vacation,  before  the  first 
of  April,  judgment  entered  up  on  the  10th  of  April  in 
Hilary  Vacation,  after  defendant's  death  was  held  regular, 
as  relating  to  the  first  day  of  Hilary  Term,  as  also  execution 

(a)  Anie,  vd.  2,  p.  313.  (b)  5  Bing.  1  $  2  M.  &  P.  1. 

VOL.    IX.  Z  D.    P.   C. 
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1841.        tested  of  a  day  in  that  Tenn,  anterior  to  the  defendant's 
^^][^^^^    death.     There,  Lord  Wynford  said,  "  As  the  law  stands  at 
••  present,  a  cognovit  is  revoked  by  the  death  of  the  party, 

altbou^  it  is  difficult  to  find  a  satisfactory  reason  for  tins, 
since  the  part^  has  nothing  more  to  do  after  giving  the 
cognovit,  which  distinguishes  it  from  the  case  of  a  submis- 
sion to  an  award.  The  Courts,  however,  have  allowed  a 
fiction  to  prevail  for  the  furtherance  of  justice,  and  in  Brag- 
mr  V.  Langmead  (a),  it  was  decided,  that  a  judgment  signed 
in  any  part  of  the  Term  or  subsequent  Vacation,  relates 
back  to  the  fiist  day  of  the  Term,  notwithstanding  the 
death  of  the  defendant  before  judgment  actually  signed ; 
and  that  an  execution  against  the  goods  of  the  defendant 
might  be  taken  out  upon  it,  tested  the  first  day  of  the 
Term  "  (6).  That  was  an  authority  in  support  of  the  present 
application.  Again,  in  many  cases^  where  a  delay  took 
place  in  the  proceedings  of  the  plaintiflT,  in  consequence  of 
delay  on  die  part  of  the  Court,  it  was  usual  to  allow  judg- 
ment to  be  signed  nunc  pro  tunc.  The  case  might,  in 
fiu^t,  be  compared  to  that  of  a  verdict  found  in  &vour  of  a 
party,  and  die  opposite  party  died  between  verdict  and 
judgment  In  such  a  case,  by  the  17  Car.  2,  a  8,  s.  1,  the 
judgment  might  be  signed  within  two  Terms  after  the 
verdict  Here,  the  application  to  sign  judgment  was  made 
within  two  Terms  after  the  instalment  became  due,  which 
might  be  considered  as  equivalent  to  a  verdict 

Williams,  J. — I  have  no  difficulty  in  deciding  this  case. 
I  have  clearly  no  power  to  grant  the  application.  In  the 
case  cited.  Lord  Wynford  allowed  a  fiction  of  law  to  prevail, 
by  which,  a  judgment  related  to  the  first  day  of  the  Term, 
in  which,  or  in  the  Vacation  of  which,  it  was  signed.  This 
is,  however,  a  very  different  case.  The  principles  on  which 
the  Court  have  allowed  judgments  to  be  entered  up  nunc 
pro  tunc  docs  not  apply.     This  is  neither  a  case  where  a 

(c)  7  T.  R.  20.  (6)  See  Btrger  v.  Grteii,  1  M.  &  Sd.  229. 
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verdict  has  been  found  during  the  life  of  the  defendant,  nor       1841. 
has  there  been  any  delay  on  the  part  of  the  Court  Blacuubn 

o. 
GODEICK. 

Rule  refused. 


Hill  v.  Slooohbe. 
V.  WILLIAMS  applied  to  the  Court  for  its  direction  Whw  it  b 

1  ^1  11.  1  tought  to  draw 

to  the  proper  officer,  to  draw  up  a  rule  for  an  attachment  up  a  rule  for  an 
for  the  non-performance  of  an  award.     On  inspecting  the  TOn-perform- 
award,  the  officer  observed  that  it  was  unstamped.     He,  *!J^^^ 
therefore,  declined  drawinir  up  the  rule,  without  the  direc-  competent  for 

-o     r  ^  ^  the  officer  of 

tion  of  the  Court  for  that  purpose.     It  was  submitted,  that  the  Court  to 
the  officer  had  no  right  to  take  the  objection.     The  party  aSencTof  a 
applying  for  the  attachment  had  taken  his  chance  that  no  "^"Jg*^  ^l* 
objection  would  be  made  by  the  opposite  party,  on  the  therefore,  to 
ground  of  a  defect  of  stamp,  and  if  he  did  not  take  the  ob-  ^  the  rule, 
jection,  it  was  not  competent  for  the  officer  to  take  it     At 
Nisi  Prius,  a  judge  trying  a  cause,  would  not  take  the 
objection.     If  the  judge  would  not,  how  could  the  officer? 
But  if  the  officer  was  allowed  to  enter  into  the  question  as 
to  whether  the  instrument  was  duly  stamped,  he  might  also 
object  to  the  amount  of  the  stamp.     If  he  did,  how  would 
it  be  possible  to  shew  cause  against  his  objection,  or  how 
could  the  question  be  argued  ?    It  had  been  suggested  that 
the  officers  of  the  Court  were  bound  to  take  notice  of  the 
absence  of  stamps,  when  stamps  were  required  on  legal 
proceedings.    That,  however,  was  a  veiy  different  case. 
The  Court  would  be  bound,  as  a  matter  of  course,  to  take 
notice  of  its  own  proceedhigs,  and  to  see  that  they  were  in 
the  legal  form.     But  the  proceedings  on  an  award  were 
very  different,  as  they  were  merely  incidental  to  the  pro- 
ceedings of  the  Court     Besides,  the  award,  on  which  the 
present  attachment  was  moved,  might  be  a  duplicate  of  the 
award,  when,  of  course,  no  stamp  on  it  would  be  required. 
The  presumption  vras,  that  the  award  was  such  a  one  as 

z  2 
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1 84 1 .        would  be  l^aly  although  no  stamp  was  upon  it     If  so,  then 
^^         this  award  would  be  presumed  to  be  a  dupUcate,  until 
**•  the  contrary  be  shewn  by  the  opposite  party. 

Cur.  adv.  vult. 

Williams,  J. — I  have  spoken  to  the  other  judges  on  this 
case,  and  have  stated  the  arguments  urged  in  support  of  the 
appUcation,  and  more  especially  that  with  respect  to  the 
practice  of  a  judge  at  Nisi  Prius  not  taking  notice  of  the 
absence  of  a  stamp,  unless  the  defect  is  pointed  out  by 
the  opposite  party.  They  think  that  the  state  of  the  docu- 
ments being  mentioned  by  the  oflBcer  of  the  Court,  when 
the  documents  are  handed  in,  is  equivalent  to  an  intimation, 
which  compels  them  to  consider  whether  the  documents 
are  in  a  state  to  authorize  the  drawing  up  of  the  rule.  We 
are  all  of  opinion  that  it  was  not  in  such  a  state.  The  rule 
for  an  attachment,  therefore,  cannot  be  drawn  up  on  this 
award,  which  is  unstamped. 

AppUcation  refused. 


Doe  dem.  Smart  v.  Roe 
A  notice  at  the    rV .  ff,  WATSON  applied  for  leave  to  sign  judgment 

foot  of  a  do-  .  -  -     ,  _-,  1.     .  A  « 

claration  in  against  the  casual  ejector.  The  pecmianty  of  the  case  was, 
re^tlrto*- R*  ^^  ^^  °^tice  at  the  foot  of  the  declaration  was  addressed 
Newton."  and    to  Robert  Ncwtou,  and  when  the  service  was  effected  on 

served  on  '*  R. 

A.  Newton"  is  the  tenant  in  possession,  it  was  discovered  that  his  name 

ia  sworn  that  ^^  Roberth  Alwoith   Newton.     It  was  sworn,  however, 

^rsortn."  *^^  ^^^  ^®  tenant  on  whom  the  declaration  was  served,  was 

tcndeJ.  the  person  intended. 

WiLLLAMS,  J.— That,  I  think,  is  a  suflScient  service. 

Rule  granted. 
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Archer  v.  Owen. 


MNOHAM  shewed  cause  affainst  a  rule  nisi,  obtained  by  An  action  of 

^  ^     ^  "^    trespass  wai 

TFir^A^man,  which  called  upon  the  plaintiff  to  shew  cause,  referred  by 

why  the  award  in  this  case  should  not  be  set  aside  on  va-  p^ug.    The 

rious  grounds.     The  principal  one  was,  that  the  award  was  p^^^^ 

uncertain.     It  was  an  action  of  trespass,  and  the  defendant  not  guilty,  and 

...  fwy,       secondly,  a 

pleaded,  first,  not  guilty;  secondly,  a  justification.     The  justifica^on. 
cause  came  on  for  trial,  and  being  referred,  a  verdict  was  ^^^rded  "that 
taken  in  favour  of  the  plaintiff,  subject  to  a  reference.   "*^®^^^" 
The  arbitrator  held   several    meetings,  and  subsequently  proved  his 
made  his  award.     No  power  was  reserved  to  the  arbitrator  ^^  fo^  the 
to  raise  any  question  for  the  opinion  of  the  Court     By  j^^^jjj^^a 
the  award,  the   arbitrator  found,  "  that  as  the  defendant  then  stated  a 
has  not  proved  his  plea,  the  verdict  ought^  to  stand."    The  reasons  for  his 
arbitrator  then  proceeded  to  set  forth  the  reasons  which  in-  ^^^  norbe 
duced  him  to  come  to  the  conclusion  he  had.     Those  considered  ai 

satisfactory. 

reasons  were  not  satisfectory.      He  did  not  set  forth  the  The  Court 
evidence  which  had  been  adduced  before  him.     Ingham  indication  suffi- 

•  A  Aa 

contended,  that  the  award  was  sufficiently  certain.     The  ^{®"^^  conl 

arbitrator  had    not  found    in  direct  terms  that  the  tres-  sidcrthesuffi- 

pass  had  been  proved  by  the  plaintiff,  but  he  found  that  reason  as- 

which  must  be  considered  as  equivalent  to  such  a  finding ;  ^^"trg^or.*  * 

it  was  not  to  be  presumed  that  the  arbitrator  would  be  so 

unjust  as  to  determine  that  the  defendant  could  be  required 

to  shew  a  justification  for  a  trespass  which  had  not  been 

committed.     It  was  enough  if  sufiicient  appeared  on  the 

face  of  the  award  to  shew  that  the  abitrator  had  adjudicated 

on  the  cause  referred   to  him.     In  the  case  of  Hunt  v. 

Hunt  (a),  it  was  held,  that  where  several  issues  are  referred 

to  an  arbitrator,  it  is  not  indispensably  necessary  for  him  to 

award  on  each  issue,  if  his  intention  as  to  each  of  them  is 

sufficiently  clear  firom  the  general  language  of  the  award. 

That  was  the  decision  of  Mr.  Justice  Patteson.    Then,  as 


(fl)  Ante,  vol.  5,  p.  442. 
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1841.  to  the  objection^  that  the  arbitrator  has  given  unsads&ctoiy 
reasons  for  the  decision  which  he  has  pronounced.  [Co/e- 
ridge^  J. — Suppose  he  states  his  reasons,  which  are  insuf- 
ficient, the  parties  have  made  him  their  judge].  No  power 
was  reserved  to  the  arbitrator  to  raise  any  question  for  the 
opinion  of  the  Court,  nor  had  he  raised  any.  He  had 
merely  stated  his  reasons,  which  he  considered  to  be  the 
result  of  the  evidence,  and  was  not  the  evidence  itsel£  If 
he  had  stated  the  evidence  and  drawn  ^his  conclusion  fi:om 
it,  unless  his  conclusion  was  manifesdy  wrong,  there  being 
no  evidence  whatever  to  justify  the  opinion  he  had  formed, 
the  Court  would  not  interfere  with  the  award.  In  Barrett 
v.  Wilton  (a),  the  Court  refused  to  set  aside  an  award,  on 
the  ground  that  the  arbitrator  had  come  to  a  wrong  con- 
clusion on  the  facts,  there  being  some  evidence  to  support 
his  finding,  though  the  Court  did  not  think  the  arbitrator 
right  in  his  conclusion  firom  the  evidence.  For  these 
reasons,  the  award  must  be  considered  as  sufficiently  certain. 

Wightmany  in  support  of  the  rule,  contended,  that  the 
award  was  too  uncertain  to  be  sustained.  It  did  not  s^pear, 
on  the  &ce  of  it,  that  the  plaintifi^s  right  of  action  had  been 
prima  &cic  proved  so  as  to  require  the  plaintifi^  to  go  into 
proof  in  support  of  his  plea.  Then,  the  arbitrator  having 
stated  his  reasons  on  the  &ce  of  his  award,  the  Coint  was 
at  liberty  to  look  at  them,  in  order  to  determine  on  their 
sufficiency.  No  doubt  an  arbitrator  was  sole  judge  of  the 
fiicts  as  well  as  the  law  in  all  cases  referred  to  hiuL  But 
that  rule  could  only  f4>ply  to  those  cases  where  the  ar- 
bitrator had  not  stated  the  grounds  on  which  he  proceeded. 
Here,  however,  he  had  stated  those  grounds.  The  Court 
had,  therefore,  a  right  to  examine  whether  they  justified 
the  decision  which  he  had  pronounced.  If  the  award  was 
examined,  it  would  be  observed  that  the  arbitrator  had 
decided  first  merely  that  as  no  sufficient  evidence  had  been 

(a)  Ante,  vol.  3,  p  220 ;  S.  C.  1  C.»  M.  &  R.  p.  586. 
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produced  in  support  of  the  plea,  the  verdict  ought  to  stand,        1841. 
and  then  he  proceeded  to  state  a  number  of  reasons  for  hb       AAraut 

award,  which  could  have  no  efiect  on  the  conclusion  at        ^^' 

Owen. 

which  he  had  arrived*  On  its  face,  therefore,  the  award 
must  be  considered  as  bad,  and  the  present  rule  ought  to 
be  made  absolute. 

Coleridge,  J. — I  have  no  right  to  set  ai^de  the  award, 
because  I  may  not  be  satisfied  that  the  decision  is  quite 
correct  It  is  possible,  firom  what  appears  on  the  fiice  of 
the  award,  that  the  decision  of  the  arbitrator  may  not  be 
satisfiurtory.  But  what  is  here  stated  is  not  set  forth  as  the 
fiill  evidence  in  the  cause,  but  the  mere  unpression  of  the 
evidence  which  the  arbitrator  has  received.  It  may  be, 
however,  that  as  to  the  merits,  it  is  a  satis&ctory  deter- 
mination. I  agree  with  the  observation  of  Mr.  Justice 
Patteson,  that  there  is  no  necessity  for  a  finding  in  ex- 
press terms  on  the  matters  referred  to  the  arbitrator ;  for, 
sometimes  there  are  references  to  laymen,  and  their 
awards  cannot  be  expected  to  be  drawn  up  in  a  strict 
clerkly  manner.  It  is  enough  if  we  see  that  the  matter  has 
come  before  the  arbitrator,  and  been  adjudicated  upcxu 
From  the  lengdi  of  time  which  the  premises  in  question 
had  been  occupied  by  the  plaintiff,  and  the  manner  in  which, 
and  the  persons  by  whom,  it  was  occupied,  the  arbitrator 
might  see  that  the  trespass  had  been  proved.  It  is  quite 
consistent,  therefore,  for  the  arbitrator  to  say  that  the  de- 
fendant had  not  produced  any  evidence  in  support  of  his 
plea,  and,  therefore,  that  the  plaintiff  was  entitled  to  a  de- 
cision in  hb  fiivour.  The  defendant  was  bound  to  prove 
his  plea,  if  the  plaintiff  proved  the  trespass.  I  think,  there- 
fore, that  I  must  consider  that  an  adjudication  has  been 
made  by  the  arbitrator,  and,  therefore,  the  present  rule  must 
be  discharged. 

Rule  dischaiged. 
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Thomson  r.  Fubney. 

Where  the  vv  ARREN  applied  for  leave  to  enter  an  appearance  fiw 

noD  ett  in-  the  defendant,  after  a  return  by  the  sheriff  of  non  est  in- 

n^UboDA to  vci^^us  and  nulla  bona  to  a  writ  of  distringas.     In  addition 

a  writ  of  dn-  ^  (jjg  return  of  the  sheriff,  an  affidavit  had  been  made  by 

tnngai,  and  '' 

the  defendant's  the  officer,  in  which  he  stated,  that  he  had  gone  to  the 
premises  in-  premises  of  the  defendant  for  the  purpose  of  executing  the 
rifl^Jffi^^^  writ,  and  had  there  seen  the  wife  of  the  defendant.  She 
that  she  and      informed  him,  that  her  husband  and  she  were  residing  in 

her  husband  . 

arelivinffin  fiimished  lodgings,  and  that  they  had  nothing  there  on 
im.  and  hare"  which  the  officer  could  distrain,  nor  had  he  any  goods  else- 
nothing  there     where  that  could  be  distrained  ?     The  question  was,  whether 

or  elsewhere,  ,  7    . 

on  which  to       this  was  sufficient  to  entitle  the  plaintiff  to  enter  an  ap- 

execute  the 

writ, the  Court  pearancc  for  the  defendant?  In  the  case  of  Cornish  v. 
appwmmceto  ^*^3 ^'"^  ^^  ^^  \ie\Ay  that  where  the  defendant  resides  in 
be  entered  for  ready  fumishcd  lodgings,  the  Court  will  not  allow  an  ap- 
pearance to  be  entered  for  him  upon  a  return  of  nulla  bona 
and  non  est  investus  to  a  distringas,  unless  it  is  sworn  that 
the  defendant  has  no  goods  on  which  the  sheriff  can  levy. 
Here,  it  was  not  positively  sworn  that  the  defendant  had  no 
goods  elsewhere,  on  which  a  levy  might  be  made,  but  it 
was  submitted,  that  as  the  wife  of  the  defendant  had  stated 
that  fact,  the  case  was  distinguishable  boxn  that  of  Cornish 
v.  Ki/tpf  and  was,  therefore,  sufficient  to  authorize  the 
plaintiff  in  entering  an  appearance  for  the  defendant 

Williams,  J. — I  think,   under  the  circumstances,  it  is 
sufficient. 

Rule  granted. 


(a)  Ante,  vol.  2,  p.  IS. 
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EiFFE  V.  Jacob. 

MM  EATON  moved  to  discharge  the  defendant  in  this  Iii  order  to  en- 
case  out  of  cufitody,  pursuant  to  the  48  Geo.  3^  c.  123,  he  ant  to  the 
having  lain  in  prison  twelve  successive  calendar  months.         48°cSo!*3^ 

c.  123,  the 
.  ,       ,         ,  n         Small  Debtort' 

Bay  ley  shewed  cause  against  the  application  in  the  first  Act,  he  must 
instance,  notice  having  been  served  pursuant  to  1  Reg.  Gen.,  g^^Ma/  custody 
H.  T.,  2  Wm.  4,  s.  90(a).      The  objection  to  the  appli-  ^^^}^^^^^ 

'  '  \    '  J  r  r        successive  cr- 

eation was,  that  the  defendant  had  not  been   in   actual  lendar months; 

if  he  eDJoTs  the 

custody  throughout  the  twelve  calendar  months,  but  during  privilege  of 
a  great  portion  of  that  time  he  had  enjoyed  the  benefit  of  during  an?  put 
the  rules.     He  cited  Sumption  v.  Monzani  (b\   Gilbert  v.  ?^  ^t  penod, 

•  *  ^  ^  he  18  disen- 

Pope  (c),  Barnard  v.  Symonds  (d).      In  those   cases,  the  titled  to  that 

benefit 

Court  had  held,  that  in  order  to  entitle  a  defendant  to  the 
benefit  of  48  Geo.  3,  c.  123,  he  must  be  actually  in  custody 
within  the  walls  of  the  prison.  On  the  authority  of  those 
cases,  it  was  submitted,  that  the  defendant  could  not  be 
discharged. 

Heaton,  in  support  of  the  application,  submitted,  that 
the  decision,  at  which  the  Court  would  arrive,  must  depend 
on  the  words  of  the  act  of  ParUament,  under  which  the 
present  application  was  made.  Those  words  did  not  re- 
quire that  the  defendant  should  remain  in  actual  close 
custody  during  the  period  of  twelve  successive  calendar 
months,  but  merely  that  he  should  "  have  lain  in  prison." 
Those  words  must  mean  "  prison"  in  the  ordinary  sense. 
A  person  might  be  said  to  be  in  prison  when  he  was 
restrained  of  his  liberty,  and  the  defendant  must  be  con- 
sidered to  be  restrained  of  his  Uberty,  if  he  was  compelled 
to  remain  within  the  rules  of  the  prison,  as  much  in  a  legal 
sense,  as  if  he  was  confined  within  four  walls.     No  doubt  the 

(fl)  Ante,  vol.  1,  p.  195.  (c)  Ante,  vol.  5,  p.  449- 

(6)  2  M.  &  W.  311,  (note);  4         (rf)  Ante,  vol.  5,  p. 520. 
Ad.  &  HI.  1007. 
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1841.        decisions  cited  had  been  pronounced ;  but,  the  words  of  the 
EnPFE        ®^  ^^  Parliament  did  not  appear  to  have  been  brought,  in 

,  V.  those  cases,  before  the  attention  of  the  Court.   In  the  case  of 

Jacob. 

Boughey  ▼•  WeN>(a),  it  was  held,  that  a  defisndant  was 
entitled  to  his  dischaige^  under  48  Gea  3^  c  123^  although 
he  had  been  out  occasionally  on  day  rules  during  the  twelve 
months.  That  decision  was  in  conformity  with  the  a]> 
gument  now  sought  to  be  enforced.  If  the  defendant's 
ri^t  to  be  dischaiged  remained  the  same,  after  he  had  been 
occasionally  absent,  from  custody  on  day  rules,  it  was  difficult 
to  see  how  the  fact  of  his  having  enjoyed  the  rules  of  the 
prison  during  a  portion  of  the  twelve  months,  could  in- 
terfere with  his  right  to  avail  himself  of  the  act  of  Parliament 

WnjJAMfl^  J. — ^It  seems  to  me^  on  the  authority  of 
Sumption  v.  Monzani,  that  the  defendant  is  not  entitled  to 
his  discharge.  But,  independent  of  the  authorities,  I  think, 
on  the  words  of  the  act  of  Pariiament  itself  I  should  come 
to  the  same  conclusion.  It  is  true  that  in  the  earlier  part 
of  the  section  it  speaks  of  defendant's  being  «  m  execution," 
and,  therefore,  those  words  might  embrace  an  instance,  in 
which  a  defendant  had  the  benefit  of  the  rules.  It  afteiv 
wards,  however,  speaks  of  the  defendant  having  ^^lain  in 
prison."  I  think  the  dear  meaning  of  those  words  is,  that 
in  order  to  entide  a  party  to  the  benefit  of  the  statute,  he 
must  have  been,  during  the  successive  twelve  calendar 
months,  in  actual  custx)dy.  That  does  not  appear  to  have 
been  the  case  with  this  defendant,  for  two  places  are  men- 
tioned in  which  he  has  been  living  within  the  rules.  The 
present  application  must,  therefore,  be  refused. 

Application  refused. 

fa)  Ante,  vol.  A,  p.  320. 
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Doe  dem  Brook  v.  Roe. 

\yLARKSON  moved  for  leave  to  siim  judgment  against  If*  ^ecla»- 
the  casual  ejector.     The  only  di£5culty  in  the  case  was,  ment,  is  inti- 
that  the  declaration  was  entitled  "  Hilary  Term,  4  Vict*  ^^f^- 
The  notice,  however,  was  dated  on  the  7th  of  January,  ^^f^^*^^ 
1841,  and  required  the  tenant  to  appear  in  the  next  Term,  which  is  dated 
It  was  submitted,  that  any  difficulty  which  might  have  January,  184 1, 
arisen  from  the  entitling  of  the  declaration,  was  completely  J^JJSJ*^*^L 
removed  by  the  date  attached  to  the  notice.     In  conse-  V^^  i?  *^®  . 

/.If  1  "**'  Term,  it 

qucnce  of  that,  the  tenant  could  not  be  misled  as  to  the  is  sulEcient 
time  within  which  he  was  bound  to  appear. 

Williams,  J. — I  think  that  the  service  is  sufficient 

Rule  granted. 


SwAiNE  V.  Stephen  Spencer. 

JLd  UTWYCHE  moved  for  a  rule  to  shew  cause,  calling  on  Where  an  ap- 
the  plaintiff  in  this  action,  to  pay  to  Robert  Spencer  certain  ^^^^e'to 
costs  incurred  in  consequence  of  an  application  made  by  jjudge  at 
the  sheriff  under  the  Interpleader  Acts  1  &  2  Wm.  4,  c.  58,  under  the  i 
s.  6,  and  1  &  2  Vict  c.  45,  s.  2,  under  these  circumstances,  c.  58,  ^  ' 
The  plaintiff  in  the  action  having  obtained  judgment  against  J^-*®  ^  ^ 
the  defendant,  whose  name  was  Stephen  Spencer,  sued  out  45,  s.  2,  the 
execution  against  his  goods.    The  sheriff  accordingly,  under  Acts,  ard  the 
the  writ  of  fieri  &cias,  seized  certain  goods,  and  while  in  pos-  SJlJrfore  the 
session,  Charles  Spencer,  the  brother  of  the  defendant,  laid  J^®  ^  ^® 

*  ,  instance  of 

claim  to  those  goods.  The  sheriff  accordingly  applied  under  the  execution 
the  Interpleader  Act  to  a  Judge  at  Chambers.     The  plain-  he,  having 
tiff  and  the  claimant  attended  accordingly  at  the  Chambers.  S^doStk'*' 

execution,  the 
Court  will  not  grant  summarily  to  the  claimant,  the  costs  of  attending  at  the  judge's  Chambers, 
bat  will  leave  him  to  his  action. 
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The  plaintiff's  attorney  then,  in  conjunction  with  the  agent 
of  the  under-sheriff,  requested  that  previous  to  going  before 
the  Judge,  time  should  be  allowed  to  make  inquiries  as  to 
the  validity  of  Charles  Spencer's  claim.  To  this  the  attorney 
for  Charles  Spencer  acceded.  Inquiries  were  subsequently 
made,  and  they  appearing  to  be  satis&ctory,  the  plaintiff 
ultunately  abandoned  his  execution,  and  the  sheriff  gave  up 
possession  of  the  goods.  The  object  of  the  present  appli- 
cation was,  that  the  execution  creditor  might  pay  to  the 
claimant  the  costs  of  attending  the  summons  under  the  Inter- 
pleader Act  Those  costswere  caused  by  the  improper  seizure 
of  Charles  Spencer's  goods  by  the  sheriff,  at  the  instance 
of  the  plaintiff.  The  learned  Judge  had  made  no  order  on 
the  point  as  to  these  costs,  and,  therefore,  the  only  means  in 
the  power  of  the  claimant  of  obtaining  them  were  to  make  the 
present  application.  [Coleridge,  J. — Charles  Spencer  may 
bring  an  action  against  the  sheriff].  K  Charles  Spencer 
brought  an  action  against  the  sheriff,  it  would  be  said  that 
the  sheriff  would  have  been  relieved  under  the  Interpleader 
Act,  if  he  had  gone  before  the  Judge.  In  the  case  otBeswick 
V.  Thomas  (a).  Lord  Abinger  said  that  the  execution  creditor 
must  pay  the  adverse  claimant's  costs  when  the  execution 
creditor  did  not  appear.  Again,  in  Bryant  v.  Ikey  (6),  it  was 
held,  that  if  the  excution  creditor  does  not  appear  to  support 
his  fi.  fa.,  the  Court  will  grant  tlie  costs  of  the  adverse 
claimant's  appearing  to  support  his  claim,  to  be  paid  by  the 
execution  creditor. 


CoLERiDos,  J. — In  all  those  cases,  the  rule  had  come 
on  for  discussion  before  the  Court  Here,  the  case  did  not 
come  before  the  Judge  for  discussion.  I  cannot  distinguish 
this  case  from  all  others  in  which  a  party  makes  an  appli- 
cation at  Chambers,  and  then  abandons  it  without  any 
order  being  made.  How  does  this  come  within  the  mean* 
ing  of  the  act  of  Parliament  ?     I  think  this  rule  ought  not 


(rt)  Ante,  vol.  5,  p.  458. 


{h)  Ante,  vol.  1,  p.  428. 
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to  be  granted.  I  am  afraid  of  the  consequences  of  granting 
it,  on  account  of  the  great  numbers  of  similar  applications 
which  would  result  It  seems,  according  to  the  statement 
made,  that  the  sheriff  having  received  a  writ  of  fieri  fiicias 
against  the  goods  of  A.,  seized  the  goods  of  B.  Upon  this, 
B.  claims  the  goods,  and  the  sheriff  takes  out  a  summons 
to  bring  the  parties  before  the  Judge,  under  the  Interpleader 
Act.  All  the  parties  attend  at  the  Chambers  of  the  Judge, 
but  at  the  request  of  the  sheriff  and  of  the  execution  cre- 
ditor, they  do  not  go  before  the  Judge.  Time  is  given  to 
make  inquiries,  whether  the  claim  made  by  Charles  Spencer 
is  valid.  Inquiries  are  made,  and  it  is  found  that  the  exe- 
cution is  wrong.  Then  what  is  the  result  ?  There  is  a 
ground  of  action  against  the  sheriff,  and  if  the  claimaint 
can  connect  the  plaintiff  in  the  action  with  the  sheriff,  he 
may  bring  an  action  against  him  also.  Instead  of  doing 
so,  the  claimant  applies  to  this  Court  for  the  costs  incurred 
in  attending  the  summons  under  the  Interpleader  Act  I 
think  the  present  rule  cannot  be  granted. 


1841. 


Rule  refused. 


Slater  v.  Brookes. 

JlEACOCK  shevred  cBLuae  against  a  rule  nisi,  obtained 
by  Cromptofiy  calling  on  the  defendant  to  shew  cause,  why 
the  bills  of  costs  mentioned  in  his  particulars  of  set-off, 
should  not  be  taxed.  The  present  was  an  action  of  as- 
sumpsit, to  which  the  defendant,  who  was  an  attorney  and 
solicitor,  pleaded,  first,  payment  into  Court  of  248/. ;  se- 
condly, non-assumpsit,  as  to  the  residue  of  the  plaintiff's 
demand ;  and,  thirdly,  a  set-off  of  certain  bills  of  costs  for 
business  done  in  Equity,  by  the  defendant  for  the  plaintiff. 
The  amount  of  the  bills  was  756^  In  those  bills,  no  item 
was  contained  for  any  matter  transacted  out  of  the  Court  of 


Where  ftn 
action  b 
brought  a- 
gainst  an  at- 
torney, and  he 
pleadi  a  set- 
off of  his  bill 
for  business 
done  in  Egnxty 
only,  the  Court 
will  not  direct 
his  bill  to  be 
taxed. 


S50  CABSB  OK  Fonrrs  or  pbacttcb,  a  b. 

1841.        Equitf.    Peacock  subBiitted,  that  this  Court  had  no  jarb- 

^^7"^*^""^     diction  to  direct  such  a  bill  to  be  taxed.     The  only  juris- 

9.  diction  which  the   Court  could  exercise  for  taxing   an 

BaocNcn.  v^. 

attorney's  bill  was  derired  from  the  2  Gea  2,  c.  23.    That 

appeared  from  the  case  of  ChUterbmck  ▼•  Combc8(a).    In 

Ex  parte  King{b\  it  was  held,  that  the  Court  has  no 

power  to  order  the  bill  of  an  attorney  to  be  taxed,  unless 

it  wppcais  that  some  part  of  the  business  was  done  in  the 

Court,  to  which  application  fiv  the  order  is  made. 

Crcmpkm  admitted  that  the  only  authority  of  the  Court 
to  tax  was  derived  from  the  statute,  but  in  the  case  of 
fFilliamsY.  Oriffith{c\  the  Court  held,  that  after  action 
l»ought  upon  an  attorney's  bill,  containing  any  taxable  item, 
it  would  refer  a  bill  for  taxation,  without  requiring  the 
usual  undertaking  to  pay  the  amount  which  mi^t  be  found 
to  be  due. 

Peacock  distinguished  that  case  from  the  present^  as 
there,  taxable  items  were  introduced  into  the  bill;  here, 
however,  no  taxable  items  existed,  as  all  the  items  were  of 
the  Court  of  Equity.  In  this  case  it  was  to  be  remembered, 
that  the  attorney  was  not  bringing  an  action  for  the  re- 
coveiy  of  his  bill,  but  was  merely  seeking,  by  means  of  it, 
to  meet  a  demand  set  up  against  him  by  the  plaintiff.  In 
the  case  of  Weymouth  v.  Knipe  (d),  the  Court  held,  that  it 
had  no  power  to  refer  an  attorney's  bill  for  taxation,  inde- 
pendendy  of  the  2  Geo.  2,  c.  23 ;  and  as  the  12  Geo.  2, 
c.  13,  takes  agents'  bills  out  of  the  former  statute,  they 
cannot  be  referred  for  taxation,  although  a  suit  is  pending 
for  their  amount.  Under  these  circumstances,  it  was  sub- 
mitted, that  the  present  rule  ought  to  be  discharged. 

Cromptcn  supported  the  rule,  and  contended,  that  the 

(a)  5  B.  &  Ad.  400;  2  Nev.  &  Man.  209.     (c)  Ante,  vol.  8,  p.  414. 
ib)  3  N.  &  M.  437.  id)  Ante,  vol.  6.  p.  496. 
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present  case  came  within  the  principle  laid  down  by  the  ^  1841. 
Court,  in  WiUiamt  v.  Qriffiths.  The  pendency  of  an  action 
with  respect  to  the  attorney's  bill,  most  be  considered  as 
giving  the  Court  jurisdiction  to  direct  it  to  be  taxed.  If 
this  apfdication  was  not  successful,  the  plaintiff  would  be 
in  considerable  di£Sculty  in  the  present  state  of  the  plead* 
ings  to  determine  how  he  should  frame  his  replication,  as 
the  amount  of  the  defendant's  set-off  was  quite  unas- 
certained. 

Cur*  adv.  vulL 

CoLERiDOE,  J. — This  was  a  rule  to  refer  bills  of  costs, 
which  the  defendant,  an  attorney,  had  set-off  against  the 
plaintiff's  demand,  to  taxation ;  it  was  admitted,  that  these 
bills  contained  no  item  of  business  done  in  this  or  any 
other  Court  of  Law,  but  were  composed  entirely  of  charges 
for  business  done  in  Courts  of  Equity.  It  was  not  con- 
tended that  I  could  have  sent  this  bill  for  taxation,  if  no 
action  had  been  brought,  for  the  case  is  not  witiiin  the 
words  of  the  statute,  and  it  is  now  settied,  that  the  Courts 
have  not  any  general  common  law  jurisdiction  to  order  the 
taxation  of  an  attorney's  bill;  but  it  was  said,  the  existence 
of  the  action  and  the  attorney's  setting  the  bill  off  in  the 
action  which  was  the  same  as  if  he  was  suing  upon  it^ 
gave  the  Court  jurisdiction.  I  am,  however,  of  a  contrary 
opinion ;  it  appears  to  me,  that  no  business  having  been 
done  in  this  Court,  and  the  bill  containing  no  taxable  item 
at  law,  it  is  the  same  in  principle,  as  if  the  bill  had  been 
wholly  for  conveyancing,  or  wholly  for  work  done  before  a 
committee  of  the  House  of  Commons,  or  any  otiier  untax- 
able matter.  When  a  bill  contains  even  a  single  item  for 
business  done  in  the  Court,  it  has  become  the  inveterate 
practice,  not  very  reconcileable  with  the  language  of  the 
statute,  to  refer  it  for  taxation  throughout  to  the  officer  of 
our  Court,  though  the  residue  of  the  work  charged  for,  may 
have  been  done  in  other  Courts  of  common  law,  or  in 
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Chanceiy,  and  our  officer  then  procures  the  assistance  of 
the  officers  of  other  Courts,  for  the  taxation,  the  whole 
taxation  being,  however,  still  to  be  considered  as  his. 
But  in  the  present  case,  there  is  nothing  on  which  the 
jurisdiction  can  attach.  I  agree  that  there  is  no  distinction 
in  this  respect,  between  suing  on  the  bill,  and  setting  it 
off;  in  both  cases,  I  apprehend  the  remedy  is  by  an  ap- 
plication to  the  Court  of  Equity,  in  which  the  business  was 
done.     The  rule,  therefore,  will  be  discharged. 


Rule  discharged. 


Where  a  de- 
fendant who  ts 
a  marks-wo- 
man,  applies 
for  her  ois- 
charge  under 
the  48  Geo.  3, 
c.  123,  it  must 
appear  in  the 
jurat  to  her 
affidavit,  sup- 
porting the  ap- 
plication, that 
It  has  been 
marked  by  her. 


Wn.BON  r.  Blaket. 

JH  UMFRE  Y  moved  to  discharge  the  defendant  out  of 
custody,  under  the  48  Geo.  3,  c.  123,  the  Small  Debtors' 
Act  The  question  arose,  as  to  whether  the  jurat  of  the 
defendant's  affidavit  was  sufficient  It  appeared  that  the 
defendant  was  a  marks-woman;  and  the  commissioner 
had  not  stated  in  the  jurat,  that  the  affidavit  had  been 
marked  by  the  defendant  It  was  submitted  that  the  jurat 
was  sufficient,  as  it  stated  that  the  affidavit  was  read  over  to 
the  defendant,  and  explained  to  her,  and  that  she  seemed 
to  understand  the  nature  of  the  affidavit. 


WiLUAMB,  J. — I  am  informed  by  the  officer  that  the 
statement  of  the  defendant  having  marked  the  affidavit, 
was  necessary  to  be  made  in  the  jurat  The  jurat  may  be 
amended,  without  re-swearing. 


Rule  refused. 
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Alsager  V.  Crisp. 

\yOCKBURN  shewed   eause   against  a    rale   nisi,    ob-  Where  a  de. 
tained  by   Bylesy  calling  on   the  plaintiff  to  shew   cause  attorney  en- 
why  the  appearance,  judgment,  and  execution  in  this  case  !^a^*and 
should  not  be  set  aside  for  irregularity,  with  costs.     The  ^^  P^"°f*^ 

aiterwarcis 

irregularity  complained  of,  was,  that  the  plaintiff  had  im-  entered  one  for 
properly  entered  an  appearance  for  the  defendant.     Under  declaration, 
the   circumstances,   however,  it   was  submitted,   that  the  ?U?. '^'^^Ii.^ 

'  '  '  notice  on  the 

objection,  althoufi^h  in  itself  a  valid  one,  had  been  waived  defendant  in 

the  country, 

by  the  defendant's  laches.  The  writ  of  summons  had  been  the  Court  held 
issued  on  the  1st  of  December.  The  defendant,  by  attorney,  jectionto*the 
entered  an  appearance  for  himself  on  the  7  th  of  December,  plaintiff's  pro- 

'■^  ^     ^  ceedings  made 

and  on  the   12th,  the  plaintiff  entered  an  appearance  for  them  irregular, 
him.     Notice  of  filing  the  declaration  was  served  on  the  and,  therefore, 
17th,  on  the  defendant  in  the  country,  he  having  appeared  ^^i^undto* 
by  attoraey.     On  the  31st  of  December,  judgment  was  come  promptly 
signed  for  want  of  a  plea,  and  on  the  17  th  of  January,  the  after  the  notice 
defendant  was  taken  in  execution.     The  defendant  then,  ^|^  served  on 
in  the  present  Term,  obtained  this  rale.      After  the  delay,  **^"^  wm' guffi. 
which  this  statement  of  the  dates  shewed,  the  defendant  cient  notice  of 
could  not  render  the  objection  as  to  the  improper  entering  proceedings. 
of  appearance  by  the  plaintiff  available.    As  soon  as  he  was 
aware  of  the  objection,   as  he  must  have  been  when  the 
notice  of  the  declaration  was  served  on  him,  he  was  bound 
to  apply  to  the  Court  promptly.     Instead  of  acting  in  that 
manner,  he  allowed  judgment  by  default  to  be  signed.    In 
Chitty*s  ArchbolcCs  Practice,  p.   1047,  it  was  laid  down, 
**  An  irregularity  in  an  appearance  by  the  plaintiff  for  the 
defendant,  must  be  taken  advantage  of  before  judgment  by 
de&ult."      For  this   proposition  the  case  of  Williams  v. 
Strahan  (a),  was  cited.     The  marginal  note  of  that  case 
was,  *^  K  a  defendant  accept  a  declaration,  and  act  as  if  an 
appearance  has  been  entered  for  him,  the  Court  will  not 


(a)  1  N.  R.  309. 
VOL.    IX.  A   A  D.    P.    C. 
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1841.  afterwards  permit  him  to  set  aside  the  judgment  for  want 
of  an  appearance  having  been  entered."  That  case  was 
exactly  in  point  Here  the  defendant  acted  as  if  a  regular 
appearance  had  been  entered^  either  by  him  or  for  him, 
and,  therefore,  he  could  not  now  object  to  the  proceedings 
of  the  plaintiff.  The  rule  ought  to  be  discharged. 

Bylesy  in  support  of  the  rule,  contended,  that  the  de- 
fendant could  not  be  considered  as  guilty  of  laches.  It  was 
said,  that  the  defendant  was  bound  to  apply  to  the  Court  as 
soon  as  the  notice  of  declaration  was  served  on  him.  If 
that  notice  was  a  good  one,  it  might  be  a  ground  for  re- 
quiring the  defendant  to  apply  earUer  to  the  Court,  but  as 
it  was  a  mere  nuUity  it  could  not  Service  of  a  notice 
of  declaration  ought  either  to  be  on  the  defendant's  at- 
torney in  the  country,  or  if  he  had  an  agent,  then  on  the 
agent  in  town.  There  was,  in  the  present  case,  only  ser- 
vice on  the  defendant  himself  in  the  country,  although  he 
had  an  attorney  who  had  appeared  for  him.  No  notice  of 
declaration,  therefore,  was  in  existence,  as  far  the  defendant 
was  concerned.  Being  none,  the  previous  objection  could 
not  be  waived  by  the  defendant.  But  the  objection  to  the 
plaintiff's  proceedings  was,  that  it  was  a  nullity,  and  the  cases 
oi Roberts  v.  Spurr  (a)  and  Hanson  v.  Shackelton  (i),  were 
authorities  to  shew  that  a  nullity  could  not  be  waived.  In 
the  former  case  it  was  held,  that  a  judgment  signed,  where 
no  appearance  had  been  entered  by  or  for  a  defendant,  was 
a  nullity,  and  could  not  be  waived  by  the  defendant's  delay ; 
and  in  the  latter,  that  a  writ  of  summons  dated  on  a  Sunday 
is  a  nullity,  and  the  objection  is  not  waived  by  lapse  of 
time.  The  plaintiff  had  no  right  to  file  his  declaration,  he 
ought  to  have  delivered  it  If  the  notice  of  declaration  in 
this  had  been  a  notice  of  trial,  could  it  be  said  that  such  a 
service  would  have  been  sufficient  to  authorize  the  plaintiff 
to  proceed  upon  it  ?    If  even  the  proceeding  of  the  plaintiff 

(fl)  Ante,  vol.  3,  p.  561.  {b)  Ante,  vol.  4,  p.  48. 
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was  an  irr^ularity^  it  could  not  be  waived  until  knowledge        1841. 
of  it  was  possessed  by  the  defendant     No  knowledge  was      albaowi 
possessed  by  means  of  this  notice,  and,  therefore,  it  could  ^^ 

not  be  said,  that  the  defendant  had  been  guilty  of  laches, 
and,  consequently,  he  had  not  waived  the  irregularity. 

Cur,  adv.  vuU. 

Williams,  J. — This  was  a  rule  to  set  aside  an  appearance, 
and  all  subsequent  proceedings  for  irregularity,  with  costs. 
The  facts  were  these  :  On  the  1st  of  December,  the  writ  of 
summons  was  sued  out,  and  on  the  7th,  the  defendant,  by 
his  attorney,  entered  an  appearance.  On  the  12th,  the 
plaintiff's  attorney  entered  an  appearance  for  the  defendant 
That  step  was  clearly  irregular.  On  the  17  th  notice  of 
declaration  being  filed,  was  served  on  the  defendant  per- 
sonally in  the  country,  and  on  the  31st  final  judgment  was 
signed.  On  the  11th  of  January  the  defendant  was  taken 
in  execution.  The  question  comes,  therefore,  to  this, 
whether  the  application  is  too  late  ?  Two  points  are  made. 
On  the  one  side,  it  is  said,  that  the  application  is  too  late ; 
on  the  other,  that  the  proceedings  must  be  considered  as  a 
nullity.  In  my  opinion,  the  question  resolves  itself  into 
the  inquiry  whether  or  not  the  personal  service  on  the  17th 
of  December,  on  a  party  residing  in  the  country,  and  who, 
according  to  the  facts,  had  an  attorney  residing  in  the  country, 
is  to  be  deemed  no  service  at  all,  so  as  not  to  bring  to  his 
knowledge  the  previous  proceedings,  namely,  the  entry  of  an 
appearance  on  the  12th  by  the  plaintiff's  attorney,  one  having 
already  been  entered  by  defendant's  attorney.  Although 
it  is  quite  true,  that  the  service  of  process  and  the  other 
proceedings  in  the  cause  may  be  sufficient,  if  served  on  the 
agent  in  London,  yet  the  question  is,  whether  a  party, 
having  an  attorney  in  the  country,  and  being  resident  there, 
a  notice  served  on  him  is  to  be  considered  as  no  notice  ?  I 
think  it  could  not  be  considered  so ;  and  if  it  is  not  so,  the 
objection  as  to  entering  the  appearance  being  merely  an 
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V. 

Crisp. 


irregularity,  it  is  perfectly  clear  that  the  objection  is  too 
late.     The  delay  is  accounted  for,  if  dated  fix)m  the  exe- 
cution ;  but  if  from  the  17  th  December,  it  is  to  be  con- 
sidered that  the  defendant  had  notice  of  the  plaintiff's 
proceedings,  it  is   clear  that  the  application  is  too  late. 
Because,  according  to  the  good  rule  of  all  the  Courts,  when 
a  party  is  proceeding  to  take  advantage  of  an  irregularity,  he 
ought  to  appear  and  make  his  application  promptly,  in  order 
to  prevent  expense  from  being  incurred  by  the  opposite  party 
proceeding.     But  the  objection  is  treated  by  Mr.  Byles  as 
shewing  the  plaintiff's  proceedings  to  be  only  a  nullity.     I 
cannot  assent  to  that  view  of  the  subject,  because  every  thing 
was  done  perfectly  well  on  one  supposition,  that  the  ap- 
pearance had  not  already  been  entered  by  the  defendant    It 
was  a  step  wholly  appropriate  to  proceedings  in  a  cause  where 
the  &cta  would  have  allowed  it     It  seems  to  me,  therefore, 
quite  impossible  to  consider  this  as  other  than  an  irregularity. 
Then,  treating  the  service  of  the  notice  of  declaration  on 
the  defendant  in  the  country  as  sufficient  notice,  I  think  the 
application  should  have  been  made  sooner,  and,  therefore, 
the  rule  ought  to  be  discharged. 


Rule  discharged. 


Ross  V.  Clifton. 
Where  an  Mr-     fWARREN  shewed  cause  afrainst  a  rule  nisi,  obtained  by 

bitrator  awards  •-&  .  / 

damages  for  an  Sheet  Serjt,  for  setting  aside  an  award  on  certain  grounds 
by^  defend-   specified  in  the  rule.  The  objections  stated  in  the  rule  were, 

*^  That  the  sidd  award  is  inconsistent,  and  contains  no  final 
decision  on  the  matters  submitted  to  the  arbitrator,  nor  any 
directions  as  to  the  fiiture  enjoyment  of  the  property."  It  was 
an  action  on  the  case,  and  the  cause,  as  well  as  all  matters  in 
difference,  were  referred  to  a  legal  arbitrator,  to  determine 


ant  to  the 
plaintiff's  pro- 
perty, by  acts 
done  in  the  ad- 
jacent pro- 
perty of  the 
former,  and 
then  having 
power  to  direct 
the  mode  of 

enjoying  the  proportv  for  the  future,  he  awards  that  the  parties  shall  respectively  enjoy  it  as 
hmtofore,  the  award  is  not  final,  and,  therefore,  bad. 
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both  the  cause  and  the  matters  in  difference;  and  it  was  \S4\. 
further  ordered,  "  That  the  arbitrator  should  have  power  to  ^^^^ 
direct  how  the  property  in  dispute  should  be  enjoyed  for  the  »• 

future."  The  arbitrator  assumed  the  burthen  of  the  reference, 
and  in  addition  to  the  matters  litigated  in  the  cause,  three 
claims  to  damages  were  made  in  respect  of  the  alleged  ob- 
struction of  a  flue,  the  diversion  of  a  waternspout,  and  the 
building  over  a  water-course.    The  arbitrator,  by  his  award, 
directed  that  the  defendant  should  pay  to  the  plaintiff  da- 
mages to  the  amount  of  SOL  in  respect  of  the  last  mentioned 
grounds  of  complaint    He  then  proceeded  to  direct,  ^^  that 
the  parties  shall  continue  to  enjoy  the  property  respectively 
as  heretofore."  To  this  award,  the  objections  stated  in  the  rule 
were  made.  Those  objections  must  be  considered  as  ranging 
under  three  heads ;  first,  that  the  award  is  inconsistent ; 
secondly,  that  it  contains  no  final  decision ;  thirdly,  that 
there  was  no  direction  as  to  the  future  enjoyment  of  the 
properQr.     A  preliminary  objection  might  be  taken  to  this 
mode  of  stating  the  grounds  of  objection,  which  was,  that  it 
was  fiur  too  vague.     The  grounds  ought  to  be  so  specific  as 
clearly  to  point  out  the  particulars  wherein  the  objections 
stated  thus  generally  could  be  found.     In  AUenby  v.  Proudr 
lock  (a),  the  Court  held,  that  it  was  too  general  to  state  a 
ground  of  objection,  "  That  the  arbitrator  made  his  award 
under  misapprehension  of  the  terms  of  reference."   In  Gray 
V.  Leaf  {b)  it  was  decided,  that  it  was  insufiicient  to  state  the 
grounds  of  objection,  ^*  that  the  award  is  not  final,  that  the 
arbitrator  had  exceeded  his  authority,  that  the  award  is  un- 
certain, or  that  the  arbitrator  has  not  awarded  on  all  the 
matters  referred  to  him."    Again,  in  Boodle  v.  Davies  (e), 
the  same  principle  was  recognized.     This  objection  applied 
to  all  the  grounds.     But  if  any  doubt  existed  as  to  the  third 
ground,  it  must  be  perfectly  clear  that  the  arbitrator  had 
not  committed  the  fault  suggested  by  that  ground.     The 
objection  was,  that  the  arbitrator  had  given  no  directions 
as  to  the  future  enjoyment  of  the  property.     It  was,  how- 

(a)  Ante,  vol.  4,  p.  54.  (c)  3  Ad.  &  £11.  200 ;  4  N.  & 

(6)  Ante,  vol.  8,  p.  654.  M.  788. 
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1841.        ever,  perfectly  clear  that  he   had  given  some  directions. 

jj^gg  They  might  not  be  such  directions  as  the  defendant  thought 
V-  desirable,   but  that  constituted  no  ground   of  objection. 

That  was  a  matter  peculiarly  within  the  jurisdiction  of  the 
arbitrator,  he  being  judge  both  of  law  and  fact  In  Snook 
V.  Hellyer  (a),  the  Court  held,  that  an  award  directing 
money  to  be  paid  to  a  strai^r  for  the  use  of  one  of  the 
parties  to  the  submission,  was  sujQScient  (Jb).  For  these 
reasons,  it  was  submitted,  that  the  grounds  suggested  for 
setting  aside  the  award  were  insufficient,  and,  therefore,  the 
rule  for  setting  it  aside  must  be  discharged. 

Sheey  Seijt,  in  support  of  the  rule,  admitted  that  if  the 
groimds  of  applying  to  set  aside  the  award  were  as  ge- 
neral as  stated  by  the  other  side,  they  could  not  be  sup- 
ported ;  but  they  ought  not,  nor  were  they  intended  to  be, 
divided  in  the  manner  suggested,  into  three  heads.  The 
whole  objections  to  the  award  were,  that  it  was  incon- 
sistent and  not  final.  It  certainly  must  be  considered  as 
inconsistent,  as  it  in  one  part  awarded  that  the  defendant 
should  pay  a  sum  of  money  to  the  plaintiff  for  the  injury 
done  by  the  course  which  the  former  had  adopted  with  re- 
spect to  the  property,  and  then  directed  that  the  same 
state  of  things  should  continue.  The  first  part  of  the 
award  found  that  a  nuisance  existed,  and  the  latter  directed 
itscontinuance.  That  was  calculated  to  perpetuate,  instead 
of  ending  the  differences  which  the  reference  was  intended 
to  compose.  This  could  not  be  considered  as  giving  any 
direction  as  to  the  enjoyment  of  the  property,  and,  there- 
fore, the  award  was  not  final  Under  these  circumstances, 
the  award  could  not  be  sustained^ 

Cur.  adv,  vtdt. 

(a)  2  Chit.  Rep.  43.  at  the  instance  of  a  stranger,  to 

(6)  See  In  the  matter  pf  Maekay  whom  an  award  bad  directed  that 

and  Others,  2  Ad.  &  Ell.  357;  and  a  certain  sum  should  be  paid  by 

In  the  matter  qf  Skeete,  ante,  vol  7>  one  of  the  parties  to  the  submis- 

p.  61S,  where  the  Court  refused  sion. 

an  application  for  an  attachment 
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WiLLiAJiBy  J. — This  was  an  application  to  set  aside  an        1841. 

award,  on  the  ground  that  it  was  not  final,  and  did  not         ^^^ 

adjust  the  matters  in  difference  between  the  parties.     It      _  <*• 

11  ^  Clifton. 

appears,  that  the  cause  and  all  matters  in  difference  were 

referred  to  an  abrbitrator,  and,  among  other  things,  power 
was  given  to  him  to  regulate  the  enjoyment  of  the  property, 
which,  it  appears,  constituted  a  matter  in  difference  in- 
dependent of  the  cause.  But  this  matter  in  difference  was 
made  a  subject  of  litigation  before  the  arbitrator.  One 
part  of  the  claim  for  damages  was  made  by  the  plaintiff,  in 
respect  of  the  obstruction  of  a  flue ;  another,  for  having  di- 
verted a  water-spout ;  a  third,  for  building  over  a  water- 
course. The  arbitrator  having  disposed  of  the  cause,  awarded 
damages  to  the  extent  of  30/.,  in  respect  of  the  claims  last 
mentioned;  he  then  proceeded  to  award  that  the  parties  res- 
pectively should  enjoy  the  property  as  before.  Now,  as  the 
arbitrator  found  that  the  property  of  the  plaintiff  had  been 
injured,  and  that  the  then  state  of  the  property  was  pregnant, 
to  a  certain  degree,  with  injury,  as  appeared  by  his  award- 
ing 30/.  damages  in  respect  of  that  injury,  to  direct  the 
same  state  of  things  to  continue  was  leaving  the  property 
in  a  state  of  dispute,  instead  of  preventing  future  disputes, 
which  was  the  peculiar  object  of  the  reference.  It  is  im- 
possible to  say,  that  this  was  such  a  final  adjustment  of  the 
property  as  was  intended  by  the  parties  to  the  reference. 
It  seems  to  me,  therefore,  that  the  award  cannot  be  allowed 
to  stand,  and  the  present  rule  must,  consequently,  be  made 
absolute. 

Rule  absolute. 


Reoina  v.  The  Mayor  and  (Corporation  of  Malmesbury. 

PeTERSDORFF  shewed  cause  against  a  rule  nisi,  ob-  The  Court  wiU 
tained  by  Barstowy  calling  on  the  relator,  in  certain  pro-  relator  in  a 
ceedings  in  mandamus,  to  shew  cause  why  those  proceedings  Sve^urity* 

tor  costs,  ho 
being  interested  in  the  matter  in  question,  on  the  ground  of  his  poverty,  or  that  other  persons 
have  induced  him  to  apply  for  the  writ. 
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1841.  should  not  be  stayed,  until  security  for  costs  had  been 
Regina  given.  The  rule  for  a  mandamus  had  been  made  absolute. 
Th  Ma  d  '^^  gfouud  of  the  application  was  the  poverty  of  the  relator, 
Corporatiou  of  and  that  certain  persons  had  induced  him  to  apply  for  the 
mandamus.  1  ne  former,  it  was  submitted,  was  no  reason 
for  compelling  the  relator  to  give  the  security  required. 
The  only  cases  where  the  poverty  of  the  plaintiff  was  allowed 
to  operate  so  as  to  induce  the  Court  to  interfere  in  the 
manner  required  by  this  application,  were  those  in  which 
the  plaintiff,  being  a  pauper,  acted  vexatiously,  or  allowed 
himself  to  be  made  the  instrument  of  others.  But  in  those 
cases  the  poverty  of  itself  was  not  allowed  to  be  a  ground 
for  compelling  a  plaintiff  to  give  security  for  costs.  Appli- 
cations of  this  kind  had  been  allowed  in  proceeding  by  quo 
warranto,  on  the  ground  of  the  defendant's  poverty,  and 
his  acting  merely  as  the  instrument  of  other  parties.  But 
even  there,  if  no  fraud  was  suggested,  and  the  relator  was  a 
corporator,  the  Court  would  not  compel  him  to  find  security 
for  costs.  In  Rex  v.  Wynne  (a),  the  Court  refused  to  stay 
proceedings  in  a  quo  warranto  information,  until  the  prose- 
cutor gave  security  for  costs,  on  the  ground  that  he  was 
in  insolvent  circumstances,  it  appearing  that  he  was  a  cor- 
porator, and  no  fiaud  being  suggested.  Then,  as  to  his  being 
induced  by  others  to  apply  for  the  writ,  that  was  no  ground 
for  this  application.  He  had  a  right  to  enforce  his  rights,  and 
was,  therefore,  entitled  to  proceed.  But  no  instance  of  pro- 
ceeding by  mandamus  could  be  adduced  in  which  the 
Court  had  interfered  in  the  manner  required.  The  case  of 
mandamus  was  clearly  distinguishable  firom  that  of  quo 
warranto.  In  the  former  the  party  proceeded  to  enforce  his 
own  rights,  but  in  the  latter  he  might  be  proceeding  for 
the  benefit  of  others.  Under  these  circumstances,  it  was 
submitted,  that  the  present  rule  ought  to  be  discharged. 

Barstowy  in  support  of  the  rule,  contended,  that  an  appU- 

ia)  2  Mail.  &  S.  346. 
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cadon  in  proceedings  by  mandamus^  was  clearly  within  the        1841. 
principle  of  proceedings  by  quo  warranto.     The  Court  had,       REoniA 

on  a  variety  of  occasions,  interfered,  by  granting  such  ap-  rjn   w^'    ^ 

nhcations  as  the  present,  in  proceeedings  by  quo  warranto.  Corporation  of 
and,  therefore,  by  analogy,  the  present  application  ought  to 
succeed. 


WiLLiABfs,  J. — One  thing  is  perfectly  clear,  that  if  this 
individual  has  a  right,  there  is  no  reason,  on  the  ground  of 
his  poverty,  merely  for  compelling  him  to  find  security  for 
costs.  Then  comes  the  question,  whether  the  Court  has 
before  interfered  in  cases  of  mandamus  ?  It  appears  to  me 
that  it  has  not,  and  I  am  afi:^d  of  originating  a  practice  in 
such  a  case.  1  remember,  in  the  case  of  Dr.  Free,  an  appli- 
cation was  made  by  him  in  forma  pauperis,  to  sue  out  a  writ 
of  mandamus  to  St  John's  College,  Oxford.  The  appUcation 
was  allowed  in  that  form.  It  seems  to  me,  that  whoever  in 
this  case  may  have  induced  the  relator  to  proceed,  as  it  is 
not  sworn  that  he  had  no  interest  to  try  in  the  matter,  and 
the  granting  the  mandamus  would  seem  to  shew  that  he 
had  such  an  interest,  and  it  is  further  apparent,  that  his 
being  poor  cannot  prevent  his  prosecuting  the  writ,  I  do 
not  think,  that  in  the  absence  of  any  such  practice  being 
shewn  to  exist,  that  I  ought  to  originate  such  a  one.  The 
present  rule  must,  therefore,  be  discharged ;  but  without 
costs. 

Rule  discharged,  without  costs  (a). 

{a)  See  Rex  v.  Day,  ante,  vol.  1,  p.  32. 


Solomon  v.  Leek. 

JHUGffES  shewed  cause   against  a   rule   obtained   by  On  discharging 
WilleSi  for  judfirment  as  in  case  of  a  nonsuit     It  was  ad-  *">|f  ^o':i»«'ff- 

•*    ^^  ment  as  m  case 

of  a  nonsuit,  on 
a  peremptory  undertaking,  the  Court  will  not  impose  the  term  of  the  plaintiff*s  giving  security 
for  costs,  on  the  ground  of  his  having  made  an  assignment  of  his  property  for  the  benefit  of  his 
creditors,  previous  to  the  commencement  of  the  action. 
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1841.  mitted,  on  the  other  side,  that  the  excuse  given  by  the 
plaintiff  for  not  proceeding  to  trial,  was  sufBcient  to  dis- 
charge the  rule  on  a  peremptory  undertaking.  It  was, 
however,  desired  by  the  defendant  to  impose  the  term  on 
the  plaintiff  on  discharging  the  rule,  that  he  should  give 
security  for  costs,  and  that  that  term  should  be  made  part 
of  the  rule,  discharging  the  rule  for  judgment  as  in  case  of 
a  nonsuit  If  the  plaintiff,  imder  any  circumstances,  could 
be  required  to  give  security  for  costs,  that  must  be  properly 
the  subject  of  a  distinct  motion. 

Williams,  J. — That  is  properly  the  subject  of  a  distinct 
motion. 

Wittes,  in  support  of  the  rule,  cited  the  case  of  Taylor  v. 
Montague  {a).  There,  a  plaintiff,  after  issue  joined,  became 
bankrupt,  and  made  default  in  going  to  trial,  his  assignees 
refusing  to  proceed  with  the  suit.  The  Court  refused  to 
dischaige  the  rule  for  judgment  as  in  case  of  a  nonsuit,  on 
a  peremptory  undertaking,  unless  security  for  costs  was 
given.  Here  the  plaintiff  had  executed  an  assignment  for 
the  benefit  of  his  creditors,  and,  therefore,  the  action  could 
only  be  carried  on  for  their  benefit  It  was,  therefore, 
proper  that  the  plaintiff  should  be  called  upon  to  give 
security  for  costs. 

Hughes  distinguished  the  present  case  from  the  one 
cited;  as,  in  the  latter,  the  bankruptcy  had  taken  place 
after  issue  joined,  and,  consequently,  after  the  commence- 
ment of  the  action.  Here,  however,  the  assignment  sug- 
gested had  been  executed  before  the  action  commenced. 

Williams,  J. — In  the  case  cited,  the  plaintiff  became 
bankrupt  after  issue  joined.  Here,  however,  the  plaintiff 
executed  the  assignment  before  the  action  was  brought,  the 

(d)  2  M.  &  W.  315. 
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ordinary    terms,   therefore,   can   only   be    imposed.     The        1841. 

present  rule  may  be  discharged  on  a  peremptory  under-  g^J]^]]^ 
taking.  .  ^^ 

Rule  accordingly. 


Doe  dem.  Dickinson  9.  Ros. 

jf  OPHAM  moved  for  judgment  against  the  casual  ejector.  If  the  nune  of 
The  peculiarity  of  the  case  was,  that  the  name  of  the  tenant  poMesnon  hat 
in  possession,   Richard  Garratt,  was  introduced  into  the  ^JJ^^j^^ 
body  of  the  declaration,  instead  of  Richard  Roe.      The  decUrttion  of 

,  .  ,         .    cjectmenty  in- 

notice  at  the  foot  of  the  declaration  was,  however,  signed  gtead  of 
**  Richard  Roe.**    It  was  submitted,  that  this  apparent  in-  |^m  |^  |, 
consistency  could  not  mislead  the  tenant,  and,  therefore,  »aft«eiitier- 

**  yiM  to  ooliiii 

the  lessor  of  the  plaintiff  was  entitled  to  sign  judgment  a  rule  nisi  for 
against  the  casual  ejector. 

Williams.  J. — I  think  sufficient  has  been  done  to  entitle 
you  to  a  rule  nisi. 

Rule  nisi  granted. 
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COURT  OF  COMMON  PLEAS. 


Iltlar^  Cmn. 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1841.  Doe  dem.  Hickman  v.  Hickman. 

In  lapMrt  of  ^HEE,  Seijt,  moved,  on  behalf  of  the  lessor  of  the  plain- 
to  e^r  a  sag-  ^>  fo^  ^  ^^9  calling  upon  the  defendant  to  shew  cause 
f^iM^^ru  ^^y  *  suggestion  should  not  be  entered  on  the  issue  to 
tmghamshira  try  the  action  in  Nottinchamshire,  instead  of  Lincolnshire, 

lIUrt'MWl  of  , 

Lmcolnshire,  upon  the  ground  that  a  fair  and  impartial  trial  could   not 

ground  that  "^  ^^  ^^  ^^®  latter  countj.     The  aflSdavit,  on  which  the 

A  ^Wntiff  ^'®  ^^  moved,  was  that  of  the  lessor  of  the  plaintiff, 

couldnotliayeA  and  he  Stated  that  the  defendant  was  a  person  possess- 

fair  and  impar-    .  •  i       i  i  i     i  i        i 

tial  trial  in  the  ing  Considerable  property,  and  that  the  deponent  was  an 

IrXSl^i  individual  of  small  means.     In  Easter  Term,   1838,  the 

nroduced,al-  deponent   entrusted  one   A.,   an  attorney,  to  commence 

two  attorneys,  actions  of  ejectment  to  recover  possession  of  certain  prc- 

lessor  of  the  miscs  held  by  the  defendant ;  that  the  actions  were  com- 

plaintiff  had  menced,  and  that  a  few  days  before  Trinity  Term  in  the  same 


employed  to  year,  the  attorney  proceeded  to  Gainsborough,  to  serve  the 

cause  had  declaration ;  that  subsequently,  the  attorney  took  no  further 

interest,  the  Steps  in  the  suit,  in  consequence,  as  he  had  admitted,  of  his 

one  on  ac  haviniT  received  a  considerable  sum  of  money  from  the  de- 

oonntofa  ^     ... 

bribe  paid  to  fendant,  in  consideration  of  which  he  had  abandoned  the 
d^^Lnt^the  interest  of  the  deponent  in  the  cause.  The  affidavit  then 
c^  of  ^       went  on  to  allege,  that  the  deponent  had  been  at  all  times 

intimacy  which 

existed  between  him  and  the  defendant,  and  also  that  the  defendant  was  a  person  of  large  pro- 
perty, and  possessing  great  influence  in  the  county,  and  that  he  had  said  that  he  would  "  do  as  he 
liked  at  Lincoln,*'  more  especially  as  the  lessor  of  the  plaintiff  was  a  poor  man  :  Held,  insufficient. 
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ready  and  willing  to  supply  the  said  A.  with  all  the  funds  1841. 
and  means  necessary  to  carry  on  the  action.  It  was  then  j^ITd 
stated  that  the  lessor  of  the  plaintiff  had  subsequently  em-  Hickman 
ployed  one  S.,  an  attorney,  to  prosecute  an  action  of  eject-  Hickman. 
ment  against  the  defendant,  and  that  the  suit  had  been 
commenced  in  the  Court  of  Exchequer,  and  had  proceeded 
to  issue,  when  the  said  S.  also  abandoned  the  interest  of 
his  client  in  that  cause.  He  had  subsequently,  however, 
commenced  a  new  action  in  this  Court,  to  which  the  de- 
fendant had  appeared,  and  in  which  issue  was  joined ;  but 
the  said  S.  refused  to  proceed  with  it  The  deponent  then 
stated,  that  he  was  at  a  loss  to  account  for  such  conduct  on 
the  part  of  S.,  except  firom  a  circumstance,  of  which  he 
had  been  informed,  that  since  the  commencement  of  the 
suit,  an  intimacy  had  sprung  up  between  the  said  S.  and 
the  defendant,  which  had  induced  the  former  to  abandon  the 
interest  of  this  deponent ;  that  the  deponent  attributed  all 
the  difficulties  to  which  he  had  been  subjected,  to  the  in- 
fluence which  the  defendant  possessed  in  the  county  of 
Lincoln ;  that  the  defendant,  being  in  possession  of  pro- 
perty, had  ample  funds  to  enforce  his  influence ;  that  the 
defendant  possessed  other  property  besides  that  which  was  in 
question  in  this  action,  the  tenants  of  which  were  subject  to 
the  Clarice  and  control  of  the  defendant ;  that  the  deponent 
believed  that  the  defendant  would  use  his  utmost  influence 
to  prevent  this  deponent  firom  having  a  fair  trial  in  this 
action,  for  that  he  had  said  that  he  would  ^'do  as  he  liked 
in  lincoln,"  more  especially  as  this  deponent  was  a  poor 
man. 

Maule,  J.—  If  all  these  allegations  are  true,  the  effect 
will  be,  that  the  nearer  home  the  case  is  tried,  the  greater 
influence  there  will  be  against  the  defendant  All  you  have 
stated  is,  that  there  are  two  attorneys  at  Lincoln  who  have 
acted  improperly. 

Erskine,  J.  -A  gentleman  who  is  known  to  have  acted 
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1841.       as  the  defendant  is  stated  to  have  done,  will  have  very  little 
^!r^7^^~^     influence  over  a  jury. 

Hickman 

Hickman.  TindaLj  C.  J. — That  these  attorneys  have  acted  dis- 
honestly^  is  nothing  to  support  this  motion.  It  should 
appear  clearly  that  there  cannot  be  a  fair  and  impartial  trial 
in  the  county  of  Lincoln.  That  does  not  appear  here. 
There  are  three  divisions  of  the  county,  each  of  which  is 
almost  equal  in  size  to  many  small  counties,  and  we  cannot 
say  that  among  so  many  jurors,  there  cannot  be  a  &ir  and 
impartial  triaL 

Rule  refused. 


Cassidt  v.  Steuabt,  M.  P. 

In  an  action  tSPANKIEy  Scijt,  in  Michaelmas  Term,  moved  for  a 
bCTofpwlUu'  ™1®*  calling  upon  the  defendant  to  shew  cause  why  an 
ment,  H  is  in-    orJer  of  Erkifie,  J.,  made  at  Chambers,  should  not  be  set 

competent  for 

the  plaintiff,  aside.  The  action  was  brought  against  the  defendant,  who 
mesne  orftnal  was  a  member  of  Parliament,  and  the  plaintiff  had  obtained 
OTtwTits^fcr^  judgment, and  proceeded  to  outlawry.  The  defendant,  how- 
the  purpose  of    ever,  took  out  a  summons  before  Erskine^  J.,  at  Chambers, 

inrooeedin^  to 

outlawry,  al-      and  an  order  was  made  in  the  following  terms — **  It  is  or- 
2^no  m^^  dered,  that  all  proceedings  to  outlawry  in  this  cause  be  set 
sent  intention,    ggide  for  irregularity,  the  defendant  being  a  member  of 
in  elocution.      Parliament"    It  was  now  urged,  that  the  fact  of  the  de- 
fendant being  a  member  of  Parliament,  created  no  ground 
of  irregularity,  upon  which,  the  learned  judge  was  authorized 
to  set  aside  the  judgment     The  privilege  of  a  member  of 
Parliament  was  personal  only,  and  there  was  nothing  to 
prevent  a  plaintiff  from  suing  out  process  of  outlawry,  pro- 
vided he  did  not  molest  the  person  of  the  defendant     The 
plaintiff  had  issued  a  writ  of  capias  udagatum  upon  the 
judgment,  but  he  had  no  present  intention  to  put  it  into 
execution ;  and,  in  fact,  he  had  issued  it  only  in  order  to 
be  prepared  in  any  event  which  might  arise  by  which  he 
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should  be  able  to  take  the  body  of  the  defendant  The  1841. 
privilege  rested  upon  the  provisions  of  the  statutes  12  ft 
13  Wm.  3,  0.  3,  and  10  Geo.  3,  c.  50,  s.  2  ;  but  the  effect 
of  both  of  these  acts  was  to  shew  that  the  privilege  was 
personal  only.  The  former  statute  provided,  that  *'any 
person  may  prosecute  any  suit  in  any  of  his  Majesty's  Courts 
at  Westminster,  &c.,  against  any  lord  of  Parliament,  or  any 
of  the  knights,  citizens,  and  burgesses  of  the  House  of 
Commons,  or  their  servants,  or  any  other  persons  entitled 
to  privilege  of  Parliament,  at  any  time  immediately  after 
the  dissolution  or  prorogation  of  ParUament,  until  a  new 
Parliament  shall  meet,  or  the  same  be  re-assembled,  and 
immediately  after  any  adjournment  of  both  Houses  for  above 
fourteen  days,  until  both  Houses  shall  meet ;  and  the  said 
Court  may,  after  such  dissolution,  prorogation,  or  adjourn- 
ment, proceed  to  give  judgment,  and  to  make  final  decrees 
and  sentences  thereupon,  any  privilege  of  Parliament  not- 
witshanding.''  Section  2,  '^Provided,  that  this  act  shall 
not  subject  the  person  of  any  of  the  knights,  citizens,  and 
burgesses,  or  any  other  person  entitled  to  privilege  of  Par- 
liament, to  be  arrested  during  the  time  of  the  privilege,  ftc." 
The  10  Geo.  3,  c  50,  carried  the  principle  of  this  statute 
further.  The  preamble  states,  that  the  acts  already  in  being 
are  insufficient  to  obviate  the  inconveniences  arising  fit>m 
delay  of  suits,  by  reason  of  the  privilege  of  Parliament ;  and 
then  it  enacts,  ^^  That  any  person  or  persons  shall  and  may 
at  any  time  commence  and  prosecute  any  action  or  suit  in 
any  Court  of  Record,  or  Courtof  Equity,  or  of  Adiiiiralty,&c., 
against  any  peer  or  lord  of  Parliament  of  Great  Britain,  or 
agidnst  any  of  the  knights,  citizens,  or  burgesses,  &c.,  or  any 
other  person  entitled  to  the  privilege  of  Parliament  of  Great 
Britain,  and  no  such  action,  suit,  or  any  other  process  or  pro- 
ceedings thereupon  shall,  at  any  time,  be  impeached,  stayed 
or  delayed  by  or  under  colour  or  pretence  of  any  privilege 
of  Parliament"  Section  2,  **  Provided,  that  nothing  in  this 
act  shall  extend  to  subject  the  person  of  any  of  the  knights, 
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1841.        citiscens,  and  burgesses,  &c.,  to  be  arrested  or  imprisoned 
Cassidy       upon  any  such  suit  or  proceedings."     It  must  be  admitted, 

^'  that  throui2:hout  these  enactments,  the  legislature  had  main- 

Stkuaet,  ,  , 

M.  P.  tained  the  personal  privilege  of  members  of  Parliament  in- 
violate, but  there  was  nothing  contained  in  them  which 
would  prevent  the  issuing  of  the  process  ready  to  be  acted 
upon,  and  the  distinction  was,  that  it  was  not  the  process 
which  was  irregular,  but  the  execution  of  it  He  cited 
1  HatselFs  Prec.  174,  s.  4,  as  follows:—"  On  the  13th  of 
May,  1607,  the  House  was  informed  that  a  member  of  the 
House  stood  outlawed  at  the  suit  of  one  Palmer,  and  that 
Allen,  the  attorney  in  the  suit,  did  threaten  to  proceed  to 
trial  The  plainti£P  and  attorney  are  both  ordered  to  be 
brought  to  the  bar  by  the  sergeant,"  Bac.  Abr.  tit  "  Pr«- 
vihgey''  (C),  p.  562,  Holiday  v.  Pitt  (a> 

Bampas,  Serjt,  now  shewed  cause.  The  distinction 
drawn  between  the  existence  of  the  writ  of  capias  utla- 
gatum  and  its  execution  would  not  prevail.  The  judgment 
of  outlawry  here  was  founded  upon  final  judgment  obtained 
in  the  suit  After  the  judgment,  a  writ  of  ca.  sa.  was  issued, 
followed  by  an  exigi  &cias,  which  was  succeeded  by  a  writ 
of  capias  utlagatum.  All  these  writs  commanded  the  sheriff 
to  take  the  body  of  the  defendant,  and  if  the  defendant 
omitted  to  answer  to  the  last  named  writ  by  surrendering  his 
person,  he  was  outlawed,  and  his  goods  were  forfeited.  The 
Court  would  not  suffer  outlawry  to  attach  in  reference  to 
an  individual  who  was  entitled  to  claim  a  personal  privilege 
from  an  arrest,  which  was  a  condition  precedent  to  the 
outlawry,  neither  would  they  suffer  writs  to  be  sued  out 
and  to  remain  in  existence,  which,  it  was  admitted,  could 
not  be  executed.  Before  the  12  &  13  Wm.  3,  c.  3,  the 
privileges  claimed  by  peers  and  members  of  Parliament 
were  not  personal  merely,  but  extended  to  prevent  legal 


(a)  2  Stra.  985 ;  Fortesc.  159 ;  2  Comyns.  444.  S.  C. 
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proceedings  of  any  sort  being  taken  against  them.  The  1841. 
object  of  that  act  was  only  to  enable  parties  to  commence 
soits  against  them,  provided  that  the  persons  of  the  indi- 
viduals sued  should  be  privileged  from  arrest,  and  a  new  form 
of  proceeding  was  granted  against  them  by  s.  4,  which 
shewed  the  view  which  was  taken  of  their  privileges  by  the 
legislature,  and  exhibited  the  determination  which  existed 
to  maintaim  them  inviolate.  That  section  provided,  that 
*^  no  suit  or  proceeding  in  law  or  equity  against  the  King's 
original  and  immediate  debtor,  for  the  recovery  of  any  debt 
originally  and  immediately  due  to  his  Majesty,  or  against 
any  person  liable  to  render  sn  account  to  his  Majesty  for 
any  part  of  his  revenues,  or  other  original  or  immediate 
duty,  or  the  execution  of  any  such  process,  shall  be  im- 
peached or  delayed  by  privilege  of  Parliament ;  yet,  so  that 
the  person  of  such  debtor  or  accountant  being  a  peer,  shall 
not  be  liable  to  be  arrested ;  or  being  a  member  of  the  House 
of  Commons,  shall  not,  during  the  continuance  of  the  privi- 
lege, be  arrested  by  any  such  proceedings."  The  2  & 
3  Aime,  c.  18,  equally  exhibited  the  same  feeling  to  exist, 
by  enacting,  that  nothing  contained  therein  should  subject 
the  person  of  a  peer  or  member  of  Parliament  to  be  arrested. 
The  11  Geo.  2,  c.  24,  still  further  extended  the  principle, 
and  the  10  Geo.  3,  c.  50,  embraced  all  the  provisions  of  the 
former  statutes,  and  re-enacted,  with  the  greatest  caution, 
the  same  clauses  which  provided  for  the  maintenance  of 
the  privilege  of  Parliament  Although  the  legislature  had 
given  creditors  reUef  by  granting  them  power  to  sue 
members  of  Parliament,  there  was  nothing  in  any  of  the 
statutes  which  shewed  that  process  might  be  sued  out,  which 
rendered  the  persons  of  such  members  liable  to  arrest, 
although  no  intention  existed  to  put  it  into  execution.  In 
the  case  of  Holiday  v.  Pitt,  tffe  appUcation  was  to  discharge 
Colonel  Pitt,  who  had  been  arrested  on  his  way  home  from 
Parliament,  and  the  effect  of  that  case  was  to  shew  that 
not  only  the  arrest,  but  the  order  which  commanded  the 
VOL.  IX.  B  B  D.  p.  c. 
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1841.       arrest,  was  illegal  and  irregular.  The  passage  from  Hatselfs 
^^      '    Precedents  did  not  warrant  the  conclusion  which  was  put 
•.  upon  it     Section  17,  p.  181,  in  the  same  volume,  gave  the 

^"pj'"'  foUowing  case :  "In  the  Fourth  Register ,  p.  810,  Prynn 
reports  the  case  oi  Hodges  and  Moore,  in  the  first  year  o* 
Charles  the  Krst,  as  follows :— *  Moore  having  the  privilege 
of  Parliament,  procures  the  Speaker,  Sir  H.  Finch,  to  write 
his  letter,  in  the  name  of  the  Parliament,  to  the  Court  of 
King's  Bench  to  stay  judgment  The  Court  was  greatly 
ofiended  at  this,  and  could  have  returned  a  sharp  answer  to 
the  Parliament,  if  it  had  not  been  dissolved ;  because  it  is 
against  the  oaths  of  the  judges  to  stay  judgments,  nee  per 
grand  seal,  nee  per  petit  seal,  per  le  statute ;  but  the  way  in 
such  case  is  to  procure  a  supersedas,  which  is  a  special  writ 
appointed  in  these  cases,  and  this  is  to  be  allowed,  being  the 
legal  course.  But  the  letter  is  not  to  be  regarded.'  And 
in  another  report  of  this  case,  the  eficct  of  this  letter  was 
disallowed  by  the  whole  Court,  and  the  Court  said,  *  The 
defendant  ought  to  have  brought  a  writ  of  privilege,  and 
where  Thorpe,  who  was  Speaker,  had  a  supersedeas  for  all 
actions,  this  was  bad,  for  he  ought  to  have  had  a  particular 
superdeas  for  each  action.  And  the  ParUamenthath  privilege 
for  the  person,  but  not  for  the  proceedings  by  any  letter.' " 
It  was  true,  that  this  was  the  opinion  expressed  by  the 
judges  in  that  case,  but  Hatsell  went  on  to  remark,  that  if 
the  judges  had  continued  of  the  same  mind,  "  to  have  written 
a  sharp  answer  to  Parliament,"  it  was  probable  "  that  that 
House  of  Commons  would  have  compelled  the  High  Com- 
mission Court  ^to  vacate,  and  annihilate'  all  their  pro- 
ceedings against  Sir  Robert  Howard,  who,  in  breach  of 
their  privilege,  would  not  have  quietly  acquiesced  in  their 
disobedience  of  the  Court  of  King's  Bench  to  an  order, 
which,  firom  the  beginning  of  the  century,  had  been  sent 
to  all  the  Courts  of  Westminster  Hall,  and,  as  far  as  appears, 
had  been  always  attended  to."  There  were  several  cases 
in  which  •writs  of  ca.  sa.  had  been  set  aside  as  irregular. 
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Faulkner  v.  Lard  Rokeby  (a),  Briscoe  v.  The  Earl  of  Egre-       1841. 

«W«<  (J).  CA88IDY 

9, 

Steua&t, 
Spankie,  Serjt,  intimated  that  he  was  prepared  to  admit        H  P. 

that  process  could  not  be  issued  against  a  peer. 

Bompasy  Serjt  Then  the  plaintiff  was  out  of  Court,  as  the 
cases  of  peers  and  members  of  Parliament  stood  upon  the 
same  ground.     Bac.  Abr.  tit  ^^  Privilege^  (C),  p.  541. 

Spankie^  Serjt,  in  support  of  the  rule.     The  intention  of 
the  legislature  was  to  enable  persons  to  sue  members  of 
Parliament  at  their  pleasure,  so  as  they  did  not  arrest  their 
persons.     In  2  Hays  PI  Cr.  (c)  it  was  said,  that  a  capias 
would  not  lie  against  a  peer  of  Parliament,  by  reason  of  his 
tide  and  dignity,  in  which  particular  there  was  a  material 
difference  from  the  case  of  a  member  of  the  House  of  Com- 
mons.  In  no  statute,  was  there  any  provision  contained  with 
reference  to  the  privilege  of  a  peer,  because,  at  the  common 
law,   that  privilege  already  existed.      In  this   particular, 
therefore,  there  was  a  material  distinction  between  the  cases 
of  a  peer,  and  a  member  of  the  House  of  Commons.     It 
was  admitted  that  the  writ  of  capias  utlagatum  could  not 
be  executed  during  privilege,  but  it  might  be  sued  out 
during  privilege,  and  executed  when  that  privilege  had 
ceased.     The  privilege  was  only  temporary,  and  the  plain- 
tiff was  entided  to  be  prepared  to  take  advantage  of  the 
judgment  which  he  had  obtained,  so  soon  as  it  had  ceased. 
Outlawry  was  a  mode  of  enforcing  payment  of  a  debt,  and 
it  was  the  &ult  of  the  debtor  himself,  that  that  mode  of  en- 
forcement had  been  put  into  operation,  because,  by  paying 
the  amount  due,  he  might  rid  himself  of  all  inconvenience. 
But  if  a  party  might  prosecute  a  suit  against  a  member  of 
Parliament,  provided  he  did  not  arrest  his  person,  why  might 
he  not  also  proceed  to  outlawry  with  the  same  saving.   In  the 

(a)  4  Taunt.  668.  (c)  P.  199. 

(b)  3  Mau.  &  Sd.  88. 
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1841.  case  of  Johnson  v.  Drier  (a),  Littledale,  J.,  alluded  to  the  de- 

Cassidy  cision  in  Biscoe  v.  Kennedy  and  Wife  (A),  cited  on  behalf  of 

•'•  the  defendant,  with  little  approbation.     The  2  Wm.  4,  c.  39, 

M.  P.  it  was  to  be  observed^  did  not  materially  affect  the  case. 

TiNDAL,  C.  J. — The  question,  in  this  case,  appears  to  me 
to  be,  whether  it  is  an  irregularity  to  sue  out  a  writ  of  ca. 
sa.  against  a  member  of  Parliament,  during  the  time  \rithin 
which  he  is  privileged  from  arrest,  the  object  of  the  party 
suing  out  the  writ  being  to  proceed  to  outlawry.  I  will 
first  consider,  whether  it  is  irregular  to  sue  out  a  writ  of  ca. 
sa.  ?  Then,  if  that  question  is  determined  in  the  affirmative, 
I  will  see  whether  the  intention  of  the  party  in  suing  out 
the  writ,  can  make  any  difference  as  to  the  irregularity  of 
that  proceeding.  The  first  question  is,  on  what  ground 
does  a  writ  of  ca.  sa.  rest  in  our  books  of  law?  Undoubtedly 
it  is  a  writ  which  was  not  known  at  common  law.  There 
was,  at  common  law,  no  capias  on  mesne  process,  but  that 
writ  was  given  by  the  statute  of  Marlbeige,  (52  Hen.  3, 
c.  21.)  But  the  moment  a  capias  ad  respondendum  was 
given  by  that  statute,  it  was  allowed  that  where  that  writ 
lay,  there  should  also  be  a  ca.  sa.,  for  the  purpose  of  giving 
the  firuits  of  the  judgment  upon  it  to  the  plaintiff.  As  &r 
as  we  can  trace  the  ground  upon  which  that  writ  rests,  it 
can  only  be  said  to  have  been  granted  with  that  view ;  the 
rule,  therefore,  has  always  been  considered  to  be  laid  down 
broadly,  that  a  writ  of  capias  ad  satisfaciendum  would  only 
lie  against  those  who  were  subject  to  a  writ  of  capias  ad 
respondendum.  The  first  question  upon  this  case  is,  there- 
fore, whether  a  member  of  ParUament,  during  the  time  of 
privilege,  was  hable  to  a  capias  ad  respondendum?  And  it 
seems  to  me,  that  on  all  the  authorities  in  the  books,  he  was 
not  so  liable.  From  the  earUest  time,  when  the  arrest  of  a 
member  of  Parliament  has  taken  place  upon  a  capias  ad 
respondendum,  he  has  been  discharged  from  the  custody  of 

(fl)  Ante,  vol.  1,  p.  127.  {b)  2  WUs.  127. 
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the  sheriff,  by  a  writ  of  privilege.     The  books  of  practice,        1841. 
therefore,  lay  it  down,  that  those  parties  only  are  liable  to  a       Cassidy 
writ  of  ca.  sa.,  who  are  liable  to  writs  of  capias  as  mesne  "• 

process,  and  they  except  in  all  cases  peers  of  Parliament,        M.  P. 
and  members  of  Parliament,  during  privilege ;  and  the  old 
books  state  exceptions  in  those  cases,  which  shew  the  ground 
of  privilege.     In  the  case  of  Harris  v.  Lord  Mountjoy  (a), 
a  plaint  of  debt  was  brought  by  the  plaintiff,  in  the  Guild- 
hall, in  London,  against  the  Tx)rd  Mountjoy  and  an  attach- 
ment of  the  goods  of  the  defendant,  in  the  hands  of  another 
was  made.     "  The  lord  removed  the  matter  into  the  Court 
of  Common  Pleas,  by  a  writ  of  privilege,  and  the  question 
was,  whether  he  should  find  bail,  he  being  a  lord  of  Par- 
liament?   And  the  opinion  of  the  whole  Court,  was,  that 
he  should  find  bail,  for  that  is  the  course  of  the  Court, 
whosoever  is  party.     And  by  Anderson^  admitting  the  law 
to  be,  that  the  body  of  a  lord  of  Parliament  shall  not  be 
taken  in  execution,  yet,  notwithstanding  that  bail  shall  be 
found  in  such  case,  for  the  condition  of  bail  doth  consist  upon 
two  points :  first,  that  he  render  his  body  to  prison  in  exe- 
cution, if  judgment  be  ^ven  against  him ;  secondly,  or  to 
pay  the  condemnation ;    and,  therefore,  if  the  body  of  a 
baron  of  Parliament  is  not  subject  to  execution,  yet  the  bail 
shall  stand  for  the  second,  t.  e.   to  pay  the  condemnation. 
And  all  the  justices  were  of  clear  opinion,  that  for  execution 
upon  a  statute  staple,  merchant,  upon  the  statute  of  Acton 
Bumel,  or  upon  the  statute  of  23  Hen.  8,  the  body  of  a 
baron  of  ParUament  shall  be  taken  in  execution ;  for  by 
these  statutes  such  persons  were  not  exempted."    Now,  the 
very  exceptions  of  aUowing  the  imprisonment  of  members 
of  Parliament,  in  cases  on  these  statutes,  shew  that  the 
right  of  privilege  exists,  although  it  cannot  prevail  against 
their  provisions.     The  case  of  The  Executors  of  Skewys  v^ 
Chamond  (6),  is  to  the  same  effect.     There,  after  a  member 
of  the  House  of  Commons  had  been  taken  in  execution,  on 

(fl)  2  Leonard.  173.  (jb)  Dyer.  596,  60  a  &  b. 
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1841.  a  writ  of  exigent,  issued  upon  a  ca.  sa.,  a  writ  of  privilege 
issued  to  the  sheriff,  who  discharged  the  burgess  firom  cus- 
tody. The  question  which  arose,  was,  whether  the  privilege 
existed  ?  And  after  that  question  was  discussed,  it  was  held, 
that  "every  privilege  is  by  prescription,  and  every  pre- 
scription which  sounds  for  the  common  weal  is  good,  al- 
though it  be  to  the  prejudice  of  any  private  individual." 
Therefore,  it  may  well  be,  that  although  a  capias  ad  re- 
spondendum was  given  by  the  early  statute  against  the 
subject  in  general,  the  privilege  of  members  of  Parliament 
would  form  an  exception  to  its  provisions.  So  it  appears 
that  members  of  Parliament  had  this  prescription  to  be  free, 
both  from  writs  of  capias  ad  respondendum  and  also  writs 
of  capias  ad  satisfaciendum ;  and  so  it  is  laid  down  by  Lord 
Chief  Justice  Haky  in  the  passage  which  has  been  cited  (a), 
in  which  he  says,  that  in  a  suit  between  party  and  party, 
a  writ  of  capias  will  not  lie  against  a  lord  of  Parliament ; 
and  the  case  of  a  member  of  Parliament,  during  privilege, 
is  the  same  as  that  of  a  peer  of  Parliament,  for  the  purpose 
of  this  ai^ument  Then,  if  that  be  the  case,  if  to  issue 
a  writ  of  capias  ad  satisfaciendum  is  irregular  and  unlawful 
in  itself,  can  it  make  any  difference  what  the  object  or  desire 
of  the  party  is,  in  causing  it  to  be  issued  ?  I  think  it  caimot, 
because  the  matter  is  to  be  taken  as  it  stands  on  the  issuing 
of  the  writ.  That  is  an  irregularity,  and  no  intention  or 
design  of  the  party  can  make  it  more  or  less  regular.  The 
Court  requires  the  sheriff  to  execute  the  writ,  and  how  can 
the  intention  of  the  party  alter  the  object  of  the  writ  ?  If  the 
plaintiff  says,  "  I  issue  this  writ  for  the  purpose  of  pro- 
ceeding to  outlawry,"  that  does  not  diminish  the  diflSculty, 
but  increases  it,  because  the  exigent  requires  the  defendant 
to  render  himself  into  the  custody  of  the  sheriff,  or  be  out- 
lawed, so  that  the  difficulty  is  increased,  by  there  being 
another  demand  made,  which  is  irregular  and  unlawfril. 
Now,  this  being  the  case,  what  difference  is  made  by  the 

(a)  2  Hale  PL  Cr.  199. 
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acts  of  parliament  referred  to?  It  does  not  appear  to  me  1841. 
that  they  bear  on  this  point :  but  if  they  do,  they  rather 
operate  mifavourably  than  &vourably  towards  this  motion. 
The  statute  12  &  13  Wm.  3,  c.  3,  was  passed  for  the  pur- 
pose of  enabling  the  subjects  of  the  Eling  to  sue  members 
of  Parliament,  during  the  interval  in  which  Parliament 
should  not  be  sitting.  That  statute  provides  what  pro- 
ceedings shall  be  taken,  and  enacts  that  certain  vmts  shall 
be  used ;  and  then  there  is  in  it  an  express  provision  that 
the  persons  of  members  shall  not  be  liable  to  arrest  The 
next  material  act  is  the  10  Geo.  3,  c.  50,  and  that  enables 
suitors  to  commence  and  prosecute  suits  during  the  sitting 
of  Parliament,  still  introducing  the  same  express  exception 
in  favour  of  the  privilege  of  the  persons  of  membeis, 
which  was  contained  in  the  previous  act ;  and  then  comes 
the  2  Wnu  4,  c  39,  which  has  made  the  mode  of  pro- 
ceeding against  members  of  Parliament  the  same  as  against 
other  persons;  and  section  19,  has  an  express  reservation, 
that  nothing  contained  in  the  statute  shall  subject  any 
person  to  arrest,  outlawry,  or  waiver,  who,  by  reason  of  any 
privUege,  usage,  or  otherwise,  may  now,  by  law,  be  exempt 
therefrom.  Therefore,  it  seems  to  me,  that  these  statutes 
do  not  at  all  further  the  views  of  the  plaintiff.  If  we  were 
to  allow  these  to  be  deemed  regular  proceedings,  we  should 
be  issuing  an  order  to  the  sheriff  to  take  a  person,  whom, 
the  moment  he  was  taken,  we  should  be  forced  to  discharge, 
and  we  should  therefore  be  doing  an  act  which  we  know  to 
be  nugatory.  The  proceedings  to  outlawry,  in  this  case, 
therefore,  were  irregular;  and  the  order  made  by  my  brother 
Erskine,  at  Chambers,  was  a  proper  order,  and  this  rule  must 
be  discharged. 

BosANQUET,  J. — I  am  also  of  opinion  that  this  rule 
should  be  discharged.  There  is  no  doubt,  and  it  is  admitted 
that  members  of  Parliament,  whether  of  the  House  of 
Lords  or  of  the  House  of  Commons,  are  exempted  from 
the  arrest  of  their  persons ;  and  this  is  a  privilq;e  which 


diCT  hsfie  co|oycd  ix  a  zrcac  iiecedi  ^tIT  dme.  FanDerlr. 
their  prmkge  ww  eroi  sicre  exre^isre  dun  it  is  now. 
t)^f?wpBai  tfaeT  wcxe  exempc  frcoi  beise  e^en  «Gcd.  dnrxce  the 
IC  P.  tzme  of  the  stdoe  of  ParifazneiLC :  bet  dbev  a^e  oov  liable 
tobe  sued,  aUscazh  their  pririietEe  to  be  exempted  firom  arrest 
u  rtoog^wtd  br  the  tsooks  sacaxea  which  faaTe  beeti  al- 
faMied  tOL  There  ii  do  dotibt.  cfaere&xe.  that  the  arrest  of 
a  member  of  PariiameiLt.  dorinz  the  period  of  prrrilegie,  is 
iHepL  SaWf  the  qoesdoo  isL  wheth^ .  jf  the  arrest  is  iOegiil, 
it  is  lawfbi  fcr  the  plain  nff  in  a  «txit.  to  «ae  oot  process,  di- 
fCctiDg  the  shtfidF  to  take  the  persoa  of  a  metnber  of  Par- 
Uament  io  executioo?  It  wiii  be  the  same*  howerer,  whether 
the  writ  is  issoed  oo  meaie  process  or  in  execution.  It 
appears  to  me,  that  the  thing  ordered  to  be  dooe,  being 
illegal,  the  order  to  do  die  act  mIx^t  itself  be  also  illegaL 
It  is  said,  that  the  object  is  not  to  anest  the  person  of  the 
member  of  Parliament,  bat  to  take  proceedinss  hr  wfaidi 
outlawTT  may  be  obtained,  when  the  period  shall  hare 
arriredat  which  the  privilege  of  the  defendant  has  ceased. 
But  the  direcdon  is  to  do  the  act  immediatelj;  and  it 
appears  to  me,  that  the  defendant  is  not  to  be  put  in  the 
sitnadon  of  harii^  an  <»der  issued  against  him,  which,  if 
the  sheriff  executes  it,  must  put  him  to  the  trouble  and  ex- 
pense of  obtaining  redress  against  that  which  is  an  illegal 
act.  Therefore,  on  these  short  grounds,  it  appears  to  me 
that  the  issuing  of  the  writ  is  illegal,  because  the  plaintiff, 
in  issuing  it,  avails  himself  of  an  order  of  the  Court  to  do 
that  which  is  illegaL 

Mactle,  J. — I  also  think  that  this  rule  must  be  dis- 
charged, and  that  the  learned  judge  was  right  in  malring 
an  order  setting  these  proceedings  aside.  The  statute  12 
&  13  Wm.  3,  c.  3,  and  10  Geo.  3,  c.  50,  both  prove  that 
persons  having  the  privilege  of  Pariiament  are  not  liable  to 
be  arrested.  If  that  is  so,  the  writ  ordering  such  an  arrest 
is  irregular,  for  whatever  purpose  it  mav  have  been  sued 
out     It  was  so  held  in  those  cases  which  have  been  cited 
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in  opposition  to  this  motion.  In  the  case  of  Faulkner  v.  IS41. 
Lord  Rokebyy  a  capias  was  issued  against  a  peer  of  Ireland,  cIsaiDy 
and  there  it  was  held,  that  although  no  attempt  had  been  ^  ^' 
made  to  arrest  the  defendant,  die  writ  was  irregular,  and  M.  P.  ' 
must  be  set  aside.  So  in  the  case  of  Briscoe  v.  Earl  of 
Egremonty  a  bill  of  Middlesex  was  set  aside  upon  the  same 
ground.  My  brother  Spankie  has  admitted  that  this  is  the 
law  in  the  case  of  a  peer.  Then  why  is  not  that  the  law  in  the 
case  of  a  member  of  the  House  of  Commons  ?  He  says  that 
the  privilege  of  a  peer  of  Parliament,  and  that  of  a  member 
of  the  House  of  Commons  differ ;  and  undoubtedly  they 
do  in  some  respects,  but  the  only  principle  necessary  to  be 
maintained  here,  is,  that  they  agree  in  this  particular,  that 
the  issue  of  a  writ  of  ca.  sa.  against  a  person  who,  by  reason 
of  his  privilege  of  exemption  from  arrest,  cannot  be  seized 
in  his  person,  is  irregular.  It  is  admitted  that  a  member 
of  Parliament  is  not  Uable  to  be  arrested,  and  the  conse- 
quence follows,  that  a  vrrit,  ordering  him  to  be  taken,  is 
irregular.  The  distinction  between  the  privilege  of  a  peer, 
and  that  of  a  member  of  Parliament  does  not  apply  to  the 
matter  in  hand ;  and  those  cases  to  which  I  have  referred, 
are  authorities  to  shew  that  a  capias  is  irregular,  if  issued 
against  a  member  of  Parliament.  A  writ  of  capias,  there- 
fore, against  a  member  of  either  House  of  Parliament,  is 
irregular,  as  ordering  that  to  be  done  which  cannot,  by  law, 
be  done. 

Ersrine,  J. — I  still  continue  of  the  opinion  which  I  ex- 
pressed at  Chambers,  that  these  proceedings  were  irregular, 
and  that  the  proper  course  to  adopt  was  to  set  them  aside 
on  that  ground.  The  principles  upon  which  it  struck  me, 
that  I  should  adopt  that  course,  were  those  which  had  been 
already  so  fully  discussed,  and  it  is  unnecessary  for  me  now 
to  go  into  them  again,  except  to  say,  that  the  case  of  Crew 
V.  Baib  (a),  shews  satisfactorily,  that  where  a  writ  of  capias 

(a)  1  Leonard,  329. 
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1841.  ad  respondendum  would  not  lie,  there  could  be  no  writ  of 
capias  ad  satis&ciendum,  and  no  proceedings  to  outlawry. 
That  was.  a  case  where  an  attorney  had  commenced  an 
action  by  a  bill  of  privilege,  and  having  obtained  judgment, 
sued  out  a  ca.  sa.,  and  proceeded  to  outlawry ;  and  then 
a  writ  of  error  was  brought,  and  on  that  writ  of  error 
the  Court  set  aside  all  the  proceedings  to  outlawry.  So, 
it  appears  to  me,  that  this  action  could  not  have  been  com- 
menced against  a  member  of  Parliament  by  a  writ  of  capias 
ad  respondendum,  and,  therefore,  that  no  capias  in  exe- 
cution could  issue  to  lay  the  foundation  of  process  of  out- 
lawry. Before  the  statute  12  &  13  Wm.  3,  c.  3,  there 
could  have  been  no  process  against  a  member  of  Parliament. 
That  statute  extended  the  law,  by  giving  liberty  to  persons 
to  issue  process  against  members  of  Parliament,  in  the 
interval  between  the  Sessions,  and  pointed  out  what  process 
might  be  issued.  There  are  not  only  no  words  in  that 
statute  which  sanction  the  issuing  of  a  capias,  but  there  is 
a  distinct  provision,  which  shews  that  it  was  not  the  intention 
of  the  legislature  that  that  should  be  done.  The  proceedings 
allowed,  do  not  refer  to  any  writ  of  capias,  and  the  act  im- 
pUedly  declares  that  no  such  writ  shall  be  issued.  Then 
the  10  Geo.  3,  c.  50,  although  it  is  more  general  in  its  pro- 
visions, and  allows  parties  to  proceed  against  a  member  of 
Parliament  during  the  Session,  yet  still  obviously  exhibits 
its  meaning  to  be  merely  to  extend  that  liberty  to  sue,  which 
before  existed  only  in  the  intervals  between  the  Sittings  of 
Parliament,  to  all  times ;  so  that  now  a  party  may  proceed 
up  .to  execution  with  an  action,  although  Parliament  is 
actually  sitting.  There  being,  therefore,  nothing  to  shew 
that  any  writ  of  capias  could  at  any  time  have  been  issued 
against  a  member  of  Parliament,  at  the  commencement  of 
an  action,  so  also,  I  think,  it  cannot  be  used  as  a  writ  of 
execution,  although  the  party  suing  it  out  shall  state  that 
it  is  not  his  intention  to  execute  it 

Rule  dischaiged,  with  costs. 
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1841. 


Trego  v.  Tatham. 

•^DAMSy  Seijt,  in  Michaelmas  Term,  moved  for  a  rule.  The  defendaot 
calling  upon  the  plfuntiff  to  shew  cause,  why  a  rule  absolute  of  N^OTaber 

to  compute,  which  had  been  obtained  in  this  suit,  should  de^*^®'^  *  ^ 
^  .        ,  .  miuTcr  to « 

not  be  set  aside.     It  appeared,  from  the  affidavits,  that  it  declaration, 
was  an  action  on  a  bill  of  exchange,  and  the  defendant,  on  tided,  the 
the  19th  of  November,  demurred  to  the  declaration,  but  by  20^riffncd 
mistake,  entitled  his  demurrer  **  Treqo  ats.  Taiham.^     On  judgment  for 

,,  want  of  a  plea. 

the  20th,  the  defendant's  attorney  applied  to  the  plaintiff's  On  the  21  tt, 

/..••I  1  11  •<*j    the  defendant 

attorney  for  jomder  op  demurrer,  when  he  was  mformed  obtabed  a 
that  an  informal  demurrer  had  been  delivered,  and  that  ?J?^?°*  ^^ 

'    ■  Chambers,  to 

judirment  for  want  of  a  plea  had  been  siimed.     On  the  set  aside  the 

^^  .       ,  judgment,  and 

21st,    the   defendant's    attorney   obtained   a  summons  at  on  the  same 
Chambers,  to  set  aside  the  judgment,  and  he  served  the  ti/obtined*a" 
plaintiff's  attorney  with  that  summons  on  the  same  day.  ""lenJwto 

*  ...  .  .  compute.    Be* 

On  that  day  also,  the  plaintiff  obtained  a  rule  nisi  to  com-  fore  the  sum- 
pute  in  tliis  Court     The  summons  was  returnable  on  the  heard,  the 
23rd,  but  the  plaintiff's  attorney  did  not  attend  the  learned  ^^jj^ 

iudiK!.     A  fresh  summons  was,  in  consequence,  issued  on  compute  ab- 

1  1  1         ,  11         1  ^^^'^'  ^^ 

the  same  day,  and  on  the   24th,  the  rule  to  compute  was  that  the  ram- 

made  absolute.     It  was  urged,  that  the  summons  operated  S^Ts^^uron 

as  a  stay  of  proceedings,  and   that  the  rule  to  compute  ^^'^^5^2?" 

having  been  made  absolute,  pending  that  summons,  it  was  plaintiff,  and 

,  .  .  .  J  that  the  rule 

irregular,  and  must  be  set  aside.  absolute  to 


Channelli  Serjt,  now  shewed  cause.  A  summons  obtained 
at  Chambers,  could  not  operate  as  a  stay  of  proceedings 
upon  a  rule  in  this  Court  The  issuing  of  the  summons 
was  not  so  much  the  result  of  the  act  of  the  judge,  as  of  the 
party  at  whose  instance  it  was  obtained,  and  the  Court 
would  not  consent  to  its  proceedings  being  stayed  by  such 
process.  It  was  the  duty  of  the  defendant  to  come  to  the 
Court. 


compute  must 
be  set  aside. 


L»4r- 


miIII3KIfIIl   TD    TtU      iiitHJP    JC 


;«i 


T*r^^ 


Cior^ 


tD  ae  :iLe 


r  if  trie  laiimiiimt  thiec 
if  1  mie  ibiainefi  3i  C 


T]9HteI^CX.-& 


^iiBffrt  oc  ute 


If    M^  —  'tlif  ■  w.; 


fcs  sue 


•  andi 


incv^ec  rmc  :ne  cgrmran*  oc  one 


.  «     TjLFO CRIk  S-^     — ™-^ 

die  pcuvifiiiffis  of  cce  Fz3e«  acii  R<fcc«^rii»  Aa.  ;S  ^  4  Wax.  4, 

)  ^  4  and  die  pcifcrs  bad  beca  Detczcec.  r^  irfnTitTit,  T\;ri!TiK  the 
^  ^^  cernficaae^  ^*in«  sw»:ni  befibre  tie  Bri::^c.  cccsul  there.  The 
6  Gcoc  -(•  c  ST.  &.  3i.\  «axpcv«ned  Krcsc  cvosgIs  abnxid  to 
take  Wfcfaiita^  aod  tt>  dj  soch  Dk^cirsii  jcts  »  jct  nocirr  pab- 
BcoHgiicdaL  Tbe  qnesdoQ  «»L  vbe^r  B»  afidftTit  oo^c 
tt>  hove  been  ntjiie  bc&ev  tbe  kxal  oi5cet5  of  the  cooncnr, 
cr  wfaedier  is  wis  doc  isoifidenc  diac  is  biid  been  swam 
beSoKft  die  ooasol  ?  l^Bcmmfrntf^  J. — IV?  jvxir  adSkbTits  shew 
dot  diere  k  mj  difiniirr  in  pcocuiiiiis:  we  a&iftTit  to  be 


ai 


K  Wn^  <bl7  « 
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sworn  before  the  local  authorities?]      They  do  not,  but        1841, 

the  Court  would,  in  a  case  of  this  description,  exercise 

a  discretion  with  regard  to  the  reception  of  the  affidavits. 

In  France,  the  officers  of  that  country  were  forbidden  to 

take  affidavits,  and  the  Court  had,  in  cases  coming  from 

that  country,  received  affidavits  sworn  before  the  British 

consul. 

TiNDAL,  C.  J, — Perhaps  you  can  remove  the  difficulty 
by  procuring  an  affidavit,  shewing  that  there  is  an  ob- 
jection on  the  part  of  the  magistrates  of  the  country  to 
swear  affidavits.     You  had  better  renew  your  appUcation. 

Talfourd,  Serjt,  on  a  subsequent  day,  intimated  to  the 
Court  that  he  had  ascertained  that  a  similar  application  had 
been  made  about  two  years  ago,  when  it  was  stated  that 
the  magistrates  of  Russia  were  not  empowered  to  take 
affidavits.  This,  it  was  submitted,  removed  the  difficulty 
which  existed. 


TiNDAL,  C.  J. — Let  it  pass. 

Fiat(a> 

(a)  Vide,  Re  Barber,  ante,  vol.  4,  p.  640 ;   Re  Eady,  ante,  vol  6, 
p.  615. 


CoATEs  V.  Sandy. 

JJlANNINOy  Seijt,  moved  for  a  rule,  calling  upon  the  a  writ  of  nun- 
plamtiff  to  shew  cause,  why  the   service  of  the  writ   of  ^^^^Iht  "^ 

month  of  Majr, 
bat  was  not  served  upon  the  defendant  within  the  four  months,  during  which  it  ran  under  the 
provisions  of  the  2  Wm.  4,  c.  39.  In  the  following  month  of  November,  the  defendant  called 
at  the  office  of  the  plaintiff^s  attorney,  and  then  consented  to  accept  service  of  a  copy  of  the  writ, 
in  order  to  avoid  further  expense :  Held,  a  waiver  of  the  objection,  that  the  operation  of  the 
writ  had  ceased. 

A  notice  of  declaration  was  served  on  the  defendant,  dated  8th  of  January,  1840,  instead  of 
1841,  but  attached  to  it  was  a  bill  of  particulars,  correctly  dated ;  the  action  had  been  com- 
menced in  May,  1840  :  Hddj  that  the  defendant  could  not  have  been  misled  by  the  crroBeoat 
date,  and  the  Court  refused  to  set  aside  the  notice. 
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1841.        summons  and  the  notice  of  the  declaration  should  not  be  set 
Coaxes       aside,  on  the  ground  of  irregularity.     The  writ  of  sunmions 
(^-  was  irregular,  as  it  bore  date  in  May,  1840,  and  the  copy 

was  not  served  until  November  in  that  year,  which  was 
after  the  period  had  expired  during  which,  under  the  terms 
of  the  Uniformity  of  Process  Act  (2  Whl  4,  c.  39,  s.  10), 
it  would  run;  the  notice  of  declaration  was  irregular, 
being  dated  the  8th  of  January,  1840,  the  action  not 
having  been  commenced  until  the  month  of  May  in  that 
year. 

Channelly  Seijt,  on  a  subsequent  day  shewed  cause. 
He  produced  affidavits,  the  effect  of  which  was  to  shew  that 
the  irregularity  as  to  the  service  of  the  copy  of  the  writ  had 
been  waived.  From  those  affidavits,  it  appeared,  that  the 
action  had  been  commenced  by  the  issuing  of  the  writ  of 
summons  in  the  month  of  May,  1840,  to  recover  the  sum 
of  2/.  Si.  for  goods  sold  to  the  defendant  Subsequently  to 
that  period,  various  negotiations  had  been  going  on  between 
the  defendant  and  the  plaintiff's  attorney,  which  extended 
to  the  month  of  November,  up  to  which  time,  the  writ  had 
not  been  served.  On  the  9th  of  November,  the  defendant 
called  at  the  office  of  the  plaintiff's  attorney,  and  requested 
to  be  allowed  time  to  pay  the  amount  due,  when  he  was 
informed  that  the  plaintiff  insisted  upon  the  action  pro- 
ceeding, and  that  a  new  writ  of  summons  or  an  alias  writ 
must  be  sued  out  against  him,  for  that  which  had  been 
issued  in  the  preceding  May  was  out  of  date.  To  this,  the 
defendant  answered,  "  Never  mind  that,  give  me  the  copy 
of  it  now,  and  do  not  go  to  any  further  expense  in  suing 
out  a  new  writ"  He  was  asked  whether,  if  he  was  served 
with  a  copy  of  the  existing  writ,  he  would  accept  it  as  good 
service,  and  he  answered  that  he  would,  and  that  the  plain- 
tiff's attorney  might  appear  for  him.  He  was  then  served 
with  a  copy  of  the  writ,  with  which  he  expressed  himself 
satisfied.  These  circumstances,  it  was  submitted,  amounted 
distinctly  to  a  waiver  on  the  part  of  the  defendant,  which 
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be  could  not  get  rid  of.     With  regard  to  the  date  of  the        ^^^l- 
notice  of  declaration,  the  defendant  could  be  under  no       Coatei 
misapprehension  in  reference  to  it     From  the  time  of  the       ^  '^' 
service  of  the  copy  of  the  writ  of  summons,  his  applications 
for  time  were  renewed  and  granted  up  to  the  7th  of  January. 
Having,  however,  repeatedly  omitted  to  pay  in  accordance 
with  his  promise,  on  the  8th  of  January,  1841,  he  was  served 
with  the  notice  of  declaration.     The  affidavit  in  reference 
to  this  service,  stated,  that  that  notice  was  **  wafered  to  and 
served  together  with  particulars  of  demand,  dated  on  the 
8th  of  January  instant'^    The  date  of  the  particulars  of 
demand  rendered  it  impossible  that  the  defendant  could 
have  been  misled  as  to  the  proper  date  of  the  year,  and 
as  the  defendant  was  perfectly  aware  that  the  action  had  not 
been  conunenced  until  after  January,  1840,  the  Court  would 
not  allow  him  to  take  advantage  of  this  objection.  He  cited 
Anon*  (a) 

Manning,  Serjt,  in  support  of  the  rule.  The  writ,  a  copy 
of  which  had  been  served,  was  a  mere  nuUi^  at  the  time  of 
the  service,  by  reason  of  the  expiration  of  the  four  months, 
during  which  only  it  ran,  and  no  waiver  by  the  defendant 
could  render  it  a  valid  writ,  so  that  a  copy  of  it  could  be 
served.  He  cited  Tayhry.  Phillips  ( b\  Garratt  v.  Hooper  (c), 
Roberts  v.  Spurr  (d).  The  fact  of  the  particulars  of  demand 
being  served  with  the  notice  of  declaration,  was  insufficient 
to  shew  that  the  defendant  might  not  have  been  misled  by 
the  erroneous  date  of  the  latter. 

TiNDAL,  C.  J. — This  is  not  a  case  of  simple  waiver,  or 
I  should  agree  that  that  which  is  a  nullity,  cannot  be  re- 
stored by  a  waiver.  But  there  is  here  a  great  deal  more 
than  that.  I  take  the  effect  of  what  passed  to  be  an  agree- 
ment, and  an  admission  that  service  of  the  writ,  when  the 

(a)  2  Chit.  Rep.  238.  (c)  Antt^  voL  1»  p.  28. 

ih)  3  East,  155.  {d)  Ante,  voL  3,  p.  561. 
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C0ATE8 

r. 
Sandy. 


conversation  took  place,  should  be  considered  to  have  been 
effected  in  due  time,  a  waiver  of  actual  service  of  the  wriL 
What  is  more  common  than  a  case  of  this  description  ? 
Here,  after  the  writ  had  been  sued  out  too  long  to  be  put 
in  operation  properly,  the  defendant  says,  being  informed 
that  there  must  be  a  new  writ,  in  order  that  it  may  be 
served  formally  upon  him,  "  Do  not  put  yourself  to  any 
additional  expense,  serve  me  now,  and  enter  an  appearance 
for  me."  All  the  cases  cited  are  those  where  steps  have 
been  taken  by  the  party  in  his  defence,  and  that  has  been 
urged  as  a  waiver.  The  waiver  here  is  of  a  more  positive 
character,  and  one  which  cannot  be  got  rid  of.  The  second 
objection  is,  I  think,  sufficiently  answered  by  the  affidavit 


The  rest  of  the  Court  concurred. 


Rule  dischaigeA 


In  an  action 
brought  to  re- 
corer  the  ram 
of2t  8«.  9</.. 
for  goods  wAd 
and  delivered, 
which  was 


Batchelor  V,  Dudley. 

J.N  Michaelmas  Term,  The  Solicitor  General  moved  for  a 
rule,  calling  upon  the  plaintiff  to  shew  cause,  why  proceed- 
ings in  this  action  should  not  be  stayed,  upon  payment,  by 
the  defendant  of  1^.,  the  amount  of  damages  found  by  the 
tried  before  the  jury,  or  why  final  judgment  should  not  be  entered  up  for  the 

iheriff,  the  

plaintiir  sought  plaintiff  without  costs?  The  declaration  was  for  goods  sold 
dam'by  evi-  *^^  delivered,  to  which  the  defendant  pleaded  never  indebted 
dencc  of  an       mj^j  payment  The  particulars  of  demand  stated  the  oriirinal 

admission  made  r  j  r  -o 

by  the  defend-  debt  to  be  51.  Ss.  9rf.,  but  gave  credit  for  3i,  which  had  been 
of  service  of  paid.  The  cause  was  tried  before  the  sheriff  of  Stafford, 
the  wnt  of        when  a  verdict  for  1*.  only  was  found.     The  sheriff  had  not 

rammons,  tnat  •^ 

he  owed  ^'the 

debt/*  but  the  witness  declined  to  swear  that  the  defendant  had  previously  read  the  indorsement 

on  tibe  writ,  so  as  to  render  his  admission  applicable  to  the  sum  claimed,  and  the  plaintiff 

recovered  only  Is.  damages ;  the  Court,  under  such  circumstances,  refused  to  make  a  rule 

absolute  to  stay  proceeding,  upon  payment  of  Is.,  the  amount  of  damages,  or  to  enter  final 

judgment  for  the  plaintiff  without  coats. 


V. 

Dudley. 
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the  power  to  certify,  to  deprive  the  plaintiff  of  costs  under        1841. 
the  statute  43  Eliz.  c.  6,  Jones  v.  Barnes  (a),  Wardroper  v.     Batcheloi. 
Richardson  (6),  Pritchard  v.  Mc  Gill  (c).  The  only  method, 
therefore,  of  giving  the  defendant  that  to  which  he  was  en- 
titled was  the  present  motion. 

Talfowrdj  Seijt,  now  shewed  cause,  and  produced  an 
affidavit,  which  stated  the  circumstances  which  occurred  at 
the  triaL     The  plaintiff  called  a  witness  who  had  delivered 
the  goods  to  the  defendant,  but  who  was  unable  to  speak 
to  their  value ;  and  then  he  called  another  person  who  had 
served  the  writ  of  summons  in  the  action  upon  the  de- 
fendant :   He  swore  that  when  he  delivered  the  writ  to  the 
defendant,  he  read  it,  and  admitted  that  he  owed  a  debt  to 
the  plaintiff;  but  the  witness  declined  to  state  that  the  de- 
fendant had  read  the  indorsement  on  the  vnrit  before  he 
made  that  admission,  or  that  he  stated  any  amount  in  which 
he  was  indebted.     The  jury,  therefore,  found  a  verdict  for 
\s.  only,  there  being  evidence  to  shew  that  a  debt  was  due, 
though  there  was  nothing  to  guide  them  to  the  amount  The 
plaintiff  also  made  an  affidavit,  in  which  he  stated  that  the 
sum  sought  to  be  recovered  was  really  due.  It  was  submitted, 
therefore,  that  this  was  a  case  which  would  not  have  fiiUen 
within  the  principle  of  the  statute  of  Elizabeth,  if  it  had 
been  tried  before  a  judge ;  and  further,  that  as  that  act  could 
not  be  directly  applied  to  the  case,  the  defendant  could  not 
succeed  by  such  a  motion  as  the  present  in  depriving  the 
plaintiff  of  his  costs.     It  was  not  stated  that  the  plaintiff 
might  have  recovered  the  amount  of  his  verdict  in  any 
coimty  Court ;  and  if  there  were  such  an  allegation,  the 
proper  course  would  have  been  to  move  to  enter  a  sug- 
gestion. 

The  Solicitor  General,  in  support  of  the  rule.  [Maukj  J. — 

(a)  Ante,  vol.  5,  p.  455  ;  2  M.  (c)  2  M.  &  W.  380;  Antt,  vol. 

&  W.  313,  S.  C.  5,  p.  731,  S.  C. 

(6)  1  Ad.  &  Ell.  75. 

VOU   IX.  C  C  D.   p.   C* 
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The  object  of  this  motion  is  to  induce  the  Court  to  extend 
the  principles  of  the  statute  of  Elizabeth  to  a  case  to  which 
it  has  been  held  not  to  apply,  and,  in  effect,  to  amend  a 
supposed  defect  in  the  statute  law].  The  plaintiff  had 
persisted  in  trying  the  case  before  the  sheriff,  and  in  pro- 
ceeding for  the  full  amount  claimed,  he  had  obtained  the 
writ  of  trial  from  the  learned  judge,  upon  a  ground 
which  was  evidently  false,  namely,  that  there  was  more 
than  2L  owing  to  him.  He  might  have  gone  to  the  county 
Court  and  have  recovered  as  much  as  li  19*.,  but  he  did 
not  choose  to  take  that  course,  but  preferred  incurring  and 
causing  a  fer  heavier  expense  by  trying  the  action  before 
the  sheriff.  There  was  nothing  to  shew  that  he  was  ever 
in  a  position  to  claim  so  much  as  21.  Ss.y  or  to  support 
such  a  claim  by  evidence.  He  did  not  shew  that  he  had 
lost  any  proofs,  or  that  he  had  not  given  all  the  evidence 
in  his  power,  and  the  Court,  by  making  this  rule  absolute, 
would  exhibit  their  disposition  to  carry  out  the  principle  of 
the  statute  of  Elizabeth. 

TiNDAL,  C.  J. — I  think  we  have  no  authority  to  grant 
this  application.  The  action  is  brought  for  a  sum  of  2L  Si,  9(2., 
which  is  the  amount  indorsed  on  the  writ  It  is  said  that 
when  an  application  was  made  to  send  the  case  before  the 
sheriff,  the  plaintiff  was  guilty  of  a  breach  of  good  faith,  by 
making  some  statement,  inducing  the  learned  judge  to  grant 
a  writ  of  inquiry.  But  I  do  not  see  that  such  a  breach  of 
good  faith  is  made  out.  He  may  well  have  supposed  that 
the  admission  on  the  part  of  the  defendant,  which  he  at- 
tempted to  prove,  would  have  carried  him  through  the  case. 
That  was  an  admission  to  a  person  who  had  seen  the  de- 
fendant read  the  writ,  and  had  heard  him  admit  the  debt 
The  amount  of  the  debt  was  21.  SI.  9s.y  but  it  does  not 
appear  that  the  witness  was  able  to  swear  that  the  defendant 
had  read  the  indorsement  at  the  time  he  made  the  ad- 
mission, and  that  he,  therefore,  admitted  the  amount  to  be 
due  which  was  specified  in  that  indorsement     It  seems  to 
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me,  then,  that  the  plaintiflF  was  rather  taken  by  surprise  than        1841. 
guilty  of  any  breach  of  good  faith.  b]]^^!^^ 

V. 

Dudley. 
The  rest  of  the  Court  concurred. 

Rule  discharged. 


MoiUBON  and  Others  v.  Salmon. 

X  HIS  was  an  action  on  the  case.   The  declaration  stated.  In  an  action  on 

for  that  whereas  the  plaintifiis  and   one  James  Morison,  declaration  was 

during  the  lifetime  of  the  said  James  Morison  and  the  pjjetor ofcer- 

plaintiffs,  since  his  decease,  for  divers  years,  before  and  at  ^°  medicinci, 

*         ^  ^    ^  "^  against  a  per- 

the  time  of  the  committing  the  grievances  hereafter  next  son  for  selling 
mentioned,  did  prepare,  vend,  and  sell,  and  continue  to  prepared  by 
prepare,  vend,  and  sell,  and  still  do  continue  to  prepare,  J^^nd  for^d 
vend,  and  sell  for  profit,  divers  larcre  quantities  of  a  certain  Wsely  repre- 

rr.  .  .^..  .  .      senting  them 

medicine,  called  "Morison's  Universal  Medicine,"  which  said  to  be  prepared 
medicine  the  plaintiffs,  &c.,  were,  and  still  are  used  and  tifl&:^^e^" 
accustomed  to  sell  in  boxes  respectively  wrapped  up  in  •^*^^°"  »"* 

^  •'  *  *  ^  which  a  ques* 

paper,  having  the  following,  amongst  other  words,  printed  tion  of  right 
thereon,  that  is  to  say,  "  Morison's  Universal  Medicines  f  besides  the 
and  whereas  the  plaintiffs,  &c.,  before  and  at  the  time  of  the  J^JiJ^*^ 
committing  the  grievances  hereinafter  next  mentioned,  had  ™{I?t*'  ^^  "* 
gained  and  acquired  great  fame  and  reputation  with  the  fore,  the  judge 
public,  on   account  of  the   excellent  quality  of  the  said  authorixedto 
medicines  so  by  them,  &c.,  prepared,  vended,  and  sold,  &c.,  ^^^^^t 
whereby  the  plaintifis  daily  acquired  and  obtained   great  the 3  &4 Vict, 
gain  and  profit,  &c.,  yet  the  defendant,  well  knowing  the      ptr  MavU, 
premises,  but  wickedly  and  wrongfiilly,subtilely  and  unjustly  ^^^  be  real- 
intending  to  injure  the  plaintiffs  in  their  said  sale  of  the  '^  brought  to 
said  medicines,  and  to  deprive  them  of  the  great  gain  and  whether  it  is 
profits  which  they,  the  plaintiffs,  would  otherwise  have  ac-  purpose  or 
qoired  by  preparing,  &c.,  the  said  medicines  as  aforesaid,  SJ^Jji^hb^ 

act,  and  a 
certificate  may  be  granted  by  the  judge. 

c  c  2 
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to  wit,  &C.,  and  on  divers  other  days  and  times,  between 
that  day  and  the  day  of  the  commencement  of  this  suit, 
did  wrongfully,  knowingly,  injuriously,  deceitfully,  and 
fraudulently  against  the  will,  and  without  the  license  or 
consent  of  the  plaintifis,  prepare  and  make,  and  cause  to  be 
prepared  and  made,  divers,  to  wit,  &c.,  boxes  of  certain  ar- 
ticles, represented  and  termed  by  him  to  be  medicines,  in 
imitation  of  the  said  medicine  so  prepared,  &c.,  by  the 
plaintiffs,  as  aforesaid,  and  did  wrap  up,  and  caused  to  be 
wrapped  up  the  said  last  mentioned  boxes  of  medicines  in 
paper,  having  the  following,  amongst  other  words,  printed 
thereon,  that  is  to  say,  **  Morison's  Universal  Medicines,**  in 
order  to  denote  that  such  medicine  was  the  genuine  me- 
dicine prepared,  vended,  and  sold  by  the  plaintiffs,  and  did 
knowingly,  wrongfully,  deceitfully,  and  fraudulently  vend 
and  sell,  for  his  own  lucre  and  gain,  the  said  last  mentioned 
boxes  of  the  said  articles  represented  and  termed  by  him 
to  be  medicine,  by  the  name  and  description  of  ^'  Morison*s 
Universal  Medicines,"  which  had  been  prepared,  vended, 
and  sold  by  the  plaintiffs,  &c.,  whereas,  in  truth  and  in  &ct, 
the  plaintiffs,  nor  the  said  James  Morison  in  his  lifetime, 
had  never  been  the  preparer,  vendor,  or  seller  thereof,  or 
any  part  thereof,  by  reason  of  which  premises,  the  plaintiff 
had  been  fraudulently,  deceitfully,  wrongfully,  and  in- 
juriously hindered  and  prevented  by  the  defendant  from 
seUing,  vending,  and  disposing  of  divers  large  quantities, 
to  wit,  &c.,  of  the  said  medicine  which  they,  the  plaintiffs, 
would  otherwise  have  sold,  vended,  and  disposed  of,  and 
the  plaintiffs  had  also  been  deprived  of  divers  great  gains 
and  profits  which  would  otherwise  have  accrued  to  them, 
the  said  plaintiffs,  from  the  sale  thereof,  and  had  been  other- 
wise greatly  injured  in  the  selling  and  vending  of  the  sidd 
medicine. 

The  cause  was  tried  before  Mauky  J.,  and  the  jury  found 
a  verdict  for  the  plaintiffs,  with  one  farthing  damages.  Upon 
application  by  the  plaintiffs,  the  learned  judge  certified 
under  the  statute  of  3  &  4  Vict  c.  24,  that  the  action  was 
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really  brought  to  try  a  right,  besides  the  mere  right,  to  recover 
damages. 

Talfaurdy  Serjt,  now  moved  for  a  rule,  calling  upon  the 
plaintifis  to  shew  cause,  why  the  taxation  of  costs,  which  had 
taken  place  under  this  certificate,  should  not  be  set  aside,  and 
why  judgment  should  not  be  entered  up  for  the  plaintifis 
for  the  amount  of  damages  only.  He  contended,  that  there 
was  nothmg  on  the  face  of  the  declaration  which  shewed 
that  any  right  was  claimed,  or  was  sought  to  be  tried  or 
established.  There  was  no  exclusive  right  to  manufacture 
and  sell  the  medicines  claimed,  but  all  that  was  alleged  was, 
that  the  defendant,  by  a  course  of  fraud,  had  subjected  the 
plaintifiB  to  damage.  [Jfawfe,  J. — The  only  question  which 
the  Court  have  to  decide  is,  whether,  upon  this  record,  the 
action  could  have  been  brought  to  try  a  right  ?  Jindaly  C.  J. — 
The  fects  do  not  come  before  the  Court,  but  their  appli- 
cation to  the  case  was  in  the  hands  of  the  learned  judge 
who  tried  the  cause].  Upon  the  face  of  the  record  there 
was  no  right  set  up. 


1841. 
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Storks  and  Bompas,  Serjts.,  on  a  subsequent  day  shewed 
cause.  The  object  of  the  statute  was  to  give  the  learned 
judge  at  the  trial  a  wide  discretion  in  granting  certificates, 
and  the  mode  in  which  the  power  conferred  should  be  exer- 
cised, had  been  already  shewn  by  this  Court  in  the  cases 
of  Shuttleworth  v.  Cocker  {a)  and  Marriott  v.  Stanley  (6), 
decided  in  the  last  Term.  The  judge  had  a  discretion  which 
the  Court  would  not  control,  and  if  a  question  of  right  could 
arise  on  the  declaration  in  any  way,  it  would  not  inter- 
fere to  review  the  decision  which  had  been  pronounced. 
That  a  question  of  right  might  here  arise  was  obvious. 

Talfourdy  Serjt,  in  support  of  the  rule,  admitted,  that 
the  question  was  to  be  regarded  as  it  was  urged  on  the 


(a)  Anltt  p.  76. 


(6)  Ant€,  p.  59. 
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part  of  the  plaintifis,  and  that  if  any  question  of  right,  be- 
sides the  mere  right  to  recover  damages,  could  arise  upon 
the  record,  the  Court  would  not  interfere.  It  was  to  be 
observed,  that  the  same  power  which  was  given  to  a  judge 
at  Nisi  Prius,  was  given  to  the  presiding  officer  of  every  in- 
ferior Court,  and  it  was  expedient,  therefore,  that  the  dis* 
cretion  to  be  exercised,  should  be  narrowed  within  reason- 
able limits.  Upon  this  declaration  no  question  of  right 
arose,  but  the  real  point  for  determination  was,  whether 
the  defendant  had  been  guilty  of  a  wrong  ?  It  was  a  question 
of  personal  wrong  done  to  the  plaintiffs  in  the  way  of  their 
trade  and  business,  and  no  matter  of  abstract  right  arose. 
The  case  of  nuisance  cited,  which  had  been  decided  by  this 
Court,  had  no  reference  to  the  question  now  before  the 
Court,  because  the  plaintiff  might  there  well  complain  of 
the  manner  in  which  the  defendant  occupied  -his  premises, 
upon  which  a  clear  question  of  right  would  arise. 


TiNDAL,  C.  J. — I  am  of  opinion  that  this  rule  must  be 
discharged.  It  has  been  very  properly  conceded  that  we 
have  no  need  to  make  any  inquiry  as  to  the  facts  of  the 
case  as  they  appeared  before  the  judge.  The  act  of  Par- 
liament has  lefl  the  certificate  entirely  in  his  discretion,  and 
all  we  have  to  inquire  into  is,  whether  the  case  in  question 
fells  within  the  scope  and  object  of  the  act,  and  if  it  does, 
that  is  sufficient  for  the  present  subject  of  discussion.  Now 
let  us  look  at  the  words  of  the  act,  (3  &  4  Vict  c.  24) :  It 
provides,  that  if  the  plaintiff,  in  any  action  of  trespass,  or  of 
trespass  on  the  case,  shall  recover  by  the  verdict  of  the  jury 
less  than  forty  shillings,  such  plaintiff  shall  not  be  entitled 
to  recover  or  obtain  from  the  defendant,  in  respect  of  such 
verdict,  any  costs  whatever,  unless  the  judge  or  presiding 
officer  before  whom  such  verdict  shall  be  obtained,  shall 
immediately  afterwards  certify  on  the  back  of  the  record,  or 
on  the  writ  of  trial,  or  writ  of  inquiry,  "  that  the  action  was 
really  brought  to  try  a  right,  besides  the  mere  right  to  re- 
cover damages  for  the  trespass  or  grievance  for  which  the 
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action  shall  have  been  brought,  or  that  the  trespass,  in  res- 
pect of  which  the  action  was  brought,  was  wilful  and  ma- 
licious." What,  therefore,  the  judge  is  called  upon  to  do 
is  to  see  the  object  and  design  which  the  plaintiffs  had  in 
instituting  the  suit ;  and  if  he  is  satisfied  by  the  course  of 
the  evidence,  that  the  plaintiff  really  thought  that  they 
had  a  right  which  came  in  issue,  or  which  might,  by  pos- 
sibility, come  in  issue,  he  has  a  discretionary  power  to 
grant  his  certificate.  Now,  how  can  we  say,  that  under 
the  circumstances  of  this  case,  the  right  might  not,  by  pos- 
sibility, come  in  question  ?  I  can  see  many  modes  in  which 
it  could  come  in  question.  The  action  is  brought  because 
the  defendant  thought  proper  to  sell  medicines,  which  he 
makes  himself,  under  the  same  name  as  those  which  the 
plaintifiB  sell,  and  afiixes  to  them  letters  and  marks,  which 
induce  the  world  to  suppose  that  they  are  the  medicines 
sold  by  the  plaintiffs.  How  can  the  plaintiff,  when  they 
bring  their  action,  foresee  that  the  defendant  will  not  set  up 
that  he  has  a  right  to  sell  the  same  description  of  medicine ; 
that  he  has  a  license  to  do  so  from  the  original  inventor ; 
that  he  had  purchased  the  right  from  the  former  owner? 
So  other  modes  may  suggest  themselves,  by  which  the 
plaintiffs  may  have  been  convinced,  that  in  bringing  the 
action,  they  were  preventing  their  own  right  fi:om  being 
injured,  as  well  as  recovering  damages  for  the  injury  which 
they  had  sustained.  If,  therefore,  there  is  any  case  in 
which  the  discretion  of  the  judge  could  be  exercised,  under 
this  clause  of  the  statute,  and  the  exercise  of  which  we  could 
not  question,  it  is  this,  and  I  think  that  the  rule  which  has 
been  obtained,  the  object  of  which  is  to  induce  us  to  review 
the  decision  which  has  been  arrived  at,  must  be  discharged. 


1841. 
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BosANQUET,  J. — I  am  also  of  opinion  that  the  certificate 
which  has  been  granted  is  well  warranted  by  the  statute. 
This  action  may  have  been  brought  to  try  the  plaintiff's 
right  to  vend  the  medicines  prepared  by  themselves,  marked 
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with  their  own  name,  and  stamped  in  a  peculiar  manner, 
without  the  interference  of  the  defendant  with  their  trade, 
by  means  of  a  fraudulent  imitation  of  the  articles  which 
they  sold.  It  might  be  brought  to  try  the  right  of  the  de- 
fendant to  sell  these  medicines  in  boxes,  marked  and  stamped 
like  those  of  the  plaintifis,  and  in  either  of  those  cases  the 
right  would  come  in  question.  With  respect  to  the  case 
of  nuisance,  it  appears  to  me  to  be  very  much  of  the  same 
description  as  the  present  Nuisance  may  be  either  brought 
to  recover  damages  for  an  injury  to  an  acknowledged  right, 
or  to  try  a  question,  whether  the  defendant  has,  or  has  not 
a  right  to  do  that  which  he  has  done,  which  is  very  com- 
monly the  subject  of  question  in  an  action  of  this  sort  If 
the  defendant  asserts  that  he  has  a  right  to  do  that  which 
he  has  done,  in  his  mode  of  carrying  on  his  business,  not- 
withstanding the  plaintiff  being  possessed  of  a  house  near  to 
the  place  where  the  nuisance  exists,  it  is  as  much  a  right  to 
be  tried  as  the  right  of  the  plaintiff  to  make  any  use  of  his 
own  property.  It  appears  to  me,  therefore,  that  the  right 
of  the  plaintifis  or  of  the  defendant  may  have  been  brought 
in  question  in  this  case,  and  that  the  object  of  the  action 
may  have  been  to  try  the  right  of  one  or  the  other. 


Erskine,  J. — Looking  at  the  record  in  this  case,  I  think 
we  cannot  say  that  the  plaintiffs  did  not  bring  this  action 
to  try  the  defendant's  right  to  sell  these  medicines.  Whether 
they  did  so  or  not  formed  a  question  for  the  judge  who 
tried  the  cause,  who  was  bound  to  exercise  his  discretion. 


Maule,  J. — I  am  also  of  opinion  that  this  rule  must  be 
discharged,  it  having  appeared  to  me  at  the  trial,  that  this 
action  was  really  brought  to  try  a  right  It  is  a  fair  inference 
that  the  action  could  have  been  brought  to  try  a  right,  and 
that  being  so,  I  was  authorized  in  certifying  that  the  action 
was  brought  for  that  purpose.  It  is  not  a  general  right  to 
cany  on  a  trade,  but  the  particular  right,  which  the  de- 
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fendant  has  to  put  certain  marks  on  a  medicine,  which  has 
acquired  a  degree  of  popularity,  and  to  the  use  of  which 
the  plaintiffs  may  have  as  a  great  a  right  as  if  they  were 
the  patentees.  Supposing  the  plaintiffs  had  proceeded  in 
the  Court  of  Chancery  for  an  injunction  to  restrain  the 
defendant  fix)m  selling  the  medicine,  and  the  Court  had 
said  that  there  was  some  uncertainty  as  to  his  right,  and 
that  he  must  establish  it  in  a  Court  of  law.  The  plaintifls 
must,  in  that  case,  bring  their  action,  in  order  to  sub- 
stantiate their  right ;  and  if  the  argument,  which  has  here 
been  brought  before  the  Court,  were  to  prevail,  he  would 
be  deprived  of  his  costs.  The  question  is  not  what  was  the 
question,  or  what  might  be  under  the  declaration,  but  it 
is,  whether  the  action  was  really  brought  to  try  a  right  ? 
K  the  action  is  brought  to  try  a  right,  whether  it  is  fitted 
for  that  purpose  or  not,  the  par^  is  within  the  letter  of 
the  act,  and  within  the  spirit  of  the  act  also. 
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Rule  discharged,  with  costs. 


BiONOLD  t7.  Gale. 

A  rule  had  been  obtained  in  this  case,  for  setting  aside  The  Court  wfll 
an  award,  on  four  different  grounds :    first,  the  improper  "^ase  to  be 
conduct  of  the   arbitrators,  in  receiving  evidence  in  the  »^^  agiiiwt 

.       *^  .  a  rule  for  set- 

absence    of   the  defendant,   and  without  notice  to  him ;  ting  aside  an 
secondly,  the  improper  conduct  of  the  arbitrators  in  allow-  j^^  ^y  ^ 
ing  the  attendance  of  the  plaintiff's  attorney  at  a  certain  '^^"'^^ 
meeting,  in  the  absence  of,  and  without  notice  to  the  de- 
fendant's attorney ;  thirdly,  the  improper  conduct  of  one  of 
the  arbitrators  in  having  required  payment  of  a  sum  of 
money  from  one  of  the  parties  to  the  award ;  and  fourthly, 
the  improper  conduct  of  the  arbitrators,  in  conferring  with 
the  plaintiff's  attorney  on  the  matter  of  reference,  at  a 
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meeting  held  in  the  absence  of  the  defendant,  and  without 
notice  to  him.     On  the  last  day  of  Term, 

Ateherley,  Seijt,  moved  that  the  rule  should  be  dis- 
charged, and  was  about  to  shew  cause,  when 

Barnpcu,  Serjt,  objected  to  the  discussion  of  a  question 
on  an  award  on  the  last  day  of  Term. 

Atcherleyj  Serjt,  pressed,  that  as  a  matter  of  convenience 
to  the  parties,  the  rule  might  be  discussed  The  general 
practice  extended  only  to  prevent  a  motion  on  an  award  on 
the  last  day  of  Term. 

TiNDAL,  C.  J. — The  object  of  the  practice,  by  which 
the  Court  will  not  hear  a  motion  for  a  rule  to  set  aside  an 
award  on  the  last  day  of  Term  is,  that  such  a  rule  shall  not 
hang  over  the  head  of  the  other  parties  so  long.  We  have 
the  authority  of  HuUocky  B.,in  Watkinsv.  Philpots^a)  that 
a  question  on  an  award  shall  not  be  discussed  on  the  last 
day  of  Term.     The  rule  must  be  enlarged. 

Rule  enlarged, 
(a)  M'Clel.  it  Y.  393 ;  vide,  R.  M.  36  Geo.  3,  K.  B, 


CuRLiNQ  V.  Fitzgerald. 

In  tn  action      ThE  SOLICITOR  GENERAL  moved  for  a  rule,  call- 

iff  for  his     ing  upon  the  defendant  to  shew  cause  why  the  taxation  of 

cufe\  writ!      <^osts  should  uot  be  reviewed  in  this  suit.     It  was  an  action 

WM  "^U^"^  brought  against   the  sheriff  for  not  arresting  one  A.  B., 

for  trial,  the 

plaintiff  withdrew  the  record,  in  consequence  of  the  absence  of  a  material  witness.  At  the 
taxation  of  the  coats  of  the  day,  the  Master  allowed  the  costs  of  two  of  the  officers  of  the  sheriff 
to  whom  the  writ  had  been  directed,  and  who  were  in  attendance  to  ^ive  evidence.  The  Court 
refused  to  grant  a  rule  to  review  the  taxation,  on  the  gpround  that  the  witnesses  were  incompetent 


v. 
FlTZG£&ALD. 
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and  also  for  the  escape  of  the  same  person.  The  cause  had  1841. 
gone  down  to  trial,  but  on  the  day  on  which  it  was  fixed  to  Curlijio 
come  on,  by  reason  of  the  absence  of  a  material  witness,  the 
plaintiff  was  compelled  to  withdraw  the  record,  and  so 
rendered  himself  hable  to  pay  the  costs  of  the  day  to  the 
defendant  At  the  taxation  of  those  costs,  the  Master  al- 
lowed two  sums  of  15£,  charged  as  the  costs  of  bringing  up 
two  witnesses,  who  were  sheriff's  officers,  and  to  whom  the 
execution  of  the  writ,  in  respect  of  which  the  action  was 
brought,  had  been  entrusted.  It  was  objected  before  the 
Master,  that  these  persons  were  inadmissible  as  witnesses, 
as  they  were  interested  in  the  event  of  the  suit,  but  the 
Master  refused  to  entertain  the  question,  and  allowed  the 
costs  which  were  claimed.  [^Erskine^  J. — They  might  be 
made  good  witnesses  by  the  defendant  giving  them  releases]. 
They  had  not  been  made  good  witnesses  as  yet,  and  as  they 
were  incompetent,  the  costs  of  their  attendance  could  not 
be  allowed. 

Maule,  J. — K  they  could  be  made  good  witnesses,  it  was 
advisable  that  the  defendant  should  have  them  ready  at  the 
trial 

TiNDAL,  C.  J. — The  witnesses  might  be  released  at  the 
time  of  the  triaL  I  think  it  is  a  case  in  which  the  Master 
might  exercise  his  discretion. 

Rule  refused 


Johnstone  v.  Prino. 

The  solicitor  general  and  Bompasy  Serjt,  Whew  the 
shewed  cause  against  a  rule  obtained  by  Manning^  Serjt,  ceeded  Jgamst 
for  judgment  as  in  case  of  a  nonsuit     The  plaintiff  was  ^^^Ir"** 

and  in  eqatty, 
bat  elected  to  proceed  in  the  Court  of  Chancery,  default  having  been  inade»  the  defendant  was 
held  to  be  entitled  to  judgment  as  in  case  of  a  nonsuit. 
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1841 .        proceeding  against  the  defendant,  both  at  law  and  in  equity. 

Johnstone     ^  *^®  ^^^  ^  November,  (during  Michaelmas  Term  last,) 
»•  he  was  put  to  his  election,  and  he  determined  to  proceed 

in  equity.  Notice  of  trial  had  been  already  given,  and  in 
consequence  of  the  default  on  that  notice,  the  defendant 
made  the  present  application.  It  was  urged,  that  the 
plaintiff  having  been  compelled  to  make  an  election,  the 
Court  would  not  put  him  in  the  same  situation  in  which  he 
would  be  in  the  ordinary  case  of  a  default 

Manning,  Serjt,  in  support  of  the  rule,  cited  Anderson  ▼. 
Tombs  (a),  which  was  a  case  precisely  in  point 

TiNDAL,  C.  J. — That  case  is  strictly  in  point      The 
Court  do  not  see  how  they  are  to  decide  against  it 


Rule  absolute. 


(a)  2  Anst  568. 


Wynne  v.  Wynne  and  Another. 

The  Court  will  Jtj.ALCOMBy  Serjt,  moved  for  a  rule,  calling  upon  the 
dfttito  ^reW  plaintiff,  and  upon  Sarah,  the  wife  of  the  defendant,  Julius 
"P®°  J®  .  Wynne,  to  shew  cause  why  the  attorney  for  the  applicant, 
italeness.  Julius  Wynne,  should  not  be  changed,  and  why  the  avowry 

of  No^mbcr,  should  uot  be  withdrawn,  and  j  udgmeu t  suffered  by  de&ult  by 
twodefcndMts  ^®  applicant.  It  was  an  action  of  replevin,  and  the  following 
lS&***"^i^  fisujts  appeared  on  the  affidavits.  The  defendant,  Julius 
to  a4judgeat  Wynne,  was  the  son  of  Mr.  R.  W.  Wynne,  who  died  in  the 
leaveto  ^go  y^ar  1806.  By  his  will,  the  deceased  left  an  annuity  of 
luiattoiTOByon   20/.  to  Mrs.  Wynne,  to  be  paid  to  her  so  long  as  her  con- 

the  ground  that 

certvn  pletdiDgs  of  the  co-defendant  were  opposed  to  his  interests.  The  application  was  refused, 
hot  an  inden^ty  was  ordered  to  be  given  to  preserve  him  from  any  consequences^  of  his 
name  being  used  in  the  cause.  Various  proceedings  were  subsequently  taken  in  the  action,  but 
in  Hilary  Term,  1841,  an  application,  similar  in  its  nature  to  that  at  Chambers,  was  made  to 
the  Court,  but  the  decuion  of  the  judge  at  Chambers  having  being  so  long  acquiesced  in,  was 
held  to  be  conclusive. 
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duct  and  behaviour  was  discreet,  and  should  meet  the  ap- 
probation of  the  widow  of  the  testator  or  of  the  survivor  of 
certain  appointed  trustees.  That  annuity  was  charged  upon 
certain  lands  bequeathed  to  one  James  Wynne,  and  up  to 
the  year  1836,  it  had  been  regularly  paid.  The  present 
plaintiff  at  that  time  came  into  possession  of  the  lands,  and 
refused  any  longer  to  pay  the  annuity  to  Mrs.  Wynne.  The 
present  suit  was  the  result  of  proceedings  which  were  subse- 
quently taken  to  recover  the  annuity  by  distress.  The  avowry 
was  in  the  usual  terms,  and  the  plaintiff  pleaded,  that  after  the 
death  of  the  said  R.  W.  Wynne,  and  before  the  accruing  due 
of  the  arrears  of  the  annuitjr  sought  to  be  recovered,  the  con- 
duct and  behaviour  of  the  defendant,  Sarah  Wynne,  was  not 
discreet,  but  on  the  contrary  thereof  oh  the  2nd  of  March, 
1816,  and  fix)m  thence  continually  up  to  the  time  of  the 
accruing  due  of  the  money,  she,  the  said  Sarah  Wynne,  was 
living  in  open,  avowed,  and  notorious  adultery,  and  in  a  state 
of  polygamy  with  one  Robert  Button,  and  cohabiting  with 
him,  and  ^  knovdngly  and  wilfully  carrying  on  an  adul- 
terous  and  criminal  intercourse,  whereby  the  annuity  wholly 
ceased  and  determined.  The  second  plea  was,  that  after 
the  death  of  the  said  R.  W.  Wynne  and  his  wife,  and  be- 
fore the  accruing  due  of  the  annuity,  the  conduct  and  be- 
haviour of  the  said  Sarah  Wynne  was  not  discreet,  nor  was 
the  same  approved  of  by  the  survivor  of  the  trustees,  by 
the  will  of  the  testator  appointed,  and  that  before  the  taking 
of  the  distress,  the  said  survivmg  trustee  disapproved  of  the 
conduct  of  the  said  Sarah  Wynne,  whereby  the  said  annuity 
wholly  ceased.  The  defendants  replied,  that  after  the 
marriage  of  the  said  Sarah  Wynne  with  the  said  Julius 
Wynne,  and  more  than  seven  years  before. the  defendant 
committed  any  adultery  with  the  said  Robert  Hutton,  or 
lived  in  a  state  of  polygamy  or  adultery  with  him,  and  more 
than  seven  years  before  the  said  Sarah  Wynne  was  married 
to  the  said  Robert  Hutton,  the  defendant,  Julius  Wynne, 
absented  himself  fix>m  the  defendant,  Sarah  Wynne,  for  the 
space  of  ten  years  and  upwards,  and  until  the  time  of  the 


1841. 


Wynme 

9. 

Wynmi 
and  Another. 


398 


CASES  ON    POINTS  OF   PRACTICE,   C.    P. 


1841. 


Wynne 

Wynne 

and  Another. 


marriage  of  the  said  Sarah  Wynne  with  the  said  Robert 
Hutton,  and  from  thence  continually  until  the  accruing  due 
of  the  said  annuity,  and  at  the  time  of  the  intermarriage  of 
the  said  Sarah  Wynne  with  the  said  Robert  Hutton,  the 
said  Sarah  Wynne  had  no  knowledge  of  her  said  husband, 
Julius  Wynne,  being  alive.  Issue.  In  support  of  the  pre- 
sent application,  the  affidavit  of  Mr.  Julius  Wynne,  who 
was  an  officer  in  the  army,  was  now  produced,  and  he  said, 
that  from  the  death  of  his  fether  for  many  years  afterwards, 
he  was  abroad,  and  that,  until  recently,  he  had  always  sup- 
posed that  the  annuity  bequeathed  to  his  wife,  Sarah 
Wynne,  was  bequeathed  to  her  separate  use,  and  that  he 
had,  therefore,  consented  that  his  name  should  be  used  in 
the  present  action,  as  he  had  been  informed  that  it  was 
a  mere  matter  of  form  that  it  should  be  so  employed. 
That  he  had  since  been  informed  and  believed,  that  the 
annuity  had  not  been  left  to  his  wife's  separate  use,  and 
that,  therefore,  he  was  desirous  of  withdrawing  the  avowiy. 
It  was  contended,  that  Mr.  Wynne  was  entitled  to  this  rule, 
more  especially  considering  the  replication  which  was  put 
on  the  record,  for  the  Court  would  not  compel  him  to 
sanction  the  allegation  of  facts,  which,  upon  the  face  of 
them,  might  produce  an  impression  of  an  admission  on  his 
part,  that  he  had  been  a  party  to  the  proceedings  of  his 
wife. 


Mannings  Seijt,  and  Robinson,  on  a  subsequent  day 
shewed  cause.  They  took  a  preliminary  objection  to  the 
affidavits  which  had  been  produced,  and  which  having  been 
sworn  so  long  ago  as  on  the  8th  of  November,  1839,  they  con- 
tended would  not  be  received.  [^Bosanquet,  J. — That  is  no 
objection.  If  anything  has  since  occurred  to  alter  the  state 
of  things,  you  may  prove  it].  Ramsden  v.  Maugham  (a) 
and  Burt  v.  Owen  (b\  shewed  that  the  Court  had  in  some 
instances  refused  to  receive  stale  affidavits.     [Mauley  J. — 


(a)  Ante,  vol.  4,  p.  403 ;  2  C,  M.  k  R.  634. 
ih)  Ant€,yo\.  1,  p.  691. 
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Those  were  cases  in  which  the  particular  circumstances        1841. 
rendered  the  reception  of  the  affidavits  improper.     Here     ^^^C^ 
there  are  no  such  circumstances].      Those  affidavits  had  «• 

been  prepared  with  a  view  to  an  application  to  Mauley  J.,  ud  Another, 
at  Chambers,  of  a  similar  nature  to  that  now  before  the 
Court ;  and  the  whole  matter  having  there  been  discussed^ 
and  terms  imposed,  by  which  Mr.  Julius  Wynne  was  in- 
demnified, the  Court  would  not  now  re-open  it  after  so 
great  a  lapse  of  time.  The  present  motion  was  evidently 
the  result  of  a  collusion  between  Mr.  Charles  Wynne  and 
Mr.  Julius  Wynne,  to  deprive  the  vnfe  of  the  latter  of  the 
annuity  which  she  had  so  long  enjoyed,  although,  in  truth, 
there  was  nothing  to  shew  that  she  had  acted  otherwise  than 
vdth  the  greatest  propriety. 

ffalcomby  Seijt.,  contra.  The  avowry  and  replication 
were  opposed  to  the  interests  of  Mr.  Julius  Wynne,  because 
the  efiect  of  them  might  hereafter,  in  the  event  of  his  seek- 
ing  to  procure  a  divorce,  be  taken  as  affording  proof  of  its 
being  admitted  that  he  had  sanctioned  his  wife's  proceed- 
ings. The  Court  would  not  compel  him  to  be  concluded 
by  such  a  state  of  facts,  nor  would  they  permit  his  wife,  in 
his  name,  to  sue  for  an  annuity  as  if  it  were  granted  to  her 
separate  use,  when,  in  truth,  it  was  not  so,  but  belonged  to 
him  under  the  terms  of  his  father's  will. 

BosANQUET,  J.  (a) — I  am  of  opinion  that  this  rule  should 
be  discharged.  It  is  an  action  of  replevin,  which  is  brought 
to  resist  the  payment  of  an  annuity,  which  has  been  regu- 
larly paid  from  the  year  1806  to  1836,  at  which  time  the 
present  plaintiff  came  into  possession  of  the  land  upon 
which  it  is  charged.  It  appears  that  Julius  Wynne  never 
claimed  this  annuity  on  his  own  behalf,  nor  did  he  ever  set 
up  any  right  of  his  own,  or  admit  the  right  of  his  veife 
during  aU  that  time.     In  consequence  of  Charles  Wynne 

(a)  TiNDAL,  C.  J.y  was  absent. 
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resisting  the  payment  of  the  annuity,  an  application  is  made 
to  Julius  Wynne,  to  enable  his  wife  to  assert  the  right  which 
she  has  so  long  exercised.  He  accordingly  authorized  a 
distress,  and  appointed  an  attorney,  but  now  he  seeks  to 
set  aside  that  appointmen^  and  to  change  the  proceedings 
by  which  Mrs.  Wynne's  right  is  sought  to  be  maintained. 
An  application  of  a  similar  character  has  already  been  before 
my  brother  Mauley  at  Chambers,  either  for  the  purpose 
of  assisting  Charles  Wynne,  or  with  some  other  object.  In 
the  year  1839,  Julius  Wynne,  the  present  applicant,  went 
before  my  brother  Maule,  at  Chambers,  and  sought  then 
to  change  the  attorney.  When  the  matter  was  discussed, 
circumstances  and  merits  were  stated,  and  the  learned  judge 
refused  to  direct  the  attorney  to  be  changed,  but  made  an 
order  that  an  indemnity  should  be  ^ven  to.  the  applicant, 
which,  in  his  opinion,  was  sufficient  to  be  given  to  the 
husband,  in  order  to  authorize  the  proceedings  being  carried 
on  for  the  benefit  of  the  wife.  The  proceedings  were  then 
suffered  to  go  on ;  a  djeclaration  was  delivered,  and  a  plea 
put  in,  and  all  this  time,  there  was  no  application  made  for 
the  purpose  of  disputing  that  which  had  taken  place  before 
my  brother  Matde,  or  to  withdraw  the  plea  which  had  been 
put  in.  But  what  would  be  the  effect  of  acceding  to  this 
motion  ?  It  would  exclude  the  vdfe  from  the  trial  of  the 
question  at  issue.  The  object  is  to  try  whether  she  has  a 
right  to  the  annuity  or  not  In  my  opinion,  therefore,  this 
rule  should  be  discharged,  the  arrangement  made  by  my 
brother  Maule  having  been  acquiesced  in  so  long. 


Erskine,  J.— I  also  think  that  the  Court  would  be  lend- 
ing itself  to  an  act  of  injustice,  if  it  were  to  make  this  rule 
absolute.  The  object  of  the  rule  is,  to  prevent  the  wife 
fix)m  trying  her  right  to  this  annuity.  The  defence  set  up 
to  the  suit  is,  that  there  are  arrears  of  an  annuity  due,  and 
the  husband  and  wife  have  joined  for  the  purpose  of  se- 
curing the  annuity.  The  question  was  sought  to  be  put  an 
end  to  by  the  husband  going  before  my  brother  Mauley  to 
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change  the  attorney,  for  the  avowed  purpose  of  putting  an  1841. 
end  to  the  cause.  That  object  was  not  acceded  to  by  my  wynne 
learned  Brother ;  and  upon  what  ground  is  it  now  sought  ^' 

to  make  this  rule  absolute  ?  The  wife  has  put  in  a  repli-*  and  Another. 
cation  to  the  plea  in  bar,  in  which  she  states  that  that  which 
18  complained  of  as  an  act  of  adultery,  was  committed  by 
her  in  igncnrance  of  the  fact  of  her  husband  being  alive. 
Now,  why  is  she  not  to  be  allowed  to  try  that  question  if 
she  pleases  ?  How  is  the  conduct  of  the  husband  at  all 
implicated  ?  She  does  not  chaige  him  vnth  having  deserted 
her ;  but  she  may  have  had  reason  to  suppose  that  he  died 
abroad,  and  she  may  have  married  perfectly  innocently.  But 
it  is  said  that  she  should  not  be  allowed  to  try  that  ques- 
tion, because  the  annuity  does  not,  in  fiict,  belong  to  her, 
but  to  her  husband.  The  judgment,  if  recovered,  will  be 
the  judgment  of  the  two  defendants,  and  it  vrill  be  still  open 
to  Julius  Wynne  to  insist  on  his  rights,  and  to  i^ply  that 
to  his  own  use,  to  which  he  is  entitled ;  but  if  we  were  to 
accede  to  this  motion,  we  should  close  this  question  against 
the  wife  for  ever. 

Maule,  J. — This  is  a  case  in  which  the  wife  insists  on 
her  rights,  and  wishes  to  institute  proceedings  to  enforce 
them.  She  cannot  do  that  in  point  of  law,  without  having 
her  husband  joined  with  her  as  a  formal  party.  He  objects 
to  it,  but  his  objection  is  answered  by  his  receiving  an  in- 
demnity. That  is  the  effect  of  the  order  of  November, 
1839,  and  nothing  has  happened  since  then,  which  is  not 
in  conformity  with  it ;  but  if  it  were  not  so,  it  would  have 
been  the  duty  of  the  husband  to  move  to  set  it  aside. 
Ebving  acquiesced  in  the  proceedings  of  the  party,  since 
November,  1839,  it  would  be  most  unjust  that  at  this  time 
the  present  motion  should  be  acceded  to. 

Rule  dischaiged,  with  costs. 


TOL.  DL  P  D  D.    p.   e. 
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Smith  v.  Enowelden. 

SUnder.  The  ^  ^^  ^^  ^^  action  of  slander;,  and  the  declaration  con- 
W^Ta  Tth "  **"^®^  ^®  usual  averments.  It  then  went  on  to  all^e^  that 
dSiendaot  had  before  the  time  of  conmiitting  the  several  grievances  by  the 
lowing  words  ~  defendant  hereinafter  mentioned^  divers  goods  and  chattels, 
tiff '"ImiSi"  commonly  called  cocks,  of  and  belonging  to  certain  persons 
his  got  himself  trading  under  the  style  of  Pontifex  and  Co.,  had  been  and 

into  trouble ;  , 

he  is  out  on  were  feloniously  stolen,  taken  and  carried  away,  yet  the 
and'is^to  be  '  defendant  well  knowing  the  premises,  but  greatly  envying 
Bwfc**next^^^  the  happy  state  and  condition  of  the  plaintiff,  and  contriving 
Monday,  for      and  wickedly  and  mahciously    intending    to  injure  the 

buyincr  cocks  •/  c^  • 

which  have  plaintiff  in  his  good  name  and  credit,  and  to  bring  him  into 

from  Mem.  P^^lic  scandal,  &c.,  and  to  cause  it  to  be  suspected  and  be- 

PontiTexand  Ueved,  &C.,  that  the  plaintiff  had  been  and  was  guilty  of 

their  appren-  feloniously  receiving  the  said  stolen  cocks,  then  well  knowing 

tices  &c "   At  •/  G  o 

the  uial/the  ^®  same  to  have  been  so  stolen,  taken  and  carried  away,  and 
thauhcTde^  ^  subject  him  to  the  pains  and  penalties  by  the  laws  of  this 
fendant  bad       kingdom  made  and  provided  airainst  and  inflicted  upon  per- 

8aid.that«he  .,1.^,  .  .     ^      .^ 

had  heard  that  SOUS  guilty  thereof,  and  to  vex,  harass,  oppress,  impovensh, 
into  troubl/"*  ^^^  wholly  ruin  him,  the  plaintiff,  heretofore,  to  wit,  on  the 
that th^'^arA  ^^  ^^  August,  1839,  iu  a  certain  discourse  which  the  de- 
was  amendable  fendant  then  had  of  and  concerning  the  plaintiff,  and  of  and 

under  the  3  &  •        .i_         -j  i  i     /•       j  •        .i_ 

4  Wm.  4,  c.      concerning  the  said  cocks,  and  of  and  concerning  the  same 
'  ^  having  been  so  stolen,  taken,  and  carried  away  then  in  the 

presence  and  hearing  of  one  Emanuel  Cooper,  and  divers 
other  good  and  worthy  subjects  of  our  Lady  the  Queen,  &c., 
falsely  and  maliciously  spoke  and  published  of  and  concern- 
ing the  plaintiff,  &c.,  as  aforesaid,  the  several  false,  scandalous, 
malicious,  and  defiunatory  words  following,  that  is  to  say: 
*^  Smith  (thereby  meaning  the  plaintifi)  has  got  himself 
into  trouble,  he  (thereby  meaning  the  plaintiff)  is  out  on 
bail  for  lOOi,  and  is  to  be  tried  at  the  Old  Bailey  next 
Monday,  for  buying  cocks,  which  have  been  stolen  from 
Pontifex  and  Co.  by  one  of  their  apprentices,  who  sold 
them  to  a  person  named  Westbrook,  and  who  again  sold 
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them  to  Smith''  (thereby  meaning  the  plaintiff)  and  the        1841. 
said  plaintiff  avers  that  the  said  defendant,  by  the  speak-     ^''^;^ 
ing  of  the  said  false,  scandalous,  malicious,  and  defamatory  ^• 

words  at  the  time  and  in  the  manner  aforesaid,  then 
meant  to  impute  and  charge,  and  did  thereby  then  impute 
and  chaige  the  said  plaintiff  with  having  received  the  cocks 
so  feloniously  stolen,  &c.,  and  that  the  said  plaintiff  at  the 
time  of  his  receiving  the  same,  well  knew  that  the  said  cocks 
had  been  and  were  feloniously  stolen,  &c.,  as  aforesaid.  By 
means  of  the  speaking  and  publishing  of  which  sdd  several 
fake,  scandalous,  malicious,  and  de&matory  words  by  the 
defendant  as  aforesaid,  the  plaintiff  hath  been  and  is  greatly 
injured  in  his  good  name,  &c. 

The  defendant  pleaded  not  guilty. 
The  cause  was  tried  before  Mr.  Justice  Coltmaih  &t  the 
second  sittings  in  Hilary  Term,  1840.  Emanuel  Cooper 
was  there  called  to  sustain  the  declaration,  but  upon  cross- 
examination  by  the  defendant's  counsel,  as  to  the  precise 
words  used  by  the  defendant,  he  admitted  that  the  de- 
fendant said,  that  "  he  had  heard"  that  the  plaintiff  was 
going  to  be  tried,  &c.,  in  the  terms  of  the  declaration.  It 
was  thereupon  submitted,  that  therfe  was  a  variance  be- 
tween the  words  proved  and  those  set  out,  and  that  the 
plaintiff  must  be  nonsuited,  but  the  learned  judge  refused 
to  grant  a  nonsuit,  and  directed  the  jury  to  find  the  variance, 
under  the  provisions  of  the  3  &  4  Wm.  4,  c  42,  s.  24,  and 
indorsed  the  same  on  the  record.  The  case  then  proceeded, 
and  the  jury  found  a  verdict  for  the  plaintiff  with  40s. 
damages. 

In  Easter  Term,  Channel^  Serjt,  moved  for  a  rule,  calling 
upon  the  plaintiff  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  verdict  entered  for  the  defendant,  or  why 
there  should  not  be  a  nonsuit 

Bompas,  Serjt,  now  shewed  cause.  The  3  &  4  Wm.  4, 
c  42,  s.  24,  provided,  '^  that  the  Court  or  judge  shall  and 

D  D  2 
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may,  if  they  or  he  think  fit,  in  all  such  cases  of  variance, 
instead  of  causing  the  record  or  document  to  be  amended 
^     »•  as  aforesaid,  direct  the  jury  to  find  the  fact  or  tacts  accord- 

ing  to  the  evidence ;  and,  thereupon,  such  finding  shall  be 
stated  on  such  record  or  document,  and  notwithstanding  the 
finding  on  the  issue  joined,  the  said  Court,  or  the  Court 
firom  which  the  record  has  issued,  shall,  if  they  shall  think 
the  said  variance  immaterial  to  the  merits  of  the  case,  and  the 
misstatement  such  as  could  not  have  prejudiced  the  opposite 
party  in  the  conduct  of  the  action  or  defence,  give  judgment 
according  to  the  very  right  and  justice  of  the  case.''  The 
words  which  were  proved  in  evidence,  bore  out  the  allegation 
in  the  declaration  in  all  that  was  material  The  gravamen 
of  the  statement  was  the  ofience  which  was  imputed,  and 
the  defendant  could  not  be  prejudiced  by  the  amendment 
of  the  allegation  fix)m  a  direct  statement,  that  he  had 
spoken  the  words  himself,  to  the  declaration,  that  he  had 
said  that  he  had  heard  something  to  the  same  effect 

Channell,  Serjt,  and  Wordsworihy  contra.  There  was 
a  variance  between  the  declaration  and  the  evidence  of  an 
important  and  material  description,  because  the  statement 
that  the  words  were  repeated  merely  on  hearsay  by  the  de- 
fendant, referred  not  only  to  the  allegation  that  the  plaintiff 
was  going  to  be  tried  at  the  Old  Bailey,  but  to  the  whole 
sentence.  The  case  alleged  in  the  declaration  was  far  more 
aggravated  than  that  proved  in  evidence,  and  the  difference 
directly  affected  the  merits  of  the  case,  and  prejudiced  the 
defendant  in  his  defence.  The  difference  was  between  a 
qualified  and  an  unqualified  allegation,  and  it  might  be 
doubtfiil  whether,  if  the  former  had  been  stated  in  the  de- 
claration, the  defendant  might  not  have  justified  it  At  all 
events,  there  was  nothing  to  shew  that  he  might  not  have 
suffered  judgment  by  default,  if  the  words  had  been  pleaded 
in  the  terms  in  which  they  had  been  proved.  The  real  merits 
of  the  case  were  the  extent  of  injury  which  the  plaintiff  had 
sustained,  and  for  which  the  defendant  was  answerable,  but 
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the  measure  of  damages  which  the  former  was  entitled  to 
recover,  would  be  materially  affected  by  the  difference  be- 
tween the  allegation  and  the  proof  in  this  case.  The  mean-  «• 
ing  of  the  statute  had  already  received  a  construction  in  the 
case  of  Duckworth  v.  Harrison  (a),  which  was  in  &vour  of 
the  defendant  Belly.  Byrne {b)ejid Brooks  v. Blanshard(e) 
were  also  in  point 

TiNDAL,  C.  J. — I  do  not  agree  that  this  act  of  Parliament 
is  to  be  strictly  construed,  but  I  should  rather  say,  looking 
at  the  interest  of  the  parties,  that  such  a  construction  would 
be  injurious,  and  that  the  statute,  therefore,  should  be 
liberally  construed.  The  object  of  the  act  was  to  prevent 
the  necessity  of  multiplying  counts,  a  system  which  for- 
merly was  carried  to  a  great  extent,  and  it  would  be  very 
unjust  towards  plaintifis  to  tie  them  down  within  very  small 
limits  in  that  respect,  if  we  did  not  give  them  that  benefit 
at  nisi  prius  which  is  countenanced  by  this  act  The 
words  of  the  statute,  (3  &  4  Wm.  4,  c.  42,  s.  24,)  are  these : 
**  That  it  shall  be  lawful  for  any  Court  of  Record,  holding 
plea  in  civil  actions,  and  any  judge  sitting  at  nisi  prius, 
(if  such  Court  or  judge  shall  see  fit  do  so,)  to  cause  the 
record,  vmt,  or  document  on  which  any  trial  may  be  pend- 
ing before  any  such  Court  or  judge,  in  any  civil  action,  or 
in  any  information,  &c.  where  any  variance  shaU  appear 
between  the  proof  and  the  recital  or  setting  forth  on  the 
record,  &c.,  of  any  custom,  contract,  prescription,  name,  or 
other  matter,  in  any  particular  or  particulars  in  the  judg- 
ment of  such  Court  or  judge  not  material  to  the  merits  of 
the  case,  and  by  which  the  opposite  party  cannot  have  been 
prejudiced  in  the  conduct  of  his  action,  prosecution,  or  de- 
fence, to  be  forthwith  amended  by  some  officer  of  the  Court 
or  otherwise,  both  in  that  part  of  the  pleading  where  such 
variance  occurs,  and  in  every  other  part  of  the  pleadings 
which  it  may  become  necessary  to  amend,  on  such  terms 

(a)  Ante,  vol.  7,  p.  463.  (e)  1  C.  &  M.  779. 

(ft)  13  East,  554. 
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1B41.  as  to  payment  of  costs  to  the  other  party,  or  postponing  the 
^"simn  ^™^  ^  ^  ^^  before  the  same  or  another  jury,  or  both 
„     ^-  payment  of  costs  and  postponement  as  such  Court  or  judge 

KnOW£LDEN«      *    •' 

shall  thmk  reasonable."  It  may  be  difficult  to  give  any 
veiy  exact  meaning  to  the  words  "  merits  of  the  case,"  in  an 
action  of  this  sort,  but  it  may  be  taken  to  mean  the  sub- 
stantive matter  which  the  parties  came  to  try,  vrithout  re- 
ference to  the  precise  terms  of  the  defence,  and,  therefore,  the 
act  will  clearly  apply  to  this  amendment,  so  as  to  supply  the 
place  of  those  various  allegations  which  would  formerly  have 
been  introduced  in  the  declaration,  in  order  to  meet  every 
contingency  which  might  arise.  With  regard  to  the  other 
words  **  by  which  the  opposite  party  cannot  have  been  pre- 
jucHced,"  I  cannot  see  how  any  such  prejudice  can  have 
arisen  to  the  defendant  in  this  instance,  by  cunending  the 
declaration,  and  altering  the  terms  of  the  allegation  fix>m 
one  of  a  direct  statement,  that  the  words  had  been  uttered 
by  the  defendant,  to  another,  that  they  had  been  uttered 
by  him  on  hearsay.  The  witnesses  who  would  be  called 
cither  to  prove  or  disprove  the  fact  of  the  words  being 
spoken,  would  be  just  the  same  whether  one  set  of  words 
was  used  or  the  other.  If  the  defendant  had  wished  to 
amend  his  plea  by  adding  a  justification,  I  think  that  the 
statute  has  made  a  provision,  which  prevents  his  interests 
being  injured  in  this  respect ;  for  it  enacts,  that  the  judge 
may  allow  him  to  amend,  by  pleading  a  justification,  by 
putting  off  the  trial  to  a  subsequent  assizes.  It  is  clear 
that  he  cannot  say  that  he  has  been  injured  by  the  amoimt 
of  damages  recovered,  because  these  are  the  words  which 
went  to  the  jury,  and  40s.  damages  only  are  found  on  them. 
This  is  a  case,  therefore,  within  the  enacting  part  of  the 
clause  of  the  statute,  and  the  rule  must  be  discharged. 

BosANQUET,  J. — I  think  also  that  there  was  a  variance 
here  between  the  allegation  in  the  declaration  and  the  words 
proved,  which  might  be  amended  under  the  terms  of  this 
statute.     I  can  by  no  means  agree  with  what  has  been 


HILARY   TERM,  4   VICT.  407 

aigued,  that  the  power  which  is  given  under  the  statute  1841. 
should  be  sparingly  exercised,  and  there  are  many  cases  in 
which  the  learned  judges  have  expressed  an  opinion  op- 
posed to  the  view  which  is  contended  for.  The  expression  of 
my  Lord  Abinger^  in  the  case  of  Stansbury  v.  Mathews  (a) 
bthis:  *^The  power  of  amendment  given  by  the  statute, 
vests  a  wide  discretion  in  the  judge,  if  he  exercise  it  to  the 
best  of  his  information  at  the  time,  and  does  not  plainly 
f^ypear  to  have  been  wrong,  the  Court  will  not  interfere." 
And  Partes  B.,  '^  unless  the  judges  are  very  liberal  in  the 
allowance  of  amendments,  the  rule  which  binds  a  plaintiff 
to  one  Court  will  operate  very  harshly."  And  there  is  no 
question  it  would  do  so,  and  that  point  was  very  much 
considered  at  the  time  the  rule  was  made.  But  the  amend- 
ment should  not  be  made  where  it  is  at  all  material  to  the 
merits  of  the  case,  or  where  it  would  prejudice  the  de- 
fendant in  the  conduct  of  his  defence.  Now,  whether  the 
words  proved  here,  or  those  stated  in  the  declaration,  are 
the  words  on  which  the  action  is  to  rest,  they  are  both  of 
them  actionable,  and  the  circumstance  of  the  word  **  heard" 
being  inserted,  makes  no  difference  in  that  respect  It  is 
true  the  damage  may  be  less,  and  probably  would  be  in  the 
case  of  the  introduction  of  that  word,  but  the  case  is  within 
the  meaning  of  the  legislature.  The  word  ^^hear"  is  not 
material  to  the  issue  in  the  cause,  and  the  learned  judge 
was  at  liberty  to  direct  the  amendment  to  be  made.  With 
regard  then  to  its  being  material  to  the  conduct  of  the  de- 
fence, I  think  the  case  is  satisfied.  It  is  to  be  observed  with 
respect  to  the  damages,  that  they  have  reference  to  the 
record,  in  its  altered  state,  and  not  to  the  words  alleged  in 
it,  as  it  originally  stood.  Therefore,  as  the  defendant  did 
not  apply  to  put  in  any  new  plea,  or  to  have  the  cause  put 
off,  it  must  be  taken  that  he  was  not  prejudiced  in  his  de- 
fence, and  the  amendment  has  been  properly  made. 

(a)  4  M.  &  W.  343 ;  Ante,  vd.  7,  p.  23,  S.  C. 
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Maule,  J. — I  also  think  that  this  is  a  case,  in  which  the 
amendment  has  been  properly  made.  The  power  of  amend"* 
ment  is  given  in  substance  for  the  power  which  formerly 
existed,  of  putting  a  great  number  of  counts  on  the  record, 
and  in  order  to  effect  the  intention  with  which  it  was  given 
the  judges  should  be  as  liberal  in  allowing  amendments,  as  the 
pleaders  used  to  be  in  the  number  of  counts  which  they  put 
into  declarations.  The  merits  of  the  case  are  important  of 
consideration,  and  in  this  instance  the  merits  were,  whether 
the  defendant  had  done  an  injury  to  the  plaintiff,  by  using 
some  words  imputing  to  him  a  felony.  If  we  were  to  say 
that  everything  is  material  to  the  merits  which  may  vary 
the  amount  of  damages,  and  may  so  prejudice  the  opposite 
par^,  we  should  exclude  the  power  of  amendment  in  almost 
every  supposable  case ;  but  the  judge  should  take  into  con- 
sideration, not  merely  what  appears  on  the  record,  but  the 
&ct8  and  circumstances,  and  the  conduct  of  the  parties  as 
they  appear  at  the  trial.  In  doing  so  in  this  case,  one  cannot 
doubt  at  all  that  the  defendant  meant  to  say  that  he  had 
not  used  any  words  imputing  these  things  that  the  plaintiff 
complains  o£ 

Rule  discharged. 


Austen  v.  Evans. 

On  the  triia  ThE  SOLICITOR  GENERAL  shewed  cause  against 
tiie^^n^,  a  rule  which  had  been  obtained  by  BompaSy  Seijt,  for  setting 
an  attorney,       aside  the  nonsuit,  which  had  been  entered  upon  the  trial 

to  support  a  '  ^        ^  ^ 

claim  for  work  of  the  action,  on  the  grounds  of  there  being  evidence  for 
in  preparing  the  consideration  of  the  jury,  and  also  of  surprise.  It  was 
JSd'^^^^,^^  an  action  brought  by  an  attorney  to  recover  a  sum  of  money 

Leracy  Duty 

Office,  by  the  defendant,  as  executor,  subpoenaed  a  clerk  in  the  Legacy  Duty  Office  to  produce 
the  accounts,  bearing  the  defendant's  signature.  The  clerk  did  not  produce  them,  as  no  ap- 
plication with  that  Tiew  had  been  made  to  the  comptroller :  Held,  that  there  was  no  surprise, 
and  the  Ckmrt  refused  to  set  aside  a  nonsuit  which  had  been  entered. 
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fi>r  parepaiing  accounts  to  be  filed  at  the  Legacy  Duty  Office  1841. 
by  the  defendant  as  executor.  The  cause  was  tried  before  ^.u^bm 
the  sheriff,  and  a  clerk   of  the  Legacy  Duty  Office  was  ^• 

called  to  produce  accounts  bearing  the  signature  of  the 
defendant  On  his  being  placed  in  the  box,  however,  he 
stated  that  he  had  not  been  permitted  to  bring  the  neces- 
sary documents,  no  application  for  that  purpose  having  been 
made  to  the  Comptroller  of  the  Office,  as  was  necessary. 
Tlie  Court,  it  was  submitted,  would  not  look  upon  this  as 
a  ground  of  surprise.  Upon  the  other  point,  a  sufficient 
answer  was  afforded  by  the  fact  that  the  plaintiff  had  sub- 
mitted to  be  nonsuited,  rather  than  there  should  be  a  verdict 
for  the  defendant,  Simpson  v.  Clayton  (a). 

BompaSf  Seijt.,  in  support  of  the  rule. 

TiNDAL,  C.  J. — This  case  comes  within  the  general  rule 
that  there  can  be  no  surprise,  unless  every  proper  care  has 
been  taken.  The  motion  is  sufficiently  answered  on  the 
second  point. 

Rule  discharged. 

(a)  2  Bing.  N.  C.  467. 


Harris  v.  GooDvnrN,  Administratrix. 

Covenant.     The  declaration  stated,  that  heretofore,  P»«  P^^*^ 
before  the  making  of  the  indenture  between  the  plaintiff  ffunt  the  de- 
and  Charles  Samuel  Goodwyn,  as  hereinafter  mentioned,  ministratrix, ' 
to  wit,  on  the  8th  day  of  April,  1826,  by  a  certain  m-  JIJ^^dT^. 

entered  mto  by 
the  testator ;  the  defendant  pleaded  that  the  tesUtor  had  died  insolvent,  and  then  alleged  a  parol 
affreement  with  the  plaintifl^  upon  the  faith  of  which,  she  was  indnceid  to  take  out  letters  of 
aoministration  to  assign  the  deed  to  the  plaintiff,  the  promise  being  that  the  plaintiff  would  not 
seek  to  charge  her  in  that  capacity ;  the  plaintiff  replied,  taking  issue  upon  the  promise  alleged 
in  the  plea  -.  Held,  that  the  plea  was  bad,  as  seeking  to  answer  an  agreement  under  seal,  by  a 
parol  promise,  and  that  at  the  trial  of  the  cause,  it  was  not  to  be  taken  as  alleging  a  deed  under 
seal,  but  was  proved  by  evidence  of  a  parol  agreement,  and  that  proof  being  given,  thereforo,  a 
verdict  for  the  defendant  was  rightly  entered :  Held,  also,  however,  that  Uie  plaintiff  was  entitled 
to  judgment,  non  obstante  verecUcto. 
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Harris 

V, 
OOODWYN 

Administra- 
trix. 


denture  then  made  between  Wm.  Newton  of  the  one  part, 
and  the  plaintiff  of  the  other  part,  (which  said  indenture, 
sealed  with  the  seal  of  the  said  Wm.  Newton,  being  in  the 
defendant's  possession,  the  plaintiff  cannot  now  bring  here 
into  Court,  the  date  whereof  is  the  day  and  year  aforesaid,) 
the  said  Wm.  Newton  did  grant,  demise,  and  lease  unto 
the  plaintiff,  his  executors,  administrators,  and  assigns,  a 
certain  piece  or  parcel  of  garden,  together  with  a  certain 
messuage  or  tenement,  and  buildings  upon  the  same,  with 
the  appurtenances  in  the  said  indenture  more  particularly 
described,  to  have  and  to  hold  the  said  messuage  or  tene- 
ment, &C.,  thereby  demised,  with  the  appurtenances,  unto 
the  plaintiff,  his  executors,  &c.,  fiom  the  25th  day  of 
March,  then  last  past,  for  and  during,  and  unto  the  full 
end  and  term  of  twenty-one  years,  from  thence  next  fol- 
lowing, and  frilly  to  be  complete,  yielding  and  paying 
therefore  yearly,  and  every  year,  during  the  said  term, 
unto  the  said  Wm.  Newton,  his  executors,  &c.,  the  yearly 
rent  or  sum  of  50/.,  of  lawfrd  money,  &c.,  at  or  upon  the 
four  most  usual  feasts  or  days  of  payment  of  rent  in  the 
year,  that  is  to  say,  &c,  by  even  and  equal  quarterly 
payments,  without  any  deduction  or  abatement  whatso- 
ever: the  first  quarterly  payment  thereof  to  begin  and 
be  made  on  the  24th  day  of  June  then  next  ensuing ; 
and  the  plaintiff  did  thereby  for  himself,  his  executors, 
&c.,  covenant,  provide,  and  agree  to,  and  with  the  said  Wm. 
Newton,  his  executors,  &c.,  in  manner  following,  that  is 
to  say,  that  he,  the  plaintiff,  his  executors,  &c,  should  and 
would,  from  time  to  time,  and  at  all  times  during  the  term 
thereby  granted,  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  said  Wm.  Newton,  his  executors,  &c.,  the  said  yearly 
rent  or  sum  of  50/L,  &c.,  and,  also,  that  he,  the  plaintiff,  his 
executors,  &c.,  should  and  would,  at  his  or  their  own  proper 
cost  and  charges,  from  time  to  time,  and  at  all  times  during 
the  term  thereby  granted,  well  and  sufficiently  repair,  &c., 
the  said  messuage,  &c.,  thereby  demised,  with  every  of  their 
appurtenances,  &c. ;  and  further  that  the  plaintiff,  his  exe- 
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cutors,  &Cy  should  not»  nor  would,  at  any  time,  during  the 
continuance  of  the  said  demise,  do,  or  cause  to  be  done, 
any  manner  of  waste  or  destruction  m  or  upon  any  part  of 
the  said  demised  premises,  &c. ;  by  virtue  of  which  said 
demise,  the  pkdntifP  afterwards,  to  wit,  on  the  day  and  year 
first  aforesaid,  entered  into,  and  upon  all  and  singular  the 
said  demised  premises,  with  the  appurtenances,  and  became 
and  was  possessed  thereof  for  the  said  term,  so  to  him 
thereof  granted  as  aforesaid,  and  being  so  possessed  thereof 
afterwards,  to  wit,  on  the  10th  of  August,  1826,  by  a  certain 
indenture,  then  made  between  the  plaintiff  of  the  one  part, 
and  the  said  C.  S.  Groodwyn,  of  the  other  part,  and  which 
said  last  mentioned  indenture,  sealed  with  the  seal  of  the 
said  C.  S.  Goodwyn,  being  in  the  possession  of  the  de- 
fendant, plaintiff  cannot  now  bring  here  into  Court,  the 
date  whereof  is  the  day  and  year  last  aforesaid.  After  re- 
citing as  therein  is  recited,  the  plaintiff  did  fully  and  abso- 
lutely bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
^d  C.  S.  Goodwyn,  his  executors,  &c.,  the  siud  piece  and 
parcel  of  garden  ground,  &c.,  together  with  the  said  inden- 
ture of  lease  itself,  and  all  benefit  thereof;  and  also  all  the 
estate,  right,  title,  interest,  and  term  of  years  then  yet  to 
come  and  unexpired,  property,  possession,  claim,  and  de- 
mand whatsoever,  both  at  law  and  equity,  &c. ;  to  have  and 
to  hold,  &c.,  unto  the  said  C.  S.  Goodwyn,  his  executors, 
&c,  from  thenceforth  for  ordering  all  the  residue  and  re- 
mainder then  to  come  and  unexpired  of  the  said  term  of 
twenty-one  years,  by  the  said  indenture  granted,  &c.,  subject 
nevertheless  to  the  payment  of  the  rent,  and  to  the  observance 
and  performance  of  the  several  covenants  and  agreements 
in  and  by  the  said  indenture  of  lease  reserved  and  contained, 
which  thenceforth  on  the  part  of  the  tenant  or  lessee  were 
and  ought  to  be  paid,  observed,  and  performed ;  and  the 
said  C.  S.  Goodwyn  did  thereby,  for  himseli^  his  heirs,  exe- 
cutors, &c.,  covenant,  &c,  to  and  with  the  plaintiff,  &c., 
that  the  said  C.  SL  Goodwyn,  &c.,  should  and  would,  firom 
time  to  time,  and  at  all  times  thereafter  fix>m  the  day  of  the 


1841. 


412 


CASES  ON  POINTS  OF  PRACTICE,  C   P. 


1841. 


date  of  those  presents,  during  all  the  rest,  residue,  and  re- 
mainder of  the  said  term  of  twenty-one  years,  pay  the  said 
yearly  rent  of  SOL,  and  well  and  truly  abide  by,  and  per- 
form, &c,  all,  and  singular  the  covenants,  &c.,  in  the  said 
indenture  contained,  on  the  part  of  the  tenant  or  lessee 
thenceforth  to  be  observed  and  performed,  and  of  and  fiom 
the  said  rent  and  covenants,  and  agreements,  and  all  loss, 
damages,  costs,  and  expenses  to  be  incurred  or  sustained  by, 
or  by  reason  o^  or  on  account  of  the  non-payment  or  non- 
observance,  or  non-perfomiance  of  the  same  respectively, 
should  and  would  save  harmless,  and  keep  indemnified  the 
plaintiff,  his  heirs,  executors,  &c  ;  and  although  the  plain- 
tiff hath  always  firom  the  time  of  making  the  said  last  men- 
tioned indenture  of  the  10th  of  August,  1826,  hitherto  well 
and  truly  performed,  &c.,  all  things  therein  contained  on 
his  part  to  be  performed,  &c.,  according  to  the  tencMr  and 
eflect,  and  true  intent  and  meaning  thereof,  the  plaintiff 
says,  that  after  the  making  of  that  indenture,  and  during  the 
said  term,  by  the  said  first  mentioned  indenture  granted, 
and  in  the  lifetime  of  the  said  C.  S.  Goodwyn,  to  wit,  on 
each  of  the  following  days,  to  wit,  on  the  25th  of  March, 
&C.,  the  sum  of  12L  10«.,  of  the  said  yearly  rent  or 
sum  of  502.  for  one  quarter  of  a  year,  of  the  said  term  of 
twenty-one  years,  on  each  of  those  days  last  elapsed,  became 
and  was  due  and  payable,  under  and  by  virtue  of,  and  ac- 
cording to  the  said  reservation  and  covenant  for  the  payment 
of  the  same  in  the  said  indenture  of  lease  mentioned,  yet 
the  said  C.  S.  Goodwyn  did  not,  nor  would  pay  the  same,  or 
any  or  either  of  them,  or  any  part  thereof,  nor  hath  the  de- 
fendant, as  administratrix  as  aforesaid,  paid  the  same  or  any 
part  thereof;  that  the  said  C.  S.  Goodwyn  died,  to  wit,  on 
the  23rd  of  June,  1834,  and  that,  afterwards,  and  during  the 
said  term,  by  tiie  said  first  mentioned  indenture  granted,  and 
after  the  death  of  the  said  C.  S.  Goodwyn,  to  wit,  on  each 
of  the  following  days,  to  wit,  on  the  24th  of  June,  &c.,  the 
sum  of  12^  10s.  of  the  said  yearly  rent,  or  sum  of  50 L  for 
one  quarter  of  a  year,  of  the  said  term  of  twenty-one  years. 
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on  each  of  those  days  last  elapsed,  becamci  and  was  due  and 
payable  under,  and  by  vutue,  &c. ;  yet  the  defendant  did 
not,  nor  would,  as  administratrix  as  aforesaid,  or  otherwise, 
pay  the  same  or  any  part  thereof,  and  by  means  of  which 
premises,  and  of  the  said  defaults  and  omissions  of  payment 
of  the  said  rent,  when  the  same  so  became,  and  was  due 
and  payable  as  aforesaid,  the  plaintiff  was  afterwards,  and 
after  the  same  respectively  so  became  due  and  payable  as 
aforesaid,  to  wit,  on  the  24th  of  June,  in  the  year  1832,  and 
on  divers  other  days  and  times  after,  and  before  the  com- 
mencement of  this  suit,  called  upon,  and  forced  and  obliged 
to  pay  to  the  said  W.  Newton,  in  pursuance  and  according 
to  the  plaintiff's  said  covenant  in  that  behalf,  the  said  several 
quarters  of  a  year  of  the  said  rent,  which  so  became  due 
and  payable,  and  so  remained  due  and  payable  as  afore- 
said, amounting  together  to  a  large  sum,  to  wit,  287il  10«., 
and  neither  the  said  C.  S.  Goodwyn,  in  his  lifetime,  nor 
the  defendant  as  administratrix,  &c.,  after  his  death,  did 
or  would  save  harmless,  or  keep  indemnified  the  plain- 
tiff  firom  the  payment  of  the  same,  contrary  to  the  said 
indenture  of  assignment,  and  the  covenant  of  the  said 
C.  S.  Goodwyn,  so  made  as  aforesaid.  The  declaration 
then  went  on  to  all^e  breaches  of  the  covenants  to  repair, 
and  to  prevent  waste.  By  means  of  which  said  In^aches  of 
covenant,  secondly,  and  subsequently  above  assigned,  the 
plaintiff  hath  been  called  upon  by  the  said  W.  Newton, 
and  forced  and  obliged  to  incur  and  become  liable  to  pay, 
and  hath  incurred  and  become  liable  to  pay  and  paid 
divers  sums,  amounting,  to  wit,  to  250/.  in  and  about 
the  repairing,  restoring,  upholding,  sustaining,  supporting, 
and  amending  the  said  premises,  and  putting  the  same, 
with  the  appurtenances,  in  good  order,  repair,  and  condition, 
and  the  phuntiff  hath  been,  and  is  damnified  by  reason  of 
the  said  premises ;  and  so  the  plaintiff,  in  &ct,  says,  that 
the  siud  C.  S.  Goodwyn  in  his  lifetime,  and  the  defendant 
as  administratrix,  as  aforesaid,  since  his  decease,  (although 
often  requested,  &c.,)  have  not  kept  the  said  covenants^  by 
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the  said  C.  S.  Goodwyn,  for  himself,  his  executors,  made  as 
afiyresaidy  but  the  said  C.  S.  Goodwyn,  &c,  and  the  de- 
fendant, 8cc,  have  broken  the  same,  and  to  keep  the  same 
with  the  plaintiff,  have,  and  each  of  them  hath  hitherto 
wholly  neglected  and  refused,  and  the  defendant,  as  ad- 
ministratrix, as  aforesaid,  still  does  neglect  and  refuse ;  to 
the  plaintiff's  damages  of  500^  The  defendant  pleaded^ 
first,  plene  administravit ;  secondly,  that  the  said  C.  S. 
Goodwyn  died  in  a  state  of  absolute  insolvency,  but  left  a 
will,  to  wit,  the  will  in  the  declaration  mentioned,  but  did 
not  nominate  or  appoint  any  executor  or  executors  of  his 
will^  and  that  she,  the  defendant,  being  the  widow  of  the 
said  C.  S.  Groodwyn  did,  by  reason  and  in  consequence  of 
such  insolvency  of  the  said  C.  S.  Goodwyn,  decline  and 
refuse  until  the  time  hereinafter  mentioned,  to  apply  for^ 
or  take  out  administration  of  the  goods,  chattels,  and  credits 
which  were  of  the  said  C.  S.  Groodwyn,  at  the  time  of  his 
death,  with  the  last  will  and  testament  of  the  said  C.  S. 
Goodwyn,  annexed  or  otherwise,  of  all  which  premises  the 
plaintiff  had  notice ;  and  she  further  says,  that  after  such 
refusal  of  her,  the  defendant,  and  after  the  plaintiff  had 
notice  thereof,  and  that  the  said  C.  S.  Goodwyn  had  so  died 
in  insolvent  circumstances,  and  that  the  defendant  by  reason 
and  in  consequence  thereof  had  declined  and  refused  to 
take  out  such  administration  as  aforesaid ;  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  11th  of  June, 
1838,  the  plaintiff  applied  to  the  defendant  and  requested 
her  to  apply  for,  and  take  out  administration  of  the  goods, 
chattels,  and  credits,  which  were  of  the  said  C.  S.  Goodwyn, 
the  deceased,  at  the  time  of  his  death,  with  the  will  of  the 
said  C.  S.  Goodwyn  annexed,  for  the  purpose  of  enabling 
and  to  enable  her  to  make  a  formal  and  legal  re-assignment 
of  the  said  premises  in  the  declaration  mentioned,  with  the 
appurtenances,  and  of  the  said  indenture  of  the  8th  of  April, 
1826,  to  him  the  plaintiff,  but  not  for  the  purpose  of 
changing  her  as  administratrix  of  the  goods,  chattels,  and 
credits  which  were  of  the  said  C.  S.  Goodwyn,  &c.,  and 
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the  defendant,  at  such  request  of  the  plaintiff,  and  on  the 
express  understanding  between  the  plaintiff  and  her,  and 
on  the  express  promise  and  undertaking  of  the  plaintiff,  that 
if  she  applied  for  and  took  out  administration  of  the  goods, 
&c.,  the  plaintiff  would  not  chaige  or  seek  to  charge  her  as 
such  administratrix  or  otherwise,  with  any  of  the  breaches 
of  the  covenants  contained  in  the  said  indenture  of  the  8th 
of  April,  1826,  or  the  said  indenture  of  the  10th  of  August, 
1826 ;  and  she,  the  defendant,  on  the  faith  of  such  under- 
standing, imdertaking,  and  promise,  and  for  such  purpose 
as  aforesaid,  and  no  other  purpose  whatsoever,  and  not 
having  nor  having  had  in  her  hands,  power,  custody,  or 
possession,  any  goods  or  chattels,  which  were  of  the  said 
C.  S.  Goodwyn,  &c.,  then  consented  to  apply  for  and  take 
out,  and  afterwards,  to  wit,  on  the  18th  of  July,  1838,  did 
apply  for  and  take  out  administration  o^  and  to  all  and  sin- 
gular the  goods,  chattels,  and  credits,  which  were  of  the 
said  C.  S.  Groodwyn,  &c.,  and  being  the  administration  in 
the  declaration  mentioned ;  and  the  said  defendant  further 
says,  that  she  has  always,  since  she  so  became  administratrix 
as  aforesaid,  at  the  request  of  the  plaintiff  as  aforesaid,  and 
for  the  purposes  aforesaid,  been,  and  still  is  ready  and 
willing  to  execute  a  formal  and  legal,  and  proper  re-assign- 
ment of  the  siud  premises  in  the  declaration  mentioned,  with 
the  appurtenances,  and  of  the  said  indenture  of  the  8th  of 
April,  1826,  to  the  plaintiff,  whereof  the  plaintiff,  before 
the  commencement  of  this  suit,  had  notice,  and  she  further 
says,  that  no  goods  or  chattels  which  were  of  the  said  C.  S. 
Goodwyn,  &c.,  have  come  to  or  been  in  her  hands  to  be 
administered  since  she  so  became  administratrix  as  aforesaid, 
whereof  the  plaintiff  has  had  notice,  and  that  he,  in  breach 
of  the  said  understanding,  and  of  his  said  understanding 
and  promises,  has  sought,  and  seeks  by  this  action,  to  charge 
the  defendant  as  administratrix  as  aforesaid,  with  the  said 
breaches  of  covenant  in  the  declaration  mentioned ;  and 
this,  &c.     The  plaintiff  as  to  the  second  plea,  replied,  tra- 
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versing  the  allegations  made  therein,  as  to  the  undertaking 
or  promise  alleged,  and  to  the  first  plea  prayed  judgment 
of  assets  quando  acciderint  The  cause  was  tried  before 
Coltman,  J.,  at  the  Sittings  after  Trinity  Term,  on  the  17th 
of  June,  1839,  when  a  verdict  was  given  for  the  defendant, 
upon  the  issue  joined ;  the  damages  upon  the  replication 
to  the  first  plea  being  taken  at  281/.  14«.  6d.  In  the  fol- 
lowing Michaelmas  Term 


Bompas,  Serjt,  moved  for  a  rule,  calling  upon  the  de- 
fendant to  shew  cause  why  that  verdict  should  not  be  set 
aside,  and  why  «.  verdict  should  not  be  entered  for  the 
plaintiff,  or  why  judgment  should  not  be  entered  for  the 
plaintiff  non  obstante  veredicto,  or  why  there  should  not  be 
a  new  triaL  He  contended  that  the  effect  of  the  second 
plea  was  to  set  up  a  parol  agreement  between  the  plaintiff 
and  defendant,  with  a  view  to  vary  the  liabilities  of  the 
latter  under  a  deed  under  seal;  an  obligation  incurred  under 
a  deed,  however,  could  be  varied  only  by  deed,  Thompson 
V.  Brotvn  (a),  Sellers  v.  Bickford  (b).  It  had  been  agreed 
at  the  trial,  that  the  present  motion  should  be  made  upon 
this  ground,  and  the  opinion  of  the  jury  had  only  been 
taken  as  to  the  existence  of  the  parol  agreement 


Talfourdy  Seijt.,  and  Peacock  now  shewed  cause.  It 
was  unnecessary  for  the  purposes  of  the  defendant  to  dis- 
pute the  principles  laid  down  in  TJum^pson  v.  Browriy  because 
this  case  was  clearly  distinguishable  itom  that,  and  there 
was  no  attempt  here  to  vary  any  liabilities  depending  on 
deed  by  a  parol  agreement  This  case  rather  ranged 
itself  among  that  class,  in  which  the  defendant  might  have 
been  induced  by  misrepresentations,  to  enter  into  a  certain 
agreement,  or  to  take  upon  himself  a  certain  character  or 
responsibili^,  with  which  he  ought  not  to  be   clothed. 


(a)  7  Taunt.  656. 


(6;  1  Moore,  460. 
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The  liability  sought  to  be  cast  upon  the  defendant  here  was 
not  imposed  upon  her  by  deed.  At  the  time  of  the  exe- 
cution of  the  deed,  which  was  the  subject  matter  of  the 
declaration,  her  character  and  position  wene  different  from 
those  which  she  had  since  taken  upon  herself.  Her  husband 
had  since  died  insolvent,  and  by  the  course  of  proceeding 
of  the  Ecclesiastical  Court,  she  had  assumed  a  new  respon- 
sibility. That  responsibility  was  imposed  by  no  instrument 
equivalent  to  a  deed,  and  the  liabilities  which  accrued 
might  be  got  rid  of,  or  varied  by  a  parol  agreement  or  pro- 
mise. The  defendant  had  done  nothing  to  render  her  liable 
as  administratrix  de  son  tort,  and  there  was  no  principle 
of  law  which  would  prevent  her  saying,  that  she  was  not 
compelled  to  obey  those  obligations  supposed  to  be  cast 
upon  her;  and  the  effect  of  the  present  plea  was  not  to  aver 
against  the  deed,  but  against  the  character  of  administratrix, 
which  she  had  assumed.  [^Titidalf  C.  J. — ^The  groimd  of 
action  is  a  Inreach  of  the  covenants  of  a  deed ;  can  the  de- 
fendant set  up  such  a  parol  promise  in  answer  to  it?  Would 
it  not  rather  be  a  case  for  a  cross  action  ?]  The  law  would 
not  put  the  party  to  a  circuity  of  action,  but  would  fiivour 
the  determination  of  the  cause  by  the  shortest  process.  But 
the  plaintiff,  at  all  events,  was  entitled  only  to  judgment 
non  obstante  veredicto.  The  issue  raised  was  immateriaL 
It  was  the  duty  of  the  plaintiff  to  demur  to  the  plea, 
if  it  was  insu£Scient ;  and  not  having  done  so,  he  could  not 
be  considered  as  placed  in  the  pomtion  in  which  other- 
wise he  would  stand,  Stennell  v.  Hogg  (a)  and  Noett  v. 
Nelion  (b)  were  cited. 


Bamp€Uy  Serjt,  in  support  of  the  rule.  The  object  of 
this  motion  was  not  to  charge  the  administratrix  personally, 
but  only  as  the  representative  of  the  testator,  who  was  the. 
covenantor.  The  defendant  had  incurred  no  personal 
responsibility,  except  by   pleading  falsely.      The    Court 


(a)  1  Wmt.  Saund.  22S,  b.  n.         (6)  2  Wms.  Saund.  216,  a.  n. 
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would  assume  that  a  deed  was  alleged  by  the  plea,  but  no 
deed  was  proved  at  the  trials  and  the  jury  should  have  been 
directed  to  find  for  the  plaintiff.  The  promise,  unless  by 
deed,  was  no  answer  to  the  action ;  and  in  order  to  render 
the  plea  a  good  defence,  it  would  be  assumed  that  a  co- 
venant under  seal  was  intended  to  be  allied.  No  such  co- 
venant was,  however,  proved,  and  on  that  ground  the  plaintiff 
was  entitled  to  a  verdict  [^Collman,  J.,  referred  to  Spieres 
V.  Parker  {0)9  and  Bosanquety  J.,  to  Hudson '7.  Jones  (Jby 


TiNDAL,  C.  J. — In  this  action  a  rule  has  been  obtained 
by  my  brother  Bompasy  which  calls  upon  the  defendant  to 
shew  cause  why,  on  the  second  plea  pleaded  by  him,  there 
should  not  be  judgment  for  the  plaintiff  non  obstante  ver^ 
dicto,  or  why  a  verdict  should  not  be  entered  for  the  plain- 
tiff. It  is  an  action  on  a  lease  under  seal,  entered  into  by 
the  testator,  to  whom  the  defendant  is  administratrix,  and 
the  breach  assigned  is  non-repair,  upon  which  certain 
damages  were  given  at  the  trial  The  plea  first  on  the 
record,  is  a  plea  of  plene  administravit,  on  which  the  plfun- 
tiff  prays  judgment  of  assets,  quando  acciderint,  so  that  the 
only  question  for  consideration  arises  upon  the  second  plea. 
That  is,  that  the  original  lessee  died,  having  left  a  will,  and 
that  the  defendant,  who  is  his  widow,  refused  to  take  out 
administration,  but  that  upon  application  by  the  plaintiff  to 
her,  that  she  would  take  out  administration,  she  agreed  to  do 
so,  for  the  express  purpose  of  enabling  her  to  make  a  formal 
re-assignment  of  the  lease  and  the  premises  to  the  plaintiff, 
and  on  the  promise  of  the  plaintiff  that  he  would  not  sue 
her  for  the  non-performance  of  the  covenants  of  the  lease ; 
on  that  plea  issue  is  joined,  the  plaintiff  alleging  that  he  did 
not  undertake  and  promise  not  to  chaige,  or  seek  to  charge, 
the  defendant,  as  administratrix,  with  the  breaches  of  the 
covenant  Virtually,  therefore,  the  form  of  the  issue  is  upon 
a  parol  agreement  or  promise,  that  there  was  no  such  parol 


(fl)  1  T.  R.  141. 


(6)  1  Salk.  90. 
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promise  as  that  stated  in  the  plea  First,  is  that  plea  good? 
It  i^pears  to  me  that  it  is  bad,  notwithstanding  the  verdict; 
because  this  is  an  action  mider  a  contract  under  seal,  and 
there  is  nothing  which  imports  a  release  of  the  defendant, 
of  the  same  nature  as  the  writing  by  which  her  liability  is 
created,  and  that  in-order  to  get  rid  of  such  a  liabiUty,  there 
should  be  an  agreement  under  seal,  which  the  defendant 
could  bring  into  Court  to  relieve  her,  or  accord  and  satis- 
&ction  for  the  breach,  which,  however,  the  present  plea  does 
not  attempt  to  set  up.  It  seems  to  me,  that  as  the  original 
lessee  would  be  bound  by  the  obligation  of  the  agreement 
under  seal,  which  also  binds  his  personal  representative,  so 
the  personal  representative  is  bound  by  the  obligation  under 
seal ;  and  it  is  no  answer  that  the  personal  representative 
was  induced,  by  particular  statements,  to  clothe  himself  with 
that  character,  but  icom  the  moment  that  character  is  as- 
sumed by  her,  all  the  consequences  which  follow  the 
covenant  under  seal  &11  upon  her.  In  the  present  case, 
therefore,  there  being  a  parol  agreement  between  the  plain- 
tiff and  defendant,  of  a  collateral  nature  set  up,  it  can  have 
no  efiect  in  getting  rid  of  the  contract  under  seaL  If  the 
adoption  by  the  defendant  of  the  character  of  administratrix 
had  been  induced  by  any  improper  representations  on  the 
part  of  the  plaintiff,  it  might  have  been  good  ground  of  ap- 
plication to  the  Court,  to  restrain  the  plaintiff  from  bringing 
the  action,  and  then,  upon  affidavits,  the  question  might 
have  been  decided ;  or  it  might  have  been  good  ground  of 
application  to  the  Court,  out  of  which  administration  issued, 
to  recal  the  letters  which  had  been  granted  on  the  ground 
of  improper  fraudulent  representations  having  been  made. 
This  plea,  however,  seems  to  me,  to  be  neither  more  nor 
less  than  setting  up  a  parol  agreement,  not  going  to  the 
l»reach  in  the  action,  nor  to  the  satisfaction  of  the  damages, 
in  answer  to  a  contract,  by  which  the  defendant  is  bound 
under  the  seal  of  the  testator.  Next,  is  the  plaintiff  en- 
titled to  the  verdict?  The  ground  on  which  he  says  he  is 
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SO,  is  this,  that  as  the  defendant  has  set  up  as  an  answer  to 
the  action,  a  promise  made  on  a  good  consideration,  and  as 
no  promise  would  be  a  legal  answer  to  the  action,  unless 
under  the  seal  of  the  plaintiff,  it  must  be  assumed  after  ver- 
dict, that  the  judge  saw  before  him  a  contract  under  seal 
to  satisfy  this  allegation.  It  seems  to  me,  that  the  principle 
laid  down  by  mj  brother  Bompas,  is  extended  beyond  the 
limits  to  which  it  had  been  before  applied.  I  have  always 
understood  the  rule  to  be,  that  after  verdicts,  all  shall  be 
assumed  to  have  been  proved  at  the  trial,  which  is  necessary 
to  make  out  the  whole  charge  or  defence,  as  it  i^pears  on 
the  declaration,  or  on  the  pleadings  of  the  cause.  But  in 
this  case,  the  plaintiff  desires  the  Court  to  go  further,  and 
not  only  to  assume  that  all  was  proved  which  was  necessary 
to  be  proved  to  make  out  the  issue,  but,  in  effect,  to  supply 
a  different  issue  ft'om  that  which  was  brought  before  the 
jury.  The  defendant  says,  that  she  had  a  parol  promise 
fiom  the  plaintiff  on  a  good  consideration.  I  agree  that 
we  must  assume,  after  verdict,  that  all  that  was  necessaiy  to 
make  out  that  statement  was  proved  at  the  trial  Thus,  in 
a  case  under  the  Statute  of  Frauds,  where  a  vnitten  memo- 
randum is  necessary  to  make  out  the  promise  alleged,  that 
memorandum  must  be  assumed  to  have  been  proved.  But 
I  see  no  reason  why  you  are  to  go  fiuther,  and  if  the  party 
has  alleged  a  parol  promise,  and  issue  is  joined  on  that 
question  you  are  to  assume  that  a  deed  under  seal,  which 
never  entered  into  the  contemplation  of  the  parties,  was 
proved.  Upon  the  whole,  therefore,  I  think  that  the  first 
part  of  the  rule,  to  enter  judgment  for  the  plaintiff  non 
obstante  veredicto  should  be  absolute.  The  other  part 
must  be  discharged. 


BosANQUBT,  J. — Two  questious  arise  under  this  rule. 
The  first  is,  whether  the  issue  taken  has  been  proved ;  if  it 
has  not,  then,  as  the  objection  of  the  want  of  proof  was 
made  at  the  trial,  whether  the  plaintiff  is  entitled  to  a  verdict; 
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on  the  other  hand,  if  the  issue  was  proved,  then  the  question  1841. 
is,  whether  the  defence  set  up  in  the  plea  is,  or  is  not  a  good 
defence  to  the  action  ?  First,  the  real  matter  to  consider,  is 
what  is  the  true  meaning  of  the  words  on  which  the  issue  is 
taken  ?  The  defendant  says,  that  on  the  express  under- 
standing  between  her  and  the  plaintiff,  and  the  express 
promise  of  the  plaintiff,  that  if  she  applied  for  administration 
the  plaintiff  would  not  sue  her,  she  took  out  administration 
on  that  &ith  and  understanding,  and  the  issue  ief,  that  the 
plaintiff  did  not  undertake  or  promise  as  the  defendant  has 
alleged.  It  is  contended,  that  the  true  intendment  of  these 
words  is,  that  this  was  a  covenant  by  deed.  We  must  look  at 
the  words  as  they  stand,  and  as  they  are  associated  with  other 
words,  and  I  think  this  cannot  be  said  to  be  a  formal 
obligation  of  a  covenant  under  seaL  It  may  be  said,  that 
after  verdict,  it  might  be  presumed,  that  supposing  the 
objection  was  not  taken  at  the  trial,  this  undertaking  and 
promise,  and  undertaking  were  expressed  by  deed,  and,  con- 
sequently, that  the  defective  evidence  is  supplied ;  because* 
unless  it  was  a  promise  and  undertaking  by  deed,  it  would 
be  no  defence  in  this  case.  I  am  not  aware  of  any  case 
which  goes  to  the  extent  of  that  proposition.  Whatever 
was  necessary  to  make  out  that  it  was  an  undertaking  and 
promise  as  is  here  alleged,  may  be  assumed  to  have  been 
proved  at  the  trial,  and  taking  it  to  be  a  parol  promise,  the 
question  ief,  whether  it  is  a  defence  to  the  action.  It  is 
pleaded  to  obviate  the  necesdity  of  circuity  of  action,  and, 
therefore,  the  party  would  have  a  right  to  plead  it,  if  it  were 
a  good  defence,  but  the  question  is,  whether  it  is  such  a  de- 
fence or  not  ?  Now,  as  this  is  a  demand  founded  on  a  deed 
entered  into  by  the  testator,  and  the  covenants  contained 
in  it  have  been  broken  by  him,  those  covenants  could  only 
be  released  by  a  deed.  This  is  a  mere  parol  agreement, 
and  it  does  not  appear  to  me,  that  it  is  any  defence  to  the 
action.  I  am,  therefore,  of  opinion,  that  there  is  no  ground 
for  entering  a  verdict  for  the  plaintiff,  but  that  he  is  en- 
titled to  judgment  non  obstante  veredicto. 
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GOODWYK, 

Administni- 
trix. 


CoLTMAN,  J. — The  first  question  which  the  Court  has 
to  decide  in  this  case  is,  how  the  record  should  stand,  for 
that  is  preliminkry  to   our  deciding  what  the  judgment 
should  be,  or  whether,  at  the  time  of  the  trial,  I  should  have 
directed  the  jury  to  find  a  verdict  for  the  defendant     The 
defendant  alleged,  in  her  plea,  that  a  promise  was  made ; 
that  was  proved  strictly  in  terms,  or  at  least,  it  must  be 
assumed  that  it  was;  and  it  is  a  strong  proposition  to  say,  that 
that  being  the  case,  the  defendant  was  not  entitled  to  a 
verdict     It  seems  to  me,  that  I  should  have  directed  the 
jury  wrongly  if  I  had  not  directed  a  verdict  for  the  de- 
fendant    Then  the  question  is,  whether  the  plea,  which  is 
on  the  record,  is  a  sufficient  answer  to  the  declaration.   That 
will  depend  upon  how  the  plea  is  to  be  understood,  whether 
it  amounts  to  an  allegation  that  the  promise  was  under  seal, 
because,  if  so,  it  would  be  a  good  answer  to  the  action.     As  to 
what  should  be  intended  after  verdict,  there  appears  to  be 
some  difficulty  in  the  case.     Buller,  J.,  in  the  case  of  Spiers 
V.  Parkevy  lays  down  the  rule  in  a  manner,  which,  if  he  is  cor- 
rect, would  entirely  remove  the  difficulty.  He  says,  as  to  what 
is  to  be  intended  after  verdict :  "  Nothing  is  to  be  presumed 
but  what  is  expressly  stated  in  the  declaration,  or  what  is 
necessarily  implied  from  those  fiicts  which  are  stated.     That 
is  the  case  where  a  feoffment  is  pleaded  without  livery.     A 
livery  is  always  implied,  because  it  makes  a  necessaiy  part 
'  of  a  feoffment.     I  know  of  no  decision  against  this  rule. 
There  is  indeed  a  dictum,  in  a  case  which  came  before  Lord 
Hardwickey  in  this  Court  (a),  which  militates  against  it 
That  was  an  action  to  recover  an  amerciament  in  an  inferior 
Court,  and  the  declaration  did  not  state  that  the  defendant 
was  a  resiimt     There  the  Court  held  that  residence  must 
be  presumed  to  have  been  proved  at  the  trial,  otherwise  the 
jury  could  not  have  found  that  there  had  been  any  debt 
at  all."     There  are  some  other  cases,  also,  in  which  the 


{ft)  Rep,  temp.  Hardvpicke,  116,  Wicker  r.  Norris. 
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Courts  have  gone  a  great  way  in  making  good  a  decla- 
ration, by  supposing  certain  matters  to  have  been  proved, 
without  which  the  judge  would  not  have  directed  any  da- 
mages to  be  assessed.  Perhaps  some  of  those  cases  may 
have  gone  a  little  further  than  is  warranted.  In  this  case, 
there  is  nothing  alleged,  but  a  promise,  and  if  it  is  proved  in 
the  terms  of  the  allegation,  there  being  nothing  to  induce 
a  supposition  that  any  part  of  it  was  under  seal.  The  cases 
adverted  to,  were  all  cases  of  declarations,  and  it  is  not  easy 
to  say  whether  that  would  furnish  any  ground  of  dis- 
tinction. Here  it  is  the  simple  case  of  a  plea,  and  the  only 
question  is,  whether  that  is  proved  in  the  terms  in  which 
it  is  stated?  There  is  nothing  at  all  to  imply  that  it  was 
the  intention  of  the  defendant  to  set  up  a  deed,  by  way  of 
defence,  and  under  these  circumstances,  I  think  that  the 
meaning  of  the  verdict  must  be  taken  to  be,  that  a  parol 
agreement  only  was  pleaded.  On  the  grounds  referred  to 
by  the  Court,  I  think  that  is  not  a  sufficient  answer  to  the 
action. 


1841. 


Harbib 

V. 

GooimYN, 
Administra- 
trix. 


Maule,  .J. — I  am  also  of  opinion,  that  the  verdict  in 
this  case  was  properly  entered  for  the  defendant,  and  that 
the  plaintiff  cannot  have  it  entered  for  him  upon  the  ground 
set  up.  .  He  says,  that  at  the  trial  the  plea  should  have 
been  understood  to  mean  that  the  promise  alleged,  which 
is  put  in  issue  by  the  replication,  was  a  promise  by  deed 
under  seal,  because  that  would  have  been  necessary  to  make 
the  plea  a  good  answer  to  the  declaration.  It  is  correct  to 
say,  that  a  plea  which  is  pleaded,  is  to  be  understood  in  the 
sense  in  which  it  amounts  to  an  answer  to  the  action,  because 
the  plaintiff,  by  not  finding  fault  with  its  form  by  demurrer, 
admits  the  &ct8  stated  in  it,  so  &r  as  to  prevent  him  firom 
complaining  of  the  mode  in  which  the  facts  are  stated. 
But  I  do  not  find  any  case,  in  which  it  is  held  that  you  can 
supply  an  omission  of  a  statement,  in  order  to  make  the 
plea  good,  or  that  you  can  substitute  anything  for  that 
which  is  stated  for  the  same  purpose.     The  rule,  I  take  it. 
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1811.  is  not  that  yoa  may  supply  an jthiDg ;  but  tiiat  diat  which 
is  said  equivocally  is  to  be  imdeistood  in  the  sense  which 
would  make  the  plea  good ;  and  that  whidi  is  alleged  <xily 
by  msj  of  implication,  is  to  be  OHisidered  as  alleged  as 
effiBctively  as  by  a  direct  statement,  Deam  ▼.  JawieM(a)> 
That  is  not  indeed  a  case  aftar  ▼eidicty  but  after  pleading 
orer,  whidi  amounts  to  the  same  diin^  and  that  case  iqipliea 
here.  The  allegation  must  be  understood  to  be  snflidcnt 
to  make  the  promise  such  a  one  as  would  bind  the  party  in 
every  respect  Hie  verdict  in  this  case,  dierefi)fe,  I  think  is 
n^tly  entered.  Then  with  respect  to  the  arrest  of  jodg- 
meaty  the  plea  cannot  be  sustained.  The  covenant  cannot 
be  got  rid  o^  without  some  release  or  accord  executed. 
This  amounts  to  an  agreement,  for  the  breach  of  which 
possibly  the  defendant  may  have  a  remedy,  but  which  can- 
not be  insisted  upon,  in  such  a  case  as  this. 


Rule  acoxdingly. 


(a)  1  N.  k  M.  392. 


Everett  and  Another,  Assignees  r.  Wells. 

2^^^^*  Debt  by  the  assignees  of  one  Collis,  a  bankrupt,  for 

attoniejToid  165/L  15*.  llrf.  money  had  and  received  by  the  defendant 

asipeet  of  m  to  the  use  of  Collis,  and  on  an  account  stated. 
SSctS pro-        "^^  defendant  pleaded,  by  way  of  set-oflF,  that  the  said 

3qZ^^  Collis,  the  bankrupt,  before  and  at  the  time  of  the  bank- 

39, M.  1&2,  ruptcy,  and  before  and  at  the  time  of  the  commencement 

of  Hi  not  of  this  suit,  was  and  still  is  indebted  to  the  defendant  in  a 

fllS^*^.  '^^  ^^  of  money,  to  wit,  in  the  sum  of  203i  10#.  upon 

It  tigW  a  certain  judgment  which  he,  the  defendant,  heretofore,  to 

dm  of  die  wit,  &c,  on  the  26th  of  November,  1838,  recovered  against 

cotkm,  h  k  ^^^  ^^^  Collis,  &C.,  in  a  certain  action  on  promises,  whereby 

not  nacetnrj 

that  the  pctHioning  creditors  debt  shall  have  accrued  withm  the  same  twenty-oiM  days. 


withui  tw 

oiie< 
date 


Wells. 
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it  was  considered  and  adjudged  that  the  defendant  should        1841. 
recover  against  the  said  Collis  the  said  sum  of  203/.  10*.,      e^^mt 
for  his  damages  which  he  had  sustained,  &c*  *^^  Anothor, 

...  A8siffiie6t9 

The  plaintiff  repUed,  that  the  judgment  in  the  plea  men-  ^  v, 
tioned,  was  a  judgment  obtained  and  recovered  upon,  and 
by  virtue  of  a  warrant  of  attorney,  executed  by  CoUis,  after 
the  passing  of  the  act,  3  Geo.  4,  c  39,  intituled,  '<  An  act 
for  preventing  frauds  upon  creditors  by  secret  warrants  of 
attorney  to  confess  judgment"  The  repUcation  then  set 
out  the  warrant  of  attorney  and  defeasance,  and  further 
alleged  that  the  said  warrant  of  attorney  and  defeasance 
was  not  filed  with  the  clerk  of  the  docquets  and  judgments 
in  the  Court  of  Eong's  Bench,  nor  was  any  judgment  en- 
tered up  thereon  within  the  space  of  twenty-one  days  after 
the  execution  thereof  The  replication  fiirther  added,  a 
statement  of  the  proceedings  in  bankruptcy,  fix)m  which  it 
appeared  that  the  petitioning  creditor's  debt  accrued  on  the 
30th  of  November,  1838,  and  that  the  fiat  was  issued  on  the 
4th  of  December  following,  and  then  set  out  the  plaintiff's 
title  to  sue  as  assignees  under  the  fiat 

Rejoinder,  that  the  warrant  of  attorney  was  executed  on 
the  9th  day  of  August,  1833,  and  that  the  said  Collis,  the 
bankrupt,  was  not  indebted  to  the  petitioning  creditor  under 
the  commission,  until  after  the  expiration  of  twenty-one 
days  firom  the  time  of  the  execution  of  the  said  warrant  of 
attorney. 

Demurrer  to  the  rejoinder,  for  that  it  neither  traversed, 
nor  confessed  and  avoided  the  replication,  but  that  it  was 
wholly  immateriaL 

ChanneUy  Seijt,  in  support  of  the  demurrer.  The  eiiect 
of  the  rejoinder  was  to  import  into  the  statute  a  clause  in 
the  nature  of  a  condition  precedent,  which  its  terms  did  not 
warrant  The  3  Geo.  4,  c.  39,  s.  1,  provided,  "That  if  the 
holder  thereof  shall  think  fit,  every  warrant  of  attorney  to 
confess  judgment  in  any  personal  action,  or  a  true  copy 
thereof,  and  of  the  attestation  thereof,  and  the  defeasance 
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1841.        and  indorsement  thereon,  in  case  such  warrant  of  attorney 
ETBEETr      ^^^  be  given  to  confess  judgment  in  his  Majesty^s  Court 
and  Another,    of  King's  Bench,  at  Westminster,   or  such  a  true  copy 
V.  thereof  as  aforesaid,  in  case  such  warrant  of  attorney  shall 

'''"*  be  given  to  confess  judgment  in  any  other  Court,  shall, 
within  twenty-one  days  after  the  execution  of  such  warrant 
of  attorney,  be  filed,  together  with  an  affidavit  of  the  time 
of  the  execution  thereof,  with  the  clerk  of  the  docquets  and 
judgments  in  the  said  Court  of  King's  Bench."  Section  2, 
enacts,  ^^  That  if  at  any  time  after  the  expiration  of  the 
twenty-one  days  next  after  the  execution  of  such  warrant 
of  attorney,  a  commission  of  bankrupt  shaU  be  issued  against 
the  person  who  shall  have  given  such  warrant  of  attorney, 
under  which  he  shall  be  duly  found  and  declared  a  bankrupt, 
then  and  in  such  case,  unless  such  warrant  of  attorney  or 
copy  thereof  shall  have  been  filed  as  aforesaid,  within  the  said 
space  of  twenty-one  days  firom  the  execution  thereof  or 
unless  judgment  shall  have  been  signed  or  execution  issued 
on  such  warrant  of  attorney  within  the  same  period,  such 
warrant  of  attorney,  and  the  judgment  and  execution  there- 
on, shall  be  deemed  firaudulent  and  void  against  the  as- 
signees under  such  commission,  and  such  assignees  shall  be 
entitled  to  recover  back,  and  receive  for  the  use  of  the  cre- 
ditors of  such  bankrupt  at  large,  all  and  every  the  moneys 
levied  or  effects  seized  under  and  by  virtue  of  such  judg- 
ment and  execution."  The  object  of  this  rejoinder  was  to 
make  it  a  precedent  condition  that  the  petitioning  cre- 
ditor's debt  should  have  arisen  within  the  twenty-one  days 
next  after  the  execution  of  the  warrant  of  attorney,  to 
render  the  provisions  of  this  statute  applicable,  but  un- 
doubtedly the  act  of  Parliament  contained  no  provision  fix)m 
which  it  could  be  supposed  that  this  was  the  intention  of 
the  legislature,  and  the  adoption  of  such  a  construction  of 
the  provisions  of  the  clauses  referred  to,  would  be  to  firus- 
trate  the  intention  of  the  legislature. 

Merewether^  Serjt,  in  support  of  the  rejoinder.     The 
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only  object  with  which  the  act  was  passed,  was  to  prevent 
the  mischievous  consequences  arising  from  secret  warrants 
of  attorney.     The  warrant  of  attorney  was  void  by  the 
provisions  of  the  statute  only  as  jagainst  the  assignees,  but 
if  it  were  filed  before  the  petitioning  creditor's  debt  accrued, 
it  was  no  longer  a  secret  warrant  of  attorney  as  regarded 
that  debt,  within  the  mischief  intended  to  be  provided  for. 
The  judgment  here  was  signed  on  the  26th  November,  and 
the  petitioning  creditor's  debt  did  not  accrue  before  the 
30th  of  the  same  month.     The  judgment  was  good  as 
against  all  the  world  up  to  the  30th  November ;  and  could 
the  fiict  of  a  debt  then  arising  alter  the  position  of  the 
present  defendant?    In  the  cases  of  Morris  v.  MeUin(a). 
Bennett  v.  Daniel  (i),  Green  v.  Gray  (c),  Edmonds  v.  Law- 
ley(d),  the  statute  had  received  a  more  Uberal  construction 
than  that  which  was  contended  for  on  the  other  side.     The 
act  must  receive  a  fair  construction  with  reference  to  its 
objects,  and  the  rights  of  the  parties  whom  it  -was  intended 
to  afiect     Some  general  words  in  statutes  had  received  a 
qualification  in  cases  which  had  been  decided,  and  the 
terms  of  the  act,  in  the  present  case,  equally  required  con- 
sideration.    Tope  V.  Hockin  {e\  Hurst  v.  Jennings  (/). 


1841. 


Everett 

and  Another, 

Assigncef, 

o. 

Wkllb. 


Channelli  Seijt,  in  reply,  was  stopped  by  the  Court 


TiNDAL,  C.  J. — I  do  not  see  -that  we  can  put  that  con- 
struction upon  this  act  which  the  defendant  calls  upon  us 
to  give  to  it,  without  adding  to  it  a  substantive  proviso 
distinct  from  any  which  appears  in  it  The  act  says,  that 
in  all  cases  where  a  warrant  of  attorney  is  not  filed  until 
after  twenty-one  days  fix)m  the  time  of  its  execution,  if  a 
bankruptcy  shall  take  place,  the  warrant,  and  the  judgment 
upon  it,  shall  be  deemed  firaudulent  and  void,  unless  the 
judgment  shall  have  been  entered  up  or  execution  executed 


(a)  6  B.  &  C.  446. 
{h)  10  B.  &  C.  500. 
(c)  Ante,  vol.  1,  p.  350. 


(rf)  6  M.  &  W.  285. 
(e)  7  B.  &  C.  101. 
(/)  5  B.  &  C.  650. 
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1841.        within  twenty-one  days,  and  not  after.     We  are  called  upon 

EvBBETT      ^  ^y  *^^  ^^  ^^  ^  ^^^  meant  to  i^ply,  unless  the 
■nd^other,    petitioning  creditor's  debt,  on  which  the  fiat  issued,  was  an 
V.  existing  debt  before  the  expiration  of  the  twenty-one  days ; 

for  the  allegation  in  the  rejoinder  is,  that  the  petitioning 
creditor's  debt,  on  which  the  fiat  issued,  did  not  accrue 
until  after  the  twenty-one  days  had  elapsed.  What  is  that 
but  importing  into  this  act  of  Parliament  a  clause  which 
we  do  not  find  in  it  ?  But  it  is  our  duty  never  to  add  to 
nor  diminish  an  act,  nor  to  vary  its  apparent  meaning, 
unless  we  see  that  the  legislature  must  have  meant  some- 
thing which  they  have  not  precisely  expressed.  It  is  said 
that  no  injuiy  can  happen  generally  by  our  giving  this  con- 
struction to  the  act  But  it  seems  to  me,  that  injuiy  may 
happen,  because,  after  twen^-one  days  have  elapsed,  sap- 
posing  there  is  no  petitioning  creditor's  debt  withm  that 
time,  and  before  the  filing  of  the  warrant  of  attorney,  the 
person  giving  the  warrant  may  control  debts  which  may  be 
within  the  commission,  but  the  creditors  would  not,  in  that 
case,  have  the  benefit  of  that  publicity  of  the  &ct  of  the 
warrant  of  attorney  having  been  executed,  which  it  was  the 
object  of  the  act  they  should  have.  I  think,  therefore,  that 
the  plaintifi^  is  entitled  to  judgment. 

BosANQUET,  J. — I  am  of  opinion  that  this  case  is  within 
the  words  of  the  act  of  Parliament.  The  safe  course  for 
the  Court  to  pursue,  is  to  construe  the  act  according  to  the 
plain  and  obvious  meaning  which  it  bears.  I  do  not  see 
any  consistency  between  the  construction  which  is  con- 
tended for,  and  the  purpose  for  which  this  act  was  passed. 
The  act  proposes  to  prevent  the  mischiefi  which  arise  fix>m 
secret  warrants  of  attorney.  It  seems  to  me,  that  this 
really  is  to  be  treated  as  a  secret  warrant  of  attorney,  secu- 
rity being  given  by  the  warrant  of  attorney,  to  enable  the 
party  to  enter  up  judgment  in  the  Court ;  time  is  given  to 
him,  during  which  he  is  allowed  to  keep  that  warrant  in  his 
own  possession,  and  if  he  keeps  it  without  putting  it  in 
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force  within  the  time  limited  by  the  act,  it  is  a  secret       1841. 
vrarrant  of  attorney,  and  if  he  lets  that  time  go  by,  it  seems    ^^'^y^'^^ 
to  me  that  it  is  within  the  mischief  of  the  act     The  warrant    and  Another, 
is  not  void  altogether,  but  it  is  good  against  the  bankrupt       "^7^' 
and  all  the  world,  except  the  assignees ;  but  if  the  defendant       ^"i*"* 
becomes  bankrupt,  the  assignees  have  a  right  to  question 
the  warrant,  and  to  treat  it  as  the  act  provides,  as  fraudulent 
and  void  against  them.     I  see  no  ground,  therefore,  for 
restraining  the  obvious  meaning  of  the  act     It  is  intended 
to  prevent  that  which  is  very  mischievous,  namely,  the 
keeping  secret  a  warrant  of  attorney.     If  the  holder  may 
keep  it  twenty-one  days,  he  may  keep  it  twelve  months, 
and  then,  just  before  there  is  reason  to  suppose  that  the 
man  is  likely  to  have  a  fiat  issued  against  him,  he  may  carry 
it  into  the  office  and  procure  judgment  to  be  entered  up,  and 
execution  executed,  for  the  purpose  of  defrauding  all  who 
are  entitled  to  the  benefits  of  the  commission,  and  so  pre- 
vent them  firom  having  a  fair  distribution  of  the  bankrupt's 
effects.     I  think,  therefore,  that  this  case  is  within  the 
words  of  the  act 

Erskine,  J. — The  provision  of  this  act  is,  that  if  a  cre- 
ditor chooses  to  take  a  warrant  of  attorney  firom  his  debtor, 
he  must  either  enter  up  judgment  within  twen^-one  days, 
or  file  it  within  the  same  time,  or  else  incur  the  mischief  of 
the  debtor  committing  an  act  of  bankruptcy,  and  of  a  com- 
mission being  sued  out  before  he  gets  execution  executed. 
It  is  said  that  the  petitioning  creditor's  debt  should  arise 
before  the  warrant  of  attorney  is  filed  ;  but  there  is  no  such 
provision  contained  in  the  act  of  Parliament,  and  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  judgment 

Maule,  J. — I  think  also  that  this  rejoinder  is  bad,  and 
that  it  amounts  to  an  endeavour  to  introduce  into  the  act  a 
qualification  which  is  not  to  be  found  in  it  This  is  not  at 
all  the  case  of  putting  a  construction  on  the  words  of  a 
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1841.  Statute^  in  which  a  manifest  incongruity  exists,  but  the  effect 

Everett  of  giving  the  act  the  meaning  which  is  contended  for,  would 

and  Another,  be  to  introduce  a  new  provision,  contrary  to  its  plain  and 

o.  obvious  intention. 
^''"*  Judgment  for  the  Plaintiff. 


Sbhth  v.  Brandram. 

The  pluntiff  '  HIS  was  an  action  of  assumpsit,  brought  to  recover  se- 
m1ruwTmtM°hf  ^^"^  sums  of  money,  advanced  upon  the  guarantee  of  the 
the  defendant,    defendant,  by  the    plaintiff,  to  one  Robert   Boss.      The 

and  alleged  .     .    .  7        . 

that  the  de-  plaintiff,  in  his  declaration,  alleged,  that  before  and  at  the 

quested  him  to  t™^  of  making  the  promises  hereinafter  mentioned,  the  de- 

B^^th*  srai  of  f®°^°^  ^^  requested  him  to  lend  and  advance  to  one  Ro- 

24/.,  and  that  bcrt  Boss  the  sum  of  24/i,  and  in  consideration  of  the  pre- 

tion  of  the  mises,  and  that  the  plaintiff  would  lend  and  advance  to  the 

SShTwoSd  ^^  Robert  Boss  the  further  sum  of  21.  per  week,  the 

lend  and  ad-  defendant  undertook  and  promised  the  plaintiff  to  repay 

Yance  the  fur-        ^  *^  *  *    •' 

ther  sum  of  2L  him,  as  wcU  the  said  sum  of  24/.,  so  before  lent  and  ad- 

Dd*  W6CK  the 

defendant  un-  vanced  as  aforcsaid,  as  the  said  further  sum  of  2L  per 
MwelJ Se^^  week,  so  long  as  the  plaintiff  should  continue  to  lend  and 
said  sum  of       advance  the  same  to  the  said  Robert  Boss,  and  such  other 

241,  and  the 

said  further  sums  as  the  said  plaintiff  should  so  lend  and  advance  to  the 
J^%nd^'^  said  Robert  Boss  as  aforesaid.  The  declaration  then 
••such  other      ^ent  on  to  allege  the  advance  of  the  sum  of  14/L,  at  the 

sums  as  tne  ^ 

said  nlaintiff  rate  of  2L  per  week,  and  of  the  further  sum  of  138/L  6*.  9d. 
and  advance  to  The  defendant  pleaded  first,  non  assumpsit ;  secondly,  a 
The'^giwa^  set-off ;  and  thirdly,  payment     The  trial  took  place  before 

Srored  in  evi- 
ence,  was  in  the  following  terms :  *•  I  beg  that  you  will  continue  to  advance  the  sum  of  V.  per 
week  to  R.  B.,  and  I  hereby  engage  to  repay  to  you  all  moneys  you  may  advance  to  him,  in 
addition  to  the  24/.  you  have  dready  let  him  have  at  my  request:"  Held^  that  there  was  a 
variance  between  the  record  and  the  guarantee,  but  that  it  was  amendable  under  the  provisions 
of  the  sUtute,  9  Geo.  4,  c.  15. 

The  plaintifl^  in  his  declaration,  claimed  not  only  the  amount  which  he  had  advanced  at  the 
rate  of  2/.  per  week,  but  the  further  sum  of  138 A  The  defendant,  at  the  trial,  combated  his 
liability  to  pay  any  part  of  the  whole  amount  alleged  to  be  due  ;  Held,  that  he  was  prejudiced 
by  the  variance,  within  the  provisions  of  the  3  &  4  Wm.  4,  c.  42,  s.  23,  only  so  far  as  the 
amount  of  138/.  went,  and  that  as  to  any  part  of  his  defence,  directed  against  that  claim,  he  was 
entitled  to  hb  costs. 
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Coltman,  J.,  on  27th  of  June,  1839,  where  the  plaintiff  put        1841. 
in  a  guarantee  in  the  following  terms : —  Siotk 

«  Mb.  Smith,  April  26di,  1837.        „     «'• 

,  ,  *  Beandeak. 

**  Sir : — I  beg  that  you  will  continue  to  advance  a  sum  of 
2L  per  week  to  Mr.  Robert  Boss,  and  I  hereby  engage  to 
repay  to^you  all  monies  you  may  advance  to  him,  in  addi- 
tion to  the  24/.  you  have  ahready  let  him  have  at  my  re- 
quest to  this  date. 

"  G.  Brandram." 

He  then  produced  evidence  of  the  advance  to  Boss  of 
14Z.,  but  offered  no  proof  with  regard  to  the  advance  of  any 
further  amount  The  defendant,  under  his  plea  of  non- 
assumpsit,  combated  the  advance  of  the  14/L  He  also  ob- 
jected that  there  was  a  variance  between  the  guarantee, 
which  had  been  put  in  evidence,  and  the  statement  of  the 
instrument  in  the  declaration,  for  that  the  guarantee  con- 
templated the  advance  of  no  more  than  2L  per  week, 
whereas  the  declaration  alleged  it  to  be  an  undertaking  to 
pay  all  such  other  sums  as  should  be  advanced.  For  the 
defendant  it  was  urged,  that  there  was  no  variance,  but  that 
at  all  events  the  record  was  amendable  under  the  statute 
of  3  &  4  WoL  4,  c.  42.  CoUman,  J.,  amended  the  de- 
claration, by  striking  out  that  portion  of  it  which  the 
defendant  contended  was  inconsistent  with  the  guarantee, 
and  a  verdict  was  returned  for  the  plaintiff  for  38/L, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit 

Talfourd,  Seijt.,  in  Michaelmas  Term  moved  accord- 
ingly, and  a  rule  nisi  having  been  granted, 

jP.  Gunning  now  shewed  cause.  First,  there  was  no 
substantial  variance  or  repugnance  between  the  guarantee 
and  the  mode  in  which  it  was  set  out  on  the  record.  The 
words  "  all  moneys  you  may  advance  to  him,"  in  the  former, 
had  no  express  reference  to  the  2/L  per  week  only,  but  must 
be  taken  to  include  whatsoever  sums  should  be  advanced, 
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1841.        and  there  was  nothing  to  diew  that  the  defendant  did  not 
contemplate  the  repayment  of  all  Boss  might  require  from 
the  plaintiff.  [^Tindal,  C.  J. — At  that  rate  it  would  amount 
to  an  unlimited  guarantee  to  repay  whatever  sums  might  be 
advanced,  even  though  they  should  amount  to  thousands 
of  pounds.     One  would  think,  however,  that  the  guarantee 
was  confined  to  the  repayment  of  the  2L  per  week,  for  that 
is  its  general  object,  and  in  construing  it,  we  must  look  at 
what  the  parties  really  meant].     Secondly,  even  if  it  were 
a  variance,  the  record  was  amendable  under  the  statute  of 
3  &  4  Wm.  4,  c.  42,  s.  23.    Thatstatute  recited,  thatgreat 
expense  was  often  incurred,  and  delay  or  failure  of  justice 
took  place  at  trials  by  reason  of  variances  as  to  some  par- 
ticular or  particulars  between  the  proof  and  the  record,  or 
setting  forth  on  the  record  or  document  on  which  the  trial 
was  had  of  contracts,  customs,  prescriptions,  names,  and 
other  matters  or  circumstances  not  material  to  the  merits 
of  the  case,  and  by  the  mis-statement  of  which  the  o{q)osite 
party  could  not  have  been  prejudiced,  and  that  it  was  ex- 
pedient to  allow  such  amendments  as  thereinafter  men- 
tioned to  be  made  on  the  trial  of  the  cause,  and  then  enacted, 
**  That  it  shall  be  lawftil  for  any  Court  of  record  holding 
plea  in  civil  actions,  and  any  Judge  sitting  at  nisi  prius 
(if  such  Court  or  Judge  shall  see  fit  to  do  so),  to  cause 
the  record,  writ,  or  document  on  which   any  trial  may 
be  pending  before  any  such  Court  or  Judge,  in  any  civil 
action,  or  in  any  information,  &c.,  when  any  variance  shalL 
appear  between  the  proof  and  the  recital,  or  setting  forth 
on  the  record,  &c.,  of  any  contract,  custom,  &c,  in  any 
particular  or  particulars  in  the  judgment  of  such  Court 
or  Judge  not  material  to  the  merits  of  the  case,  and  by 
which  the  opposite  party  cannot  have  been  prejudiced  in 
the  conduct  of  his  action,  prosecution,  or  defence,  to  be 
forthwith  amended  by  some  officer  of  the  Court  or  otherwise, 
both  in  part  of  the  pleading  where  such  variance  occuns 
and  in  every  other  part  of  the  pleadings  which  it  may  be 
necessaxy  to  amend  on  such  terms,  as  to  payment  of  costs 
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to  the  other  party,  or  postponing  the  trial  to  be  had  before        1811. 

the  same  or  another  jury,  or  both  payment  of  costs  and     ^^^ 

postponement  as  such  Court  or  Judire  shall  think  reason-  «• 

BkamdbaMi 

able."  It  was  clear,  that  in  this  case  the  defendant  could 
not  have  been  prejudiced  in  the  conduct  of  his  defence  by 
reason  of  this  variance.  He  had  gone  to  trial  prepared  to 
contest  the  whole  claim  set  up  by  the  plaintiff,  and  although, 
if  he  had  taken  witnesses  to  trial  to  combat  the  item  of 
138iL  64.  9d.  alleged  to  be  due,  the  defendant  might  be 
liable  to  the  costs  of  their  attendance ;  it  could  not  be  said 
that  he  was  prejudiced  by  the  variance  beyond  that, 
because  he  had  disputed  his  liability  to  any  part  of  the 
amount  claimed.  The  error,  it  was  to  be  observed,  was 
not  one  of  omission,  but  one  by  which  the  defendant 
had  been  put  only  to  additional  expense,  to  which  the 
plidntiff  did  not  dispute  his  liabiUty,  Stansbury  v.  Mai- 
thews  (a),  Duckworth  v.  Harrison  (b),  Hanbury  v.  EUa  (c), 
Parker  v.  Ade  {d),  shewed  that  the  Court  were  disposed 
to  put  a  Uberal  construction  upon  the  statute. 

TiUfourdf  Serjt,  and  Swann,  in  support  of  the  rule.  It 
must  be  taken  to  be  conceded,  that  the  contract  set  out 
and  that  proved  in  evidence  differed  in  substance,  because 
the  former  was  &r  more  extensive  than  the  latter,  and  the 
only  question  was,  whether  it  was  a  case  in  which  the 
judge  at  nisi  prius  was  authorised,  under  the  act,  to  amend 
the  record  ?  There  were  two  requisites  to  enable  the  judge 
to  amend ;  it  was  necessary,  first,  that  the  matter  of  amend- 
ment should  not  be  material  to  the  merits  of  the  case ; 
and,  secondly,  that  it  did  not  prejudice  the  defendant  in 
his  defence.  The  cases  which  had  been  referred  to,  were 
authorities  only  upon  the  latter  point,  and  each  depended 
upon  its  own  peculiar  circumstances.     Upon  the  first  point, 

(a)  Ante,  vol.  7,  p.  23.  S.  C.      N.  &  M.  438. 

4  M.  &  W.  343.  (d)  Ante,  vol.  1,  p.  643;  S.  C. 

(b)  Ante,  vol.  7,  p.  463.  1  C.  &  M.  429. 

(c)  1  Ad.  &  El.  &1 ;  S.  C.  3 
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1841. 


Smith 

V. 

Bkand&ax. 


however,  it  was  to  be  observed,  that  the  proper  construction 
to  be  put  upon  the  guarantee  was  so  obvious,  that  its  erro- 
neous statement  must  be  deemed  to  be  wilful.  The  claim  set 
up  was  upon  a  contract  entirely  diflFerent  from  that  which,  in 
leaUty,  existed.  Had  it  been  properly  alleged,  the  defendant 
might  have  paid  the  38/.  into  Court,  but  he  was  prevented 
from  doing  so,  as  the  record  stood,  because,  by  such  an 
act,  he  would  have  admitted  the  whole  contract  The  de- 
fendant, therefore,  had  been  prejudiced ;  and  even  if  the 
Court  should  be  of  opinion  that  the  prejudice  extended 
only  to  the  costs,  it  must  be  taken  to  include  the  whole 
costs  of  the  cause  which  had  been  incurred,  entirely  in  con- 
sequence of  the  plaintiff 's  act 


TiNDAL,  C.  J. — It  appears  to  me,  that  in  this  case  there 
was  a  variance  between  the  instrument  put  in  evidence,  and 
the  mode  in  which  that  instrument  is  stated  in  the  declara- 
tion ;  but  that  it  is  a  case  in  which  the  record  might  be 
amended  under  the  statute  9  Geo.  4,  c.  15  (a).  That  act 
is  still  unrepealed,  and  gives  a  wide  power  of  amendment 
to  the  judge  at  Nisi  Prius.  The  only  question  for  us,  is, 
whether  the  defendant  was  really  prejudiced  in  consequence 
of  the  misstatement  of  the  written  contract?  If,  at  the 
trial,  the  defendant  had  admitted  that  he  was  liable  to  pay 
the  38/.,  I  should  have  thought  that  the  plaintiff  would 
have  been  entitled  to  a  verdict,  but  that  the  defendant 
should  have  had  his  costs  from  the  time  when  the  money 
might  have  been  paid  into  Court  He  made  no  such  ad- 
mission, however,  but  he  fought  against  the  payment  of 
that,  as  well  as  of  the  larger  amount     He  may  still,  how- 


(a)  That  statute  provides,  that 
every  Court  of  record  holding 
plea  in  civil  actions,  and  any 
judge  at  nisi  prius,  (if  they  think 
fit)  may  cause  the  record^  when  a 
variance  appears  between  any 
matter  in  writing,  or  in  print 
produced   in  evidence,  and   the 


recital  or  setting  forth  thereof 
upon  the  record,  to  be  forthwith 
amended  in  such  particular,  by 
some  officer  of  the  Court,  on 
payment  of  such  costs,  if  any,  to 
the  other  party  as  such  judge  or 
Court  shall  think  reasonable. 
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ever,  have  been  prejudiced  in  some  respect,  by  his  having        1841. 
witnesses  in  attendance  to  meet  the  demand  for  138i,  and        swm 
80  fiur  as  that  prejudice  extends,  he  is  entitled  to  his  costs.     _     ^' 
The  rule  for  a  nonsuit,  therefore,  must  be  discharged ;  but 
the  defendant,  on  the  taxation  of  the  costs,  is  to  be  allowed 
0O  much  as  shall  appear  to  the  Master  to  have  been  caused 
by  this  misstatement  by  the  plaintiff  of  his  claim. 

BoBAKQiTET,  J. — I  am  of  the  same  opinion.  There  was 
clearly  a  variance  between  the  record  and  the  document 
produced  in  evidence ;  but  at  the  same  time  I  think  it  is  a 
variance,  in  respect  of  which  the  learned  judge  was  au* 
thorised  to  direct  an  amendment,  in  obedience  to  the 
statute.  Let  us  see  in  what  a  situation  would  the  plaintiff 
be  placed,  if  an  amendment  in  this  case  was  not  to  be 
allowed.  He  has  misconstrued  the  instrument,  by  sup- 
posing that  it  authorised  him  to  demand  from  the  defend- 
ant the  whole  of  the  money  which  he  had  advanced,  and 
that  it  was  not  restrained  in  its  operation  to  the  amount  of 
2L  per  week  only.  The  defendant  puts  a  different  con- 
struction on  the  guarantee,  and  he  says  that  the  legal  effect 
of  it  is  an  agreement  to  pay  only  so  much  as  shall  be 
advanced  at  the  rate  of  21.  per  week;  the  defendant, 
in  fact,  introducing  the  word  "such"  before  the  word 
**  moneys,"  as  conveying  the  real  meaning  of  the  guarantee,- 
and  in  that  I  think  he  is  right  The  plaintiff  then, 
it  is  to  be  observed,  is  prevented  from  putting  more 
than  one  count  upon  the  record  (a) ;  and  in  what  a  po- 
sition is  he  then  placed?  He  must  either  give  up  the 
whole  of  the  additional  sum  of  IdS/L,  to  which  he  thinks  he 
is  entitled,  and  declare  for  38t  only,  or  he  must  be  entirely 
defeated,  if  he  declares  for  the  whole.  It  is  the  object  of 
the  act  of  Parliament  to  afford  relief  in  cases  of  this  de- 
scription, and  I  think  the  case  being  brought  within  the 
spirit  of  the  statute,  the  judge  was  right  in  allowing  this 

(a)  R.  G.,  H.  T.,  4  Wm.  4,  s.  5  ;  ante,  vol.  2,  p.  314. 

F  F  2 


Brandram. 
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1 84 1 .  amendment  The  guarantee^  which  is  the  contract  declared 
Smith  upon,  must  have  been  very  well  known  to  the  defendant. 
It  is  true  that  he  construed  it  differently  from  the  plaintiff, 
but  the  plaintiff  has  proved  part  of  his  demand,  which  the 
defendant  resisted,  and  he  is  not  to  be  turned  round  in 
consequence  of  this  variance.  The  amendment,  therefore, 
in  my  opinion,  was  authorised,  care  being  taken  the  de- 
fendant suffers  no  prejudice  in  respect  to  those  costs, 
which  he  really  incurred  in  consequence  of  the  variance. 

Ebskine,  J. — I  also  think  that  the  learned  judge  clearly, 
under  the  acts  of  Parliament,  had  the  power  to  order  this 
amendment  at  Nisi  Prius,  and  that  it  was  right  that  he 
should  do  so,  because  it  is  a  case  of  a  variance  in  the 
manner  of  setting  out  a  vnritten  agreement,  and  the  de- 
fendant had  a  fiill  opportunity  of  knowing  what  the  contract 
was  before  he  went  down  to  trial;  and  instead  of  his  going 
down  to  defend  the  action,  on  the  ground  that  there  was 
too  much  claimed,  he  went  down  on  the  ground  that  the 
phuntiff  was  entided  to  notiiing.  If  he  had  admitted  his 
liability  to  pay  the  38/L  at  the  trial,  and  had  asked  his  costs 
up  to  that  time,  I  think  he  would  have  been  entided  to 
them,  but  he  proceeded  with  his  defence  to  that  as  well  as 
the  larger  sum,  shewing  that  his  original  contest  was,  not 
•that  the  plaintiff  claimed  too  much,  but  that  he  was  claiming 
that  to  which  he  was  not  entided  at  alL  I  think,  therefore, 
die  rule  must  be  discharged,  the  defendant  being  allowed 
such  costs  as  he  may  have  incurred  in  respect  of  his  pre- 
paring his  defence  to  the  cUdm  for  the  ISSL 

Maule,  J. — I  also  think  that  the  rule,  as  proposed  by 
the  Lord  Chief  Justice,  will  do  justice  between  the  parties. 
The  power  of  amendment  under  the  act  9  Geo.  4,  c  15, 
extends  to  this  case.  Defendants,  when  they  have  de- 
clarations against  them  founded  on  written  contracts,  must 
know  that  they  may  be  charged  on  the  trial,  not  only  with 
the  contract  as  alleged  in  the  declaration,  but  that  that 
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contract  may  be  the  subject  of  amendment  If  the  defend-  1841. 
ant  here  had  only  combated  the  larger  demand,  the  proper  sioth 
course  would  have  been  to  rive  a  verdict  in  fevour  of  the  «'• 

plaintiff  for  38^,  and  the  plaintiff  would  have  paid  the  de- 
fendant's costs ;  but  he  did  not  do  that  He  opposed  the 
whole  demand  which  was  made^  and  he  had  the  ftiU  benefit 
of  a  trial  upon  that  subject,  and  he  could  not  complain 
that,  not  having  been  successful,  he  must  pay  the  co6t& 
Those  costSy  however,  to  which  he  had  been  put  by  the 
plaintiff's  declaring  for  a  larger  sum  than  he  was  entitled  to 
recover  under  the  guarantee,  would  be  paid  to  him.  The 
power  of  amendment,  it  was  to  be  observed,  was  given  in 
substitution  for  the  power  of  having  two  counts,  and  the 
position  in  which  the  defendant  was  placed  by  this  deter- 
mination, was  precisely  that  in  which  he  would  have  been, 
if  there  had  been  two  counts. 

Rule  discharged ;  the  costs  to  be  paid  by  the  Plaintiff. 


Little  and  Others  v.  Newton. 

JOOMPAS9  Serjt,  in  Michaelmas  Term,  moved  for  a  Acmuscand 
rule,  calling  upon  the  plaintiffs  to  shew  cause  why  the  ap-  disputerwere 
pointment  of  arbitrators  in  this  action  should  not  be  revoked,  referred  to  the 

*  ^    ^  '  decision  of  two 

and  why  the  submission  of  reference,  and  the  rule  and  all  merchants  and 
subsequent  proceedings  had  thereon,  should  not  be  set  trator;  thear- 
aside ;  or  why  the  award  made  by  the  arbitrators  should  ^dJtw"of^ 
not  be  set  aside,  upon  the  trrounds,  first,  that  one  of  the  *^®™  agreed, 
arbitrators  was  appointed  contraiy  to  the  agreement  and  nti,  to  find  in 
understanding  of  the  parties,  and  contrary  to  good  faith ;  pontiff,  but 
and,  secondly,  that  the  award  was  not  made  by  any  two  {^t^^  ^^ 

to  leave  a  point 
of  law,  which  had  arisen,  to  the  decision  of  the  barrister.  The  legal  arbitrator  decided  that 
point  in  favour  of  the  plaintifib,  and  executed  the  award  at  Birmingham,  in  accordance  with  his 
own  views :  On  the  next  day,  the  award  was  executed  in  London  by  one  of  the  lay  arbitrators 
also  in  favour  of  the  plaintiff:  /Te/J,  that  the  award  was  bad  as  being  a  decision  by  one  arbitrator, 
pursuant  to  a  power  oelegated  to  him  by  the  other  arbitrators,  they  having  no  authority  so  to 
delegate. 
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1811.  arbitrators  together,  but  that  the  same  was  made  by  two 
£j^^~^^  arbitrators,  who  signed  the  same  at  different  times  and  in 
and  Others  different  places.  From  the  affidavits,  it  appeared,  that  the 
Newton,  parties  had  agreed  to  refer  the  cause  to  three  arbitrators, 
of  whom  one  should  be  a  gentleman  at  the  bar,  while  the 
other  two  should  be  merchants,  but  it  was  a  term  of  the 
agreement  that  the  barrister  should  not  have  acted  or  have 
been  employed  as  counsel  by  the  attorney  on  either  side. 
Since  the  award  had  been  made,  it  had  been  ascertained 
that  the  barrister  had  acted  for  the  plaintifis'  attorney  in 
the  House  of  Lords.  Upon  this  state  of  facts  the  first 
objection  was  founded.  The  second  objection  rested  upon 
affidavits,  which  shewed  that  the  award  had  been  signed  by 
the  barrister  at  Birmingham,  on  the  20th  July,  and  had 
been  signed  by  the  plaintiff'  arbitrator  in  London  on  the 
following  day,  neither  of  those  arbitrators  being  present  at 
the  time  of  the  execution  of  the  award  by  the  other.  This, 
it  was  urged,  was  an  informal  execution  of  the  award, 
which,  on  that  ground,  must  be  set  aside. 

The  Solicitor  General,  on  a  subsequent  day,  shewed 
cause.  He  produced  affidavits  from  the  plaintifis'  attorney, 
in  which  the  alleged  agreement,  upon  which  the  first  ob- 
jection was  founded,  was  denied  to  have  been  made.  Upon 
the  second  point,  he  urged  that  eveiy  presumption  was  in 
favour  of  the  award,  and  that  the  mere  &ct  of  the  two  ar- 
bitrators, by  whom  it  was  executed,  being  absent  fix)m  each 
other  at  the  period  of  its  execution  by  each  of  them,  formed 
no  sufficient  objection  upon  which  the  award  would  be  set 
aside.  He  produced  affidavits,  from  which  it  appeared,  that 
the  parties  had  agreed  upon  the  general  terms  of  the  award 
before  its  execution,  but  that  for  the  convenience  of  the 
legal  arbitrator,  their  final  determination  was  postponed, 
the  object  being  that  the  learned  gentleman  might  inquire 
into  a  point  of  law,  which  had  been  raised  in  the  course  of 
their  investigation. 
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Bompoif  Seijt,  and  Bramwellj  in  support  of  the  rule,        1841. 
admitted  that  the  first  objection  was  answered  by  the  affi-       liJ^lk 
davit  produced  '  Upon  the  second  objection,  they  urged     •»*  OUiew 
that  the  judgment  of  the  two  arbitrators  ought  to  have  been      Nbwtok. 
given  in  combination.    Rex  v.  Forrest  {a)  was  a  case  which 
b<xre  upon  the  question  under  consideration,  and  that  and 
other  authorities  shewed,  that  where  an  act  was  to  be  done 
by  two  parties  of  a  judicial  nature,  it  must  be  done  by  them 
together.     Rex  v.  AnsteU  Ridgway  (6). 

Cur.  adv.  vulL 

On  the  last  day  of  Term, 

TiNDAL,  C.  J.,  said :  We  cannot  help  thinking  that  this 
case  is  encompassed  with  great  difficulties.  No  authority 
of  any  court  of  justice  has  been  cited  to  the  Court,  where 
a  state  of  &cts  appeared,  like  that  which  exists  here,  where 
the  arbitrators,  after  they  had  met  together  to  consider 
what  their  award  should  be,  signed  it  subsequently  at  two 
different  periods.  At  present  we  have  not  come  to  any 
decision  upon  the  subject,  and  we  shall  enlarge  the  rule 
until  the  next  Term,  giving  the  parties  the  opportunity  in 
the  meantime  to  prepare  firesh  affidavits,  and  to  state  more 
clearly  the  matter  as  it  occured.  We  think  at  present  that 
it  is  rather  matter  of  misfeasance  than  of  no  award,  but  it  is 
evident  that  the  affidavits  do  not  give  a  fiill  account  of  what 
occurred  In  the  meantime,  I  will  refer  the  parties  to  the 
case  o{  Goodman  v.  Sayers{c)i  suggested  by  my  brother 
Maule,  which  has  a  very  strong  bearing  on  the  case. 

The  Solicitor  General,  E.  V.  WilUams,  and  fF.  H.  Wat- 
son  now  appeared  to  shew  cause.  Fresh  affidavits  had 
been  filed,  and  the  facts  as  they  now  appeared  were  as 
follows: — the  plaintifi  and  defendant  were  merchants  in 

(a)  3  T.  R.  38.  (c)  2  Jacob  &  Walk.  249. 

(6)  Ibid.  p.  380. 
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181t.       London,  carrying  on  business  under  different  firms,  and 
l2^        certain  matters  of  dispute  having  arisen  between  them,  on 
and  Others     the  15  th  January,  1840,  they  entered  mto  an  agreement, 
Newton,      referring  an  action,  pending  in  this  Court,  as  well  as  cer- 
tain other  matters  in  dispute,  to  the  decision  of  three  ar- 
bitrators ;  the  barrister  before  alluded  to,  J.  M'Lore,  and 
J.  Hart,  merchants  of  London,  any  two  of  whom  might 
make  an  award.     This  agreement  was  made  a  rule  of  Court, 
and  the  business  of  the  arbitration  commenced;    several 
meetings  were  held,  at  which  witnesses  were  exammed,  and 
books  inspected,  in  pursuance  of  the  powers  conferred  upon 
the  arbitrators.     On  the  8th  July,  a  meeting  was  held,  after 
which  the  legal  arbitrator  wrote  to  Messrs.  M^Lure  and 
Hart,  requesting  them  to  be  prepared  to  give  him  their  de- 
cisions upon  the  case  upon  the  14th  of  the  same  month, 
on  which  day  it  was  determined  that  their  final  meeting 
should  be  held.     At  that  meeting,  Mr.  M'Lure  was  first 
called  upon  for  his  opinion,  when  he  declared  himself  to  be 
in  favour  of  the  plaintiff  upon  the  whole  case ;  Mr.  Hart 
was  then  required  to  state  his  views,  and  he  entered  fiilly 
into  the  case,  giving  his  reasons  for  the  opinion  which  he 
had  formed,  which  was  partly  in  favour  of  the  plaintifi, 
and  partly  in  favoiu*  of  the  defendant     There  was  a  point 
of  law,  with  regard  to  the  dishonour  of  a  bill  of  exchange, 
upon  which  it  was   determined  that  the  legal  arbitrator 
should  decide ;  and  finally  the  meeting  broke  up,  the  legal 
arbitrator,  according  to  the  statement  of  Mr.  Hart,  having 
expressed  no  opinion  upon  the  merits,  but  having  observed 
that  he  supposed  that  whatever  gendeman  he  disagreed 
with,  would  not  execute  the  award ;  to  which  both  Mr. 
M^Lure   and  Mr.  Hart  assented;    but  according  to  the 
afiidavit  of  the  plaintifis'  attorney,  and  the  statement  of  the 
barrister  himself,  having  declared  himself  to  be  with  the 
plaintifis  on  the  merits.     On  the  19th  July,  the  clerk  to 
the  barrister  wrote  from  Birmingham  to  Mr.  Hart  and  Mr. 
M'Lure,  infonning  them  that  the  legal  arbitrator  intended 
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to  make  his  award  on  the  next  daji  and  requesting  their 
attendance  at  his  chambers  on  the  2l8t  July.  On  that 
day,  the  two  lay  arbitrators  met  accordingly^  and  the  award 
was  found  by  Mr.  M'Lure  to  have  been  executed  by  the 
1<^  arbitrator  in  favour  of  the  plaintifis,  and  he  imme- 
diately appended  his  signature  to  it ;  and  on  Mr.  Hart's 
arrival,  he  ascertained  that  the  award  was  completed,  but  he 
was  refused  a  copy  of  it,  or  to  see  it,  and  he  did  not  see  it  until 
after  it  had  been  taken  up.  It  was  now  contended,  that 
the  award  having  been  executed  according  to  the  conclu- 
sion arrived  at  on  the  &cts,  at  the  last  meeting  of  the  ar- 
bitratorsf,  the  parties  had  secured  the  object  of  their  sub- 
mission to  reference — the  judgment  of  the  arbitratois  upon 
the  case.  The  fiu^t  of  a  point  of  law  having  been  reserved 
finr  decision  by  the  l^al  arbitrator,  was  immaterial,  because 
the  very  circumstance  of  his  appointment  shewed  the 
anticipation  of  the  parties,  that  such  a  point  would  arise, 
and  it  was  evident  that  when  such  a  question  did  arise, 
it  must  be  left  to  a  I^al  person  to  decide.  The  concurrent 
opinion  of  two  arbitrators  was  obtained,  at  the  meeting  on 
the  14th  July,  and  Mr.  Hart  and  Mr.  M^Lure  were  aware 
when  they  parted,  that  the  barrister  was  about  to  quit  tovm, 
and  they  left  it  to  him  to  say  how  the  point  of  law  should 
be  settled.  The  presence  of  the  two  lay  arbitratois  at  the 
time  of  his  announcing  his  views  on  that  point,  could  not 
afifect  the  final  determination  of  the  case,  and  the  mere  cir- 
cumstance of  the  two  arbitrators  having  finally  signed  the 
award  at  difierent  places  was  immaterial  The  case  of 
Goodman  v.  Sayers  shewed,  that  where  the  substance  of 
an  award  had  been  settled  in  the  presence  of  three  arbitra- 
tors, the  fiu^t  of  one  of  them  not  being  summoned  at  the 
time  of  its  execution  by  the  other  two,  was  not  a  sufficient 
ground  for  setting  the  award  aside.  In  Batty e  v.  Gresley  (a) 
which  was  a  case  arising  under  the  1  Jac   1,  c  15,  the 


1811. 


Little 
and  Otben 

V, 

Newton. 


(a)  8  East,  319. 
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1841.        question  was,  whether  a  warrant  to  compel  the  attendance 
^^"l^^     of  a  witness  had  been  properly  issued,  and  Lord  Ellen- 
and  Others     borough  said,  ^^  The  commissioners  ought  to  hold  counsel 
Nbwton.      together,  and  agree  upon  the  substance  of  the  warrant, 
whether  or  not  it  shall  issue ;  but  here  I  consider  that  they 
had  exercised  together  every  material  act  of  judgment,  in- 
cluding the  direction  of  the  warrant  *  *  *     So  that  when 
it  came  before  them  for  their  signatures,  nothing  else  should 
remain  to  be  done,  except  the  mere  act  of  signing  it ;  and 
this  need  not  be  done  together.   Suppose  each,  inmiediately 
after  writing  his  name,  had  left  the  room  where  they  were 
assembled  in  the  first  instance,  would  that  have  avoided 
the  warrant?    Then  why  not  sign  it  alone  in  any  other 
place  T    Upon  these  grounds  it  was  uiged  that  the  rule 
must  be  discharged. 

Bampoi,  Seijt.,  and  Brafawell,  in  support  of  the  rule* 
The  result  of  the  affidavits  shewed  that  the  lay  arbitrators 
had  referred  the  final  determination  of  the  case  to  the 
barrister ;  they  delegated  their  authority  to  him,  but  they 
had  not  the  power  to  do  so,  and  the  award  was  vitiated  by 
that  act*  It  was  not  sufficient  for  them  to  come  to  the 
same  determination  upon  the  case,  but  they  must  arrive  at 
their  conclusion  together,  and  the  proof  that  they  had  done 
so,  was  only  to  be  afibrded  by  their  execution  of  the  award 
at  the  same  time  and  place.  Until  the  award  was  signed, 
it  was  open  to  either  arbitrator  to  change  his  opinion ;  it 
was  possible  that  one  of  them  might  have  done  so,  after 
their  final  meeting,  and  before  the  execution  of  the  award ; 
and  the  necessity,  therefore,  of  the  expression  of  their 
concurrent  opinion  at  the  period  of  the  conclusive  settle- 
ment of  the  question,  which  could  only  be  ejflfected  by  the 
actual  execution  of  the  award,  was  obvious.  Here,  how- 
ever, there  was  not  even  a  concurrence  between  any  two 
of  the  arbitrators  at  any  time  of  their  meeting,  because, 
when  the  last  meeting  took  place,  the  point  of  law  was  not 
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decided,  and  they  did  not  afterwards  commune  together        1841. 
so  as  to  come  to  any  concurrent  conclusion  upon  that  point.       Littlb 
I^  therefore,  the  question  was  to  be  decided  upon  the  con-     ^^  Orhmn 
currence  of  opinion  of  the  arbitrators,  the  award  was  bad ;      Nlwtoit. 
and  it  was  equally  bad,  if  the  decision  of  the  Court  should 
rest  upon  the  more  formal  point  of  its  execution  by  two  of 
the  three  arbitrators  at  the  same  time.     They  also  cited 
Rex  V.  Inhahitants  of  Great  Marloiv  (a). 

Cur.  adv.  vulU 

TiNDAL,  C.  J.,  on  the  30th  of  January,  deUvered  the 
judgment  of  the  Court — In  this  case,  a  rule  has  been  ob- 
tained, calling  upon  the  plaintifis  to  shew  cause  why  the 
award  which  has  been  made  should  not  be  set  aside ;  and 
this,  upon  two  grounds.  It  is  unnecessary  now  to  advert  to 
the  first  objection  which  was  raised.  It  was  one  of  &ct, 
and  appeared  to  ^ds,.  in  the  course  of  discussion,  to  be 
answered  upon  the  affidavits.  But  the  second  objection, 
which  stood  over  for  further  consideration,  was,  that  the 
award  had  not  been  made  by  any  two  of  the  arbitrators  to- 
gether, and  that  it  was,  therefore,  void.  If  this  objection  had 
rested  on  no  other  ground  than  this,  that  the  two  arbi- 
trators who  signed  the  award,  after  having  agreed  upon  the 
terms  of  it  when  they  last  met  together,  had  affixed  their 
respective  signatures  thereto  in  different  places,  and  at  dif- 
ferent times,  we  might  have  hesitated  in  holding  the  award 
void  on  that  objection :  but  on  looking  at  the  affidavits  in 
this  case,  we  think  that  the  objection  is  of  a  more  serious 
description.  It  appears  that  the  result  of  those  affidavits  is, 
that  after  the  three  arbitrators  had  met  and  received  evi- 
dence, and  had  heard  the  parties,  a  meeting  took  place  on 
the  14th  of  January  between  them  all,  for  the  purpose  of 
considering  the  evidence,  and  determining  the  matters  sub- 

(a)  2  East,  244. 
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1841.  mitted  to  them.  At  this  meeting,  it  was  agreed  that  the 
*"T^^"""^^  award  should  be  for  the  plaintiff  for  a  certain  sum  stated, 
•nd  Others  subject  to  the  decision  of  two  points,  namely,  firsty  whether 
Newton.  the  plainti£&  were  responsible  for  the  acts  of  certain  parties 
at  Calcutta ;  and  secondly,  whether  due  notice  of  the  dis- 
honour of  a  biU  of  exchange  had  been  given.  At  this 
meeting,  the  plaintifis'  arbitrator  declared  his  opinion  that 
the  full  amount  claimed  by  the  plaintjfls  should  be  paid  to 
them,  subject  to  the  opinion  of  the  l^al  arbitrator  upon 
the  point  of  law,  whether  due  notice  of  dishonour  had  been 
given ;  which  question  was  left  solely  to  his  decision.  The 
defendant's  arbitrator  declared  that  his  opinion  on  the  case 
differed  in  many  respects  from  that  of  the  plaintifis*  arbi- 
trator, but  declined  ^ving  any  opinion  upon  the  point  of 
law,  which  was  referred  to  the  l^al  arbitrator.  The  l^al 
arbitrator,  before  the  breaking  up  of  the  meeting,  declared 
his  opinion  to  be  with  the  plainti£&  on  the  ments,  and  that 
they  were  not  responsible  for  the  acts  of  the  parties  referred 
to.  He  then,  however,  gave  no  opinion  upon  the  point  of 
law,  but  expressed  his  wish  to  look  into  the  authorities  upon 
that  subject,  in  order  that  he  might  make  up  his  mind  upon 
it,  adding  at  the  same  time,  that  he  supposed  that  the  gen- 
tleman with  whom  he  disagreed  would  not  sign  the  award, 
to  which  each  of  the  other  arbitrators  answered,  that  he 
would  not  The  award  was  then  drawn  up  by  the  bar- 
rister, upon  the  principles  stated  by  him  in  the  presence  of 
the  two  other  arbitrators,  with  the  addition  only  of  his  de- 
dsion  on  the  point  of  law.  The  award  was  signed  by  him 
at  Birmingham,  and  was  sent  to  Jx)ndon,  and  letters  were 
sent  to  the  other  arbitrators  to  attend  at  Chambers  to  exe- 
cute the  award.  They  did  attend  on  the  following  day, 
and  it  was  executed  by  the  plaintifis'  arbitrator;  but  it  was 
not  then  shewn  to  the  defendant's  arbitrator,  although  he 
received  a  copy  of  it  after  it  had  been  taken  up.  The 
question  is,  whether,  upon  this  state  of  facts  the  award  is 
good  ?  It  is  clear,  tliat  the  parties  to  the  submission  of  re- 
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ference  had  a  right  to  the  joint  judgment  of  the  two  arbi- 
trators, who  signed  the  award,  upon  each  and  every  point 
embraced  by  it,  after  a  communication  between  them,  so  as 
to  insure  their  agreement  of  mind  on  each  point  But 
here  the  determination  of  the  point  of  law  appears  to  have 
been  the  judgment  of  the  legal  arbitrator  alone,  who  made 
no  communication  as  to  the  point  at  which  he  had  arrived 
to  either  of  the  others,  but  made  up  his  mind  and  signed 
the  award  before  any  such  agreement  had  taken  place.  The 
award  thus  signed,  was  signed  by  another  arbitrator,  and 
was  not  shewn  to  the  third  until  after  it  was  executed.  It 
is  true,  that  both  the  arbitrators  named  by  the  plaintifls  and 
the  defendant  had  declined  interfering  with  the  question  of 
law,  and  had  given  up  their  opinion  on  that  point  to  the 
third  arbitrator.  But  there  is  no  principle  of  law  which 
will  authorize  such  a  delegation  of  their  opinion,  and  it  is 
impossible  to  say,  but  that  if  the  legal  arbitrator  had  ex- 
pressed his  opinion  to  the  others  before  the  award  was 
signed,  some  arguments  might  have  been  raised  which  would 
have  produced  a  different  result  It  appears,  besides,  that 
the  costs  of  the  award  which  were  submitted  to  reference, 
did  not  form  the  subject  of  discussion  or  communication 
between  the  arbitrators.  On  these  grounds,  we  are  compelled 
to  say,  certainly  with  considerable  reluctance,  that  the  rule 
for  setting  aside  this  award  must  be  made  absolute. 


1841. 


Little 
and  Others 

e. 
Newton. 


Rule  absolute  accordingly. 
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Kemble  v.  Mills  (a). 
The  plaintiff       J.  HIS  was  an   action   of   assumpsit.      The   declaration 

decl&red  in  ss- 

lumpiit  upon  Stated^  in  the  first  count,  that  by  certain  articles  of  part' 
nenh^»^entei^  nership,  entered  into  between  the  plaintiff  and  the  de- 
ed into  be-  fendant,  for  the  purpose  of  their  carrying  on  together  the 
the  defendant,  trade  and  business  of  sugar  refiners,  it  was  mutually  agreed 
defendant  un-  between  them,  that  the  profits  of  the  business  should  be 
to  A^CT^nf  divided  into  twelve  shares,  whereof  the  plaintiff  should 
the  concern,  have  six,  and  the  defendant  six  ;  that  the  defendant  should 

5000/.  :  the 

pUuntiff  under-  place  to  the  credit  of  the  concern  the  sum  of  50002.,  and 
2000/.*ortLre-  ^^®  plaintiff  should  also  place  to  the  credit  of  the  concern 
about8,andto    2000i,  or  thereabouts;  that  the  plaintiff  should  procure 

make  certain  '  '  r  .        r 

arrangemenu     the  residue  of  a  certain  term,  being  a  certain  mortgagee's 

with  regard  to     ,  .  .  .  -  /.     ^    .  i 

the  premises  in  interest  in  ccrtam  premises  at  a  yearly  rent  of  400/.,  and 

new  was^tobe'  *  ground  rent  of  not,  determinable  in  the  manner  in  the 

carried  on:  agreement  stipulated;  that  the  plaintiff,  at  any  time  the 

then  provided,  defendant  might  desire,  should  purchase  the  reminder  of 

plaintiff  the  lease  for  the  term  of  thirty-four  years,  from  and  after 

Smi^ooS  the  said  mortgagee's  term   of  thirteen   years,  making  in 

the  residue  of  fj^^  whole  fortv-seven  years,  and  that  after  the  said  mort- 

that  amount  •'  '^ 

should  be  made 

up  from  the  profits  accruing  due  to  him  out  of  the  business,  that  after  the  2000/1  had  been  so 
paid,  a  further  sum  of  30O07.  should  be  paid  by  the  plaintiff,  either  in  money  or  by  the  deduction 
of  one- third  of  his  profits ;  that  a  license  should  be  obtained  by  the  plaintiff  at  hu  own  expense : 
that  the  banker's  account  should  be  under  the  control  of  the  defendant,  as  well  as  the  employment 
of  the  clerks  and  servants,  and  the  regulation  of  the  general  business  accounts :  The  declaration 
then  averred  the  plaintiff's  readiness  and  willingness,  well  and  truly  to  keep  his  part  of  tha 
contract,  and  the  performance  of  certain  acts  in  pursuance  of  its  provisions,  but  alleged  that  the 
defendant  had  not  paid  the  60002.  into  the  concern,  in  pursuance  of  the  agreement  The  de- 
fendant pleaded  that  the  plaintiff  had  not  procured  the  said  license,  and  had  not  paid  the  2000t 
into  the  concern,  at  any  time  before  the  commencement  of  the  suit. 

Held  ill  on  demurrer,  and  that  the  procurement  of  the  license,  and  the  payment  of  the  2000/. 
were  not  conditions  precedent  to  the  payment  by  the  defendant  of  the  5000/. 

HdJ  also,  on  general  demurrer,  that  it  was  sufficient  for  the  plaintiff  to  aver  his  readiness  and 
willingness  to  perform  the  contract,  without  an  allegation  of  its  actual  performance. 

A  count  on  a  banker's  check  alleged  that  it  had  been  drawn  by  the  defendant  upon  a  banking 
firm  ;  that  it  had  been  presented  for  payment,  and  had  not  been  paid ;  that  the  bankers  had  no 
efllects  of  the  defendant,  and  that  the  defendant  had  sustained  no  aamages  by  reason  of  his  having 
received  no  notice  of  dishonour  of  the  check :  Held,  on  general  demurrer,  that  the  declaration 
disclosed  a  sufficient  excuse  for  the  want  of  notice  of  dishonour. 


(a)  This  case  and  that  of  Clark  v.  MorreU,  which  follows,  were  decided  in  Michael- 
mas Term,  but  were  omitted  in  their  proper  place. 
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gagee's  interest  in  the  said  premises  should  have  ceased,        1841. 
that  the  plaintiff  should  grant  a  lease  thereof  to  the  firm,       ^"^'^"""'^ 
at  a  yearly  rent  of  410^,  including  the  ground-rent  payable  «. 

thereoni  for  a  term  of  fourteen  years,  or  upwards,  provided 
the  defendant  so  requested,  and  not  otherwise;  that  the 
said  premises  might  be  purchased  at  any  time  during  the 
said  term  of  forty-seven  years,  at  the  cost  of  the  firm,  for  a 
sum  of  4500/1,  subject  to  the  approval  of  the  defendant, 
and  not  otherwise ;  that  provided  the  plaintiff  brought  in 
a  less  sum  than  20002.  to  the  concern,  then  the  whole 
amount  of  the  profits  arising  upon  his  shares  should  be 
kept  and  retained  in  the  concern,  until  the  sum  paid  in, 
should,  together  with  such  profits,  amount  to  the  sum  of 
2000/. ;  that  after  the  sidd  sum  of  2000/.  should  have  been 
made  up  by  the  said  retention  of  the  profits  arising  to  the 
plaintiff,  or  otherwise,  then  that  one-third  of  the  profits  of 
die  plaintiff  should  be  reserved,  until  the  further  sum  of 
3000L  should  accrue  to  his  account,  such  sum  of  3000/L, 
together  with  the  2000/1  before-mentioned,  to  be  kept  in 
the  concern  for  the  purposes  of  the  partnership;  that  a 
license  should  be  obtained  fix)m  Mr.  Derone,  by  the  plain- 
tiff at  his  own  proper  costs  and  charges ;  that  the  banker^s 
account  should  be  kept  in  the  name  of  the  defendant,  or 
otherwise,  as  he  might  direct ;  that  all  purchases  should  be 
made  by    the  defendant,   or  by  his  direction ;    that  the 
account  should  be  kept  by  the  defendant,  or  by  a  person  or 
persons  under  his  direction,  and  that  the  defendant  should 
have  the  power  of  appointing  and  discharging  the  clerks 
and  other  servants  of  the  partnership  at  his  discretion. 
The  declaration  then  alleged,  that  the  said  articles  of  part- 
nership having  been  made  as  aforesaid,  afterwards,  in  con- 
mderation  thereof,  and  that  the  plaintiff,  at  the  request  of 
the  defendant,  had  then  promised  the  defendant  to  perform 
and  fiilfil  the  same  on  his  part ;  the  defendant  then  pro- 
mised the  plaintiff  to  perform  and  fulfil  the  same  on  his 
part ;  that  after  the  making  of  the  said  articles  of  partner- 
ahip  and  of  the  said  promise,  it  was  mutually  agreed  be- 
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1841.        tween  the  plaintiff  and  the  defendant,  that  in  the  place  and 
^""^^      '     stead  of  procuring  the  said  residue  of  the  interest  of  the 
r.  said  mortgage  in  the  said  premises,  as  in  the  said  articles 

of  partnership  mentioned,  the  said  plaintiff  should  procure 
a  lease  of  the  said  premises,  for  the  term  of  seven  years,  to 
commence  at  Christmas  then  next  ensuing,  determinable  at 
the  end  of  each  or  either  of  the  first  three  years,  by  six 
months'  notice  in  writing,  by  the  said  defendant;  the  said 
lease  to  contain  a  clause  that  the  said  defendant  might,  at 
any  time  during  the  continuance  of  the  said  term  of  seven 
years,  purchase  the  whole  of  the  said  mortgagee's  interest 
in  the  smd  premises,  at  or  for  theprice  of  2500JL,  upon  his 
giving  six  months'  notice  in  writing  of  his  intention  to  do 
so ;  and  although  the  said  plaintiff  had  been  always  ready 
and  willing  to  procure  such  lease,  whereof  the  said  defendant 
had  notice,  and  although  the  said  plaintiff  had  been  always 
ready  and  willing,  in  all  other  respects,  well  and  truly  to  keep 
and  perform  the  said  agreement,  in  all  things,  on  his  part 
to  be  kept  and  performed ;  and  although  the  said  jdaintiff 
and  the  said  defendant  did  become  co-partners  in  the  said 
trade  or  business,  and  then  entered  into  the  occupation  of 
the  said  premises,  in  the  said  articles  of  agreement  men- 
tioned, as  such  co-partners,  and  continued  co-partners,  and 
so  in  the  occupation  of  the  said  premises,  from  the  time  of 
making  the  said  agreement,  until  the  1st  day  of  September, 
1839,  and  during  that  time  expended  divers  laige  sums  of 
money  in  and  about  the  alteration  and  improvement  of  the 
said  premises,  for  the  more  advantageous  carrying  on  of  the 
said  trade  or  business ;  and  although  a  reasonable  time  fer 
the  said  defendant  to  place  to  the  credit  of  the  said  con- 
cern the  said  sum  of  5000iL,  in  the  said  articles  of  agree- 
ment had  elapsed,  long  before  the  commencement  of  this 
suit,  yet  that  the  defendant  did  not  so  place  the  ssdd  sum 
of  5000L,  or  any  part  thereof,  to  the  credit  of  the  concern, 
to  the  damage  of  the  plaintiff,  &c. 

The  declaration  contained  a  second  count,  upon  a  banker's 
check  for  60/L,  made  by  the  defendant  on  the  London  and 
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Westminster  bank,  and  delivered  by  him  to  the  plaintiff^        1841. 
and  alleged  that  the  London  and  Westminster  bank  did  not       kemblb 
pay  the  same  when  it  was  presented,  and  that  the  said  "• 

London  and  Westminster  Bank  had  not  in  their  hands  any 
effects  of  the  defendant,  nor  had  they  received  any  consi- 
deration for  the  payment,  by  them,  of  the  said  draft  or 
order ;  and  that  the  defendant  had  received  no  damage  by 
reason  of  his  not  having  had  notice  of  the  non-payment  of 
the  said  draft  by  the  said  London  and  Westminster  Bank. 

The  defendant  pleaded,  thirdly,  to  the  first  count  in  the 
declaration,  that  to  obtain  the  said  license,  in  the  said  first 
comit  mentioned,  was  an  essential  preliminary  to  the  sue-* 
cess  of  the  said  trade,  and  that,  until  the  said  license  was 
jmxmred,  the  said  business  could  not  be  safely  engaged  in 
or  undertaken  by  the  said  defendant,  of  which  said  premises 
the  said  plaintiff  had  notice ;  and  that  the  said  plaintiff;  in 
consideration  that  the  said  defendant  would  enter  into  the 
said  partnership  with  him,  for  the  purposes  aforesaid,  did 
then  promise  and  stipulate  to  procure,  at  his  own  proper 
coats  and  chai]ges,  the  said  license,  from  the  said  Derone, 
in  the  said  first  count  mentioned ;  yet  that  no  such  license 
was  at  any  time,  before  the  commencement  of  this  suit, 
obtained  by  the  said  plaintiff^,  from  the  said  Derone.  Ve- 
rification. The  defendant  pleaded,  fourthly,  to  the  first 
count  in  the  declaration ;  that  the  plaintiff  did  not  at  any 
time,  before  the  commencement  of  this  suit,  place  to  the 
credit  of  the  said  concern,  the  said  sum  of  2000/L,  or  any 
sum  or  sums  whatsoever,  according  to  the  said  agreement 
in  the  said  first  count  of  the  said  declaration  mentioned  and 
stipulated.  Verification.  The  defendant  demurred,  ge- 
nerally, to  the  second  count  in  the  declaration,  stating, 
that  the  ground  of  demurrer  was,  that  the  reasons  alleged 
in  that  count  to  excuse  the  want  of  notice  of  dishonour 
of  the  defendant's  check,  were  insufficient  The  plaintiff 
demurred  to  the  third  and  fourth  pleas  of  the  defendant, 
assigning  for  cause,  that  the  matters  contained  in  those 
pleas  respectively,  did  not  amount  to  any  answer  to  the 

VOL.  IX.  GO  D.  p.  c. 
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1841.        declaration^  the  said  matters,  the  non-performance  of  which 
^T^J^^     was  complwied  of,  not  being  conditions  precedent  to  the 
9*  performance  of  the  stipulations  of  the  agreement  by  the 

plaintiff. 

Cleasby,  for  the  pIainti£F.  The  question  for  the  decision 
of  the  Court  upon  the  fourth  plea  was,  whether  the  plaintiff 
was  bound  to  perform  those  stipulations  contained  in  the 
agreement  affecting  him,  before  the  defendant  brought  in  the 
sum  of  5000/.  ?  The  effect  of  the  agreement  shewed  dearly 
that  such  was  not  the  intention  of  the  parties,  because  it 
provided,  that  in  case  the  2000/1  to  be  paid  in  by  the  plain- 
tiff, were  not  so  paid  in,  the  profits  derived  from  his  share 
of  the  business  should  be  appUed  to  the  liquidation  of  the 
claim  of  the  concern  to  that  amount,  and  there  was  no  {nto- 
vision,  express  or  impUed,  to  shew  that  the  payment  of  the 
2000/L  by  the  plaintiff,  must  take  place  before  the  payment 
of  the  50002.  by  the  defendant  But  the  plea  was  also  bad, 
because  it  contained  no  averment,  that  the  plaintiff  had 
been  requested  to  bring  in  the  2000/L,  nor  any  allegation 
that  the  defendant  was  ready  and  willing  to  bring  in  the 
5000/.,  in  case  the  plaintiff  had  performed  Ins  part  of  the 
agreement.  Farley  v.  Manton  (a)  was  in  point  The  al- 
legations in  the  declaration  amounted  to  an  averment,  that 
the  plaintiff  was  ready  and  willing  to  bring  in  the  2000/.  so 
soon  as  the  defendant  had  paid  in  the  5000/.,  and  the  Court 
would  hardly  suppose  that  it  was  the  intention  of  the  plain- 
tiff to  throw  2000/L  into  the  hands  of  the  bankers  of  the  firm, 
when  there  was  a  distinct  proviso  that  the  banker's  account 
should  be  entirely  under  the  management  and  control  of 
the  defendant.  The  third  plea  was  also  bad.  It  referred 
to  the  procurement  of  the  Ucense,  and  it  contained  some 
introductory  allegations  which  were  immaterial,  as  every 
stipulation  contained  in  an  agreement  was  presumed  to  be 
essential     The  real  object  of  the  plea  was  to  set  up  a  non- 

(a)  9  Bing.  363 ;  2  Moo.  &  Scott,  484. 
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performance  of  the  agreement  of  the  plaintiff  by  reason  1841. 
of  his  omitting  to  obtain  a  license.  {Alaule^  J. — The  keiol* 
plea  contains  no  allegation  that  a  reasonable  time  had  _.*'' 
elapsed  for  procuring  the  Ucense].  Nor  did  it  say  any- 
thing but  that  it  had  not  been  obtained,  so  that  its  effect 
must  be  taken  so  to  be,  that  the  procurement  of  the  license 
was  the  first  thing  to  be  done.  It  alleged  that  it  would 
be  useless  to  undertake  the^  business  until  the  license  had 
been  procured ;  but  that  was  a  mere  matter  of  opinion,  upon 
which  issue  could  not  be  taken.  But  at  all  events,  that 
was  but  a  partial  &ilure  of  the  consideration,  for  the  pUun- 
tiff  had  done  much  in  the  way  of  completing  the  agreement, 
and  the  partial  fiiilure  of  the  consideration  would  not  pre- 
vent his  recovering,  Pordage  v.  Cole  (a),  CampbeUy.Jone${f>\ 
Carpenter  v.  Cresswell  (c).  The  same  objection  also  ap- 
plied here  which  had  been  urged  with  respect  to  the  fourth 
plea,  namely,  that  the  plea  contained  no  averment  that  the 
plaintiff  had  refiised  to  procure  the  Ucense,  or  that  the 
defendant  would  advance  the  5000^  if  it  was  procured. 
It  could  not  be  said  that  in  order  to  entitle  the  plaintiff  to 
bring  this  action,  he  ought  to  have  burdened  himself  with 
the  Ucense,  when,  perhaps,  no  partnership  might  take 
place  after  alL  With  regard  to  the  defendant's  demurrer 
to  the  second  count  in  the  declaration,  the  general  rule 
was^  that  want  of  effects  excused  notice  in  such  a  case  as 
was  here  alleged.  If  the  defendant  had  any  reasonable 
ground  to  expect  that  the  draft  would  have  been  paid,  it 
should  have  been  alleged,  but  where  no  such  reasonable  anti- 
cipation existed,  it  was  sufficient  for  the  plaintiff  to  aver  non- 
payment,  even  without  attempting  to  offer  an  excuse  for  the 
absence  of  notice  of  dishonour.  The  plaintiff  had  stated  all 
the  &cts  within  his  knowledge,  for  he  could  not  know  what 
ground  the  defendant  had  to  beUeve  that  the  draft  would  be 
paid,  and  the  rule,  that  the  party  who  knew  the  fiu^ts  must 
state  them,appUed  here.  In  a  case  of  infancy,  the  plea  merely 

(a)  1  Wins.  Saund.  320,  c,  n.  (3).  (c)  4  Bing.  409  ;   1    Moo.  & 

(6)  6  T.  R.  670.  Payne,  66. 

G  G  2    . 
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alleged  the  prim&  facie  answer  to  the  action,  without  going  on 
to  state  that  the  articles  supplied  were  not  necessaries,  and 
the  case  fell  within  the  principle  laid  down  by  Tindal,  C.  J., 
in  Fitzgerald  v.  Williams  (a),  that  it  was  not  incumbent  on 
the  party  to  meet  every  possible  case  which  might  arise. 

Shee,  Serjt.,  for  the  defendant  The  second  count  in 
the  declaration  was  bad.  There  was  no  authority  to  shew 
that  the  plaintijflf  was  at  liberty  to  omit  all  excuse  for  giving 
no  notice  of  dishonour.  The  case  of  Fitzgerald  v.  WiUiams 
had  been  relied  upon,  but  there,  the  declaration  did  contain 
a  distinct  averment,  that  the  defendant  had  no  ground  for 
supposing  that  his  bill  would  be  paid.  Most  of  the  cases, 
which  had  been  decided,  were  upon  bills  of  exchange,  be- 
tween which  and  drafts,  there  was  a  great  distinction. 
Treacher  v.  Hinton  (6),  pointed  out  the  distinction  to  be 
this,  that  in  the  case  of  a  bill  of  exchange,  the  person  by 
whom  it  is  payable,  is  an  agent,  while  in  the  case  of  a  draft, 
it  is  made  payable  by  an  individual  who  is  the  debtor  of 
the  person  drawing  it,  and  upon  whom  it  is  adversely 
drawn.  The  omission  of  an  excuse  had  been  repelled  in 
all  the  reported  cases,  Orr  v.  Maginnis  (c),  Blackhan  v. 
Dor  an  (d).  {^Tindal^  C.  J. — This  is  a  general  demurrer  only. 
The  defendant  might  have  demurred  specially,  if  he  had 
been  dissatisfied  with  the  form  of  the  allegation].  With  re* 
gard  to  the  pleas,  the  matters  referred  to  in  them,  the  pay- 
ment of  the  2000/L  and  the  procurement  of  the  license,  were 
both  conditions  precedent  The  intention  of  the  parties, 
as  collected  from  the  agreement,  must  govern  the  case, 
Stevens  v.  Curling  (e).  The  object  here  was  to  set  up  a 
partnership,  but  to  carry  out  that  object,  the  money  must 
have  been  paid  into  the  concern.  [MatUe^  J. — How  much 
of  the  2000/L  should  have  been  paid  in  ?]  So  much  as  would 
be  obviously  a  ftdr  compliance  with  the  terms  of  the  agree- 

(a)  5  Bing.  N.  C.  68;  S  Scott,  271.         {d)  2  Camp.  503. 

(6)  4  B.  &  Aid.  413.  (e)  3  Bing.  N.  C.  355 ;  3  Scott, 

(c)  7  East,  358.  740. 
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ment  Bat  supposing  that  this  was  not  a  precedent  con-  1841. 
dition,  there  was  no  averment  of  actual  performance  of  the 
terms  of  the  agreement  by  the  plaintiff,  but  only  a  declaration 
of  his  readiness  to  perform  its  stipulations.  In  Farley  v. 
^fan^oft,  there  wasan  allegation  of  actual  performance,  accord- 
ing to  the  terms  of  the  agreement  But  the  procurement  of  the 
license  was  also  a  condition  precedent  If  the  business  could 
not  be  carried  on  without  it,  surely  that  was  sufficient  to 
shew  that  it  was  necessary  to  be  first  procured,  [ilfbttfe,  J., 
What  does  the  "  successfully"  carrying  on  the  trade  mean  ? 
Does  it  mean  the  return  of  a  large  or  a  small  profit?]  Any 
reasonable  profit  might  answer  the  words,  but  the  allega- 
tion shewed  that  the  business  could  not  be  carried  on  at 
all  without  the  license.  He  also  cited  Glazebrook  v. 
JFoodroto  (a). 

TiNDAL,  C.  J. — This  is  an  action  brought  on  an  agree- 
ment between  the  plaintiff  and  the  defendant,  by  which 
they  stipulate  to  enter  into  partnership  together,  and  to 
trade  in  the  business  of  refiners  of  sugar  and  molasses;  and 
the  first  part  of  the  agreement  is,  that  the  defendant  shall 
place  to  the  credit  of  the  concern  the  sum  of  5000/L,  and 
that  the  plaintiff  shall  place  to  the  credit  of  the  concern  the 
sum  of  2000£,  "  or  thereabouta"  This  last  expression 
shews,  that  it  was  not  intended  that  the  whole  amount  of 
the  plaintiff's  capital  should  be  advanced  at  once,  because 
the  provision  of  the  agreement  is,  that  the  amount  paid  in 
shall  be  "  about"  2000Z. ;  and  that  if  the  whole  sum  of 
2000/.  is  not  paid,  the  entire  amount  of  profits  to  which 
the  plaintiff  would  be  entitled,  shall  be  retained  until  that 
amount  is  paid.  The  agreement  then  contains  provisions 
that  the  further  sum  of  3000£  shall  be  paid  into  the  concern 
by  the  plaintiff,  upon  certain  terms ;  that  he  shall  procure 
a  license  at  his  own  cost ;  that  he  shall  make  certain  ar- 
rangements as  to  the  business  premises ;  that  the  badker^s 
account  shall  be  kept  in  the  name  of  the  defendant ;  that 

(a)  S  T.  R.  366. 
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1841.        the  defendant  shall  make  all  purchases,  and  shall  appoint 
all  clerks  and  servants.     Now,  the  breach  which  is  alleged 
o.  of  this  agreement  is,  that  the  defendant  did  not  bring  into 

the  concern  5000/.,  or  any  part  thereof,  although  a  reason- 
able time  for  doing  so  had  long  since  elapsed,  before  the 
commencement  of  the  suit  The  defendant's  answer  is 
twofold :  Krst,  he  says  that  the  license  which  was  neces- 
sary to  be  procured,  he,  (the  plaintiff)  did  not  procure. 
The  third  plea,  which  alludes  to  this,  alleges,  that  **  to 
obtain  the  license  in  the  first  count  mentioned  was  an  es- 
sential preliminary  to  the  success  of  the  said  trade ;  and 
that  until  the  said  license  was  obtained,  the  said  business 
could  not  be  safely  engaged  in  or  undertaken  by  the  said 
defendant ;  and  that  the  plaintiff,  in  consideration  that  the 
defendant  would  enter  into  partnership  with  him  for  the 
purposes  aforesaid,  did  then  promise  and  stipulate  to  pro- 
cure, at  his  own  costs,  the  said  license  from  the  said  Mr. 
Derone,  yet  no  such  license  was  at  any  time  obtained  from 
the  said  Mr.  Derone,  before  the  commencement  of  this 
suit"  Now,  if  obtaining  a  license  was  a  condition  pre- 
cedent to  the  entering  into  partnership  by  the  defendant 
with  the  plaintiff,  this  would  be  a  good  answer  to  the  de- 
claration, and  the  question  becomes  this,  on  the  &ce  of 
the  declaration,  can  we  say  that  the  procurement  of  this 
license  was  necessary  before  the  5000L  was  paid  in  by  the 
defendant  ?  The  first  observation  which  presents  itself  is, 
that  there  is  no  time  specified  at  which  the  license  was  to 
be  obtained,  and  although  it  would  be  reasonable  to  say 
that  it  would  be  necessary  to  have  the  license  before  they 
began  business,  yet  as  there  was  much  to  be  done  pre- 
liminaiy  to  their  entering  into  business,  such  as  the  pre- 
paration of  the  premises,  and  more  especially  the  fimding  of 
money  to  draw  upon,  it  by  no  means  follows  that  this  was 
the  first  thing  to  be  done ;  but  on  the  contrary,  it  is  reason- 
able to  say,  that  there  is  nothing  which  binds  the  plaintiff, 
in  the  first  instance,  to  procure  the  license.  It  would  be 
expedient  in  the  first  instance,  to  procure  the  license,  and  it 
is  so  alleged ;  but  it  is  to  be  remarked,  that  it  might  have 
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tamed  out  that  the  parties  could  not  subsequently  have        1841. 
raised  the  money,  or  have  procured  the  necessary  premises       kbmblb 
for  carrying  on  the  trade  of  the  partnership,  and  so  the  •> 

partnership  might  have  gone  off;  and  I  think  that  there  is 
nothing  to  shew  that  the  license  was  necessary  to  be  first 
obtained ;  and  I  am  of  opinion  that  the  parties  must  have 
contemplated  the  procurement  of  the  license  as  a  condition 
concurrent  and  not  precedent  The  next  answer  to  the 
declaration  is,  *^  that  the  plaintiff  did  not,  at  any  time  before 
the  commencement  of  the  suit,  place  to  the  credit  of  the 
said  concern  the  said  sum  of  2000/1,  or  any  sum  or  sums 
whatever,  according  to  the  agreement."  Here,  the  question 
again  turns  upon  a  similar  point ;  namely,  was  it  a  condi- 
tion precedent  that  the  plaintiff  should  place  the  2000iL, 
"  or  thereabouts,"  to  the  credit  of  the  concern,  before  the 
defendant  deposited  his  5000/.  ?  So  far  as  I  can  under- 
stand the  contract,  tliese  acts  were  both  to  be  done  at  one 
and  the  same  time,  as  nearly  as  possible.  Then,  as  that  is 
the  case,  and  as  the  plaintiff  avers  that  he  was  ready  and 
willing  to  perform  his  part  of  the  contract,  of  which  the 
defendant  had  notice,  I  think  that  he  is  in  a  condition  to 
maintain  this  action  by  reason  of  the  non-performance  of 
the  contract  by  the  defendant ;  and  if  he  had  not  been  so 
ready  and  willing,  as  he  alleges,  the  defendant  might  protect 
himself  against  the  suit  by  joining  issue  upon  this  declara- 
tion. Then  there  is  also  in  this  declaration  a  count  on  a 
banker's  check,  to  which  payment  is  stated  to  have  been 
refused ;  and  it  appears  that  no  notice  of  dishonour  was 
given  to  the  defendant  The  plaintiff,  however,  has  stated 
in  his  declaration  that  which  he  thinks  to  be  matter  suffi- 
cient to  excuse  him  firom  such  notice,  and  it  is  observed, 
that  the  suggestion  of  the  insufficiency  of  this  allegation  is 
made  only  on  general  demurrer.  The  allegation  is  this : 
'^That  the  defendant  made  his  draft  in  writing  on  the 
London  and  Westminster  Bank  for  60iL,  and  delivered  the 
same  to  the  plaintiff,  but  that  the  London  and  Westminster 
Bank  did  not  pay  the  same  when  it  was  presented ;  and 
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1841.        that  the  said  London  and  Westminster  Bank  had  not  in 
Kemjble      ^^^  hands  any  effects  of  the  defendant,  nor  had  they  re- 
•.  ceived  any  consideration  for  the  payment  by  them  of  the 

said  draft  or  order,  nor  had  the  defendant  sustained  any 
damage  by  reason  of  his  not  having  had  notice  of  the  non- 
payment of  the  said  draft."  The  objection  that  is  taken  is 
this,  that  there  is  one  possible  case  in  which,  by  certain 
decisions  which  have  taken  place,  the  party  is  still  bound 
to  present  his  bill  for  payment ;  and  it  is  said,  that  although 
the  defendant  may  not  have  had  effects  in  the  hands  of  the 
drawee,  still  that  he  had  great  and  reasonable  expectations 
that  the  draft  would  be  paid  by  assets  which  were  coming 
into  the  hands  of  the  drawee  before  the  instrument  became 
due,  and  that,  therefore,  the  holder  of  the  draft  was  bound 
to  give  notice.  But,  it  appears  to  me,  that  in  this  case, 
where  there  is  a  general  demurrer  only,  a  sufficient  excuse 
appears  upon  the  &ce  of  the  record.  And  upon  this  broad 
ground,  upon  which  all  these  decisions  are  founded,  that  if 
the  defendant  had  intended  to  except  to  the  want  of  excuse 
which  he  now  sets  up,  he  should  have  placed  it  before  the 
Court  as  matter  of  form.  There  is  a  broad  and  sweeping 
allegation  here,  that  the  drawee  had  nothing  in  his  hands 
to  pay  the  amount  for  which  the  draft  was  drawn, -and  that 
the  defendant  has  suffered  no  inconvenience  by  reason  of  no 
notice  having  been  given.  That  is  the  true  ground  on 
which  the  early  cases  have  been  decided,  and  on  which  the 
want  of  notice  has  been  excused.  The  same  rule  must 
prevail  in  this  case,  and  upon  the  various  grounds  which  I 
have  stated,  I  think  that  the  plaintiff  is,  in  this  case,  entitled 
to  judgment 

BosANQUET,  J.*— I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  The  complaint  made  in  the  declara- 
tion is,  that  the  defendant  has  not  brought  in  the  5000/. 
stipulated  for ;  and  on  the  part  of  the  defendant,  there  are 
two  pleas,  in  the  first  of  which  he  contends,  that  the  plain- 
tiff ought  to  have  shewn  that  he  had  procured  the  license 


HILARY   TERM,   4  VICT.  457 

agreed  to  be  obtained  by  him,  that  that  is  a  condition  pre-        1 84 1 . 
cedent  to  his  maintaining  this  suit ;  while  in  the  second,       ]r^^^ 
he  mges  that  the  plaintiff  has  not  paid  in  the  2000iL  or  v. 

diereabouts,  stipulated  for,  to  the  credit  of  the  concern.  I 
agree  with  the  Lord  Chief  Justice,  that  neither  of  these 
matters  amounts  to  a  condition  precedent,  and  that  is,  in 
my  opinion,  easily  to  be  determined,  by  looking  at  the 
general  object  of  the  agreement  entered  into  between  the 
parties.  By  the  agreement,  various  things  are  stipulated 
to  be  done  between  the  parties.  I  do  not  find  that  either 
of  these  matters  pointed  at  by  the  pleas  is  so  expressed  as 
to  lead  the  Court  to  a  just  inference  that  it  was  necessarily 
to  be  performed  by  the  plaintiff,  before  he  could  call  on  the 
defendant  to  perform  those  duties,  which  were  imposed 
upon  him.  The  first  in  order  in  the  agreement  is,  that  the 
defendant  should  place  to  the  credit  of  the  concern  the  sum 
of  5000/L,  and  then  that  the  plaintiff  shall  place  to  the 
credit  of  the  concern  the  sum  of  2000/L  or  thereabouts.  It 
is  not  stipulated  which  shall  take  precedence,  and  it  is  re- 
markable that  no  exact  sum  is  stipulated  to  be  paid  in  by 
the  phiintiff  Then  there  is  an  agreement  that  the  profits 
due  to  the  plaintiff  for  his  share  shall  be  detained  in  order 
to  make  up  the  amount  of  his  captial,  so  that  certainly  that 
capital  is  to  be  brought  in  after  that  of  the  defendant  I 
cannot  find  anything  to  shew  that  the  capital  of  the  plaintiff 
is  to  be  brought  in  before  that  of  the  defendant ;  and  if  that 
is  so,  there  is  no  necessity  for  the  performance  of  the 
agreement  by  the  one  before  its  performance  by  the  other. 
As  to  the  license,  it  is  said,  by  the  articles  of  agreement, 
that  it  is  to  be  procured  by  the  plaintiff  at  his  own  cost ; 
and  the  plea  states  that  it  was  an  essential  preliminary  to 
the  successful  carrying  on  of  the  business,  that  it  should  be 
procured.  Now  the  plaintiff  certainly  stipulated  to  procure 
the  license ;  but  when  ?  It  does  not  appear  that  that  was 
to  be  the  first  transaction  which  was  to  take  place.  The 
partnership  was  to  be  entered  into;  was  to  be  actually  formed ; 
the  object  of  it  was  the  carrying  on  of  a  certain  trade  and 
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1841.  buflineflB  on  certain  premises.  It  appeals  that  expenses 
were  incoired  by  the  plaintiff  in  fitting  up  those  premises, 
and  midl  they  were  fitted  up  the  business  could  not  be 
carried  on.  Then,  why  should  the  license  be  procured  before 
the  premises  were  in  a  addition  to  be  employed  for  the  pur- 
pose intended  ?  The  license,  when  procured,  must  be  paid 
fos,  and  if  after  that,  it  had  turned  out  that  it  could  not  be  used 
all  the  money  would  be  lost  I  think,  therefore,  that  there  is 
nothing  on  this  record,  fix>m  which  it  can  be  collected  that 
it  was  the  intention  of  the  parties  that  the  procurement  of 
this  license  should  be  a  condition  precedent  to  the  defend- 
ant's fiilfilment  of  the  terms  of  the  agreement  With  re- 
gard to  the  second  count  in  the  declaration,  the  questicm 
is,  whether  a  sufficient  excuse  is  shewn  for  the  plaintiff  not 
having  given  notice  of  dishonour  to  the  defendant  of  his 
draft  ?  The  averment  is  made  in  the  terms  ocdinanly  in 
use,  and  it  appears  to  me  that  this  is  sufficient,  at  least  aa 
general  demurrer,  to  afford  an  excuse  for  not  giving  notice 
of  dishonour. 

CoLTMAN,  J. — I  am  not  able  to  see  anything  in  this  case 
which  makes  the  payment  of  2000/1,  or  ^^thereabouts,"  spe- 
cified in  the  declaration,  or  the  procurement  of  the  license 
mentioned  in  the  agreement,  conditions  precedent  to  the  pay- 
ment by  the  defendant  of  the  5000/L,  agreed  by  him  to  be  paid, 
to  the  credit  of  the  concern  in  which  he  and  the  plaintiff 
were  about  to  embark ;  but  I  think,  that  the  liabilities  of 
the  parties  are  in  their  nature  to  be  considered  as  concur- 
rent, and  that  there  is  no  reason  why  the  plaintiff  should 
pay  the  sum  of  2000/L,  unless  the  defendant  was  ready  and 
willing  to  pay  the  sum  of  5000/.  If  they  are  concurrent 
liabilities,  here  is  an  allegation  that  the  plaintiff  is  ready 
and  willing  to  perform  his  part  of  the  contract,  and  pay  the 
sum  of  2000/.,  and  perform  the  other  necessary  parts  of 
his  agreement ;  and  there  are  cases  to  decide  that  where,  in 
such  cases,  the  conditions  are  concurrent,  it  is  sufficient  to 
allege  a  readiness  and  willingness  to  perform  them.     The 


HILABY   TERM,   4   VICT.  469 

second  part  of  the  case  refers  to  the  non-procurement  1841. 
of  the  license  by  the  plamtiff.  In  this  case,  it  is  contended,  Kbioilb 
that  the  procurement  of  the  license  is  to  be  considered  as  a  ^,<^* 
condition  precedent ;  but  it  seems  to  me  that  it  would  be  a 
very  unreasonable  thing  to  call  on  the  plaintiff  to  incur  an 
expense  in  procuring  the  license,  before  he  was  sadsfied 
that  the  defendant  was  ready  and  willing  to  perform  his 
part  of  the  agreement.  That  shews,  therefore,  that  the 
liability  of  the  parties  in  this  respect  are  concurrent,  and 
the  allegation  of  the  plaintiff,  that  he  was  ready  and  willing 
to  perform  the  agreement,  is  sufficient  to  satisfy  his  under- 
taking. With  regard  to  the  second  count  of  the  declaration, 
I  think  that  the  allegations  which  it  contains  are  sufficient 
to  excuse  the  plaintiff  for  not  giving  notice  of  dishonour. 
The  all^ation  is  in  the  usual  form  adopted,  and  in  a  form 
which  seems  to  me  to  be  sufficient,  at  least  on  general  de- 
murrer. It  is,  in  such  cases,  generally  sufficient  to  shew 
that  which  is  a  prim&  &cie  excuse,  and  if  there  are  any 
grounds  for  saying  that  it  is  not  sufficient,  it  should  be 
brought  before  the  Court  by  the  other  party.  Considering 
that  this  is  the  form,  which  has  been  used  for  many  years,  I 
cannot  see  any  reason  to  entertain  a  doubt  as  to  the  pro- 
priety of  the  allegations  made. 

Mauub,  J. — I  also  think  that  the  judgment  of  the  Court 
should,  in  this  case,  be  given  for  the  plaintiff.  There  are 
demurrers  to  two  of  the  defendant's  pleas,  first,  as  to 
the  non-procurement  of  the  license  by  the  plaintiff.  It  does 
not  appear  at  all  by  the  declaration  what  that  license  was, 
or  what  relation  it  had  to  the  subject  matter  of  the  agree- 
ment, but  it  cannot  be  contended,  in  my  opinion,  that  the 
procurement  of  that  license  was  a  condition  precedent  to 
the  performance  of  the  agreement  by  the  defendant  Sup- 
posing two  parties  agreed  to  make  a  voyage,  and  that  one 
of  them  undertook  to  procure  a  license ;  if  that  license  was 
one,  without  which  the  ship  could  not  proceed  on  her  journey, 
that  must  be  shewn,  and  that  it  was  necessary,  therefore. 
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1841.        that  the  Ucense  should  be  procured.     But  the  way  of  com<* 
^^T'^^'""^     pelling  the  plaintiff  to  shew  that  would  be  by  pleading  non 
V-  assumpsit,  which  puts  in  issue  the  agreement  in  the  sense 

in  which  it  is  to  be  taken  upon  the  allegations  in  the  de- 
claration.    The  defendant  here  has  not  taken  this  course, 
but  he  has  put  a  plea  on  the  record,  which  amounts  to  a 
drciiitous  way  of  denying  the  agreement  made.     This  b 
non  assumpsit  in  effect,  but  as  there  is  no  special  demurrer 
to  the  plea  on  this  ground,  it  cannot  be  taken  advantage  o^ 
and  I  only  throw  out  this  as  a  suggestion  arising  upon  the 
case.     From  the  allegation  of  the  plea,  however,  it  does  not 
at  all  appear  that  there  was  anything  in  the  procurement  of 
the  license  essential,  in  order  that  the  defendant  might,  with 
propriety,  pay  the  50002.     It  only  alleges  that  the  parties 
could  not  safely  engage  in,  or  carry  on  the  business  without 
it    That  might  be,  and  yet  before  either  the  engagement  in 
the  business,  or  the  carrying  it  on,  the  defendant  might  be 
called  upon  probably  to  pay  the  5000iL     The  words  of  the 
plea,  however,  are  loose  and  popular  expressions,  and  not 
such  as  should  be  used  in  pleading,  and  the  judgment  of 
the  Court  ought  not  to  be  framed  upon  terms  and  ex- 
pressions, which  in  their  nature  are  so  popular,  and  indeed 
so  rhetorical     It  does  not  seem  to  me  then,  either  that 
this  is  a  condition  precedent  or  concurrent,  although  upon 
the  point  of  its  concurrence  no  question  at  present  arises. 
The  fourth  plea  alleges  the  payment  of  the  2000/.  by  the 
plaintiff,  as  a  condition  precedent  to  the  payment  of  the 
5000/L  by  the  defendant     Now,  on  looking  at  this  agree- 
ment, it  appears  to  me,  that  the  payment  of  the  plaintiff's 
2000/L,  was  not  a  thing  either  precedent  to  the  payment  of 
the  defendant's  money,  nor  does  it  appear  to  me  that  it  was 
a  condition  concurrent,  but  that,  if  it  were  so,  the  allegation 
of  the  readiness  and  willingness  of  the  plaintiff  to  perform 
his  part  of  the  stipulations  is  sufficient     When  we  look  at 
the  nature  of  the  agreement,  we  find  that  the  plaintiff  is  to 
procure  2000i  or  « thereabouts,"  and  if  he  does  not  do  so, 
the  business  is  to  be  carried  on,  and  the  residue  is  to  be  de- 
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ducted  from  his  profits.     In  that  case,  therefore,  it  is  neither        1841 . 

a  concurrent  nor  precedent  condition;  and  I  think  that  it  is       k^JJ^]^ 

shewn  that  either  a  part  or  the  whole  of  the  amount  may  <'• 

be  paid  or  not,  as  the  plaintiff  thinks  fit,  or  may  be  deducted 

from  the  profits.  On  these  grounds,  therefore,  I  think  that  the 

pleas  are  bad.     With  regard  to  the  declaration :  the  second 

count  is  on  a  check  on  a  banker,  and  I  think  that  the  excuse 

for  the  neglect  or  omission  to  give  notice  of  dishonour  is 

suflBcient    It  does  not  appear  that  the  defendant  had,  in  feet, 

any  account  at  all  at  the  bankers;  and  I  think  that  when  you 

have  shewn  that  there  are  no  assets  at  all  in  the  hands  of 

the  bankers,  that  is  an  excuse  sufficient  to  meet  the  objection 

here  made,  Walwyn  v.  Qu%ntin{a).    If  there  is  anything  to 

remove  that  excuse,  it  must  come  fix)m  the  other  side,  and  I 

do  not  think  that  the  plaintiff  is  called  upon  to  negative  its 

possibility  in  his  declaration.     Judgment  must,  therefore, 

be  for  the  plaintiff  upon  all  the  points. 

Judgment  for  the  Plamtiff. 

(a)  1  Bos.  k  Pul.  662. 


Clark  v,  Morrell  and  Others. 

Ludlow,  Seijt,  moved  for  a  rule,  calling  upon  the  Thedeclar*. 
plaintiff  in  this  action  to  shew  cause  why  the  verdict  found  J^^^*J^  ^ 
at  the  trial  should  not  be  set  aside,  and  a  nonsuit  entered,  wWch,  •«  a- 

mongst  other 

or  a  new  trial  had.     The  declaration  alleged,  that  the  plain-  thiDgs*'  the 
tiff  had  agreed,  "  amongst  other  things,"  to  undertake  the  toSTtomlm^e 
management  of  certain  vitriol  works,  belonging  to  the  de-  ^J'd^dajntfc 
fondants,  for  five  years,  and  that  in  consideration  thereof  in  considera-. 

,     ,       -       tion  whereof 

the  defendants  had  undertaken  to  pay  to  the  plaintiff  the  the  defendinu 
sum,  &C.     The  cause  was  tried  before  Lord  Abinger,  C.  B.,  Siy!°The' 

agreement, 
wlieii  produced  at  the  trial,  wo  found  to  contain  stipulations  that  the  plamtiff  would  give  his 
whole  attention  to  the  defendant's  business,  and  would  not  conrey  his  knowledge  with  regard 
to  the  intended  business  of  the  factory  to  any  other  person :  HeU,  that  there  was  no  Tariance  ; 
but  that  if  there  was,  the  declaration  was  amendable  under  the  3  &  4  Wm.  4,  c.  43,  s.  23. 
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1841.        at  Gruildfoid,  and  in  support  of  the  declaration,  an  agree- 
'^"T^'^      '     ment  was  put  in,  firom  which  it  appeared  that  the  plaintiff 
e.  had  undertaken  to  assume  the  management  of  the  defend- 

and  Others,  suits'  worics  for  five  years ;  that  he  would  manu&cture  oil 
of  vitriol  there,  according  to  the  best  of  his  professional 
abilities ;  that  he  would  give  his  exclusive  attention  to  the 
said  manufacture  of  oil  of  vitriol,  and  that  he  would  not 
communicate  the  mode  of  manufacturing  the  said  oil  of 
vitriol  to  any  other  person ;  in  consideration  whereof,  the 
defendants  undertook  to  pay  a  certain  sum  of  money  to  the 
plaintiff.  It  was  objected,  on  the  part  of  the  defendants, 
that  there  was  a  variance  between  this  agreement  and  the 
contract  stated  in  the  declaration,  and  that  it  was  a  case  in 
which  the  learned  judge  had  not  the  power  to  amend  under 
the  statute  3  &  4  Wm.  4,  c.  42.  Lord  Jbinger,  however, 
held  that  there  was  a  variance,  but  directed  an  amendment, 
and  refused  to  postpone  the  trial  The  juiy  found  a  verdict 
for  the  plaintiff,  for  454/L  19«.,  and  the  present  motion  was 
made  pursuant  to  leave  reserved  It  was  now  contended, 
that  all  those  terms  which  were  omitted  in  the  declaration, 
but  which  turned  out  to  be  material  parts  of  the  agreement, 
were  part  of  the  consideration,  and  ought  to  have  been  set 
out  It  was  not  a  case  of  the  misstatement  of  the  agree- 
ment, but  of  an  omission  of  many  of  its  material  terms,  and 
the  statutes,  (9  Geo.  4,  c  15  and  3  &  4  Wm.  4,  c  42)  did 
not  authorise  an  amendment  in  such  a  case,  because  they 
were  not  intended  to  relieve  parties  fix)m  the  consequences 
of  their  own  n^ligence.  All  the  terms  of  the  agreement 
formed  the  consideration  for  the  defendants'  promise,  and 
the  defendants  had  a  right  to  shew  that  the  plaintiff,  by 
the  non-performance  of  some  of  the  terms  of  the  agreement, 
had  disentitled  himself  to  that  remuneration  which  he 
sought  to  obtain.  The  case  of  Dashwood  v.  Peart  {a)j 
shewed  that  every  part  of  the  consideration  must  be  set  out 
The  defendants,  at  all  events,  were  entitled  to  the  post- 

(a)  Cited  in  Roscoe's  Evid.  p.  60,  from  Manning's  Index,  p.  3S0. 
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ponement  of  the  trial,  in  order  that  he  might  answer  the 
new  matter  introduced,  and  the  23rd  section  of  the  3  &  4 
WoL  4,  c.  42,  shewed  that  the  rule  for  a  new  trial  might  be 
granted.     Masterman  v.  Judson  (6),  was  also  cited. 


1841. 


Clark 

MORRELL 

and  Othen. 


TiNDAL,  C.  J. — It  appears  to  me,  that  there  are  two 
questions  to  be  considered  in  this  case :  first,  whether  the 
objection  which  was  taken  at  the  trial  was  a  good  one, 
and  whether  that  which  was  brought  before  the  learned 
judge  amounted  to  a  variance  ?  And,  secondly,  supposing 
that  there  was  a  variance,  whether  the  learned  judge  had 
auth(nily,  under  the  terms  of  the  acts  of  Parliament,  to 
make  the  amendment  ?  On  the  first  point,  I  must  confess, 
that  if  the  case  had  occurred  before  me,  I  should  not  have 
held  that  there  was  any  variance.  The  dedaiation  states 
an  agreement,  and  then  it  states  certain  parts  of  it  to  have 
been  entered  into  **  amongst  other  things."  Then,  having 
so  stated  it,  it  goes  on  to  allege,  that  ^'  in  consideration 
thereof  the  defendants  promised,  &cJ*  Now  the  considera- 
tion here,  is  the  agreement  to  which  reference  has  been 
made  on  the  record,  and  that  is  to  be  found  stated ;  and  I 
do  not  see  how  it  can  be  held  to  amount  to  a  variance 
unless  that  part  which  is  omitted  is  conditional,  and  is  a 
part  on  which  some  allegation  should  be  made  in  the  de- 
claration. I  do  not  see  that  that  is  so,  or  that  any  part  is 
omitted,  which  should  be  stated,  in  order  to  entitle  the 
plaintiff  to  recover.  It  is  said  in  the  agreement,  that  the 
plaintiff  would  give  his  exclusive  attention  to  the  concerns 
of  the  defendants,  and  would  not  give  his  knowledge  to 
any  one  else.  K  there  was  a  cross  action  brought  for  the 
non-performance  of  these  stipulations,  it  would  not  go  to  the 
root  of  the  whole  agreement,  but  it  would  form  a  small  part 
only  of  the  matter  in  dispute.  Therefore,  this  does  not 
seem  to  me  to  come  within  the  principle  of  those  cases,  in 


(a)  S  Bing.  834 ;  1  Moo.  &  Scott,  367,  S.  C. 
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1841.        which  the  non-performance  of  a  specific  matter  goes  to  the 

^^J]]^^        whole  action.     The  learned  judge,  however,  thought  that  it 

9.  was  a  case  in  which  there  was  a  variance,  or  he  thought 

MORRELL  _  , 

and  Othen.  that  it  would  be  much  safer  to  allow  the  amendment  to  be 
made,  and  that  brings  us  to  the  second  point  for  our  consi- 
deration, which  is,  whether  the  learned  Chief  Baron  had 
authority  to  direct  the  amendment  under  the  statute.  The 
earlier  act  of  the  9  Geo.  4,  c.  15,  is  so  much  enlarged  in  its 
provisions  by  that  of  3  &  4  Wm.  4,  c.  42,  s.  23,  that  it  is 
under  the  latter  that  this  question  properly  arises.  That 
act  provides,  ^'That  it  shall  be  lawful  for  any  Court  of 
record,  holding  plea  in  civil  actions,  and  any  judge  sitting 
at  Nisi  Prius,  (if  such  Court  or  judge  see  fit  to  do  so)  to 
cause  the  record,  writ,  or  document  on  which  any  trial  may 
be  pending,  before  any  such  Court  or  judge,  &c,  when 
any  variance  shall  appear  between  the  proof  and  the  recital, 
or  setting  forth  on  the  record,  &c.,  of  any  contract,  &c.,  in 
any  particular  or  particulars  in  the  judgment  of  such  Court 
or  judge,  not  material  to  the  merits  of  the  case,  and  by 
which  the  opposite  party  cannot  have  been  prejudiced  in 
the  conduct  of  his  action,  prosecution,  or  defence,  to  be 
forthwith  amended  by  some  o£Bcer  of  the  Court  or  other- 
wise, ftc"  I  confess,  that  it  appears  to  me,  that  the  intro- 
duction of  these  two  separate  agreements,  that  the  plaintiff 
should  give  his  exclusive  attention  to  the  business  of  the 
defendants,  and  should  not  communicate  his  knowledge  to 
any  other  person,  did  not  prejudice  the  defendants  in  the 
course  of  defence  which  they  were  about  to  take.  They  were 
parties  to  the  agreement,  and  if  the  non-performance  of  any- 
thing stated  in  the  agreement  would  have  been  a  good 
defence,  it  would  have  been  their  business  to  be  prepared  to 
avail  themselves  of  it  Therefore,  in  my  opinion,  the  learned 
judge  was  right  in  allowing  the  amendment,  and  was  also 
right  in  refiising  to  postpone  the  trial. 

BosANQUET,  J. — I  am  also  of  opinion  that  the  rule  ap- 
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plied  for  in  this  case  should  not  be  granted.  The  first 
question  is,  whether  the  omission  which  has  been  referred 
to,  amounts  to  a  variance  in  the  statement  of  the  contract 
entered  into.  The  contract  itself  contain]?  several  stipula- 
tions to  be  performed,  some  of  which  are  set  out  in  the  de- 
claration, and  are  stated  to  be  ^^  amongst  other  things,"  and 
these  "  other  things"  are  those  which  are  not  stated.  When 
the  agreement  was  produced,  it  was  argued  that  there  was 
a  variance  between  it  and  that  stated  in  the  declaration. 
I  do  not  think  that  there  was  any  such  variance,  because 
the  declaration  refers  to  a  particular  agreement,  and  then 
having  stated  such  things  as  are  supposed  to  be  material, 
alleges  the  other  portions  of  the  contract  generally.  That, 
therefore,  in  my  opinion,  does  not  amount  to  a  variance. 
Whether  Liord  Abinger  was  impressed  with  an  idea  that  it 
was  so,  does  not  seem  to  me  to  be  material  It  might  strike 
his  mind  that  it  was  so,  and  that  an  amendment  was  ne- 
cessaiy.  But  even  if  it  was  a  variance,  I  think  that  it  is  a 
case  in  which  an  amendment  might  be  made  with  great 
propriety.  We  cannot  but  see  that  this  is  a  mere  technical 
objection,  which  it  is  impossible  to  consider  as  material  to 
the  merits,  and  we  cannot  but  observe  that  it  is  a  point 
upon  which  the  defendant  ought  to  have  been  prepared, 
and  by  which  his  rights  are  in  no  degree  varied. 


1841. 


Clark 

V. 
MORRKLI. 

and  Others. 


CoLTBfAN,  J. — I  also  think  that  there  was  no  variance  in 
this  case :  I  agree  that  the  whole  of  the  consideration  pro- 
ducing the  promises  must  be  set  out  in  the  declaration;  but 
it  appears  to  me  that  it  is  so  here.  If  any  had  been 
omitted,  it  would  have  been  a  good  ground  of  objection ; 
and  it  seems  to  me,  that  the  consideration  of  the  agreement 
is  the  plamtirs  bindmg  himself,  and  not  the  performance 
of  its  covenants.  An  amendment,  however,  has  been  made, 
and  I  do  not  see  that  the  defendant  suffered  any  incon- 
venience from  it  Although  the  omission  to  set  out  the 
whole  of  the  agreement  may  have  been  good  ground  for  a 
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1841. 


Claek 

MORAELL 

and  Othera. 


special   demurrer,   yet   there  was  quite  sufficient,  in  my 
opinion,  to  justify  an  amendment  being  made. 


M AULE,  J.,  concurred. 


Rule  refused. 


FiLMER  V.  BURNBY. 

pe  plaintiff     AsSUMPSlT.     The  declaration  stated,  that  before  the 

declared  m  .      iv 

assumpnt  upon  making  of  the  promise  of  the  defendant  hereinafter  men- 

ment,to  whkh  tioned,  a  certain  action  had  been  commenced  and  prose- 

plead^^thT*  cuted,  by  and  at  the  suit  of  the  plaintiff,  against  the  defend- 

gcneral  issae :  ant,  in  the  Court  of  our  lady  the  Queen,  before  the  Queen 

On  the  tnal,  .  /. 

it  appeared  herself,  for  the  recovery  of  a  certain  sum  of  money,  to  wit, 
had  been  pre-  ^^^  ^^^  ^^  234/.  1 2«.,  then,  and  at  the  time  of  the  making 
pared,  contain-  ^f  ^j^^  promise  of  the  defendant,  hereinafter  mentioned,  due 

ing  matters  r  '  ' 

intended  bj  tbe  and  owing  from  the  defendant  to  the  plaintiff,  that  is  to  say, 

parties  to  form  '  -iiijij 

the  sum  of  100/.  parcel  thereof,  for  goods  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  and  the  sum  of 
134/.  12*.  residue  thereof,  for  goods  sold  and  delivered  by 
the  plaintiff  to  one  Mary  Anne  Hammond,  the  wife  of 
George  Hammond,  on  the  collateral  guarantee  of  the  de- 
fendant, and  which  said  action,  at  the  time  of  the  making 

with  the  terms, 

of  the  agreement,  and  executed  :  Heldt  first,  that  there  was  no  subsisting  parol  agreement ;  and, 
secondly,  that  the  deed,  being  co-extensive  with  the  supposed  agreement,  the  plaintiff  had  con- 
ceived his  action  in  assumpsit  erroneously,  and  should  nave  brought  covenant :  Heid  also,  that 
the  defendant  was  entitled  to  set  up  the  defence,  that  there  was  no  parol  agreement,  under  the 
plea  of  non  assumpcit,  although  (per  Mau^e,  J. )  had  it  been  a  case  of  merger  of  the  agreement 
in  the  deed,  that  tact  should  have  been  specially  pleaded. 

r  The  plaintiff  declared  upon  an  agreement,  by  which  the  defendant  undertook  to  becxone 
answerable  for  certain  sums  of  money,  and  give  security  for  their  payment,  upon  the  stay  of 
proceedings  in  an  action  against  himself;  and  that  proceedings  were  stayed  by  an  order  of  a 
judge.  The  defendant  pleiuled,  that  the  order  of  the  judge  directed  a  conditional  stay  of  pro- 
ceedings only  ;  the  plaintiff  replied,  taking  issue  upon  the  stay  of  proceedings  :  Evidence  being 
S'ven  of  the  order  of  the  judge,  imposing  a  condition  before  the  proceedings  were  stayed:  HM, 
at  the  defendant  was  entitled  to  a  verdict. 

To  a  declaration  in  assumpsit  for  an  attorney's  costs  in  an  action  commenced  by  him  against 
the  defendant,  the  defendant  pleaded  that  he  was  always  ready  and  willing  to  pay  a  just  and 
reasonable  sum  in  satisfaction  of  the  demand,  and  that  before  ue  commencement  of  the  suit,  he 
offered  to  pay  such  just  and  reasonable  sum :  It  was  proved  that  he  had  offered  to  pay  the  oosta 
when  the  bill  was  taxed  :  Held,  that  such  evidence  did  not  support  the  plea,  and  that  the  plaintiff 
was  entitled  to  a  verdict. 


the  subject  of 
a  deed ;  that 
alterations 
were  made  in 
it  by  both  par- 
ties, and  that 
at  length  a 
deed  was 
drawn  up  in 
accordance 
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of  the  promise  of  the  defendant,  hereinafter  mentioned,  1841. 
was  depending  in  the  said  Court  That  before  and  at  the  ^^yumsl^ 
time,  &C.,  the  defendant  was  entitled,  under  and  by  virtue  „  «• 
of  an  mdenture  of  settlement,  made  on  the  marriage  of  the 
defendant  with  one  Frances  Faulconer,  to  the  residue  of 
certain  moneys  in  the  said  indenture  mentioned,  and  the 
defendant  was  then  also,  under  and  by  virtue  of  the  same 
settlement,  interested  in  and  entitled  to  other  residue  of 
certain  other  moneys,  to  be  recovered  on  two  several  policies 
of  assurance,  then  effected  on  the  life  of  his  said  wife 
Frances,  of  all  which  said  premises,  defendant  at  the  time, 
&c,  had  notice.  And  thereupon,  heretofore,  to  wit,  on  the 
23rd  day  of  January,  1840,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  accept  the 
security  hereinafter  mentioned,  and  would  consent  and 
agree  not  to  take  any  ftirther  proceedings  in  the  said 
action,  the  defendant  then  undertook  and  promised  the 
plaintiff  to  secure  the  said  sum  of  lOOiL,  and  so  much,  if 
any,  of  the  said  sum  of  134/L  12«.  as  should  not  have  been 
recovered  before  the  16th  November  next,  in  an  action 
which  the  plaintiff  conditionally  covenanted,  at  the  request 
of  the  defendant,  to  commence  against  the  said  Greorge 
Hammond,  and  also  all  costs  and  expenses  which  might  be 
incurred  in  the  said  last  mentioned  action,  with  interest 
thereon,  by  an  assignment  of  the  respective  residues,  pay- 
able to  the  defendant,  under  or  by  virtue  of  the  said  inden-* 
ture  of  settlement  as  aforesaid,  and  also  to  give  the  accept* 
ance  of  him,  the  defendant,  for  the  payment  of  the  said 
debt  of  2ML  12f.,  payable  on  the  said  16th  November ; 
subject  to  the  aforesaid  agreement  as  to  the  said  sum  of 
134iL  12«.,  together  with  interest  thereon,  and  also  to  pay 
the  costs  as  between  attorney  and  client,  then  named  in  the 
said  action  so  commenced  and  prosecuted  by  the  plaintiff 
against  the  defendant  as  aforesaid ;  and  also  the  costs  of  and 
relating  to  the  said  security,  and  other  the  costs  of  the 
plaintiff  then  incurred,  or  to  be  incurred  by  him,  in  rela- 
tion  to  the  premises.     And  the  plaintiff  avers,  that  he, 

H  H  2 
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1841.        confidiDg  in  the  said  promise  and  undertaking  of  the  dc- 
YuMOL^    fendant,  did  then  consent  and  agree  to  accept  the  said 
»•  security^  and  not  to  take  any  fiirther  proceedings  in  the 

said  last-mentioned  action ;  and  thereupon,  afterwardfif,  to 
wit,  on  the  23rd  January,  1840,  by  a  certain  order  of  the 
Right  Hon.  Mr.  Justice  Williams^  then  made  by  consent  in 
the  said  last-mentioned  action,  it  was  ordered  that  all  further 
proceedings  in  the  said  last-mentioned  action  should  be, 
and  the  same  then  were,  and  from  thence  hitherto  have 
been,  and  still  are,  stayed ;  and  the  plaintiff,  in  &ct,  fur- 
ther saith,  that  although  the  defendant,  in  part  performance 
of  his  said  promise  and  undertaking,  did  afterwards,  to  wit, 
on  the  22nd  January,  1840,  aforesaid,  seal  and  deliver  to 
the  plaintiff,  and  the  plaintiff  then  accepted  as  such  se- 
curity as  aforesaid,  a  certain  indenture  of  assignment  of  the 
said  respective  residues,  payable  to  the  defendant,  as  afore- 
said ;  and  although  the  defendant  did  also  then  accept  and 
deliver  to  the  plaintiff  a  bill  of  exchange,  drawn  by  the 
plaintiff  upon  the  defendant,  for  the  said  sum  of  234 JL  12#., 
payable  on  the  said  16  th  November,  with  interest  thereon, 
nevertheless  the  plaintiff^  in  fistct,  further  saith,  that  although 
the  costs,  as  between  attorney  and  client,  then  incurred  in 
the  said  action,  so  stayed  as  aforesaid,  together  with  the 
costs  of  and  relating  to  the  said  security,  amounted  to  a 
large  sum,  to  wit,  the  sum  of  55L  \s.  ScL,  and  although  the 
costs  of  the  plaintiff  then  and  since  incurred  by  him  in  re- 
lation to  the  premises,  amount  to  another  large  sum  of 
money,  to  wit,  the  sum  of  20&,  whereof  the  defendant 
afterwards,  &c.,  had  notice,  yet  the  defendant,  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  and 
intending  to  deceive  and  deft^ud  the  plaintiff  in  this  be- 
half, hath  not,  although  often  requested  so  to  do,  paid  the 
said  costs,  as  between  attorney  and  client,  then  incurred  in 
the  said  last-mentioned  action,  or  the  costs  of  and  relating 
to  the  said  security,  or  the  said  other  costs  of  the  plaintifl; 
incurred  by  him  in  relation  to  the  premises,  or  any  or  either 
of  them,  or  any  part  thereof,  but  on  the  contrary  thereof. 
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hath  wholly  omitted  and  refused,  and  still  doth  omit  and        1841. 
refuse  to  pay  the  same;  by  reason  whereof  the  plaintiff       filmbe 
heretofore,  to  wit,  on  the  7th  March,  1840,  was  forced  and  «»• 

JjUftNBY* 

obliged,  and  did  necessarily  and  unavoidably  pay  to  J.  B. 
Wathen,  then  being  the  attorney  of  him  the  plaintiff,  in 
and  about  the  premises,  a  large  sum  of  money,  to  wit,  the 
sum  of  55L  Is.  8d.  being  the  amount  of  the  said  costs 
between  attorney  and  client,  incurred  in  the  said  action 
so  stayed  as  aforesaid,  together  with  the  costs  of  and  re- 
lating to  the  said  security ;  and  he,  the  plaintiff,  hath  also 
become  liable  to  pay  to  the  said  J.  B.  Wathen,  as  such 
attorney  as  aforesaid,  another  large  sum  of  money,  to  wit, 
the  20Ly  as  and  for  the  costs  of  the  plaintiff,  then  and  since 
incurred  by  him  in  relation  to  the  premises;  by  means 
whereof  the  plaintiff  hath,  for  a  long  space  of  time,  to  wit, 
from  thence  hitherto,  been  deprived  of  the  use,  benefit,  and 
advantage  of  the  said  sum  of  55L  Is.  8d,  and  of  divers 
great  gains  and  profits  which  he  might  and  otherwise  would 
have  obtained  from  the  use  of  the  same,  and  is  by  means  of 
the  premises,  otherwise  greatly  injured  and  damnified,  to 
the  damage  of  the  plaintiff  of  SOOL 

Pleas,  first,  non  assumpsit 

Secondly,  that  the  further  proceedings  in  the  said  action 
so  commenced  and  prosecuted  by  the  plaintiff  against  the 
defendant,  as  in  the  declaration  mentioned,  have  not  been, 
nor  are  they  stayed  according  to  the  plaintiff's  agreement 
in  that  behalf,  but  on  the  contrary  thereof,  the  said  action 
is  still  depending  and  not  discontinued  or  stayed,  and  it  is, 
by  the  said  order  of  the  said  Right  Hon.  Mr.  Justice 
WilUamSf  in  the  declaration  mentioned,  bearing  date  the 
23rd  January,  1840, ordered,  that  upon  payment  of  234/.  lOs. 
the  debt  for  which  that  action  was  brought,  together  with 
interest  thereon,  on  the  16th  November  then  next,  all  fur- 
ther proceedings  should  be  stayed ;  and  it  is  thereby  further 
ordered,  that  unless  the  said  debt  and  interest  be  paid  as 
aforesaid,  the  plaintiff  is  to  be  at  liberty  to  sign  final  judg- 
ment, and  issue  execution  for  the  amount,  with  costs  of 
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1841.        judgment,  execution,  officers' fees,  sheriff 's  poundage,  and 
*^"j;jJ^J~^     all  incidental  expenses.     Verification. 

V.  Thirdly,  as  fiur  as  relates  to  the  non-payment  of  the  said 

costs,  as  between  attorney  and  client,  incurred  in  the  said 
action,  commenced  and  prosecuted  by  the  plaintiff  against 
the  defendant,  as  in  the  declaration  mentioned,  and  the 
costs  of  and  relating  to  the  said  security,  the  defendant 
says,  that  the  plaintiff  ought  not  to  maintain  his  action 
against  the  defendant  because  he  was  always,  firom  the 
time  of  the  making  his  said  promise,  and  still  is  ready  and 
willing  to  pay  a  just  and  reasonable  sum  in  satis&ction  and 
discharge  of  those  costs  respectively,  whereof  the  said  J.  B. 
Wathen,  &c.,  had  notice ;  and  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  1st  of  March, 
1840,  he,  the  said  defendant,  proposed  and  offered  to  the 
said  J.  B.  Wathen,  to  pay  him  such  just  and  reasonable 
sum  in  satisfiu^tion  and  discharge  of  such  costs  respectively, 
but  the  said  J.  B.  Wathen  then  refused  to  accept  the  sum 
so  offered,  and  demanded  of  the  defendant  for  the  said 
costs,  an  exorbitant  sum,  and  more  than  was  justly  due  and 
of  right  payable  to  him  in  respect  of  the  said  costs.  Veri- 
fication. 

The  replication  joined  issue  upon  the  first  plea.  To  the 
second  plea,  the  plaintiff  replied,  that  he,  by  reason  of  any- 
thing by  the  defendant  in  that  plea  alleged,  ought  not  to 
be  barred  fix)m  having  and  maintaining  his  aforesaid  action 
thereof  against  him,  because  he,  the  plaintiff,  at  the  time 
of  the  making  of  the  said  promise  of  the  defendant,  did,  as 
hi  the  declaration  alleged,  consent  and  agree  not  to  take 
any  fiirther  proceedings  in  the  said  action,  and  did  then 
and  until  and  at  the  time  the  plaintiff  so  accepted  the  said 
security  as  aforesaid  cease,  and  hath  fix)m  thence  hitherto 
ceased  to  prosecute  the  same  and  all  fiirther  proceedings 
thereon  were,  at  the  time  the  plaintiff  so  accepted  the  said 
security  as  aforesaid,  and  fi^m  thence  hitherto  have  been 
stayed  according  to  the  plaintiff's  said  agreement  in  that 
behalf     To  the  third  plea,  so  far  as  related  to  the  non- 
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payment  of  the  costs,  as  between  attorney  and  client,  in- 
curred in  the  action  commenced  and  prosecuted,  by  the 
plaintifF  against  the  defendant,  as  in  the  declaration  men- 
tioned,  and  the  costs  of  and  relating  to  the  said  security, 
the  plaintiff  replied,  that  he,  the  plaintiff,  by  reason  of  any- 
thing by  the  defendant  in  that  alleged,  ought  not  to  be 
barred  from  maintaining  his  aforesaid  action  thereof  against 
the  defendant,  because,  he  saith,  that  the  defendant  did  not 
offer  to  the  said  J.  6.  Wathen  a  just  and  reasonable  sum 
in  satis&ction  and  discharge  of  such  costs  respectively,  in 
manner  and  form  as  the  defendant  hath  alleged. 

Issue  was  joined  on  the  replications  to  the  second  and 
third  pleas,  and  the  cause  went  down  to  trial  before 
Maule,  J.,  at  the  sittings  after  Hilary  Term,  1840.  In  8Uj>- 
port  of  the  declaration,  evidence  was  then  given  with  a 
view  to  shew  that  a  parol  agreement  existed  between  the 
plaintiff  and  the  defendant.  It  was  proved  that  a  draft  of 
the  agreement  was  prepared,  and  was  submitted  to  tlie 
parties  for  approval ;  that  this  document  passed  several 
times  from  one  to  the  other,  various  alterations  being  made 
in  it,  but  at  length  it  was  admitted  by  both  to  contain  all 
those  terms  which  might  be  agreed  upon,  and  on  the  22nd 
January,  1840,  the  deed  was  executed  in  accordance  with 
its  terms  (a).     Upon  this  evidence  it  was  contended,  on  the 


1841. 


FlLMF.H 

V. 
BURNBY. 


(a)  The  following  is  a  copy  of 
the  deed  :  "  This  indenture  made 
the  22nd  day  of  January,  1840, 
between  William  Burnby,  of  £u8- 
ton  Square,  in  the  county  of  Mid- 
dlesex, Esq.,  of  the  one  part,  and 
Thomas  Henry  Filmer,  of  Ber- 
ners  Street,  Oxford  Street,  in  the 
game  county.  Cabinet  Maker  and 
Upholsterer,  of  the  other  part; 
Whereas,  by  indenture,  bearing 
date  on  or  about  the  4th  of 
April,  183S,  and  made  between 
the  said  Wm.  Burnby,  of  the  first 
part,  Frances  Faulconer,  of  New 


Haven,  in  the  county  of  Sussex, 
spinster,  of  the  second  part,  and 
William  John  Whyte,  of  Vernon 
Place,  Bloomsbury  Square,  in 
the  county  of  Middlesex,  gent., 
and  Robert  Southee,  of  Ely  Place, 
in  the  same  county,  gent.,  of  the 
third  part,  (being  the  settlement 
made  in  contemplation  of  a  mar- 
riage then  intended,  and  which 
was  shortly  afterwards  duly  so- 
lemnized between  the  said  W. 
Burnby  and  Frances  Faulconer, 
and  which  said  Frances  Faul- 
coner was,  at  the  date  of  the  said 
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FlLMER 

V, 
HURNBY. 


part  of  the  plaintiff,  that  a  parol  agreement  existed  between 
the  parties,  upon  which  the  plaintiff  was  entitled  to  sue. 


settlement,  an  iDfant,  under  the 
age  of  twenty-one  years,)  all  and 
singular,  the  part  or  share,  or 
parts  or  shares  of  the  real  and 
personal  estate  of  Thomas  Chip- 
pen  Faulconer,  the  then  late 
father  of  the  said  Frances  Faul- 
coner,  to  which  the  said  Frances 
Faulconer  was  then,  or  would,  on 
her  attaining  the  age  of  twenty- 
one  years,  or  at  any  time  there- 
after, become  entitled,  under  or 
by  virtue  of  the  therein  recited 
will  of  the  said  Thomas  Chippen 
Faulconer,  and  also,  &c.,  were 
assigned  unto  the  said  William 
John  White,  and  Robert  Southee, 
their  executors,  &c.,  upon  trust, 
to  call  in  and  receive  payment  of 
the  said  part  or  share,  &c.,  and 
raise,  appropriate,  and  set  apart, 
out  of  the  said  part  or  share,  &c., 
the  sum  of  SOOO/.  sterling,  to  be 
held  by  the  said  trustees,  upon 
the  trusts  hereinafter  declared, 
concerning  the  same,  and  to  pay 
and  transfer  the  residue  of  the 
said  monies,  &c.,  remaining,  after 
satisfying  the  said  sum  of  SOOOl. 
unto  the  said  Wm.  Burnby,  his 
executors,  &c.,  for  his,  and  their 
own  absolute  use  and  benefit,  and 
by  the  said  now  reciting  inden- 
ture, the  said  Wm.  Burnby,  did 
covenant  and  agree  with  the  said 
William  John  Whyte,  and  the  said 
Robert  Southee,  that  he,  the  said 
William  Burnby,  his  heirs,  &c., 
would,  at  his  and  their  costs  and 
charges,  within  forty  days  after 
the  solemnization  of  the  said  then 
intended  marriage,  effect  a  policy 
or  policies  of  assurance,  in  the 


name  or  names  of  the  said  William 
John  Whyte  and  Robert  Southee, 
or  the  survivor  of  them,  their 
executors,  &c.,  in  the  life  of  the 
said  Frances  Faulconer,  for  the 
sum  of  10,000^.,  and  would  pay 
the  annual  or  other  premium,  or 
sum  of  money,  which  should  be 
necessary  for  keeping  the  said 
policy  or  policies  on  foot,  until 
the  said  Frances  Faulconer  should 
attain  the  age  of  twenty-one  years, 
or  die  under  that  age ;  and  it  was 
thereby  agreed  and  declared  that 
if  the  said  Frances  Faulconer 
should  die  under  the  age  of 
twenty-one  years,  the  said  trus- 
tees should  receive  the  monies  to 
be  recovered  under  such  policy 
or  policies  of  assurance,  and 
thereupon  or  thereout  to  deduct 
or  retain  the  sum  of  3000^  to  be 
held  by  them,  upon  the  trusts 
therein  mentioned  or  referred  to, 
and  should  pay  the  residue  of 
such  monies  unto  the  said  Wm. 
Burnby,  his  executors,  &c. ;  and 
whereas,  since  the  solemnisation 
of  the  said  marriage  between  the 
said  Wm.  Burnby  and  F^rances 
Faulconer,  (now  Frances  Burnby), 
the  part  or  share  of  the  estate  of 
the  said  Thomas  Chippen  Faul- 
coner, Esq.,  deceased,  to  which 
the  said  Frances  Burnby  will,  on 
her  attaining  the  age  of  twenty- 
one  years,  become  entitled,  &c., 
has  been  ascertained  and  appro- 
priated by  the  trustees  of  the  said 
will,  and  has,  by  them,  been  laid 
out  and  invested  in  the  purchase 
of  8709/.  155.  lOJ.,  3i  per  cent. 
consols,  which  sum  is  now  stand- 


HILARY    TERM,   4    VICT. 


473 


and  that  the  defendant  could  not  take  advantage  of  an  ob- 
jection that  there  was  no  such  parol  contract,  but  a  spe- 


ing  in  the  names  of  Thomas 
Martin  Wood,  &c.,  and  others, 
the  present  trustees  of  the  said 
will,  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of 
England ;  and  whereas,  suh- 
aequently  to  the  said  marriage, 
the  said  William  Burnby  did,  in 
puranance  of  the  said  covenant 
and  agreement,  in  that  behalf 
contained  in  the  said  hereinbefore 
recited  indenture  of  settlement, 
effect  two  certain  policies  of  as- 
surance in  the  North  British  In- 
surance Office,  and  the  Pelican 
Insurance  Office,  &c.,  on  the  life 
of  the  said  Frances  Burnby,  each 
of  which  said  policies  is  for  the 
sum  of  5000/.,  &c. ;  and  whereas 
the  said  Frances  Burnby  will,  if 
then  living,  attain  her  age  of 
twenty-one  years,  on  the  16th 
day  of  September  now  next  en- 
suing; and  whereas  the  said  W. 
Burnby  now  stands  justly  and 
truly  indebted  to  the  said  Thomas 
Henry  Fllmer,  in  the  sum  of 
234/.  12^.,  videlicet,  in  the  sum 
of  100/.  for  goods  sold  and  de- 
livered by  the  said  Thomas  Henry 
Filmer  to  him,  the  said  William 
Burnby,  and  in  the  further  sum 
of  134/.  1 2s.  for  goods  sold  and  de- 
livered by  the  said  Thomas  Henry 
I^mer  to  one  Mary  Ann  Ham- 
mond, the  wife  of  G.  Hammond, 
of  Stone  House,  near  Canterbury, 
in  the  county  of  Kent,  on  the  col- 
lateral guarantee  of  the  said  W. 
Burnby  as  he  the  said  W.  Burnby 
doth  hereby  admit  and  acknow- 
ledge. And  whereas  the  said 
Thomas  H.  Filmer  did  on  or  about 


the  3rd  day  of  December  now 
last,  commenced  an  action  in  the 
Court  of  Queen's  Bench  at  West- 
minster, against  the  said  W. 
Burnby  for  the  recovery  of  the 
said  sum  of  234/.  12«.,  and  which 
said  action  is  still  pending ;  and 
whereas  in  order  to  prevent  fur- 
ther proceedings  in  the  said  action 
and  the  increase  of  costs  conse- 
quent thereon,  the  said  W.  Burn- 
by  hath  proposed  to  secure  the 
said  sum  of  100/.  so  due  in  res- 
pect of  goods  sold  and  delivered 
to  him  the  said  W.  Burnby  as 
aforesaid;  and  also  so  much  if 
any  of  the  said  sum  of  134/.  12#. 
so  due  in  respect  of  goods  sold 
and  delivered  to  the  said  Mary 
Ann  Hammond,  as  shall  not  have 
been  recovered  on  or  before  the 
16th  day  of  November  next,  in 
an  action  which  the  said  T.  H 

• 

Filmer  has  conditionally  cove- 
nanted at  the  request  of  the  said 
W.  Burnby  to  commence  against 
the  said  George  Hammond  for 
the  recovery  of  such  last  men- 
tioned sum,  and  also  all  costs  and 
expenses  which  may  be  incurred 
and  sustained  or  paid  by  the  said 
T.  H.  Filmer  in  such  last  men- 
tioned action,  together  with  inte- 
rest on  such  sums,  costs,  and 
expenses  respectively  at  the  rate 
of  five  percent,  per  annum,  by  an 
assignment  of  the  said  respective 
residues  payable  to  him,  the  said 
W.  Burnby,  under  or  by  virtue 
of  the  said  recited  indenture  of 
settlement  as  aforesaid,  of  the 
hereinbefore  mentioned  sum  of 
8709/.    158.    lOd,    3\    per  cent. 


1811. 


Filmer 

V. 
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cialt J  only,  under  a  plea  of  non  assumpsit.   It  was  eventually 
agreed  that  the  learned  judge  should  direct  the  jury  to  find 


consols,  and  of  the  monies  to  be 
recovered  under  the  hereinafter 
mentioned  polices  of  assurance 
on  the  life  of  the  said  Frances 
Bamby  remaininp^  after  deducting 
or  satisfying  the  said  sum  of 
SOOO/.  mentioned  in  the  same 
indenture  of  settlement ;  and  also 
to  give  the  acceptance  of  him  the 
said  W.  Burnby,  for  the  whole 
amount  of  the  said  debt,  or  sum  of 
234/.  12#.  payable  on  the  said  I6th 
November  next,  subject  to  the 
aforesaid  agreement  as  to  the  said 
sum  of  124/.  12«.,  together  with 
interest  thereon  in  the  meantime 
at  the  rate  aforesaid,  and  also  to 
pay  the  costs  as  between  attorney 
and  client  already  incurred  in  the 
said  action.  And  also  the  costs 
of  and  relating  to  this  present 
security,  and  other  the  costs  of 
the  said  T.  H.  Filmer  incurred  or 
to  be  incurred  by  him  in  relation 
to  the  premises,  and  to  which 
the  said  T.  H.  Filmer  hath  con- 
sented and  agreed,  and  hath 
accordingly  agreed  not  to  take 
any  further  proceedings  in  the 
said  action  :  And  whereas  in  part 
pursuance  of  the  said  recited 
proposal  and  agreement,  the  said 
W.  Bumby  hath  accepted  and 
delivered  to  the  said  T.  H.  Filmer 
a  bill  of  exchange  drawn  upon 
him,  the  said  W.  Bumby,  by  the 
said  T.  H.  Filmer,  for  the  said 
sum  of  234/.  I2s,  which  said  bill 
of  exchange  bears  even  date  with 
these  presents,  and  is  payable  on 
the  said  l6th  day  of  November, 
together  with  interest  thereon,  to 
be    computed     from    the    date 


thereof  at  the  rate  of  five  per  cent, 
per  annum.  Now  this  indenture 
witnesseth,  that  in  further  pur- 
suance of  the  said  recited  proposal 
and  agreement,  and  in  considera- 
tion of  the  premises,  and  also  in 
consideration  of  five  shillings  of 
lawful  money  of  Great  Britain  by 
the  said  T.  H.  Filmer  paid  to  the 
said  W.  Burnby  at  or  imme- 
diately beyond  the  sealing  and 
delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknow- 
ledged that  he,  the  said  W.  Bum- 
by, hath  bargained,  sold,  as- 
signed, transferred,  and  set  over, 
and  by  these  presents  doth 
bargain,  &c.  unto  the  said  T.  H. 
Filmer,  his  executors,  &c.,  all 
that  the  residue  payable  to  him, 
the  said  W.  Bumby,  under  and 
by  virtue  of  the  said  recited 
indenture  of  settlement,  &c., 
henceforth  absolutely,  subject 
nevertheless  to  the  trusts  herein- 
after declared  concerning  the 
same,  and  to  the  proviso  next 
hereinafter  contained,  that  is  to 
say,  provided  always,  and  it  is 
hereby  agreed  and  declared  that 
the  said  T.  H.  Filmer,  his  exe- 
cutors,  &c.,  do  and  shall  stand 
and  be  possessed  of  and  interes- 
ted in  as  well  all  monies  which 
may  come  to  his  or  their  hands, 
or  be  received  by  him  or  them 
under  or  by  virtue  of  these  pre- 
sents, as  also  all  monies,  if  any, 
which  may  be  recovered  and  re- 
ceived by  him,  the  said  T.  H. 
Filmer,  his  executors,  &c.,  in  the 
said  action,  to  be  brought  against 
the  said    George  Hammond  as 
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according  to  his  view  of  the  case,  and  he  directed  a  verdict 
for  the  defendant,  upon  the  ground  that  there  was  no  parol 
agreement 


aforesaid  (after  paying  and  satis- 
lying  thereout  all  the  extra  and 
other  costs  by  him,  &c.  in  and 
about  such  action)  upon  trust,  in 
the  first  place  to  take  up  and  pay 
the  said  bill  of  exchange,  when 
the  same  shall  become  due  and 
payable,  and   to  retain  and  pay 
thereout  to  and  for  himself  and 
themselves  respectively,  all  other, 
if  any  the  principal  and  interest 
moneys  hereby  intended  to  be 
secured,  which    shall    then    be 
due    and    owing    to    the    said 
T.    H.  Filmer,    his    executors, 
&c.,    and     all    costs,     charges, 
and  expenses  attending  the  reco- 
vering and  obtaining  payment  of 
such  moneys,  and  the  execution 
of  the  trusts  and  powers  hereby 
created,  and  pay  and  assign  the 
residue  or  surplus,  if  any,  of  the 
said  monejTS,  after  such  payments 
and  deductions  as  aforesaid,  unto 
the  said  W.  Burnby,  his  execu- 
tors, &c.;     And    it    is    hereby 
declared  that  the  receipt  or  release 
of  the  said  T.  H.  Filmer,  his  exe- 
cutors, &c.,  for  any  sum  or  sums 
of  money  to  be  received  by  him 
or  them  in  the  execution  of  the 
trusts     hereinbefore     contained 
shall    effectually  discharge    the 
person  or  persons    paying   the 
same  from  all  responsibility  in 
respect  of  the  application  thereof: 
And  the  said  W.  Burnby  doth 
hereby  for  himself,  his  heirs,  &c. 
covenant  and  declare  and  agree 
to  and  with  the  saidT.  H.  Filmer, 
his    executors,  &c.   in    manner 
following,  that  is  to  say,  that  the 


said  policies  of   assurance,  &c. 
are  now  valid  and  subsisting  po- 
licies, and  that  he,  the  said  W. 
Burnby,  hath  not  at  any  time 
heretofore  made,  done,  or  execu- 
ted, or  knowingly  suffered,  or  been 
privy  to,  or  omitted  any  act,  mat- 
ter, or  thing  whatsoever,  where- 
by the   said   residues,  moneys, 
or  premises  hereby  assigned,  or 
any  part  thereof   are  assigned, 
impeached,  charged,  or  in  any- 
wise encumbered,  or  whereby  the 
said  T.  H.  Filmer,  his  executors, 
&c.,  may  be  in  anywise  hindered 
or  prevented  from  recovering  or 
receiving  the  same  residues,  &c., 
or  any   part  thereof,  save  and 
except  a  certain  charge  or  secu- 
rity given  by  the  said  W.  Burn- 
by,  to  one  William  Chaplin,  &c.; 
And  also  that  he,  the  said  W. 
Burnby,  or  any  other  person  or 
persons  by  his  order  or  for  his 
use,  shall   not   nor  will  at  any 
time  hereafter  make,  do,  commit, 
or    suffer   any  act,  matter,    or 
thing   whatsoever,  whereby  the 
said  residues,  &c.,  shall  or  may 
be  released  or  otherwise  dischar- 
ged, unless  with  the  consent  in 
writing  of  the  said  T.  H.  Filmer, 
his  executors,  &c. ;  but  shall  and 
will  in  case  of  default  being  made 
in  payment  of  the  said  principal 
and  interest  intended  to  be  here- 
by secured  or  any  part  thereof, 
at  the  time  and  in  manner  here- 
inbefore provided    for  pajrment 
thereof,  permit  and  suffer  the  said 
Thomas  Henry  Filmer,  his  exe- 
cutors, &c.,  peaceably  and  quietly 
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Upon  the  second  issue  a  question  arose,  whether  it  was 
necessary  that  a  stay  of  proceedings  should  be  shewn  to 
have  taken  place.  For  the  plaintiff  it  was  contended,  that 
the  substantial  issue  was  the  making  of  the  agreement, 
while  on  behalf  of  the  defendant,  it  was  urged,  that  the 
plaintiff,  by  his  replication,  had  put  in  issue  the  stay  of 
proceedings,  and  tiiat  that  issue  not  being  affirmatively 
supported  by  the  plaintiff,  he  was  entitled  to  a  verdict 
Upon  this  point,  Maule^  J.,  also  directed  a  verdict  for  the 
defendant. 

Upon  the  third  issue,  the  evidence  adduced  on  behalf  of 


to  recover  all  the  eaid  residues 
he,  and  every  part  thereof ;  and 
moreover  that  he,  the  said  Wm. 
Bumby,  his  executors,  &c.,  shall 
and  will,  until  the  said  Frances 
Bumby  shall  attain  the  age  of 
twenty-one  years,  pay  the  pre- 
miums or  other  monies  requisite 
for  keeping  on  foot  the  said  here- 
inbefore mentioned  policies  of 
assurance ;  and  also  shall  and  will 
from  time  to  time,  and  at  all 
times  after  such  default  as  last 
aforesaid,  in  payment  of  the  said 
principal  and  interest  moneys  in- 
tended to  be  hereby  secured,  or 
any  part  thereof,  upon  the  re- 
quest of  the  said  Thomas  Henry 
Filmer,  his  executors,  &c.,  but 
at  the  expense  of  him  the  said 
Wm.  Bumby,  his  executors,  &c., 
make,  do,  and  execute,  or  cause 
to  be  made,  &c.,  all  and  every 
such  further  and  other  acts, 
deeds,  matters,  and  things,  as- 
signments and  assurances  what- 
soever, for  the  better  and  more 
effectually  assigning  and  as- 
suring the  said  residues,  &c., 
unto  the  said  Thomas  Henry  Fil- 
mer, his  executors,  &c.,  freed  and 
discharged  of  and  from  the  pro- 


viso for  redemption  hereinbefore 
contained,  and  all  equity,  by  vir- 
tue thereof,  as  by  the  said  Thomas 
Henry  Filmer,  his  executors,  &c., 
shall  be  advised  or  required: 
And  the  said  Thomas  Henry  Fil- 
mer doth  hereby  for  himself.  Sec, 
covenant,  promise,  and  agree 
with,  and  to  the  said  Wm.  Bum- 
by, his  executors,  &c.,  that  he, 
the  said  Thomas  Henry  Filmer, 
shall  and  will,  from  time  to  time, 
upon  being  furnished  with  suffi- 
cient moneys  for  that  purpose 
commence  an  action  in  one  of 
her  Majesty's  Courts  at  West- 
minster, against  the  said  George 
Hammond  forthwith,  or  as  soon 
as  conveniently  may  be,  after  the 
execution  of  these  presents  for 
the  recovery  of  the  amount  in 
value  of  the  said  goods  sold  and 
delivered  to  the  said  Mary  Ann 
Hammond,  as  aforesaid,  and  shall 
and  will  duly  prosecute  such 
action;  Provided  always,  and  it 
is  hereby  lastly  agreed  and  de- 
clared that  the  principal  moneys 
to  be  ultimately  recoverable  by 
virtue  of  this  security,  shall  not 
exceed  the  sum  of  500/.,  in  witness 
whereof,  &c.  , 
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the  defendant  was,  that  the  defendant's  attorney  had  met  the        ^^"^^  • 
plamtiff 's  attorney,  and  that  the  latter  having  demanded  pay-       Filmeb 
ment  of  the  costs,  the  former  had  offered  to  pay  him  what-       bubnbv 
ever  should  be  found  due,  upon  taxation.     The  plaintiff 
objected  that  the  allegation  of  the  defendant  being  ready 
and  willing  to  pay  a  reasonable  sum  was  not  supported  by 
this  evidence,  but  a  verdict  was  entered  for  the  defendant 

Bwnpasy  Seijt,  subsequently  moved  for  a  rule,  caUing 
on  the  defendant  to  shew  cause  why  a  verdict  should  not 
be  entered  for  the  plaintiff,  with  such  damages  as  the 
Court  should  direct,  or  why  there  should  not  be  judgment 
entered  for  the  plaintiff  non  obstante  veredicto,  on  the 
second  issue. 

Ludiow  and  Channelly  Seijts.,  and  Swann,  now  shewed 
cause,  first,  there  was  no  agreement  existing  before  the 
execution  of  the  deed,  on  which  the  plaintiff  could  sue; 
and  that  being  the  case,  the  defendant  was  entitled^  under 
the  plea  of  non-^assumpsit,  to  shew  that  he  had  never  entered 
into  the  agreement  alleged.  2  Stark.  EvicL  p.  77 ;  Oilb. 
Evid.  183(a).  He  did  not  rely,  it  was  to  be  observed, 
upon  a  merger  of  the  agreement  in  the  covenant  by  deed, 
but  by  that  plea,  he  denied  that  the  parol  agreement  had 
ever  been  entered  into,  and  that  there  was  any  such  binding 
contract  between  the  parties  as  was  alleged  by  the  declara- 
doiu  That  there  was  no  parol  agreement  was  obvious, 
because  the  comparison  of  the  deed  with  the  declaration 
distinctly  shewed  that  the  former  only  carried  into  effect 
the  terms  alleged  in  the  latter  to  have  formed  the  subject 
of  an  agreement,  and  which,  until  the  deed  was  executed, 
were  not  binding  upon  the  parties.  The  two  were,  in  fact, 
co-extensive;  and  such  being  the  case,  the  plaintiff  had 
brought  his  action  in  a  wrong  form ;  in  assumpsit,  instead  of 
in  covenant     The  jury  had  found  that  the  agreement  and 

(a)  Vide,  Neaie  v.  BPKemie,  2  C,  M.  &  R.  67. 


478  CA8£S   ON    POINTS  OF   PRACTICE,  C.    P. 

1841.  the  deed  were  co-extensive,  and  the  verdict  was  rightly 
entered  for  the  defendant.  Upon  the  second  issue  it  was 
obvious  that  the  plaintiff  had  not,  in  &ct,  stayed  the  pro- 
ceedings in  the  cause  which  was  pending.  The  issue  was 
simply  whether  proceedings  had  been  stayed.  The  order, 
upon  which  the  affirmative  was  sought  to  be  proved,  was 
not  a  positive,  but  a  conditional  stay  of  proceedings  only, 
and  the  jury  had  rightly  found  that  issue  for  the  defendant. 
Ball  V.  Stanley  (a).  Upon  the  third  issue,  the  defendant 
was  also  entitled  to  retain  his  verdict  The  effect  of  the 
proof  which  was  given  was,  that  the  defendant  ofiered  to 
pay  the  bill,  if  it  was  taxed  It  was  the  right  of  every 
person  to  have  an  attorney's  bill  taxed  which  was  delivered 
to  him,  and  the  defendant  had  here  only  clothed  his  ofier 
with  a  term  which  he  was  entitled  to  impose,  and  the  oflfer 
was,  therefore,  one  which  was  sufficient,  and  the  plea  was 
sufficiently  proved.  Sadler  v.  Palfreyman  and  Others  (6). 

Bompasy  Seijt,  and  Hurlstone,  for  the  plaintiff.  There 
was  a  sufficient  agreement  upon  the  draft  to  entitle  the 
plaintiff  to  sue  upon  it,  and  to  recover  in  this  action.  The 
draft  which  was  prepared,  afforded  clear  and  distinct  evi- 
dence by  parol  of  that  which  afterwards  existed  by  deed. 
The  deed  itself  contained  the  words  '^  hath  agreed,"  and 
also  recited  a  preexisting  agreement,  and  the  general  effect 
of  its  terms  shewed  that  there  was  a  contract  already  in 
existence.  But  supposing  it  to  be  a  contract  by  deed,  it 
was  the  duty  of  the  defendant  to  plead  that  the  agree- 
ment was  void  for  that  reason,  and  that  there  was  no  sub- 
ject matter  for  an  action  of  assumpsit  Weston  v.  Foster(e) 
was  a  case  strongly  in  point,  and  shewed,  that  if  a  simple 
contract  debt  be  meiged  in  a  specialty  subsequently  given, 
it  must  be  pleaded  specially.  The  second  plea  afibrded 
no  answer  to  the  action.  The  issue  raised  was  a  simple 
one,  whether  proceedings  had  been  stayed,  and  the  isuct  of 

(a)  Ante,  vol.  8,  p.  344.  &  Man.  598. 

ib)  1  Ad.  &  Ell.  717 ;  3  Nev.        (c)  2  Biag.  N  C.  693$  3  Scott,  155. 
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more  being  alleged  in  the  plea  than  was  necessary  to  be  184 1. 
disproved^  would  not  entitle  the  defendant  to  a  verdict  if  it  Fiuier 
was  not  disproved.  There  was  no  denial  of  the  agreement, 
bat  the  allegation  of  the  defendant  rested  only  on  the  effect 
of  the  order  of  Mr.  Justice  WiUiamt.  The  allegation  that 
the  proceedings  were  not  stayed  was  no  answer  to  the 
action ;  it  was  not  a  condition  precedent,  although  it  might 
be  admitted  that  the  non-performance  of  the  agreement 
would  afford  the  defendant  a  ground  of  action  against  the 
plaintiff.  Mapes  v.  Sydney  (a).  Cook  v.  Dowse  (b),  Jervii 
V.  Sydney  (c).  Upon  the  third  issue,  the  plaintiff  was 
clearly  entitled  to  a  verdict  The  tender  proved  was  that 
of  the  attorney  to  pay  the  costs  upon  their  being  taxed. 
Such  proof,  however,  would  not  support  the  allegation  of 
tender.  Such  an  allegation  could  only  be  supported  by 
proof  of  a  personal  offer  by  the  defendant  to  pay,  the  offer 
being  clogged  by  no  condition. 

TiNDAL,  C.  J. — I  am  of  opinion,  that  with  respect  to  the 
first  issue,  the  verdict  which  has  been  entered  for  the  de« 
fendant  should  not  be  disturbed.  The  question  is,  whether 
the  plaintiff  had  any  right  to  sue  upon  a  parol  contract  in 
this  case,  upon  the  evidence  which  was  adduced  upon  the 
trial  On  the  part  of  the  defendant,  it  was  allied,  that 
there  was  no  distinct  parol  contract,  upon  which  the  action 
could  be  maintained,  but  that  there  was  an  existing 
covenant  under  seal,  which  would  give  the  plaintiff  a 
remedy  for  all  the  subject  matter  of  the  action.  That  in- 
volves two  inquiries :  first,  whether  there  was  a  covenant 
co-extensive  with  the  agreement ;  and,  secondly,  whether 
there  was  a  parol  contract  existing  before  that  covenant,  of 
which  the  plaintiff  could  avail  himself  Now,  it  appears  to 
me,  that  there  is  an  existing  covenant  which  is  co-extensive 
with  the  claim  of  the  plaintiff.  The  action  is  brought  on  a 
promise,  by  which  the  defendant  is  said  to  agree  to  give  a 

(a)  Cro.  Jac.  683.  (c)  3  Dowl.  h  Ry.  483. 

(6)  Cro.  Car.  341. 
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1841.        certain  security,  and  also  to  pay  the  costs  in  two  actions, 
FiLMER       namely,  in  an  action  which  the  plaintiff  had  brought  against 
e-  the  defendant,  and  the  stay  of  proceedings,  in  which  was 

the  ground  of  the  promise ;  and  also  to  pay  the  costs  m  an 
action  which  might  eventually  be  brought  by  the  plaintiff 
against  Mr.  Hammond,  in  which  case,  if  the  plaintiff  in- 
curred any  expense  by  the  verdict  being  against  him,  the 
defendant  not  only  undertook  to  pay  those  costs,  but  in- 
terest upon  them.  The  breach  laid  in  the  declaration  is, 
that  neither  of  these  two  classes  of  costs  was  paid ;  that  is, 
neither  in  the  original  action  which  was  brought  by  the 
plaintiff  against  the  defendant,  and  in  which  the  plaintiff 
says  that  he  agreed  to  stay  all  proceedings,  and  in  which 
all  proceedings  had  been  stayed,  nor  in  the  other  action 
which  might  be  brought  LiCt,  us  see,  therefore,  whether 
there  is  in  this  deed  any  covenant  by  which  the  party 
might  receive  both  these  classes  of  costs,  for  if  there  is  not, 
the  contention  of  the  defendant  is  rendered  groundless. 
The  deed  begins  with  a  recital  of  a  contract  entered  into 
preparatory  to  the  making  of  the  deed,  and  that  contract, 
among  other  things,  recites  an  agreement  with  respect  to 
the  costs  of  both  actions.  Then  it  goes  on  to  give  security 
for  the  subject  matter  of  the  first  action,  by  pledging  certain 
stock  in  which  the  plaintiff  had  an  mterest;  and  also  making 
a  proviso,  that  when  all  is  done  which  is  required  by  the 
deed,  the  pledge  shall  be  redeemed ;  and  then  there  is  a 
covenant  to  do  certain  things  which  are  contracted  between 
the  parties.  The  whole  question  which  arises  is,  whether, 
on  compariiig  together  the  recital  in  the  deed,  the  proviso, 
and  the  covenant,  we  can  perceive  that  both  classes  of  costs 
now  sought  to  be  recovered,  are  secured  by  the  covenant  ? 
The  covenant  is  in  these  terms:  "Whereas  in  order  to 
prevent  further  proceedings  in  the  said  action,  (that  against 
the  defendant)  and  the  increase  of  costs  consequent  thereon, 
the  said  W.  Bumby  hath  proposed  to  secure  the  said  sum  of 
lOOLy  &c,  as  aforesaid,  and  also  so  much,  if  any,  of  the  said 
sum  of  134/L  I2s.  so  due,  in  respect  of  goods  sold  and  de- 
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livered  to  the  said  M.  A.  Hammond,  as  shall  not  have  been  1841. 
recovered  on  or  before  the  16th  November  next,  in  an 
action  which  the  said  T.  H.  Filmer  has  conditionally 
covenanted,  at  the  request  of  the  said  W.  Bumby,  to 
commence  against  the  said  G.  Hammond,  for  the  recovery 
of  such  last-mentioned  sum,  and  also  all  costs  and  expenses 
which  may  be  incurred  and  sustained  or  paid  by  the  said 
T.  H.  iilmer,  in  such  last-mentioned  action,  together  with 
interest  on  such  sums,  costs,  and  expenses  respectively,  &&" 
What  is  the  "  last-mentioned  ?"  There  is  no  other  men- 
tioned but  the  action  between  Filmer  and  Hammond,  and 
if  the  covenant  had  contained  nothing  further,  there  would 
have  been  no  remedy  for  costs  relating  to  the  original 
action.  But  it  goes  on  to  provide  for  the  security,  by  an 
assignment  of  the  respective  residues  payable  under  the 
marriage  settlement,  and  by  giving  an  acceptance  for  the 
whole  amount  of  the  debt  or  sum  of  234/L  12«.,  subject  to 
the  aforesaid  agreement  as  to  the  sum  of  124^  12i.,  together 
with  interest  thereon,  and  **  also  to  pay  the  costs  as  between 
attorney  and  client  already  incurred  in  the  said  action,  and 
also  the  costs  of  and  relating  to  this  present  security,  and 
other  the  costs  of  the  said  T.  H.  Filmer,  incurred  or  to  be 
incurred  by  him  in  relation  to  the  premises."  It  appears 
to  me,  that  these  latter  words  let  you  into  a  consideration  . 
of  the  whole  of  the  deed,  and  do  not  confine  the  agreement 
contained  in  the  covenant  only  to  the  proviso,  and  that  if 
you  allege  a  defence  to  the  whole  deed,  you  allege  it  to  the 
recital  What  is  the  recital  ?  That  the  security  shall  ex- 
tend as  well  to  the  costs  of  the  agreement  as  to  the  other 
costs ;  and  it  seems  unreasonable  to  say,  that  where  they 
bona  fide  entered  into  the  covenant  that  security  should  be 
given  for  costs,  the  covenant  should  only  extend  to  the 
costs  in  an  action  which  might  never  be  brought  at  aU,  and 
should  not  extend  to  the  costs  of  an  action  then  pending. 
Looking,  therefore,  at  the  deed,  I  think  that  the  covenant 
does  comprehend  the  costs  sought  to  be  recovered  in  this 
action,  and,  therefore,  that  this  action  should  not  have  I)een 
VOL.   IX.  II  D.   p.   c. 
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brought  upon  the  parol  contract,  but  upon  the  contract 
under  seal.     Still,  however,  there  is  an  objection  which 
r.  remains  to  be  considered.     Was  there,  before  this  contract 

was  entered  into,  a  parol  agreement  on  which  the  plaintiff 
could  have  declared,  because  if  there  was,  by  all  the  rules 
of  pleading,  the  defendant  could  not  avail  himself  of  this 
answer  under  non  assumpsit,  but  should  have  confessed 
and  avoided  it.  But  I  cannot  say,  on  the  evidence  referred 
to,  on  the  recital  in  the  deed,  and  on  my  Brother  Maulers 
notes,  that  there  was  such  a  distinct  agreement,  because  it 
seems  to  me,  that  all  was  in  fieri,  in  a  state  of  mere  pre- 
paration, and  that  both  sides  were  employed  in  framing  an 
agreement,  which  was  to  be  effected  by  a  contract  under 
seal.  The  evidence  which  is  reported  to  us  is,  that  the 
draft  was  going  back  and  forwards,  alterations  were  made 
in  it  from  time  to  time  by  both  parties  up  to  the  moment 
of  the  execution  of  the  deed,  and  it  is  impossible  to  say 
that  there  was  any  distinct  substantive  agreement  except 
that  upon  the  deed  itself.  But  my  Brother  Bompas  says, 
that  the  defendant  should  have  pleaded  this  in  answer  to 
the  action,  and  that  he  could  not  avail  himself  of  it,  under 
non  assumpsit,  and  he  refers  to  one  of  the  examples  given 
in  the  rule  of  Court  of  H.  T.,  4  Wm.  4,  s.  3  (a) :  **  In  every 
species  of  assumpsit,  all  matters  in  confession  and  avoidance, 
including  not  only  those  by  way  of  discharge,  but  those 
which  shew  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded,  fee."  But  it  is  to  be  observed,  that  in 
this  case,  the  plea  does  not  admit  the  cause  of  action  as  laid 
in  the  declaration,  but  the  contention  is,  that  there  was  no 
such  parol  promise  separate  from  the  deed.  The  very  form 
of  non  assumpsit  says  in  effect,  that  there  is  no  such  con- 
tract as  that  declared  on,  and  that  is  the  main  and  im- 
portant question  between  the  parties.  Upon  the  second 
plea,  it  appears  to  me  also^  that  the  verdict  should  remain 

(a)  Ante,  rol.  2,  p.  322. 
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as  it  now  stands.     This  is  a  matter  of  very  little  conse-        1841. 

quence,  because  it  involves  no  more  than  the  costs  of  the       pJTJJ^T^^ 

plea  itself  for,  it  seems  to  me  that  the  substantive  part  ^' 

of  the  issue    is^  that  the  proceedings  have  not  actually 

been  stayed,  but  continue  up  to  this  time ;  and  the  words 

of  the  replication  are  sufficiently  laige  to  include  that,  so 

that  the  parties  go  to  issue,   whether  there  has  been  a 

stay  of  proceedings  or  not     As  to  the  third  plea,  I  think 

that  the  verdict  should  be  entered  for  the  plaintiff,  because 

it  seems  to  me,  that  the  allegation,  that  the  defendant  had 

ofiered  to  pay  a  reasonable  and  proper  sum  for  costs,  is  not 

made  out  by  proof  of  an  offer,  that  when  the  bill  was  taxed 

he  would  pay  the  costs. 

BosANQUET,  J. — The  material  question  in  this  case  arises 
upon  the  plea  of  non  assumpsit,  and  that  depends  upon  the 
question  of  whether  there  is  a  simple  contract  between  the 
parties,  or  whether  in  truth  the  demand  is  founded  on  a 
specialty.  At  the  trial,  it  was  agreed  that  my  Brother 
Maule  shold  direct  the  jury  upon  the  £Eu;ts  of  the  case,  and 
it  appeared  to  him  that  there  was  no  simple  contract  proved, 
and  he  ordered  the  verdict  to  be  entered  for  the  defendant^ 
upon  the  plea  of  non  assumpsit  But  the  case  has  been 
aligned  upon  the  ground  that  that  was  not  a  proper  view 
to  take  of  it,  looking  at  the  drafts  which  had  been  pre- 
pared before  the  execution  of  the  deed,  and  at  the  deed 
itself  First,  it  was  aigued  that  there  was  a  parol  agreement 
between  the  parties,  before  the  execution  of  the  deed  I 
think  the  result  of  the  new  rules  is,  that  if  a  simple  contract 
once  existed,  and  the  defendant  desired  to  get  rid  of  it  by 
shewing  that  it  had  been  put  an  end  to,  it  lies  on  him  to 
put  it  on  the  record  by  his  plea.  The  question  is,  here, 
whether  there  ever  was  any  such  simple  contract  ?  llrst  of 
all  it  is  said,  that  the  drafts  which  were  prepared  amounted 
to  an  agreement  between  the  parties.  Grenerally,  where  a 
negotiation  takes  place  with  a  view  to  certain  matters  being 
carried  into  efiect  by  a  deed,  and  drafts  are  prepared, 

I  I  2 
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1841.        subject  to  the  approbation  of  both  parties,  and  the  deed  is 
FnlfBR       carried  into  effect,  there  is  no  simple  contract  between  the 
^-  parties,  the  deed  being  that  which  was  contemplated  by 

them.  It  is  clear  that  the  draft  in  this  case  was  merely 
preparatory  to  the  deed,  and  the  circumstances  of  its  having 
been  prepared,  it  seems  to  me,  cannot  be  relied  on  as  con- 
stituting a  simple  contract  between  the  parties.  But  then 
it  is  said,  that  there  is  that  recited  in  the  deed  which  may 
be  evidence  of  a  precedent  contract,  and  which,  if  not 
carried  into  execution  by  the  deed,  may  be  declared  upon. 
Tlie  question  on  that  will  be,  whether  or  not  security  has 
been  given  by  the  deed  for  that  which  is  the  subject  of  the 
action,  and  it  appears  to  me  that  there  has.  First  of  all, 
the  recital  extends  to  that  which  is  the  subject  of  the 
present  action.  It  states  the  whole  of  the  arrangement 
between  the  parties,  and  it  includes  both  sets  of  costs,  both 
the  costs  of  the  action  between  the  plaintiff  and  the  de- 
fendant, and  those  of  the  action  between  the  plaintiff  and 
Mr.  Hammond.  The  recital  stood  alone,  and  it  was  said 
that  that  was  evidence  of  an  existing  prior  contract  Hie 
ground  on  which  I  am  disposed  to  put  the  case  is,  that  all 
the  matter  contained  in  it  is  carried  into  effect  by  the  sub- 
sequent part  of  the  deed.  The  proviso  states  various  things, 
the  performance  of  which  is  the  condition  of  the  security 
which  is  given ;  and  amongst  other  things,  there  are  men- 
tioned the  costs  of  suit  against  Mr.  Hammond,  and  the 
interest  thereon,  and  it  is  admitted  that  the  proviso  does 
not  itself  contemplate  the  costs  which  are  the  subject  of  the 
action.  Hie  recital  does  contemplate  them  then,  and  the 
proviso  does  not,  but  then  there  is  the  covenant,  which  is 
not  confined  merely  to  the  proviso,  but  which,  according  to 
my  construction  of  it,  extends  to  the  payment  of  all  that 
which  appears  by  the  deed  to  be  agreed  to  be  paid  between 
the  parties.  Therefore,  it  appears  that  the  covenant  is  a 
covenant  by  specialty,  by  which  it  is  agreed  that  the  subject 
of  this  action  should  be  secured,  and  that  no  action  on  simple 
contract  will  lie.     My  opinion  is  founded  upon  the  ground 
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that  the  supposed  agreement  bad  only  matter  in  contem-  1841. 
plation,  which  was  to  be  carried  into  effect  by  deed,  and  the  Filmbr 
deed  having  carried  it  into  effect,  that  is  the  contract,  and 
the  only  contract  between  the  parties.  With  respect  to  the 
second  issue,  that  is  matter  of  comparatively  small  conse- 
quence, because,  if  the  plaintiff  cannot  have  judgment  to 
recover  anything  on  the  declaration,  the  effect  of  the  finding 
on  this  issue  is  not  very  material  But  I  think  that  the 
true  intent  and  meaning  of  the  arrangement  between  the 
parties  was,  that  these  proceedings  should  be  stayed,  and 
that  on  these  pleadings,  that  which  is  affirmed  on  one  side 
and  denied  on  the  other  is,  that  the  proceedings  were 
stayed;  and  if  they  have  not  been  stayed,  the  verdict  is 
rightly  entered  for  the  defendant  on  that  issue.  Then 
it  is  said  that  there  should  be  judgment  for  the  plaintiff  non 
obstante  veredicto.  Now,  if  the  real  meaning  of  the  con* 
tract  is  such  as  I  suppose,  it  does  not  appear  to  me  that 
there  is  any  ground  for  that  objection,  and  the  judgment 
would  be  perfectly  ineffective,  because,  as  upon  non  as- 
sumpsit the  plaintiff  cannot  recover  anything,  the  judgment 
would  not  give  him  anything.  I  think  that  the  judgment, 
therefore,  should  be  entered  on  this  plea  consistently  with 
the  verdict  Upon  the  third  issue,  I  agree  with  my  Lord 
Chief  Justice  in  the  opinion  which  he  has  expressed,  that 
the  issue  should  be  entered  for  the  plaintiff. 

Maule,  J. — I  also  think  that  the  issues  in  this  case 
should  be  disposed  of  in  the  manner  stated  by  the  Lord 
Chief  Justice.  With  respect  to  the  first  contention,  that 
there  was  evidence  on  the  subject  of  a  parol  agree- 
ment antecedent  to  the  deed,  it  seems  to  me  that  there  was 
some  evidence  upon  that  subject,  yet  that  in  fact  there 
was  no  agreement  otherwise  than  appears  on  the  face  of 
the  indenture.  Although  the  recital  of  the  indenture  is 
evidence  of  a  prior  agreement,  yet  the  other  evidence  ne- 
gatived its  existence.  The  jmrties  were  going  on  negociating, 
and  a  draft  was  prepared,  but  the  only  agreement  which 
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1841.        existed  was  that  with  respect  to  what  the  deed  should  be, 

FiuiEB       ®^^  there  was  no  agreement  to  do  the  things  subsequently 

_  ^-  covenanted  by  the  deed  to  be  done.     I  think,  therefore,  it 

BlTBNBY.  1  i_  1.  t^  1  .  . 

must  be  taken  that  there  was  no  actual  agreement  m  exist- 
ence before  the  deed,  and  that  the  intention  of  the  parties 
was,  that  what  was  to  bind  them  should  be  a  deed  and 
nothing  else,  and  that  they  did  bind  themselves  by  a  deed, 
and  that  assumpsit,  therefore,  cannot  be  maintained.  Then 
it  is  said  that  this  should  be  pleaded.  I  agree  that  it  should, 
if  there  was  a  prior  agreement  which  was  merged  in  the 
deed.  The  meaning  of  the  declaration  in  assumpsit  is,  that 
there  was  a  parol  promise,  which  is  a  promise  not  under 
seal,  and  the  plea  of  non  assumpsit  denies  the  existence  of 
such  a  promise,  and  the  declaration  cannot  be  proved  by 
showing  a  promise  under  seal  I  think,  therefore,  the  issue 
was  properly  found  for  the  defendant  That  really  dis- 
poses of  all  the  substantial  parts  of  this  case,  but  I  think 
also  that  the  second  issue  was  rightly  found  for  the  defend- 
ant Looking  at  the  declaration,  I  agree  that  it  was  im- 
material that  the  plaintiff  should  shew  the  stay  of  proceed- 
ings, but  then  the  defendant  has  denied  that  they  were 
stayed,  and  the  plaintiff  has  affirmed  that  fact,  and  the  issue 
is,  whether  they  were  stayed  or  not  There  is  no  doubt 
that  the  proceedings  were  not  stayed,  and  that  being  the 
issue,  the  defendant  has  proved  that  he  is  right  As  to  the 
question  of  judgment  non  obstante  veredicto,  I  say  nothing, 
because  I  do  not  think  that  it  arises.  Upon  the  third  issue, 
there  is  some  doubt,  but  upon  the  whole,  I  think  that  an 
ofler  to  pay  what  shall  be  found  to  be  due  on  taxation, 
does  not  necessarily  support  an  allegation  of  an  offer  to  pay 
a  reasonable  sum,  because  the  offer  makes  the  taxation  of 
costs  a  condition  precedent,  and  it  might  be  consistent  with 
the  allegation  that  the  opposite  party  was  ready  to  make 
any  deduction  which  was  reasonable,  but  that  the  defendant 
insisted  uix>n  a  taxation  taking  place. 

Rule  accordingly. 
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IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Holmes  c.  Russel.  1841. 

M  HESIGER  moved,  on  the  third  day  of  the  Term,  for  Where  a  levy 
a  rule  to  shew  cause  why  the  proceedings  in  this  case  should  ^^^^^  of 
not  be  set  aside  for  irreffularity.     The  present  was  an  ao-   the  accommo. 

°  •'  *  ^  dation  ac- 

tion on  a  bill  of  exchange  for  the  amount  of  30/L  against  the  ceptor  of  a  bill 

defendant,  as  the  accommodation  acceptor  of  that  bilL  The  the  I5th  of 

bill  was  accepted  for  the  accommodation  of  a  person  named  ^^^jJitJ^ 

Law,  who  indorsed  it  to  a  person  named  Sifnrers,  who  in-  late  to  apply  on 

,       '       .  ,  ,  ^  ©6       *  the  third  day 

dorsed  it  to  the  plaintiff.     The  day  at  which  the  bill  be-  of  the  following 
came  due  arrived  and  passed,  and  the  defendant  presumed  to  set  aside  ' 
it  had  been  paid  by  Law.     A  considerable  time  elapsed,  and  ?^^^  proceed- 

i^  J  r        '  iQgs  on  the 

nothing  was  heard  of  the  bill.     On  the  15th  February,  a  ground  of  no 

process  having 

levy  was  made  on  the  goods   of  the   defendant  for   the  been  served  on 
amount  of  the  bill,  with  costs,  poundage,  and  other  charges,  l^^y^l  pilun-** 
forming  in  the  whole  a  sum  of  45/.     It  was  sworn  by  the  *^**  proceed- 

^  ^  •'  inffs  were  irre- 

defendant,  that  no  process  or  any  proceedings  in  the  cause  guiar,  and  not 
had  been  served  upon  him,  nor  had  any  come  to  his  know- 
ledge, until  the  levy  was  made  by  the  sheriff.     The  pro- 
ceeding of  the  plaintiff,  was,  therefore,  clearly  irregular,  and 
ought  to  be  set  aside. 

CoLEiUDGE,  J. — The  defendant  might  have  gone  before 
now  to  a  judge  at  Chambers,  for  the  purpose  of  setting  aside 
the  procecdinf^,  the  levy  being  on  the  15lh  February. 
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1841.  Thesiger  submitted  that  the  proceedings  of  the  plaintiff 

Holmes       ^^^  "^^  merely  irregular,  but  null  (a).     No  process  had 
„  »•  been  served   on    the  defendant,  and  no  other  intimation 

RUSSEL. 

given  that  could  inform  him  that  proceedings  were  going 
on  against  him. 

Cur.  adv.  vulL 


Coleridge,  J. — This  was   an  application  to  set  aside 
proceedings  for  irregularity,  and  the  alleged  irregularity 
was,  that  no  process  or  notice  of  proceedings  was  served  on 
the  defendant      The  defendant  was  the  accommodation 
acceptor  of  a  bill  of  exchange.     The  time  of  the  bill  be- 
coming due  passed,  and  the  defendant  presumed  that  it  had 
been  paid,  and  no  knowledge  of  any  proceedings  by  the 
plaintiff  was  conveyed  to  the  defendant.     On   the   15th, 
execution  was  levied  on  the  goods  of  the  defendant     As 
no  notice  was  conveyed  to  the  defendant  of  the  plaintiff's 
proceedings,  no  doubt  that  would  be  ample  ground  for  set- 
ting them  aside,  if  the  application  for  that  purpose  had 
been  made  promptly.     I  think,  however,  that  the  applica- 
tion is  now  too  late.     Ever  since  the  case  of  Cox  v.   Tut- 
lock  (6),  it  is  clear,  where  there  is  an  irregularity  in  any 
proceedings  had  in  vacation,  and  there  is  time  in  the  course 
of  that  vacation  to  apply  to  a  judge  at  Chambers,  it  is  impera- 
tive on  the  party  complaining  to  do  so,  and  he  cannot  wait 
to  move  to  set  aside  the  proceedings  till  the  first  four  days 
of  the  next  Term,  if  by  his  delay  he  is  likely  to  change  the 
situation  of  the  other  party.     No  doubt  the  sheriff,  hearing 
nothing  of  these  objections,  would  have  paid  over  the  pro- 
ceeds of  the  levy  to  the  plaintiff,  and  thus  placed  the  parties 
in  a  different  situation  from  that  in  which  they  would  have 
stood,  if  the  defendant   had   applied  promptly.     I  think, 
therefore,  this  application  is  too  late,  if  the  objection  is  an 
irregularity.     But  when  it  is  said,   that  the   course   pur- 

(a)  See  Garratt  v.  Hooper,  ante,      ante,  vol.  3,  p.  551. 
vol.  1,  p.  28,  and  Roberts  v.  Spurr,  (6)  Ante,  vol.  2,  p.  47. 
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sued  by  the  plaintiff,  renders  his  proceeding  not  merely  an        1841. 
irregtdarity,  but  a  nullity.     It  is  difficult  sometimes  to  dis-       HouiBs 
tinguish  between  an  irregularity  and  a  nullity ;  but  I  think  ^' 

the  safest  rule  to  determine  what  is  an  irregularity  and 
what  is  a  nullity,  is  to  see  whether  a  party  can  waive  the 
objection.  If  he  can  waive  it,  it  amounts  to  an  irregularity ; 
if  he  can  not,  it  is  a  nullity.  I  think  this  objection  might 
be  waived.  The  next  objection  is,  that  there  was  a  wrong- 
ful affidavit  of  service,  on  production  of  which  the  plaintiff 
entered  an  appearance  for  the  defendant  But  suppose  the  * 
defendant  had  full  notice  that  an  appearance  had  been  en- 
tered for  him,  and  he  had  taken  the  declaration  out  of  the 
office,  and  pleaded,  it  could  not  be  objected  by  him,  that 
there  was  a  defective  service  ?  The  objection  might,  there- 
fore, be  waived,  and  is,  consequently,  a  mere  irregularity. 
The  lapse  of  time  is,  I  think,  a  waiver  of  the  irregularity^ 
and,  therefore,  there  ought  to  be  no  rule.  There  is  no  affi- 
davit of  merits  made,  nor  any  reason  suggested  why  the  de- 
fendant would  not  ultimately  be  compellable  to  pay  the  biU, 
so  that  there  is  no  ground  for  letting  him  in  upon  terms. 

Rule  refused. 


Franks  v.  Wicks. 

J^ ETERSDORFF  Bhevred  cause  against  a  rule  nisi,  ob-  Where  t  plaint 
tained  by  Tyndale,  requiring  the  plaintiff  to  shew  cause  ^JuOTari  ou/ 
why  the  proceedings  in  this  case  should  not  be  stayed  in  ^^Jj^  ^f*^^" 
the  Brighton  Court  of  Requests,  on  the  ground  that  the  quesu  into  the 
matter  had  already  been  disposed  of  in  a  previous  inquiry,  the  affidavit 
which  had  taken  place  on  a  plaint  levied  in  the  same  Court,  ^ppliclaion  in 

the  cause  so 
remoTod,  may  be  entitled  in  the  Queen's  Bench. 
When  the  judge  of  that  Court,  in  his  return  to  the  certiorari,  omits  some  of  the  proceedings 
which  have  taken  place,  with  respect  to  the  pUintiff's  claim,  the  omission  may  be  supplied  by 
affidavit. 

A  **  dismissal*'  by  the  judge  of  the  plaint  of  the  plaintiff,  after  hearing  witnesses  on  both  sides, 
is  equivalent  to  a  nnal  determination  on  the  merits,  and  not  merely  to  a  nonsuit. 
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1841.        when  a  dedsioD  was  pronounced  in  &vour  of  the  defendant. 
Fetersdorff  objected  that  the  affidavit  on  which  the  appli- 
cation was  founded,  was  improperly  entitled,  as  it  was  en- 
titled in  a  cause  in  this  Court,  whereas  there  was  none 
pending  here,  although  the  proceedings  had  been  removed 
fix)m  the  Court  below  by  certiorari.     The  only  cause  pend- 
ing was  in  the  Court  below.     [Coleridge^J. — 1  do  not  see 
any  difficulty  on  this  point     The  proceedings  are  removed 
by  certiorari,  and,  therefore,  there  is  a  cause  virtually  de- 
pending in  this  Court.     Consequently,  the  affidavits  are 
properly  entitled].      In  this  case  a  plaint  was  levied  in 
the  Brighton  Court  of  Requests,  which  was  erected  by  the 
3  &  4  Vict,  c   10.     On  that  occasion,  the   matter  was 
heard  by  the  judge  of  the  Court,  as  he  was  empowered, 
without  the  interference  of  a  jury.     He  heard  witnesses  on 
both  sides,  and  then  ^^  dismissed"  the  claim.     Subsequently 
a  fresh  plaint  was  levied  for  the  same  claim,  and  the  jury, 
who  were  empannelled  pursuant  to  the  act,  found  in  favour 
of  the  plaintiff  to  the  amount  of  10^     The  present  rule 
was  then  applied  for,  and  a  certiorari  issued  to  bring  up 
the  proceedings  from  the  Court  (a).    To  this  certiorari  the 
judge  had  only  letumed  the  proceedings  which  had  taken 
place  on  the  second  occasion.      The  objection  suggested 
by  the  defendant  to  the  plaintiff's  proceeding  in  the  manner 
described,  did  not  appear  regularly  before  the  Court,  as  it 
should  by  the  return  to  the  certiorari,  and  by  that  return 
only.     All  that  the  return  shewed  was,  that  the  plaintiff 
had  proceeded  regularly  to  recover  a  verdict  for  lOi  in  the 
Court  of  Requests  at  Brighton,  and  therefore,  no  materials 
were  brought  before  the  Court  by  which  the  objection  was 
made  apparent     Although  certain  facts  were  stated  in  the 
affidavits  with  relation  to  certain  supposed  proceedings,  it 
was  not  competent  for  the  Court  to  look  at  those  affidavits 
to  supply  suggested  deficiencies  in  the  return.     The  Court 
would  assume  that  all  the  proceedings  in  the  Court  below, 

(a)  Ante,  p.  \7S. 
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had  been  returned.  If  they  were,  nothing  was  shewn  to  1841. 
the  Court  which  supported  the  allegation  on  which  this 
application  was  founded,  namely,  that  there  had  been  a 
previous  decision  of  the  cause.  [^Cokriclge,  J. — I  think 
the  fiacts  which  took  place  on  the  former  occasion  may  be 
stated  by  affidavit,  although  none  of  them  appear  on  the 
fisu^e  of  the  return].  Petersdorff  then  contended,  that  a 
**  dismissal**  of  the  former  case,  was  only  equivalent  to  a 
nonsuit  in  the  Superior  Courts,  and,  therefore,  could  be  no 
bar  to  further  proceedings  for  the  same  cause  of  action. 
The  Court  had  expressed  a  doubt  in  the  case  of  Webster  v. 
Mason  (a),  whether,  under  the  Belper  Court  of  Requests 
Act)  there  could  be  a  nonsuit ;  but  that  such  a  proceeding 
could  take  place  under  the  Brighton  Court  of  Requests 
Act  was  quite  clear,  as  in  the  schedule  of  fees  at  the  end 
of  the  act,  a  particular  fee  was  awarded  for  a  "  nonsuit"  It 
was  difficult  to  attach  any  other  meaning  to  the  word  ^^  dis- 
missed," than  that  of  a  ^^  nonsuit."  If  that  was  the  meaning 
of  the  word,  then  no  valid  bar  whatever  was  shewn  to  the 
plaintiff's  claim,  and,  therefore,  he  was  perfecdy  at  liberty 
to  prosecute  it  a  second  time. 

TyndaUy  in  support  of  the  rule,  contended,  that  as  it 
appeared  firom  the  affidavits,  that  the  judge  had  heard 
witnesses  on  both  sides,  it  could  not  be  said  that  he  had 
merely  nonsuited  the  plaintiff.  It  was  clear,  that  he  had 
examined  into  the  merits  of  the  case,  and,  therefore,  in 
having  ^*  dismissed"  the  claim,  he  had  decided  that  on  the 
merits,  the  plaintiff  could  not  sustain  it 

Coleridge,  J. — This  can  not  be  considered  as  a  non- 
suit Evidence  was  heard  on  both  sides.  The  judge  was 
not  satisfied  that  the  plaintiff  had  a  valid  claim,  and,  there- 
fore, dismissed  the  cause.  The  present  rule  must,  tliere- 
fore,  be  made  al>solute. 

Rule  absolute. 

{a)  Ante,  vol.  8,  p.  705. 
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Doe  dem.  Chadwick  v.  Roe. 
Where  the         WrA  TSON  moved  for  judgment  aeainst  the  casual  ejector. 

perty  interest-  .  . 

ed  in  premises  It  appeared,  bj  the  affidavit  supporting  the  motion,  that  the 
bankniDt,  ser-  P^i^Bon  interested  in  the  premises,  against  whom  the  action 
vice  on  his  u-    ^^g  bromrht,  had  become  bankrupt     The  declaration  in 

signees  and  the      .  . 

messen^  in  ejectment  had  been  served  on  the  assignees,  and  on  the 

u^ierthe fiat,  messenger  under  the  fiat,  who  was  in  possession  of  the  pre- 

obu^Trole*  mises  sought   to   be   recovered.     This,  it   was  submitted, 

for  judgment  amounted  to  a  sufficient  service  to  authorize  signing  judg- 

casual  ejector,  ment  against  the  casual  ejector. 

Williams,  J. — I  think  that  is  a  sufficient  service,  and  you 
may,  therefore,  take  your  rule. 

Rule  granted. 


Bennett,  Executor  of,  &c  of  Barker  v.  Burton. 

Where  a de-      f^OWLINO  shewed  cause  against  a  rule  nisi,  obtained  by 

rested,  and  Hoggins^  calling  on  the  plaintiiF  to  shew  cause  why  the  de- 
without  putting    /.      ,       ,  i       1 1  i  i        i  • 

in  special  bail,  fcndant  s  costs  should  not  be  taxed  to  him,  pursuant  to  43 
chanred  imder  ^®^'  ^>  ^*  ^^>  ^  ^>  ^^^  plaintiff  having  arrested  him  for  a 
I  in  ^  ^n\  ^*    ff^ft^r  sum  than  was  recovered  by  the  verdict,  without  any 

1 J  u,  8.  f ,  oe  

was  held  not  to  reasonable  or  probable  cause.  The  defendant  had  been 
his  costs  under  arrested  for  a  sum  of  387/.,  and  the  amount  of  the  verdict  was 

September,  1838,  and  on  the  1st  of  Octol)er  the  1  &  2  Vict, 
c  110,  came  into  operation.  Without  putting  in  special 
bail,  the  defendant  applied  for  his  discharge,  and  not  having 
filed  a  petition  for  his  discharge  under  any  insolvent  act,  he 
was  set  at  liberty  under  section  7,  on  entering  a  common  ap- 
pearance. He  had  not,  therefore,  been  "held  to  special  bail,** 
although  "  arrested,"  and,  therefore,  his  case  did  not  come 
within  the  meaning  of  the  43   Geo.  3,  c.  46,  s.  3.     The 
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words  of  that  section  were,  **  arrested  and  held  to  special 
bail."  Unless  both  acts  combined,  the  defendant  was  not 
entitled  to  his  costs  under  the  act  The  case  of  Bates  v. 
PilUng  (a),  was  an  aathority  directly  deciding  that  to  en- 
title a  defendant  to  costs  under  the  43  Geo.  3,  c.  46,  s.  3,  a 
mere  holding  to  special  bail  is  not  sufficient,  there  must  be 
an  arrest  and  a  holding  to  special  bail.  The  present  rule 
must,  therefore,  be  dischaiged. 


1841. 


Bennett, 

Execator  of, 

&C.  of 

Barkbb 

9. 

Burton. 


Hoggins  supported  the  rule. 

(/OLEBnx>B,  J. — The  case  of  Bates  v.  PilUng  is  a  clear 
aathority  on  the  construction  of  the  act  of  Parliament,  that 
the  defendant  must  be  both  arrested  and  held  to  special 
baiL  Here  it  is  not  sworn  that  he  was  held  to  special  bail, 
and,  therefore,  the  present  rule  must  be  discharged. 


Rule  dischaiged. 


(a)  Ante,  vol.  2,  p.  367. 


Reoina  v.  Hedges. 
{Before  the  four  Judges.) 

Ml  his  was  a  rule  nisi  for  an  information  in  the  nature  of 
a  quo  warranto  against  the  defendant,  for  exercising  the 
office  of  Town  Councillor  of  WallingfonL  Among  the 
affidavits  filed  in  support  of  the  rule,  was  an  affidavit  by  one 
Holmes,  deposing  that  he  was  a  buigess  of  the  borough,  and 
that  in  case  the  Court  should  order  the  information  to  be 
exhibited,  it  was  his  intention  to  be,  and  to  become  really 
and  bon&  fide  the  relator. 

Reff.  Gen.,  M.  T.,  3  Vict.,  which  requires  an  affidavit  that  the  motion  it  made 
of  aieponent  as  relator. 


On  a  motion 
for  a  quo  war- 
ranto, an  affi- 
davit, stating 
that  it  is  the 
intention  of  de- 
ponent, in  case 
the  Court 
should  order 
the  informa- 
tion to  be  filed, 
to  become 
bonil  fide  the 
relator,  is  in- 
sufficient  under 
at  the  instance 
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1841.  Sir  fF.  W.  Follett,  {W.  J.  Alexander  with  him,)  who  ap- 

Regina       peared  to  shew  cause,  objected  that  this  affidavit  was  insuf- 

„  «'•  ficient  under  the  Recj.  Gen.,  M.  T.,  3  Vict,  by  which  it 

Hedges. 

was  ordered,  **  that  no  rule  be  hereafter  granted  for  filing 

any  information  in  the  nature  of  a  quo  warranto,  unless  at 

the  time  of  moving,  an  affidavit  be  produced,  by  which  some 

person  or  persons  shall  depose  upon  oath  that  such  motion 

is  made  at  his  or  their  instance,  as  relator  or  relators." 

The  Attorney  General  and  Talfourdy  Seijt,  contra,  con- 
tended, that  the  object  of  the  rule  was  to  identify  the  re* 
lator,  and  thereby  secure  the  payment  of  costs,  if  the  motion 
was  unsuccessful ;  and  that  the  affidavit  was  sufficient  for 
that  purpose.  [^Coleridge.  J. — But  for  that  purpose  the 
affidavit  should  distinctly  shew  that  the  motion  is  made  at 
his  instance.  Hiat  is  not  done  by  declaring  what  his  in- 
tention is.] 

Lord  Denman,  C.  J. — This  objection  must  prevail.  Every 
person  who  made  affidavit  in  support  of  a  motion  for  a  quo 
warranto,  was  liable,  in  the  discretion  of  the  Court,  to 
pay  costs.  The  object  of  the  rule  was  to  render  the  ex- 
ercise of  that  discretion  unnecessary  in  future,  by  making 
it  imperative  to  disclose  on  oath  who  the  real  relator  is,  at 
whose  instance  the  motion  is  made.  We  ought  not  to  have 
granted  this  rule  without  a  proper  affidavit 

LiTTLEDALB,  J. — If  wc  made  this  rule  absolute,  and 
Holmes  should  then  refuse  to  become  relator,  how  could  we 
compel  him  to  do  so  ? 

CoLERiDOE,  J. — It  is  better  to  require  a  strict  compliance 
with  the  rule  of  Court 

Rule  discharged. 
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Saunderson  and  Others  v.  Parker. 

•/rM  A RTIN  shewed  cause  against  a  nile  nisi,  obtained  by  Where  a  bond 
Cresswell,  calling  on  the  plaintifis  to  shew  cause  why  the  saant  to  i  6c  2 
writ  of  capias  ad  satisfaciendum,  issued  against  the  defend-  g.  s*  a^render 
ant  in  this  case,  should  not  be  set  aside,  and  the  defendant  Py  be  made 

.  before  judg- 

discharged  out  of  custody,  or  why  the  proceedings  on  the  ment,  although 
bond  should  not  be  stayed.     It  appeared,  from  the  affidavits,  struction  of  the 
that  the  defendant  was  a  trader,  and  having  become  indebted  ^nStion^* 
to  his  creditors,  the  plaintifis  made  the  affidavit  required  by  ^o"W  require 
the  1  &  2  Vict  c.  110,  s.  8,  for  the  purpose  of  making  the  wards, 
defendant  liable  to  commit  an  act  of  bankruptcy,  as  sug-  of  the  notice  of 
gested  in  that  section.     The  words  of  that  section  were,  »«n<ier  need  not 

,  ,  ,  now  be  made 

"  That  if  any  single  creditor,  or  any  two  or  more  creditors,  pursuant  to 
being  partners,  whose  debt  shall  amount  to  one  hundred  a^'.  t?  t. 
pounds  or  upwards,  or  any  two  creditors  whose  debt  shall  rendw  if ^e 
amount  to  one  hundred  and  fifty  pounds  or  upwards,  or  plaintifflodges 
any  three  or  more  creditors  whose  debts  shall  amount  to  the  sheriff 
two  hundred  pounds  or  upwards,  of  any  trader  within  the  ffSant,  it^is*" 
meaning  of  the  laws  now  in  force  respecting  bankrupts,  lu*?3^*^' *"n 
shall  file  an  affidavit  or  affidavits  in  her  Majesty's  Courts  of  set  it  aside,  and 
Bankruptcy,  that  such  debt  or  debts  is  or  are  justly  due  to  ings  on  the  ' 
him  or  them  respectively,  and  that  such  debtor,  as  he  or 
they  verily  believe  is  such  trader  as  aforesaid,  and  shall 
cause  him  to  be  served  personally  with  a  copy  of  such  affi- 
davit or  affidavits,  and  with  a  notice  in  writing  requiring 
immediate  payment  of  such  debt  or  debts;  and  if  such 
trader  shall   not,  within   twenty-one  days  after   personal 
service  of  such  affidavit  or  affidavits  and  notice,  pay  such 
debt  or  debts,  or  secure  or  compound  for  the  same  to  the 
satisfaction  of  such  creditor  or  creditors,  or  enter  into  a 
bond  in  such  sum,  and  with  two  sufficient  sureties  as  a 
commissioner  of  the  Court  of  Bankruptcy  shall  approve  of, 
to  pay  such  sum  or  sums  as  shall  be  recovered  in  any  action 
or  actions  which  shall  have  been  brought,  or  shall  thereafter 
be  brought  for  the  recovery  of  the  same,  together  with  such 
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Saunde&son 
and  CHhers 

e. 
Pabkeb. 


costs  as  shall  be  given  in  the  same,  or  to  render  himself  to 
the  custody  of  the  gaoler  of  the  Court  in  which  such  action 
shall  have  been  or  may  be  brought,  according  to  the 
practice  of  such  Court,  or  within  such  time  and  in  such 
manner  as  the  said  Court  or  any  judge  thereof  shall  direct, 
after  judgment  shall  have  been  recovered  in  such  action, 
every  such  trader  shall  be  deemed  to  have  committed  an 
act  of  bankniptcy  on  the  twenty-second  day  after  service  of 
such  affidavit  or  affidavits  and  notice,  provided  a  fiat  in 
bankruptcy  shall  issue  against  such  trader  vrithin  two 
calendar  months  fix>m  the  filing  of  such  affidavit  or  affi- 
davits, but  not  otherwise."  A  bond  was  given  by  the  de- 
fendant, pursuant  to  the  statute,  the  condition  of  which 
was  in  the  following  form :  "  That  if  the  said  W.  Parker, 
his  executors  or  administrators,  shall  pay  such  sum  or  sums 
of  money  to  the  said  R.  Saunderson,  W.  Morris,  and  R.  S. 
Card,  or  one  of  them,  their  or  some  one  of  their  executors, 
adminbtrators  or  assigns,  as  shall  be  recovered  in  the  said 
action,  or  in  any  other  action  which  may  have  been  or  shall 
hereafter  be  brought  for  the  recovery  of  the  said  allied 
debt,  together  with  such  damages  and  costs  as  shall  be  given 
in  the  same ;  or  shall  render  himself  to  the  custody  of  the 
gaoler  of  the  Court  in  which  the  said  action,  or  any  other, 
is  brought  for  recovery  of  the  said  alleged  debt,  according 
to  the  practice  of  such  Court  or  Courts,  within  such  time 
and  in  such  manner  as  the  said  Court  or  Courts,  or  any 
judge  thereof  respectively  shall  direct,  after  judgment  shall 
have  been  recovered  in  such  action  or  actions,  or  shall 
obtain  a  legal  discharge  or  release  fix)m  the  said  alleged 
debt,  then  the  present  obUgation  to  be  void,  but  otherwise 
to  stand  and  remain  in  full  force  and  effect."  This  con- 
dition difiered  fix>m  that  provided  by  the  act  of  Parliament, 
as  it  omitted  the  word  **  or"  before  the  words  '*  within  such 
time."  The  effect  of  this  omission  was,  that  a  render  to  be 
made  by  the  sureties  could  only  regularly  be  made  after 
judgment  was  signed.  In  the  present  case,  process  was  sued 
out,  and  after  issue  had  been  joined,  the  plaintiffs  gave 
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notice  of  trial  for  the  third  sittings  in  Michaehnas  Term^ 
and  that  the  cause  would  be  taken  as  undefended  On  the 
sitting  day,  counsel  appeared  for  the  defendant,  and  on  pro- 
ducing an  affidavit  of  merits,  the  cause  stood  over  for  the 
adjournment  day,  with  judgment  of  the  term.  On  the  3rd 
of  December,  Mr.  Justice  Coleridge  made  an  order  for  the 
render  of  the  defendant,  at  the  instance  of  the  sureties, 
and  the  render  accordingly  took  place  on  that  day.  Notice 
of  the  render  was  given  to  the  plaintiffs,  but  no  affidavit  of 
that  notice  was  made.  The  sureties  then  took  out  a  sum- 
mons before  Mr.  Justice  Patteson,  requiring  the  plaintifis 
to  give  up  the  bond  to  be  cancelled.  The  parties  appeared 
before  his  lordship,  but  he  was  of  opinion  that  he  had  no 
power  to  interfere  in  the  way  required,  and  accordingly 
made  no  order.  Since  that,  die  plaintiff  sued  out  a  writ  of 
capias  ad  satisfaciendum  against  the  defendant,  in  order  to 
fix  the  sureties.  Notice  of  this  writ  having  been  lodged 
with  the  sheriff,  was  given  to  both  sureties  on  the  15th 
January.  The  plaintiff  did  not  take  any  proceedings  on 
the  capias  ad  satisfaciendum,  and  the  present  rule  was 
subsequendy  obtained  on  the  22nd  January  to  set  aside 
that  vmt.  Martin  contended,  that  the  condition  of  the 
bond  had  not  been  fulfilled  by  rendering  the  defendant 
before  judgment  was  signed.  In  the  case  of  Owston  v. 
Coates  (a),  the  Court  of  Queen's  Bench  bad  held,  that 
a  trader  who  has  entered  into  a  bond,  with  sureties, 
under  1  &  2  Vict  c.  110,  s.  8,  might  be  rendered  by 
his  sureties  before  judgment.  There,  however,  it  would 
be  found,  on  examination  of  the  terms  of  the  bond,  that  it 
was  stricdy  conformable  to  the  provisions  of  the  statute, 
and,  therefore,  it  was  consistent  that  the  render  might  take 
place  before  the  judgment  was  signed.  The  condition  of  the 
bond  in  the  present  case  having  omitted  the  word  "  or,"  could 
only  be  satisfied  by  a  render  afler  judgment  If  even  the 
Court  thought  that  the  render  might  be  affected  before  judg- 


1841. 


Saundeason 
and  Others 

V. 

Parkee. 


(a)  2  P.  &  D.  486  ;  10  A.  &  E.  198,  S.  C. 
VOL.    DL  K   K  D.    P.    C. 
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1841.  ment  signed,  the  render  was  not  regularly  made  according  to 
g^"-^'^""""'^  the  practice  of  the  Court ;  because,  although  notice  of  the 
•nd  Others  render  having  been  made,  was  given  to  the  sureties,  no 
Pakker.  a£Sdavit  of  that  notice  had  been  sworn.  This,  according  to 
the  rule  11.  of  Trinity  Term,  1  Anne,  was  necessary,  in  order 
to  entitle  the  bail  to  be  discharged.  Under  these  circum- 
stances, the  defendant  could  not  be  considered  as  regularly 
in  custody  by  the  render  which  had  been  effected.  Tlie 
plaintids  were,  therefore,  perfectly  authorized  in  pursuing 
the  course  they  had.  As  to  the  branch  of  the  rule  requiring 
proceedings  to  be  stayed  on  the  bond,  that  could  not 
succeed.  No  proceedings  had  been  taken  on  the  bond, 
and,  therefore,  none  could  be  stayed,  and  with  respect  to 
future  proceedings,  the  Court  could  not  issue  an  injunction. 
With  respect  to  the  relief  which  the  sureties  ought  to  obtain 
in  this  case,  no  power  was  given  to  the  Court  by  the  statute 
to  relieve  them.  The  case  was  different  fix>m  that  of  the  bail, 
who,  by  the  provisions  of  the  statute  of  4  Anne,  c.  16,  s.  20, 
might  be  relieved  by  the  Court  there,  for  an  authority  was 
given.  The  bond  in  question  was  given  by  the  sureties 
pursuant  to  the  provisions  of  the  act,  and  according  to  those 
provisions,  the  Court  must  proceed.  As  no  power  was 
given  by  those  provisions  to  relieve  the  sureties,  they  were 
not  entitled  to  obtain  any  relief  The  plaintifis  did  not 
object  to  the  defendant  being  discharged. 

Cressweli  supported  the  rule,  and  contended,  that  the 
defendant  was  regularly  rendered  according  to  the  practice 
of  the  Court,  in  pursuance  of  the  condition  of  the  bond. 
The  word  "  or"  had  no  doubt  been  omitted  in  the  con- 
dition, but  that  omission  would  not  interefere  with  the 
clear  meaning  of  the  condition  and  the  intention  of  the 
parties.  The  Court  would  construe  the  condition  accord- 
ing to  that  intention.  The  clear  intention  was,  that  the 
sureties  should  be  at  liberty  to  render  the  defendant  to 
custody,  according  to  the  practice  of  the  Court,  before 
judgment      Such  a  render  had   been  regularly  effected. 
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Notice  of  the  render  had  been  given  to  the  plaintifls.  As 
to  the  affidavit  of  notice  of  render,  that  was  not  necessary  in 
order  to  make  the  render  perfect,  for,  the  only  object  of  the 
rule  of  Court  was  in  requiring  the  affidavit  alluded  to  on  the 
other  side  to  be  made,  was  to  enable  the  parties  to  obtain  the 
bail  piece  from  the  office.  It  was  an  affidavit  required  for 
the  satisfaction  of  the  officer,  to  make  it  appear  that  the 
render  had  been  made,  and  notice  given  to  the  proper  parties. 
That  did  not  make  the  render  itself  more  perfect  The 
case  then  of  Owston  v.  Coatesy  was  then  a  clear  authority 
in  &vour  of  the  application.  It  was  contended,  on  the  other 
side,  that  the  latter  psxt  of  the  rule  was  insurmountable^ 
because,  no  proceedings  had  been  taken  on  the  bond.  But 
though,  strictly  speaking,  that  might  be  so,  the  lodging  the 
capias  ad  satisfaciendum  was  a  preliminary  step,  and  which 
was  irregular,  as  the  defendant  was  in  custody  in  the  same 
suit  The  Court  had,  therefore,  jurisdiction  to  stay  pro-^ 
ceedings  on  the  bond,  even  supposing  that  it  should  not 
think  it  right  to  set  aside  the  capias  ad  satisfaciendum,  in 
order  to  enable  the  sureties  to  render  the  defendant 


1841. 


Saundersoii 
and  Othen 

Parker: 


Cur.  oAv*  vulti 


CoLERiDOE,  J. — This  was  a  rule  for  setting  aside  the 
ca.  sa.,  and  staying  all  proceedings  on  the  bond  under  th^ 
following  circumstances.  The  bond  had  been  given  under 
the  1  &  2  Vict  c.  110,  s.  8.  Before  the  trial,  an  ex  parte 
order  was  obtained  to  render  the  defendant  in  discharge  of 
his  sureties ;  the  render  was  made  and  notice  given,  where^ 
upon  the  pleas  were  withdrawn,  and  final  judgment  signed, 
on  which,  the  ca.  sa.  was  issued  for  the  purpose  of  fixing  the 
sureties.  Cause  was  shewn  upon  several  grounds,  one  of 
which  was  disposed  of  in  fact,  namely,  the  alleged  want  of 
a  committitur,  which  appeared  upon  the  affidavit  to  have 
been  duly  made.  Then  it  was  said,  that  the  render  had  not 
been  made  in  pursuance  of  the  condition  of  the  bond.  Upon 
referring  to  that  instrument,  it  appeared  that  by  inadvertence, 
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Saunderson 
and  Others 

r. 
Pakker. 


the  word  "  or''  had  been  omitted,  and  instead  of  being  con- 
ditioned to  render,  &c.,  according  to  the  practice  of  the 
Court,  or  within  such  time  and  in  such  manner  as  the  said 
Court,  or  any  judge  thereof  shall  direct,  after  judgment 
shall  have  been  recovered  in  such  action,  the  condition  ran 
with  the  same  words,  omitting  only  the  word  **  or  J*  Upon 
this,  it  was  argued  that  a  render  before  judgment  was  irre- 
gular, for  that  the  words  "  after  judgment,"  overnrode  the 
whole  sentence,  so  that  no  render  could  be  made  until 
after  judgment  In  Owston  v.  Coates  (a),  the  Court  decided 
that  the  words  ^^  after  judgment,"  do  not,  in  the  statute, 
apply  to  a  render  "  according  to  the  practice  of  the  Court.'* 
According,  therefore,  to  the  spirit  of  that  decision,  the 
statute  divides  at  the  disjunctive  ^^  or,"  and  the  latter  biBDch 
becomes  insensible  if  the  disjunctive  ^^  or"  be  omitted.  As 
then  this  render  was  before  judgment,  if  it  was  according 
to  the  practice  of  the  Court,  which,  for  the  purpose  of  the 
present  objection,  I  may  assume  it  to  be,  I  think  I  am 
quite  at  liberty  to  reject  as  superfluous  the  words  which 
follow  "  the  practice  of  the  Court"  bom  the  condition,  and 
so  this  objection  will  fail.  Butthen  it  was  said,  that  there  had 
been  no  affidavit  of  the  notice  of  the  render,  and  that  by 
R.  G.,  1  Anne,  Trin.  T.  2,  such  an  affidavit  was  a  necessary 
preliminary  to  the  dischaige  of  the  bail,  and  without  it,  the 
render  was  void.  This  point  came  before  the  Courts  in  the 
case  of  bail,  in  The  King  v.  The  Sheriffs  of  Middlesex  (6), 
and  the  Court  ^^  held,  that  the  affidavit  was  necessary  only 
in  order  to  get  the  bail-piece  out  of  the  office,  and  was 
not  necessary  to  make  the  render  complete,  so  as  to  dis- 
chaige  the  bail."  But  in  cases  like  tiie  present,  tiiere  is  no 
bail-piece,  and  I  am,  therefore,  authorized  in  saying,  that 
the  affidavit  is  not  necessary  for  any  purpose ;  and  although 
the  render  is  to  be  according  to  the  practice  of  the  Court, 
it  is  clear  that  these  words  must  receive  a  liberal  inter- 
pretation ;  a  literal  following  of  the  practice  in  bail  cannot 


{ji\  10  Ad.  &  El.  197 ;  2  Per.  &  Da.  485.       (6)  1  Chit.  Rep.  360. 
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and  Othen 

r. 
Pabker. 


be  required  in  all  particulars,  and  it  is  rather  by  way  of  1841. 
analogy  than  in  exact  detail,  that  compliance  at  all  is  re-  saundkmok 
quired.  It  was,  however,  argued  that  the  ca.  sa.  being 
sued  out  to  fix  the  bail  was  regular,  because,  although  the 
defendant  was  in  custody,  he  was  not  so  by  any  act  of 
the  plaintiff.  But  as  the  object  of  a  ca.  sa,  against  the  prin- 
cipal is  to  give  the  bail  notice,  and  where  the  principal  is 
already  in  the  sheriflTs  custody,  although  at  the  suit  of 
another  person,  it  has  been  decided,  that  the  plaintiff  can- 
not have  a  return  of  non  est  inventus  to  it ;  it  seems  to  me, 
applying  the  principle  of  those  decisions  to  the  present  case, 
that  this  ca.  sa.  was  unnecessary  and  irregidar,  the  defendant 
having  been  ateady  committed  to  prison  in  this  very  cause, 
at  the  instance  of  the  sureties  or  bail,  and  with  notice 
thereof  to  the  plaintiff.  This  rule  will,  therefore,  be  ab- 
solute for  setting  aside  the  ca.  sa.,  and  staying  all  proceed- 
ings on  the  bond.  Tlie  rule  also  extended  to  the  discharge 
of  the  defendant  out  of  custody  as  to  this  action,  to  which 
no  opposition  was  made. 

Rule  absolute,  with  costs. 


Regina  r.  The  Justices  of  Shrewsbury  and  Salop. 

{Before  the  Four  Judges.) 

J.  HIS  was  a  rule  nisi,  for  a  certiorari  to  remove  an  order  The  notice  to 
of  justices  for  the  appointment  of  overseers,  dated  the  7th  of  quirerbrthe 
April,  1840.  The  order  purported  to  be  made  by  "  William  \l  ^^'  2»  c 
Wyburgh  How,  Esq.,  mayor,  and  Thomas  Girdler  Gwynn,  removing  their 
Esq.,  two  of  her  Majesty's  justices  of  the  peace  for  the  tiorari.  should 
borough  of  Shrewsbury,  and  Henry  Diggory  Warton,  Esq.,  'of^'i'ai^^Tn. 

tending  to  sue 
forth  the  writ ;  and  on  motion  for  the  certiorari,  the  Court  must  be  satisfied  on  the  affidavits, 
that  the  party  so  named  is  the  party  by  whom,  or  on  whose  behalf,  the  notice  was  given,  and  the 
application  is  made. 

The  justices,  on  whom  the  notice  was  served  must  be  identified  with  the  justices  who  made 
the  order. 

It  is  not  sufficient  if  it  appears  on  the  affidavits,  that  an  order  of  the  same  date,  and  to  the  efiTect 
described  in  the  notice,  was  made  by  justices  of  the  same  name  as  those  to  whom  notice  was  given. 

Enlarging  the  rule  nisi,  by  consent,  will  not  cure  olgections  to  the  notice. 
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1841.        and  the  Rev.  Charles  Leicester,  clerk,  two  of  her  Majesty's 

^^^JJJ         justices  of  the  peace  for  the  county,  fee,"  and  appointed 

»• .         four  persons  (naming  them)  to  be  overseers  of  the  parish 

a1i6  Justices  of  

8hbbw8bury  of  St  Julian,  in  that  borough.  The  notice  of  the  intended 
Salop.  appUcation  for  this  rule  was  as  follows : — "  To  William  Wy- 
burgh  How,  Esq.,  mayor,  and  Thomas  Girdler  Gwynn,  Esq., 
two  of  her  Majesty's  justices  of  the  peace  for  the  borough 
of  Shrewsbury,  and  Henry  Diggory  Warton,  Esq.,  and  the 
Rev.  Charles  Leicester,  clerk,  two  of  her  Majesty's  justices 
of  the  peace  of  the  county  of  Salop.  Take  notice,  that  an 
appUcation  will  be  made  to  her  Majesty's  Court  of  Queen's 
Bench  at  Westminster,  on  Wednesday,  &c.,  that  a  writ  of 
certiorari  may  issue  to  remove  into  the  said  (3ourt  all  and 
^gular  orders  and  warrants  of  appointment  of  (naming 
the  four  persons  as  in  the  order)  to  be  overseers  of  the  poor 
of  the  parish  of  St  Julian.  (Signed)  Edward  Leake, 
Assistant  Overseer."  An  affidavit  was  made  of  service 
of  this  notice  on  four  justices,  bearing  the  same  names 
as  those  in  the  order  and  notice,  but  it  did  not,  in  any 
other  way  state  that  they  were  the  justices  who  made 
the  order.  The  rule  had  been  enlarged  to  this  Term,  by 
consent. 

The  Attorney  General  and  Mr.  Yardley,  in  shewing 
cause,  objected,  that  under  stat  13  Geo.  2,  c.  18,  s.  5,  the 
notice  did  not  sufficiently  appear  on  the  face  of  it  to  have 
been  given  "  by  the  party  suing  forth  the  certiorari,"  Hex  v. 
The  Justices  of  Lancashire  (a),  Hex  v.  The  Justices  of 
Cambridgeshire  (h).  Again,  the  affidavits  did  not  shew, 
otherwise  than  by  the  identity  of  names,  that  the  notice 
was  served  on  the  justices  who  made  the  order. 

Sir  W.  JV.  Follett  and  Whateleyy  contra.  The  statute 
requires,  not  that  the  notice  shall  state  who  is  the  party 
suing  forth  the  certiorari,  but  that  the  party  suing  forth  the 

(a)  4  B.  &  Aid.  289.  (6)  3  B.  &  Ad.  887. 
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writ  shall  give  notice.     The  party  may  be  connected  with         1841. 

the  notice  by  proof  aliunde.     \_C0leridge9  J. — How  does  it       Reoina 

appear  here  that  Leake,  who  signs  the  notice,  is  the  party  _.    .••        ^ 

making  this  application  ?]     He  alone  makes  affidavit  on  the     Shrewsbury 

merits.     [^Coleridge,  J. — The  reason  why  the  notice  should        Salop. 

disclose  who  is  the  party  suing  out  the  writ,  is,  that  the 

justices  may  have  the  opportunity  to  appear  to  shew  cause, 

in  the  first  instance,  against  granting  the  rule ;  and  one 

ground  of  objection  may  be,  that  the  party  giving  notice 

18  a  stranger,  as  in  Rex  v.  The  Justices  of  Lancashire  (a)  ]• 

The  object  of  the  statute  has  been  effected  in  the  present 

case  by  the  appearance  of  the  justices,  and  the  objections 

now  taken,  are  cured  by  their  consent  to  enlarge  the  rule. 

As  to  the  service  of  the  notice,  Reg,  v.  The  Justices  of  WiU* 

shire  (i),  shews  it  to  be  sufficient     The  identity  of  names 

is  presumptive  proof;  the  person  who  serves  the  notice  may 

have  no  knowledge  of  the  order,  or  of  the  justices  who 

made  it 

Lord  Denman,  C.  J. — The  statute  requires  proof,  on 
oath,  that  the  party  suing  forth  the  certiorari  has  given 
notice  to  the  justices  who  made  the  order.  I  find  no  proof 
here  that  the  assistant  overseer  is  the  party  suing  out  the 
writ,  either  for  himself  or  on  behalf  of  others ;  nor  does  it 
appear  satisfactorily  that  the  justices  who  were  served  with 
notice,  were  the  justices  who  made  the  order.  It  is  too 
much  to  say  that  the  object  of  the  statute  has  been  attained 
by  the  appearance  of  the  justices,  or  that  their  consent  to 
the  enlargement  of  the  rule  has  waived  the  objection. 

LiTTLEDALE,  J.,  WiLLiAMs,  J.,  and  Coi.BRii>GE,  J.,  con- 
curred. 

Rule  discharged. 

(a)  4  B.  &  Aid.  289.  (A)  Post,  p.  524. 
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Regina  V,  Stephen  Jones. 

A  role  called  r  •  WILLIAMS  shewed  cause  against  a  rule  nisi,  ob- 

cotorofa   '  tained  by  Adams,  Seijt,  calling  on  the  prosecutor  to  shew 

^[J^*^  cause  why  the  writ  of  certiorari,  issued  in  this  case,  should 

move  an  order  not  be  quashed,  quia  improvide  emanavit,  and  a  writ  of 

of  sessions  con- 
firming, with,  procedendo  awarded.     The  certiorari  had  issued  to  remove 

oni^^ticM,  ^^  order  of  justices,  made  pursuant  to  55  Geo.  3,  c.  68,  s.  2, 

to^  Seo^a™*  ^^^  stopping  up  a  footway.     The  order  had  been  confirmed, 

c.  68, 8.  2,  for  without  appeal,  at  the  Quarter  Sessions.     The  certiorari 

footpath,  to  was  then   issued,  but  without  entering  into  the  recogni- 

H  shoSd^ot  ^  zances  required  by  the  5  Geo.  2,  c.  19,  s.  2,  and  allowed 

be  quashed,  the  by  the   Quarter  Sessions.     Afterwards,  the  recomizances 

recognizances  "^  ,  ^ 

required  by  5  were  entered  into,  and  filed.     The  present  rule  was  then 

Geo  2  c   19  . 

8. 2,  not  having  obtained  to  quash  the  certiorari.     F.  Williams  submitted, 

been  entered  gj^^  ^j^^^^  ^^  present  case  did  not  come  within  the  meaning 

mto,  previous  to  "^  r  o 

the  writ  being  of  the  5  Geo.  2.     The  order  in  question  was  not  confirmed 

issued ;  al- 
though they  on  appeal,  but  without  appeal.     The  statute  of  5  Geo.  2, 

into^iSter'the  ^"^J  ^pplie^  ^^  orders  Confirmed  on  appeal.     This  appeared 

allowance :  ^y  the  title  of  the  act     It  was  "  an  Act  to  oblige  the  Jus- 

Held,  thai  Hie  'f  ,  ^       ^ 

statute  only  ap-  tices  of  the  Peace  at  their  General  or  Quarter  Sessions,  to 

died  to  cAses 

where  there  determine  appeals  made  to  them  according  to  the  merits  of 

to"the°8e88ions  ^^  ^*^*  notwithstanding  defects  of  form  in  the  original 

and  not  to  procecdimrs,  and  to  oblige  persons  suing  forth  writs  of  cer- 

cases  where  .  .        ^  ^     ^  ^ 

the  order  was  tiorari,  to  remove  orders  made  on  such  appeals  into  his 

outappealT  '  Majesty's   Court   of  King's   Bench,    to   give   security   to 

2ndly,  that  the  prosecute  them  with  effect."     Proceedings  on  appeal  were 

application  *  .  . 

should  have  spokcn  of  throughout      In   section  2,  it  was  clear,  that 

been  to  quash  ^  ,  ,  ,  , 

the  allowance^  reference  was  made  to  the  same  orders  as  those  contem- 

w-rt  iteeir  and  P^*^^^  "^y  Section  1,  and,  therefore,  to  proceedings  on  appeal, 

the  Court  re-  A  note  was  appended  by  the  reporters  to  the  case  of  Rex 

fused  to  mould  n  J  i 

the  rule,  so  as  V.  Dunn  {a)  to  the  same  effect     In  that  case,  it  was  not 

afliwonce.   ^  decided  by  the  Court  that  it  was  necessary  that  such  recog- 
nizances should  be  given  before  the  writ  of  certiorari  issued. 


(a)  8  T.  R.  217. 
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but  merely  that  the  amount  of  recognizance  should  be  in 
the  single  amount  of  501.,  and  not  two  amounts  of  25/.  each. 
He  cited  It.  v.  Jenkinson  (a).  But  supposing  that  it  was 
necessary  to  enter  into  recognizances  in  such  a  case  as  the 
present,  the  application  was  misconceived,  as  the  statute 
only  required  the  recognizances  to  be  entered  into  previous 
to  the  allowance,  and  not  the  issue  of  the  writ  of  certiorari. 
The  application,  if  any,  should  have  been  to  quash  the 
allowance  and  not  the  writ  itself.  The  certiorari  was  per- 
fectly regular.  In  R.  v.  Abergele  ((),  the  recognizances  had 
not  been  duly  entered  into,  and  the  sessions,  notwithstand- 
ing, allowed  it  The  Court  of  King's  Bench  quashed  the 
allowance,  but  sent  back  the  writ  to  the  sessions,  to  have  it 
duly  allowed,  after  the  parties  prosecuting  the  writ  should 
have  entered  into  a  proper  recognizance.  Under  any  view 
of  the  case,  the  present  rule  must  be  dischaiged. 


1841. 


Adams,  Seijt,  supported  the  rule,  and  contended,  that  the 
case  came  clearly  within  the  spirit  of  the  5  Geo.  2,  a  19, 
if  not  within  its  words,  and  therefore  the  Court  would  be 
inclined  to  give  effect  to  so  beneficial  a  statute  by  a  liberal 
construction,  rather  than  a  narrow  one.  With  respect  to  the 
form  of  the  rule,  the  case  of  R.  v.  Abergele^  already  referred 
to,  was  an  authority  to  shew  that  the  Court  would  mould  the 
rule,  so  as  to  answer  the  circumstances  of  the  case.  There, 
the  original  application  was  to  quash  the  certiorari,  but  the 
Court  moulded  the  rule  so  as  to  quash  the  allowance.  No 
objection  could  exist  to  such  a  course  being  pursued  in  the 
present  case. 

Cur,  adv.  vult, 

Coleridge,  J. — This  was  an  application  to  quash  a  cer- 
tiorari, and  to  award  a  procedendo,  the  certiorari  having 
issued  to  remove  an  order  made  by  two  justices,  under  55 
Geo.  3,  c  68,  s.  2,  and  which  had  been  confirmed  without 


(a)  1  T.  R.  82. 


ib)  5  Ad.  &  £1.  795 ;  1  Nev.  &  Per.  235. 
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i^peal  by  the  Quarter  Sessions.     The  ground  of  objection 
to  the  removaly  rested  on  the  5  Geo.  2,  c.  19,  s.  2,  which 
requires  that  before  any  certiorari  shall  be  allowed  to  re- 
move the  judgments  therein  referred  to,  the  party  prose- 
cuting it  shall  enter  into  the  recognizance  there  specified ; 
and  it  was  objected  and  admitted  that  no  such  recognizance 
had  been  entered  into,  before  the  allowance  of  the  certiorari 
in  question.  But  it  was  first  urged  that  the  statute  in  its  terms 
applied  not  to  the  order  of  magistrates  out  of  sessions,  but  to 
judgments  at  sessions  confiirming  such  orders.    It  is  only  ne- 
cessary however,  to  compare  the  language  of  the  second  and 
first  section  of  this  statute  to  perceive  that  the  judgments  or 
orders  spoken  of  in  the  recital,  and  enacting  part  of  the  second 
section  are  judgments  or  orders  given  or  made  by  justices  out 
of  sessions,  the  proceedings  upon  which,  in  case  of  appeal, 
it  was  intended  to  prevent  the  interruptions  of  by  the  too 
frequent  and  vexatious  use  of  the  writ  of  certiorari.     It  was 
then  objected,  secondly,  to  the  application,  that  although  im- 
properly allowed,  the  writ  itself  had  been  properly  issued, 
and  the  cases  of  JRex  v.  Dunn  (a),  and  Rex  v.  Abergele  {b\ 
were  cited  as  authorities,  to  shew  that  where  the  objection 
was  the  want  of  a  proper  recognizance,  the  Court  would 
quash  the  allowance,  but  leave  the  writ  itself  imtouched. 
In  both  those  cases,  the  recognizance  was  correct  in  point 
of  time,  but  defective  in  other  respects.     They  are,  how- 
ever, authorities,  to  shew  that  this  rule  was  misconceived, 
as  directed  against  the  writ  itself;  for  the  ground  on  which 
they  proceeded  was,  that  the  respective  recognizances  were 
nullities,  and,  therefore,  that  none  had  been  entered  into 
before  allowance,  which  is  the  very  objection  here  made. 
The  Court,  in  the  case  of  Hex  v.  Dunn,  simply  discharged 
the  rule,  and  refused  to  take  any  notice  of  the  writ,  until  a 
proper  recognizance  having  been  entered  into,  it  should  be 
again  allowed  and  returned.     In  the  latter  case,  they  en- 
larged the  time  for  a  return  to  be  made,  after  the  entering 


(a)  8  T.  R.  217.  eft)  5  Ad.  &  El.  795 ;  1  Nev.  &  Per.  235. 
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into  the  proper  recognizances,  and  a  new  allowance  by  the 
sessions.  It  appears,  that  recognizances  have  been  entered 
into  in  this  case,  and  are  now  upon  the  file.  Although, 
therefore,  upon  an  application  directed  formally  against  the 
allowance,  the  Court  might  be  boimd  to  quash  it,  yet  that 
would  probably,  in  the  end,  be  productive  of  no  benefit  to 
the  defendant ;  and,  at  all  events,  the  statute  being  now 
substantially  complied  with,  I  do  not  feel  called  on  to 
mould  the  rule  as  was  done  in  Rex  v.  Abergele.  It  will, 
therefore,  be  discharged,  but,  under  the  circumstances, 
without  costs. 

Rule  accordingly. 


607 
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Bailey  and  Another  v.  Bellamy  and  Others. 
{Before  the  Four  Judges,) 

\jrRA  Y  had  obtained  a  rule  nisi,  to  set  aside  a  warrant  of  a  wammt  of 
attorney,  and  all  subsequent  proceedings,  for  irregularity.  ^f^^jJSg. 
It  appeared  that  the  warrant  of  attorney,  which  was  to  con-  m«ntfor  loow. 

*^*^  "^  was  executed 

fess  judgment  for  1000/.,  was  executed  by  the  defendants  by  the  defend- 
in  the  presence  of  an  attorney,  who  subscribed  his  name  as  a  testttion  of 
witness,  pursuant  to  Stat.  1&2  Vict  c  110,s.  9,as  follows:—  ^^"^^il^ 
**  Signed,  sealed,  and  delivered  by  the  said  (defendants)  in  by  an 

i/»        1         1  r       attorney,  pur- 

my  presence,  and  I  declare  myself  to  be  the  attorney  for  soant  to  sut. 
the  said  (defendants),  and    I  subscribe  as  such  attorney,  no,  8.9.    An 
(Signed)  J.  S.  C."     Before  judgment  was  entered  up,  an  j^^^Jg''" 
alteration  was  made  in  the  warrant,  by  agreement  between  made  by  con- 
the  plaintiffs  and  defendants,  by  substituting  the  sum  of  sum,  by  substi- 
2000i  for  the  sum  previously  inserted,  and  the  defendants  ^d^e^«2S^td. 
immediately  re-cxecuted  the   warrant  in  the  presence  of  •!>*  retraced 

•'  ,  *  nia  gignature 

J.  S.  C,  by  retracing  their  signatures  with  a  dry  pen,  and  with  a  dry  pen, 

again  delivering   the    instrument   as  their  act  and  deed,  vered  the  in- 
strument The 
attorney,  vrho  was  present,  wrote  his  initials  opposite  to  the  alteration,  and  drew  a  dry  pen  over 
the  attestation,  ana  over  each  letter  of  hit>  own  signature  :    Heldt  that  the  warrant  of  attome\ 
was  not  duly  attested  under  the  9th  section  of  the  statute. 
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1841.        J.  S.  C.  said,  ^^  I  must  go  through  the  same  foimalities,''  and, 

Bailky       thereupon,  drew  a  pen  over  the  previous  attestation,  and  over 

and  Another    every  letter  of  his  former  signature,  saying,  "  Isubscribe  myself 

Bbllamy      as  such  attorney."     He  also  wrote  his  initials  on  the  margin 

of  the  warrant  opposite  to  the  alteration.     This  rule  was 

obtained  on  the  ground  that  this  attestation  and  subscription 

were  insufficient  under  the  1  &  2  Vict  c.  110,  s.  9. 

R,  V.  Richards  and  Petersdorff  now  shewed  cause,  and 
contended,  that  tracing  the  name  was  a  sufficient  signature, 
and  that  it  had  been  so  held  under  the  Statute  of  Frauds. 
But  even  that  form  was  unnecessary.  An  attorney,  by  ex- 
plaining to  the  parties  the  nature  of  the  instrument,  and  sub- 
scribing the  attestation,  had  at  once  satisfied  the  1  &  2  Vict 
c.  110,  and  a  subsequent  alteration  in  the  sum,  by  consent 
of  the  parties,  would  not  render  his  presence  again  ne- 
cessary. 

Cresswelly  contra.  The  effect  of  the  alteration  after  sig- 
nature by  the  parties,  was  to  make  the  warrant  a  new  in- 
strument, and  a  fresh  execution  was  necessary.  The  at- 
testation and  subscription  by  the  attorney  with  a  dry  pen, 
would  have  been  wholly  nugatory  on  occasion  of  the  first 
execution,  and  was  equally  insufficient  on  the  second.  The 
10th  section  enacts,  that  the  mere  understanding  of  the 
nature  and  effect  of  the  warrant,  shall  not  cure  a  defective 
execution. 

Lord  Denman,  C.  J.— The  statute  1  &  2  Vict  c.  110, 
requires  attestation  and  subscription,  and  a  declaration  that 
the  subscription  is  made  in  a  particular  character.  I  cannot 
say  that  the  requisitions  of  the  statute  have  been  complied 
with  in  the  present  instance. 

LiTTELDALE,  J. — An  attestation  in  compliance  with 
the  statute  was  necessary  to  the  validity  of  the  instrument 
after  the  alteration,  and  as  strictly  to  be  observed  in  the 
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mode  of  effecting  it,  as  it  was  on  the  first  occasion  of  the        1841. 
execution.  ^l^i^ 

and  Another 

Williams  and  Coleridoe,  Js.,  concurred.  Bellamy 

and  Others. 

Rule  absolute. 


Reoina  v.  The  Justices  of  Denbighshire. 

Xr  UNDAS  shewed  cause  against  a  rule  for  issuing  a  Where  a  no- 
mandamus,  to  be  directed  to  the  justices  of  Denbighshire,  d^j^beS^e 
commandinfic   them   to  enter  continuances,  and   hear  an  o"i«rofre- 

o  ^  moval  as  made 

appeal   against  an   order  for   the   removal  of   a    person  by  R.  H.  Con- 
named  Roberts.     A  notice  of  chargeability,  a  copy  of  the  magistrate,  in- 
order  of  removal,  and  a  copy  of  the  examination  on  which  Cundy,  there 
the  order  was  founded,  were  sent  to  the  appellant  parish,  being  two  ma. 

rr  r  '   gistrates  m  the 

pursuant  to  section  79  of  4  &  5  Wnu  4,  c  76.     No  step  county,  whose 
was  taken  by  the  appellants  within  the  twenty-one  days  ^^m  names 
from  sending  the  above  papers,  and  the  pauper  was  re-  "^^^ 
moved.     On  the  10th  June,  notice  of  appeal  was  given,  and  initials,  and  the 
a  statement  of  the  grounds  of  appeal  sent  to  the  respondents,  sions  refused  to 
pursuant  to  section  81  of  the  statute.     The  grounds  of  the  p^-on^tho" 
appeal  were :  first,  that  the  pauper  had  slept  forty  nights  fS^^^^  of^« 
in  a  third  parish ;  and,  second,  that  there  was  no  date  to  Court  mnted 
the  notice  of  chargeabiUty.     In  the  notice  of  appeal,  the  compel  the 
order  of  removal  was  described  as  having  been  made  by  ^^^^*^ 
"  R.  H.  Cundy,"  instead  of  "  B.  Cundy."    When  the  ap- 
peal came  on  to  be  heard,  the  objection  was  taken  that  there 
was  no  such  order  in  existence  as  the  one  mentioned  in  the 
notice  of  appeal.     The  justices  imported  their  own  know- 
ledge into  the  case,  that  there  was  a  magistrate  in  the 
county  who  signed  his  name  "  R.  H.  Cundy,"  and,  there- 
fore, it  might  be  that  there  was  another  order  against  which 
the  appeal  really  was,  but  that  the  notice  of  appeal  clearly 
misdescribed  the  order  of  removal,  against  which  the  appeal 
was,  and,  therefore,  the  sessions  refused  to  hear  the  appeal. 
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1841.        An  affidavit  was  now  made  that  there  were  two  justices  of 

^J^^J~^^     the   county   whose    Christian   names   had   those  different 

9.  initials.     It  was  submitted  that  the  sessions  were  riffht  in 

The  Justices  of     .  ^    .  ,  . 

Denbigh-  thus  refusing  to  hear  the  appeal,  as  it  must  be  against  some 
order  of  removal,  but  it  did  not  appear  that  any  such  order 
was  in  existence,  as  the  one  mentioned  in  the  notice  of 
appeal.  If  such  a  variance  was  permitted  to  pass,  the 
variance  in  both  surname  and  christian  name  would  be 
allowed  to  be  immaterial.  Ultimately  no  description  of  the 
order  need  be  given  at  alL  Under  these  circumstances,  it 
was  submitted  that  the  present  rule  ought  to  be  made  ab- 
solute. 

Sir  F.  Pollock  and  Hayes^  contra,  were  stopped  by  the 
Court 

Williams,  J. — The  question  is,  whether  this  was  such  a 
total  variance  in  the  description  of  the  order,  as  to  shew 
that  this  was  a  forgery,  and  that  there  was  no  order  of  re- 
moval at  all  corresponding  with  the  one  mentioned  in  the 
notice  of  appeal.  The  parties  to  the  order  and  the  pauper 
are  correctly  described.  Who  could  doubt  that  this  was  a 
vaUd  order,  made  by  persons  of  competent  authority  ?  The 
case  is  different  from  questions  of  variance  in  setting  out 
an  agreement,  or  a  deed  in  a  declaration.  It  is  a  total  per- 
version of  terms,  to  consider  this  like  a  description  in  plead- 
ing ;  it  is  nothing  of  the  kind.  The  object  of  the  notice  of 
appeal  is  to  give  the  opposite  party  notice  that  the  appel- 
lants have  been  aggrieved  by  an  order  of  removal,  perfectly 
agreeing  in  description  and  other  respects,  with  the  one 
actually  made.  But  the  sessions  have  got  into  apices  juris, 
and  nice  questions  of  variance,  instead  of  doing  what  would 
be  more  consonant  with  the  justice  of  the  case.  It  was 
quite  unnecessary  that  they  should  consider  such  nice 
points.     This  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 
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PiQEON  and  Others  v.  Osborne. 
{Before  the  Four  Judges.) 

Assumpsit  on  a  bin  of  exchange,  with  a  count  for  imsiumpsit 
ffoods  sold  and  delivered.     Pleas;  as  to  all  the  sums  in  ^^^.^?^^^^ 

o  ^  ^  '  and  deliTered, 

the  declaration   mentioned,   except   27/.,   non   assumpsit  the  defendant 
Secondly,  that  the  said  goods  were,  with  the  knowledge,  the  goods  were, 
privity,  and  consent  of  the  plaintiffs,  sold  and  ddivered  to  J^^  ^d  wn- 
the  defendant  by  one  Hood,  being  the  agent  and  factor  of  ■?"?  ^^® 
and  for  the  plaintiffs,  in  his,  the  said  Hood's,  own  name,  to  the  defend- 
as  the  true  and  sole  owner  thereof,  and  as  and  for  his,  the  ^ing  the  agent 
said  Hood's,  own  proper  goods.     And  that  the  plaintiflfs  did  ^^hiTow^!!^ 
not  appear,  nor  were  they  known  by  the  defendant,  at  or  «»  ^^  true 

,  owner,  &c. 

before  the  time  of  the  said  sale  and  delivery,  &c.  to  the  de-  Replication, 
fendant,  as  the  proprietors  of  the  same,  or  that  they,  the  ^^  notfwiS 
plaintifis,  were  in  any  wise  interested  therein.     And  that  the  knowledge 

*  '  "^  ^  and  consent  of 

the  defendant  accepted  and  received  the  said  goods  of  and  the  plaintiflb, 
from  the  said  Hood,  as  the  proper  goods  of  him,  the  said  fendant  by  H., 
Hood,  and  that  credit  for  the  said  goods  was  then  given  by  Ihe^Siw^e" 
the  said  Hood  to  the  defendant.     The  plea  then  went  on  »**  vivmer  wad 

form,  &c.   De- 

to  allege,  that  Hood  was  and  is  indebted  to  the  defendant  murrer,  on  the 
in  a  large  amount,  &c.,  out  of  which  the  defendant  offered  Se  traverse 
to  set  off  the  damages.     Verification.     Replication  to  the  ^^  *  negauve 
second  plea,  that  the  goods  mentioned  in  the  said  plea  were  ambiguous : 
not,  with  the  knowledge,  privity,  or  consent  of  the  plaintiffs,  demurrer  was 
sold  and  delivered  to  the  defendant,  by  the  said  Hood,  in  his,  '"^^^°"'' 
the  said  Hood's,  name,  as  the  true  and  sole  owner  thereof; 
and  as  and  for  his,  the  said  Hood's,  proper  goods,  in  manner 
and  form,  &c.  &c.     Demurrer,  on  the  ground  that  the  re- 
plication amounted  to  a  negative  pregnant,  and  was  am- 
biguous, as  it  lefl  in  doubt  whether  it  was  intended  to 
traverse  the  sale,  or  the  consent  of  the  plaintiffs. 

Coleridoe,  J.,  made  an  order,  at  Chambers,  to  set  aside 
this  demurrer  as  frivolous ;  and 
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Pigeon 
md  Others 

V. 
OSBORNS. 
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Chamock  now  moved  to  rescind  this  order.  It  is  uncer- 
tain whether  the  plaintifis,  in  their  replication,  intend  to 
traverse  the  fact  of  a  sale  of  the  goods  by  Hood  as  the  true 
owner,  or  their  alleged  privity  and  consent  \_LiUledalef  J. 
— They  deny  the  whole  allegation.  A  special  traverse  was 
not  necessary.]  In  Myn  v.  Cole  (a),  which  was  an  action 
of  trespass  for  entering  the  plaintiff's  house,  the  defendant 
pleaded  that  he  entered  by  Ucense  of  the  plaintiff's  daughter; 
to  which  the  plaintiff  replied,  that  he  did  not  enter  by  her 
Ucense.  This  was  considered  as  a  negative  pregnant,  and 
it  was  held  that  the  plaintiff  should  have  traversed  the  entry 
by  itself,  or  the  Ucense  by  itself,  and  not  both  tc^ther. 
He  cited  also  Doctr.  Plac.  259. 


Lord  Denman,  C.  J. — This  demurrer  is  frivolous.  The 
defendant  could  not  be  misled  by  the  traverse  in  the  repU- 
cation.  The  plea  consists  of  two  parts,  viz,  the  aUeged  sale 
by  Hood,  the  agent,  in  his  own  name  as  the  owner,  with  the 
privity  of  the  plaintiffs,  and  the  set-off,  which  is  subordi- 
nate to  the  former.     The  plaintifis  deny  the  first  part. 

LiTTLEDALE,  J. — The  repUcatiou  puts  in  issue  aU  the 
material  aUegations  in  the  first  part  of  the  plea.  It  is  quite 
correct 

Coleridge,  J. — There  is  no  uncertainty  in  the  traverse. 
It  denies  that  a  sale  was  made  by  Hood,  in  his  own  name, 
as  the  owner,  with  the  privity  of  the  plaintifis. 

Rule  refused. 


(a)  Cro.  Jac.  87. 
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Ex  parte  Sharps. 

I N  this  case,  the  defendant  was  brought  before  the  Court  Where  a  war- 
on  a  writ  of  habeas  corpus,  by  the  keeper  of  the  gaol  of  prehension  of 
Cambridgeshire,  and  the  return  set  forth,  as  the  cause  of  his  *n^g^^^3 
detainer,  a  warrant  under  the  hands  of  certain  commissioners  ^^-  ^«  ^  ®\ 

...  ».  3,  wai  istued 

of  taxes  of  the  Cambridge  district,  and  which  was  backed  bj  commU- 
by  a  magistrate  of  the  county  of  Lancashire,  and  a  magistrate  of  i^e  cam- 
of  the  county  of  Gloucestershire.  ^^*^ 

backed  by  Jut- 
'  .  !•  /•  ticesof  Lan- 

Manning^  Seijt,  moved  to  discharge  the  applicant  out  of  cashiro  and 
custody,  on  the  ground  that  he  was  illegally  detained,  by  g],|^|^and  on  a 
virtue  of  a  warrant  executed  out  of  the  jurisdiction  of  the  f®*"™*!*  *?/ 

^         ^  beas  corpufl,  it 

persons  who  had  issued  it     The  warrant  was  issued  by  the  wpeared  that 
commissioners  of  taxes  of  the  Cambridge  district,  under  was  in  custody 
the  authority  of  the  3  Geo.  4,  c.  88,  s.  3.     The  words  of  ?^^^^^^^ 
that  section  were,  "  That  if  any  collector  or  collectors  of  g«ol.  Ae  Court 

.  n  refused  to  dis- 

tfae  said  duties  and  sums  of  money  aforesaid,  or  any  of  charge  hiin,  on 
them,  shaD  neglect  or  refuse  to  pay  any  sums  or  sums  of  ^jmIw  had 
money  which  shall  be  by  him  or  them  received  as  aforesaid,  ?^^^7* 
as  in  and  by  the  said  several  acts  or  by  this  act  is  directed,  Cheltenham, 
and  shall  detain  in  his  or  their  hands  any  money  received  ^^  legal  cus- 
by  him  or  them,  and  not  pay  or  account  for  the  same  in  ^L^*    ""' 
manner  directed  by  the  said  acts  or  this  act,  the  commis- 
sioners acting  in  the  execution  of  the  acts  relating  to  the 
said  duties,  or  any  two  or  more  of  them,  in  their  respective 
districts,  are  hereby  authorized  and  empowered  to  imprison 
the  person,  and  seize  and  secure  the  estate,  as  well  freehold 
as  copyhold,  and  all  other  estate,  both  real  and  per^nal,  of 
such  collector  or  collectors,  wheresoever  the  same  can  be 
discovered  or  found."    The  defendant  was  taken  at  Chel- 
tenham, and  was  now  imprisoned  at  Cambridge.     [  fFilUams, 
J. — How  does  that  appear?     The  return  is  conclusive.] 
There  is  no  affidavit,  certainly,  to  shew  that  he  is  impro- 
perly in  the  custody  of  the  Cambridge  gaoler.     But  on  the 
back  of  the  warrant  are  indorsements,  made  by  magistrates 

VOL.  IX.  L  L  D.    ?•  c. 


514  CAfflS  ON   PCHNTS  OF  PRACTICS,   O.   B. 

1841 .  of  livcfpool  and  Gloucester,  from  which  it  must  be  aflsomed 
Ex  parte  ^^  ^^  defendant  is  now  in  custody  by  virtue  of  those 
Shabfb.  indorsements^  But  by  the  24  Grea  2,  c.  55,  s.  1,  m»- 
gpstrates  are  only  authorized  to  back  warrants  of  magistrates^ 
not  of  commiBsioners  of  taxes.  Then  the  commiasicMierB 
had  only  power  to  issue  their  warrant  in  the  district  of  the 
county  of  Cambridge,  and  the  backing  their  warrant  by 
Gloucestershire  magistrates  could  not  render  an  arrest  by 
Tirtue  of  their  warrant  valid.  \^TFilttamSf  J. — Suppose  a 
party  in  custody  on  a  good  warrant,  and  there  has  been 
the  most  grossly  illegal  treatment  of  him  in  his  captimi,  I 
could  not  interfere  to  relieve  him.  There  might,  periuips, 
be  some  ground  for  proceeding  against  the  magistrate.] 
If  a  party  is  illegally  arrested  on  a  Sunday,  the  plaintiff 
could  not  make  his  detention  good,  by  issuing  a  good  writ 
afterwards.  So  here,  a  party  having  been  wrongfully  taken 
at  Cheltenham,  on  a  warrant  issued  by  persons  who  have 
only  jurisdiction  in  the  county  of  Cambridge,  no  barking 
by  the  mi^;istrates  of  the  county  of  Gloucester  will  render 
the  arrest  valid. 

Waddington  opposed  the  application  on  behalf  of  the 
commissioners  of  taxes.  There  was  no  evidence  that  the 
defendant  had  been  arrested  at  Cheltenham.  On  looking 
at  the  return,  it  did  not  appear  that  the  indorsements  on 
the  warrant  had  been  acted  upon.  There  was  nothing  to 
shew,  on  the  fiu^  of  the  return,  that  the  defendant  had  not 
been  taken  into  custody  in  the  town  of  Cambridge,  quite 
independent  of  the  indorsements.  But  even  if  he  was  taken 
at  a  place  out  of  the  jurisdiction  of  the  commissioners^  they 
had  clearly  a  right  to  arrest  the  defendant  wherever  they 
could  find  him.  Their  power  to  arrest  was  not  confined  to  the 
district  for  which  they  acted.  If  the  construction  contended 
for  was  adopted,  it  would  render  the  act  of  Parliament  per- 
fectly nugatory.  The  provision  "  wheresover  found"  might 
apply  to  the  person  as  well  as  estate.  But,  supposing  the 
eoostniction  contended  for  by  the  other  side  was  allowed 
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to  prevail,  the  defendant  could  not  be  discharged  I^  1841. 
when  the  return  was  made  to  the  habeas  corpus  it  ap-  gTwie 
peared  that  the  defendant  was  detained  for  a  legal  cause,  Sharpi. 
the  CSourt  would  not  interfere.  Suppose  a  person  to 
have  escaped  into  France,  and  having  been  pursued,  was 
brought  back,  it  would  not  be  contended  that  he  could 
be  discharged,  because  the  original  taking  was  in  France, 
where  the  Court  had  no  jurisdiction  (a).  In  the  case  of 
the  Canadian  PritonerSy  (In  the  matter  of  Parker  and 
(Hhert){b)f  a  decision  to  that  effect  was  pronounced. 
There  it  appeared,  by  the  return  of  the  gaoler  of  Liverpool, 
that  the  prisoners  applying  had  confessed  themselves  guilty 
of  treason,  and  being,  therefore,  liable  to  be  lawfully  de- 
tained by  the  gaoler,  although  they  had  originally  been 
arrested  in  Canada,  the  Court  would  not  interfere  to  re- 
lease them.  The  case  of  ITie  Queen  v.  Batcheldor,  in  the 
matter  of  the  Canadian  Prisoners  {c)^  was  in  conformi^ 
with  that  view.  In  Ex  parte  Krans{d),  persons  were  de- 
tained without  any  warrant  on  board  one  of  his  Majesty's 
ships  of  war,  on  a  charge  of  smuggling,  and  on  suspicion  of 
murder.  They  were  brought  up  by  writs  of  habeas  corpus, 
and  it  appeared,  by  the  return  to  those  writs,  and  to  a  cer- 
tiorari which  issued  at  the  same  time,  that  the  prisoners 
might  be  guilty  of  the  offences  imputed  to  them.  The 
Court  refused  to  discharge  them  out  of  custody,  and  com- 
mitted them  to  the  custody  of  the  Marshal,  in  order  that 
they  might  be  taken  before  some  competent  authority  to  be 
examined  touching  the  matters  contained  in  the  return, 
and  to  be  further  dealt  with  according  to  law.  That  was  a 
much  stronger  case  than  the  present,  as  there,  the  parties 

(a)  See  Ex  parte  Scott,  4  M.  &  custody  for  want  of   bail,    the 

R.361;  9  B.  &  C.  446,  S.  C,  Court  refused  to  discharge  ber>  on 

where  a  party,  a^^nst  whom  a  the  ground  that  she  had  been 

true  bill  for  perjury  had  been  improperly    apprehended    in    a 

found,  and  a  warrant  for  her  ap-  foreign  country, 

prehension  granted,  was  appre-  (6)  5  M.  &  W.  32. 

bended  abroad,  and  brought  her  (c)  1  P.  &  D.  516. 

IB    custody,  and  committed   to  (c^)  1  B.  &  C.  258. 

L  L  2 
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1841.        were  not  detained  by  virtue  of  any  warrant,  but  here,  the 

^""^T~     defendant  was  in  custody  on  a  warrant,  which  was  primi 

Sharpb.       fitcie  legal,  as  issued  by  competent  authority.     Being  so 

detained,  the  Court  would  not,  merely  on  the  ground  of  the 

original  caption  being  illegal,  direct  him  to  be  discharged. 

Williams,  J. — I  do  not  think  there  is  anything  apparent 
to  raise  the  objection  made  by  my  Brother  Manning^ 
because,  grantmg  that  his  arguments  would  be  sustained,  if 
the  &ct  did  appear  upon  this  return  to  the  writ  of  habeas 
corpus,  how  does  it  appear  where  he  was  taken  on  this 
warrant?  Because,  although  I  see  on  the  face  of  the  war- 
rant two  indorsements,  which  I  concede  is  not  property 
backed,  because  it  is  not  a  warrant  of  a  justice  of  the  peace, 
yet  there  is  nothing  to  shew  that  he  was  taken  either  at 
Gloucester  or  Liverpool.  It  might  have  been  a  precaution- 
ary  measure,  for  anything  I  know,  to  tiy  to  take  him  at 
those  places,  on  the  supposition  that  he  was  there,  or  about 
to  be  there.  But  it  does  not  appear  that  he  was  so  captured, 
nor  is  there  anything  to  shew  that  he  mi^t  not  have  re- 
turned to  Cambridge,  and  been  taken  within  the  borough  of 
Cambridge,  within  which  the  commissioners  had  power  to 
act,  as  appears  on  the  face  of  their  own  proceeding,  which 
is  not  controverted.  No  objection  is  made  to  the  form  of 
the  warrant  I  must  assume  that  this  warrant  was  issued 
by  persons  competent  to  issue  it,  within  the  borough  of 
Cambridge,  and  that  the  person  in  whose  hands  it  was 
put  to  execute  it,  had  authority  so  to  do  in  Cambridge, 
to  which  their  jurisdiction  extended.  There  is  nothing  to 
shew  the  contrary  of  his  being  so  taken,  and,  therefore, 
I  think  I  ought  not  to  dischaiige  the  defendant 

Defendant  remanded. 
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PuRCHELL  V.  Salter. 
{Before  the  Four  Judges.) 

Debt  for  lOOi  for  mods  sold  and  delivered,  and  on  an  De injuria, &c., 

,  may  be  replied 

account  stated.     Plea,  as  to  the  first  count  of  the  declara-  in  an  action  of 

tion,  that  so  far  as  the  same  relates  to  the  sum  of  23/L,  oontracj'bu^  ^ 

parcel,  &c.,  the  plaintiff  ought  not  to  mamtain  his  action,  J^^^^^f 

because  the  plaintifis  sold  and  delivered  the  said  goods  in  ceptions  in 

that  count  mentioned,  so  &r  as  the  same  relates  to  the  said  which  ^Tem 

sum  of  23iL,  to  the  defendant,  by  and  through  the  medium  In  actions  o/^ 

of  one  Geoige  Mason,  who,  at  the  time  of  such  sale  and  ^^^  .      . 

delivery,  was  the  factor  and  agent  of  the  plaintiff  in  that  croods  sold  and 

behalf  and  entrusted  by  him  with  the  said  last-mentioned  defendant 

goods.     And   the  defendant  says,  that   the  said   Geoiige  f^eplidntiff 

Mason,  so  being  such  factor  or  agent,  and  intrusted  as  f?^l!J?^/*®' 


one 


aforesaid,  with  the  consent  of  the  plamtiff,  sold  the  said  ffoods  by 
last-mentioned  goods  to  the  defendant  in  his,  the  said  ||,^  m.  u 
Greoige  Mason's,  name,  as  the  true  and  sole  owner  thereof,  "^^S^niffi 
and  as  and  for  his,  the  said  Geoige  Mason's,  proper  goods ;  content,  lold 

the  fTOods  in 

and  that  the  said  Geoige  Mason  then  appeared  to  be  such  his  own  name, 

true  and  sole  owner  by  the  plaintiff's  consent ;  and  that  the  ^^^  ."|^at 

plaintiff  did  not  appear,  nor  was  he  known  by  the  defend-  ^J  defwidant 

ant,  at  or  before  the  time  of  the  said  sale,  as  the  proprietor  and  had  not  the 

o^  or  to  be  interested  in  the  said  last-mentioned  goods ;  and  in^  the  plain- 

the  defendant  then  bought  and  received  the  said  last-men-  ^^  anV 

tioned  goods  of  and  from  the  said  George  Mason  as  his,  bon^ht  and 

leceiveQ  the 

the  said  George  Mason's,  proper  goods,  and  did  not  know,  goods  as  the 
and  had  not  the  means  of  knowing  that  the  plaintiff  was  ^]S!^;^^^Bt 
the  owner  of  the  said  last-mentioned  goods,  or  interested  ^  *^  ^^* 
therein,  or  that  the  said  Georce  Mason  was  only  an  aeent  «nd  is  indebted 

•       i_-    1    t    ii»      rm        1        1  11  1       1^         tothedefend- 

m  this  behalf.  1  ne  plea  then  went  on  to  allege,  that  before  ant,  in  a  sum 
and  at  the  time  of  the  sale,  the  said  George  Mason  was,  ^^  and^* 
and  continually  hath  been,  and  is  indebted  to  the  defendant  ?*f^  ■?** 

fendant  is  wil- 
ling to  set  off  the  monies  so  due  from  Bl     The  plaintiff  replied  dc  injuria,  &c.  :  Held,  on  de- 
mnrrer  to  the  replication,  that  the  plea  was  good,  as  a  plea  in  excuse,  and  that  de  ii\juiiik,  &c, 
might  be  repUea  to  H. 
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1841.        in  SOL  for  goods  and  chattels,  and  of  horses,  &c.,  before 

)p^^^^^     then  sold  and  delivered  by  the  defendant  to  the  said  George 

V-  Mason  at  his  request ;  and  for  money  due  on  an  account 

Salter.  .  . 

stated,  which  said  sum  of  money  so  due  to  the  defendant, 
exceeds  the  said  sum  of  23/.,  parcel,  Sec,  and  all  damages 
by  the  detention  thereof;  and  out  of  which  said  sum  so 
due,  the  defendant  is  ready  and  willing,  and  hereby  offers 
to  set  off  and  allow  the  said  sum  of  23/.,  parcel,  &c.,  as 
aforesaid,  and  the  said  damages.  Verification.  Replica- 
tion to  the  plea,  so  far  as  it  relates  to  the  sum  of  2SL,  that 
the  defendant,  of  his  own  wrong,  and  without,  &c.,  did  not 
pay  the  said  sum  of  23/.,  parcel,  &c.  &c.  Demurrer  to  the 
replication,  assigning  for  cause,  that  it  did  not  sufficiently 
traverse  or  confess  and  avoid  the  plea;  that  it  was  inadmis- 
sible, as  the  plea  did  not  consist  of  matter  of  excuse ;  that 
the  consent  of  the  plaintiff  was  improperly  traversed  with 
the  sale ;  and  that  the  pica  claimed  title  to  the  23/L  The 
objections  to  the  plea  were,  that  it  was  inconsistent  and 
contradictory,  and  amounted  to  the  general  issue. 

Martin,  in  support  of  the  demurrer.  The  plea  is  good, 
Carr  v.  HinchUff{a).  The  debt  to  the  plaintiff  is  extin- 
guished by  the  counter  debt  De  injuria  cannot  be  replied  in 
an  action  of  debt.  It  is  admissible  in  assumpsit  only  where 
the  plea  sets  up  an  excuse  for  the  breach,  as  in  Isaac  v. 
Farrar  (6),  by  shewing  that  the  promise  was  without  con- 
sideration, and  other  cases  of  this  nature,  which  have  been 
brought  within  the  resolution  in  Crogate^s  case(c).  The 
excuse  precedes  the  breach ;  but  an  action  of  debt  cannot, 
at  the  same  time,  admit  the  debt  and  excuse  the  non-pay- 
ment Jones  V.  Senior  (rf),  Elwell  v.  T%e  Grand  Junction 
Railway  Company  {e).  Secondly,  the  plea  shews  authority 
derived  from  the  plaintiff,  and  claims  an  interest  in  the 
defendant     De  injuria  is  inatlmissible,  Crogate's  case* 

(a)  4  B.  &  C.  547  ;  7  Dowl.  &  (c)  8  Rep.  66. 

Ry.  42.  (rf)  4  M.  &  W.  123. 

{h)  1  M.  &  W.  65.  {€)  5  M.  &  W.  669. 
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HtmUm  for  the  plaintiff.     The  plea  is  contradictory.     It        1841. 
aUeges  a  sale  by  the  plaintiff  by  the  agency  of  Mason,  and     pj^^^^J 
also  a  sale  by  Mason  on  his  own  account     It  also  amounts      ^  ^■ 
to  the  general  issue,  because  in  denying  the  breach  in  this 
form  of  action,  it  denies  the  debt     But  as  the  plea  professes 
to  excuse  the  payment,  and  states  a  number  of  foots,  con- 
•tituting  one  defence,  the  plaintiff  is  entitled  to  put  them 
in  issue  by  this  replication.     Noelv,  Rich  (a) f  Hebdenv. 
Xuelib),  Warner  v.  M'Kay  (c). 

Car.  adv.  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the 
Court  This  case  was  argued  before  us  last  Term.  [His 
Lordship  here  stated  the  pleadings].  Objections  of  form 
to  the  plea  are  cured  by  pleading  over,  but  all  objections  on 
matters  of  substance  remain  o|)en  to  the  plaintiff  The  focts 
stated  in  this  plea  were  considered  to  constitute  a  defence 
in  Oeorge  v.  Clagett  (d),  and  the  cases  there  referred  to  in 
a  note,  and  which  have  been  since  recognised  in  Carr  y. 
Hinchliff.  In  Oeorge  v.  Clagett^  the  focts  were  given  in 
evidence ;  the  defence  was  set  up  under  the  general  issue, 
but  this  was  sometimes  pleaded  specially,  as  in  Carry.Hinch- 
Ufff  where,  on  objection  that  the  special  plea  amounted 
to  the  general  issue,  the  Court  held,  that  though  the  de- 
fence was  available  under  the  general  issue,  it  might,  never- 
theless, be  pleaded  specially.  As  to  the  other  objections 
raised  in  this  case,  they  do  not  amount  to  any  real  objection 
either  in  form  or  substance.  The  plea  being  good,  we  must 
now  consider  the  replication.  In  former  times,  the  replica- 
tion de  injuria  was  allowed  in  trespass,  replevin,  de&mation, 
and  malicious  prosecution,  but  it  does  not  seem  to  have 
occurred  in  assumpsit  on  promises,  or  debt  on  simple  con- 
tract; nor  was  it  likely  to  occur  in  the  latter  actions,  be*- 
cause  the  general  issue,  in  those  cases,  would  let  in  the 
whole  of  the  defendant's  case.  In  the  old  entries,  we  find 
no  instance  of  the  replication  in  assumpsit  or  debt  on  simple 

(a)  2  C,  M.  &  R.  360.  (c)  1  M.  &  W.  591. 

(b)  6  Scott,  442.  {d)  7  T.  R.  359. 
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contract,  but  since  the  new  Rules  special  pleas  have  be- 
come more  necessary,  and  no  provision  is  made  for  the 
plaintiff  to  reply,  so  as  to  take  separate  issues  on  the 
different  facts  stated  in  the  plea.  But  at  the  same  time, 
if  the  facts  amount  to  one  entire  defence,  although  the 
Court  will  not  allow  separate  issues,  yet  they  may  be  put  in 
issue  altogether,  and  the  Court  will  permit  the  plaintiff  to 
have  a  comprehensive  form  of  replication.  Doubts  have 
arisen  from  time  to  time,  whether  this  could  be  done  in 
assumpsit  or  debt  on  simple  contract,  but  after  the  best 
consideration  we  can  give,  we  are  of  opinion,  that  if  a 
plaintiff  may  reply  that  the  defendant  of  his  ovm  wrong, 
and  without  the  cause  alleged,  committed  the  trespass  or 
the  grievance  as  spoken  or  published  in  the  libel,  so  the 
same  principles  of  pleading  may  be  extended  to  a  reply, 
that  the  defendant  broke  his  covenant  or  his  promise,  or 
refused  to  pay  the  debt ;  or  that  he  broke  the  contract,  if 
this  form  should  be  preferred,  and  in  debt,  omitting  the 
words  ^*  of  his  own  wrong  ;^  that  the  defendant  '^  without 
the  cause  aUeged,**  refused  to  pay  the  debt  But  if  this 
compendious  form  of  replication  be  allowed,  the  plaintiff 
must  be  confined  within  some  limits.  There  are  some 
exceptions  stated  in  Crogates  case,  and  although  this  may 
not  be  thought  to  have  any  direct  application  to  this  form 
of  action,  yet  if  in  consequence  of  a  new  practice  in  pleading, 
a  new  form  of  replication  be  engrafted  on  this  action  from 
others,  it  is  most  convenient  to  adopt  the  rules  and  de- 
cisions which  have  been  made,  so  fiu*  as  they  are  applicable 
to  it.  Before  adverting  to  those  decisions,  we  will  again 
notice  the  case  of  Cart  v.  Hinchlijff]  where  it  was  ob- 
jected to  the  plea,  that  it  imposed  a  hardship  on  the  plain- 
tiff, as  it  compelled  him  to  admit  one-half  of  the  defendant's 
case,  Mr.  Justice  Bay  ley,  however,  said,  '^supposing  it 
to  be  so,  that  can  not  be  adopted  by  the  Court  as  a  ground 
for  saying  that  the  plea  is  bad :  but  I  am  not  prepared  to 
say,  that  the  plaintiff  might  not  have  framed  his  repli- 
cation so  as  to  put  in  issue  both  the  sale  by  the  factor 
and  the  debt  stated  to  be  due  from  him  to  the  defendant 


Salter. 
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as  alleged  in  the  plea.    Those  two  facts  constitute  one        184]. 
matter  of  defence,  and  the  replication  suggested  might,     p^^^j^J 
prot>ably9  be  supported  by  the  cases  of  Robinson  v.  Raley^ 
and  O'Brien  y.  Saxon^.     But  he  did  not,  perhaps,  intend  to 
give  any  decided  opinion.      In  Robinson  y.  Raley  (a)  there 
was  a  justification  under  a  right  of  common  ;  and  the  re- 
plication traversed  that  the  cattle   were   the  defendant's 
cattle,  and  that  they  were  levant  and  couchant  on  the  pre- 
mises, and  that  they  were  commonable  cattle.     There  was 
a  q)ecial  demurrer,  and  the  Court  held  the  replication  good, 
because  the  several  facts  put  in  issue,  constituted  only  a 
single  proposition,  viz,  the  measure  of  common.   In  O'Brien 
V.  Saxon  (i),  which  was  an  action  for  maliciously  suing  out 
a  commission  of  bankrupt,  the  defendant  pleaded  that  the 
plaintiff  was  a  trader,  and  that  he  contracted  a  debt  to  the 
amount  of  100/L,  and  became  a  bankrupt ;   to  which  the 
plaintiff  replied  de  injuria.     On  demurrer,  the  Court  held 
the  replication  good,  because  these  facts,  connected  together, 
contained  one  entire  proposition.     These  cases  ran  on  the 
the  same  principles  of  pleading  as  are  laid  down  in  Crogaie's 
case.     Several  cases  have  occurred  since  the  new  Rules, 
either  directly  applicable,  or  where  the  general  doctrines  of 
this  branch  of  pleading  have  been  adverted  to.     Hooker  v. 
Nye  (c),  Solly  v.  Neish  (d),  Crisp  v.  GHffiths{e\  Whittaker 
V.  Mason  (/),  Griffin  v.    Yates  (g),  Isaac  v.  Farrar  (h), 
Jones  V.  Senior  (t),  Watson  v.  Wilks  (j),  Hebden  v.  Ruelik)^ 
and  Elwell  v.  The  Grand  Junction  Railway  Company  (/). 
It  is  not  necessary  to  state  the  particulars  of  these  cases ; 
the  &cts  in  this  description  of  pleas  are  so  much  varied, 
that  they  do  not  furnish  much  room  to  argue  fix>m  one  to 
another :  but  the  general  conclusion  from  them  is,  that  a 

(o)  1  Bnrr.  316.  (g)  2  Bing  N.  C.  679;  2  ScoU, 

(ft)  3  B.  &  C.  908  ;   4  Dowl.  &  845. 

Ry.  579.  (A)  1  M.  &  W.  65. 

(c)  1  C,  M.  &  R.  258.  (t)  4  M.  &  W.  123. 

(cO  2  C,  M.  &  R.  355.  (j)  b  k.k  B.  237  $  6  Nev.  & 

(e)  2  C,  M.  &  R.  159.  Man.  752. 

(/)  2  Bing.  N.  C.  359;  2  Scott,  (*)  6  Scott,  442. 

567.  (0  5  M.  &  W.  669. 
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1S41.        plea  or  replication  cannot  be  rejected  as  muldfiuionSy  if  all 
^^^^1^^^     the  fifK^  stated  in  the  plea  constitute  one  defence,  fi)r  the  role 
9.  of  pleading  is,  not  that  the  issue  must  be  joined  on  a  rin^e 

&ct,  but  a  single  point  of  defence.     It  must,  however,  be 
understood,  that  there  must  be  nothing  of  title  or  interest 
in  the  plea,  so  as  to  fidl  within  the  exception  in  Crogate^s 
case,  but  that  the  plea  must  consist  of  mere  matter  of 
excuse  for  non-performance ;  that  it  must  not  deny  the 
promise,  for  that  would  be  a  bad  special  plea,  and  make  the 
replication  bad ;  nor  must  the  plea  amount  to  matter  of  dis- 
charge.    These  being  the  principles  on  which  these  plead- 
ings are  to  be  considered,  let  us  now  consider  this  particular 
replication.     We  have  before  noticed  the  approval  of  Ifr. 
Justice  Bay  ley  of  such  a  replication,  if  it  should  ever  arise. 
In  Is€Uic  V.  Farrary  Lord  Abinger  recognizes  Carr  v.  Hinehr 
Uff  with  approbation.     But  as  the  question  is  raised  be- 
fi)re  us  on  this  demurrer,  it  is  proper  to  examine  whether 
the  rules  of  pleading,  which  we  have  above  stated,  will 
govern  this  case.     This  replication  is  not  multifirious,  be- 
cause the  fisK^  stated  in  the  plea  make  but  one  defence, 
which  the  plaintiff  puts  in  issue.     The  plea  does  not  deny 
the  plaintiff's  title,  though  it  details  the  circumstances 
under  which  the  sale  was  made ;  nor  does  it  amount  to  a 
discharge  of  the  debt     Pleas  in  discharge  are  distinguish- 
able fix>m  pleas  in  excuse ;  they  bear  on  and  apply  to  the 
debt  itself  and  put  an  end  to  it     Such  are  pleas  of  pay- 
ment, accord  and  satis&ction,  of  a  bond  ^ven  for  a  simple 
contract  debt,  dischaige  before  breach,  and  dischaige  under 
Bankrupt  or  Insolvent  Debtors'  Acts.     All  these  pleas  shew 
that  the  debt  is  gone,  and  if  a  debtor  does  not  choose  to 
avail  himself  of  them,  it  is  his  own  fault  if  he  has  to  pay 
the  debt  twice  over.     But  the  plea  in  the  present  case  is 
collateral  to  the  debt ;  the  having  a  set-off,  is  no  discharge 
of  the  debt     The  defendant  says  in  effect,  ^'  I  find  the 
plaintiff  owes  me  more  money  than  I  owe  him,  and  I  do  not 
choose  to  pay  this  debt"  He  is  not,  however,  bound  to  set  off 
his  debt  against  the  plaintiff's  debt,  nor  will  he  be  in  a  worse 
situation  by  omitting  to  do  so;  he  may  pay  the  plaintiff,  and 
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then  mie  him  for  his  own  debt;  and  he  may  have  good  reasons        1 841 . 
for  preferring  that  course  rather  than  set-off  his  debt  It  is  no     pIJJ[^^^ 
bar  until  he  makes  his  election,  and  when  he  elects  to  plead  by  ^' 

way  of  set-off,  although  it  is  a  bar  to  the  action,  it  is  not  a  plea 
in  discharge.  It  is  true  that  in  Carr  v.  ffinchUJ]  some  of 
the  judges  spoke  of  the  plea  as  being  one  in  discharge,  by 
extinguishing  the  debt ;  but  their  attention  was  not  drawn 
to  the  difference  between  pleas  in  excuse  and  pleas  in  dis- 
charge, and  the  question  in  that  case  was,  not  whether  the  plea 
was  a  plea  in  excuse.  We  are,  therefore,  of  opinion,  that 
this  is  a  plea  in  excuse,  and  not  a  discharge.  As  to  the 
two  other  objections,  that  the  plea  shews  authority  derived 
from  the  plaintiff,  and  also  claims  title,  that  is,  an  interest 
in,  and  right  to  retain,  part  of  the  debt ;  these  objections 
which  are  taken  from  Crogate^s  case,  are  wholly  inapplicable 
to  the  facts  stated  in  this  plea.  Upon  the  whole,  we  are  of 
opinion  that  the  plea  is  good,  and  that  the  replication  in 
answer  is  also  good,  and  our  judgment  is  for  the  plaintiff. 

Judgment  for  the  plaintiff  (a), 
(a)  See  Bardons  v.  Selby,  1  C.  &  M.  500. 


CuRREY  and  Another  t;.  Bowker. 

\^HARNOCK  moved  to  set  aside  the  issue,  and  all  sub-  it  is  tooUte  to 
sequent  proceedings  for  irregularity,  with  costs.  The  ir-  datTof  the  writ 
teirularity  complained  of,  was  that  the  writ  of  summons  was  wmw-de- 

1  1  ,       n    T  1.1,.  >cnbed  in  the 

tested  on  the  8th  of  January,  1841,  on  which  day  it  was  issue,  after  a 
served,  and  in  the  issue,  it  was  described  as  dated  the  2drd  istS^of  ]£u-ch 
of  December,    1840,  contrary   to  the   rules  of  H.  T.,  4  ^rifit^'^^h 
Wm.  4  (a),  which  required  the  true  date  of  the  writ  to  be  during  that  pe- 
inserted  in  the  issue.     The  facts  were  these,  the  issue  was  fendant,  who 
delivered  on  the  13th  of  March,  1841,  without  any  notice  "^^^^^^ 
of  trial ;  on  the  16th  of  April,  notice  of  trial  was  given,  ducted  his  de. 

t  1,^1  fii  .1  r,   fence  in  penwn. 

whereupon  the  defendant,  who  had  previously  conducted 
the  proceedings  in  person,  applied  to  an  attorney.     On  in- 

(a)  Antf,  vol.  2,  p.  327. 
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q)ecting  the  issue,  the  error  in  stating  the  date  of  the  wrk 
of  summoDS  was  disoorered,  and  instructions  were  given  to 
i^ply  to  the  Court  On  the  evening  of  that  day  the  at- 
torney was  taken  ill,  and  died  the  following  day,  the  i7th. 
On  the  21st,  defendant  applied  at  the  chambers  of  his  at- 
torney, and  for  the  first  time  found  the  cause  of  the  delay 
in  making  the  application*  In  support  of  the  application 
Wright  v.  Ferrers  (a)  was  cited,  where  the  Court  set  aside 
the  verdict,  because  the  date  of  the  writ  of  summons  was 
incorrectly  stated  on  the  writ  of  triaL 


Coleridge,  J. — Applications  to  set  aside  proceedings 
for  irregularis,  (and  there  is  clearly  an  irregularity  in  this 
case,)  must  be  made  according  to  the  d3rd  rule  of  H.  T., 
2  Wql  4  (6),  within  a  reasonable  time,  or  before  the  par^ 
applying  takes  any  tcesh  step  with  knowledge  of  the  irre- 
gularity«  Now  it  is  true,  that  the  defendant  has  taken  no 
finesh  step,  and  the  time  fix>m  the  16th  of  April  to  the  pre- 
sent time,  has  been  reasonably  accounted  for ;  but  I  think 
that  the  reason  assigned  by  the  defendant's  counsel  for  the 
delay  fix>m  the  13th  of  March  to  the  16th  of  April,  viz., 
that  the  defendant  was  conducting  the  defence  in  person,  is 
not  sufficient.  If  parties  choose  to  conduct  their  own  cases, 
they  must  submit  to  the  same  rules  as  other  persons.  The 
Court  cannot  make  any  distinction. 


(a)  Ante,  vol.  5,  p.  463. 


Rule  refused. 
(6)  Anie,  vol.  1,  p.  186. 


Regina  r.  The  Justices  of  Wilts. 
{Before  the  Four  Judges.) 

Nocioe  of  an  UULE  nisi  for  a  certiorari  to  remove  an  order  of  the 
intMided  tppli-  Quarter  Sessions  of  the  peace  for  Wiltshire,  by  which  an 

cation  for  a  cer-  *  '      j 

tiorari  to  re-  ..  .       ; 

move  an  order  of  iustices  in  Quarter  Sessions,  made  on  the  hearing  of  an  appeal,  stated  the 
names  of  the  appellant  and  of  the  respondent*  and  was  signed  by  J.  B.,  attorney  for  ^  ns- 
pondents.  and  tne  notice  was  giten  to  three  justices,  who  were  sworn  to  have  been  present  aft  the 
trial  and  hearing  of  the  apped  :   MM,  a  suflScient  notice  under  stat.  13  Geo.  2,  c.  IS,  s.  5. 
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order  of  justices  had  been  quashed  on  appeal.     The  order         1841. 

of  sessions  was  signed  "  By  the  Court,  S.,  clerk  of  the  peace."       Rboina 

Tlie  notice  of  the  intended  application  for  the  writ,  was  as  ^   _  ■^- .       . 

follows : — "  I  hereby  give  you  notice,  that  at  the  expiration        Wilts. 

of  six  days  next  after  the  service  of  this  notice,  or  as  soon 

after  as  counsel  can  be  heard,  it  is  intended  to  move  her 

Majes^s  Court  of  Queen  Bench,  at  Westminster,  for  a 

writ  of  certiorari,  to  be  issued  to  remove  the  judgment,  order, 

and  all  other  proceedings  had  and  taken  at  the  general 

Quarter   Sessions  of,  &c.,   in  a  certain  matter  of  appeal 

against  an  account  of  C.  S.,  £.  £.,  C.  J.,  and  J.  S.,  late 

churchwardens  and  overseers  of  the  poor  of  the  parish  of 

Bradford,  in  the  said  county  of  Wilts,  wherein  T.  S.  was 

appellant,  and  the  said  C.  S.,  £.  £.,  C.  J.,  and  J.  S.  were 

respondents.     Dated  this  26th  of  October,  1839."   (Signed) 

"J.  B.,  attorney  for  the  respondents."  "To  W.  H.  L.  Bruges, 

John  Ravenhill,  and  J.  L.  Phillips,  Esqs.,  the  Rev.  E.  J. 

Williams,  clerk,  and  others,  her  Majesty's  justices  of  the 

peace  in  and  for  the  county  of  Wilts.*'     Affidavit  was  made 

of  service  of  this  notice  "  on  W.  L.  H.  Bruges,  J.  L.  Phillips, 

and  J.  Ravenhill,  three  of  her  Majesty's  justices,  &c.  for  the 

county  of  Wilts,  and  that  they  were  present  at  the  trial 

and  hearing  of  the  appeal." 

Sir  F.  Pollock  and  Archboldy  in  shewing  cause,  objected, 
that  under  the  13  Geo.  3,  c.  18,  s.  5,  this  was  not  a  suffi- 
cient proof  of  notice  to  the  justices  who  made  the  order. 
It  is  consistent  with  this  affidavit,  that  the  justices  who  are 
named,  may  have  taken  no  part  in  the  proceedings,  or  may 
have  quitted  the  Court  before  the  judgment  was  pronounced. 
[Lord  Denmariy  C.  J. — It  is  sworn  that  they  were  present 
at  the  triaL  The  order  is  the  act  of  the  whole  Court,  and 
how  could  it  be  shewn  that  any  individual  justice  took  part 
in  the  order  except  by  shewing  his  presence  ?  The  justices 
set  forth  the  claim,  and  it  is  the  deponent  who  reports  their 
decision].  Secondly,  the  notice  is  signed  by  the  attorney  for 
the  respondents,  but  it  is  not  stated  that  they  are  ^*  the  par* 
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1841.        ties  suing  forth  the  writ*'    [Lord  Denmath  C.  J. — He  signa 

^^^^P^^     the  notice  of  the  intended  application  as  the  attorney  of  the 

^     «• .  respondents^  who  are  all  named  in  the  notice.     In  e£R?cty 

The  Justices  of 

WiLTg.       he  says  that  he  intends  to  apply  as  their  attorney]. 

Feb  Cubiam. 

Rule  absolute. 


Ex  parte  Brown. 

Where  a  clerk  KnOWLES  applied,  pursuant  to  22  Geo.  2,  c.  46,  a.  9, 

from  his  arti-  on  behalf  of  an  articled  clerk,  that  he  might  be  dischaiged 

ffrounT^his  ^°^  ^  articles,  and  be  at  liberty  to  enter  into  fresh  ones 

J""^'**"**^'  with  another  attorney,  on  account  of  the  insanity  of  die 

articled  to  gentleman  to  whom  he  was  now  articled.     In  the  month  of 

ne?  for  the  re-  July,  1837,  he  was  articled  to  a  gentleman  named  Paridnfl^ 

torn  offr?e  ^^  ^^  ^^^  ^'"^  ^^^  ^^®  month  of  November,  1840, 
vearsune-         he  reiTularly  served  Mr.  Parkins.     In  the  last -mentioned 

laDsed  at  the 

time  of  the  in-  month,  that  gentleman  unfortunately  became  insane.  At 
mencii^^d  ^^^  another  attorney  carried  on  the  business  on  account 
a  portion  of       ^f  jj^jj.^  Parkins,  and  under   the  eentleman  so  actinir  as 

the  time  served  '  ©  ^ 

after  that  agent  to  the  master,  the  clerk  continued  to  serve.     After- 

other  attorneys  wards,  the  business  was  assigned  to  another  person,  who 

S^*K  «^^d  it  ^^  for  ^  ow^  profit  With  this  latter  gentleman 
business,  can     ^g  served  a  further  time.     Mr.  Parkins  still  continuinir  in 

not  be  reck-  ^  ^       ^  ^ 

oncd.  a  State  of  unsound  mind,  the  present  application  became 

necessary,  in  order  to  execute  new  articles  for  the  com« 
pletion  of  the  five  years'  service.  The  question  was, 
whether  the  time  which  had  been  served  with  the  gentle* 
man  who  stood  in  the  relation  of  an  agent  to  Mr.  Parkins, 
and  afterwards  with  the  assignee  of  the  business  of  that 
gentleman,  was  to  be  reckoned  in  the  period  of  five  yean, 
so  that  he  need  only  be  articled  for  the  remainder  of  the 
five  years,  after  deducting  the  period  of  service  v^th  Mr. 
Parkins,  and  the    latter    service    already  described;   or. 
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whether  that  period  could  not  be  deducted^  so  that  he  must        1841. 
be  articled  for  that  period  of  the  service  which  remained      Expwte 
unexpired,  when  the  insanity  of  the  master  commenced.     It       Brown. 
was  submitted  that  the  service  under  the  two  persons  men- 
tioned, after  the  master  became  insane,  ought  to  be  calcu- 
lated, as,  if  the  master  had  recovered  after  a  time,  and  the 
derk  had  continued  in  his  service,  the  intermediate  period 
would  have  been  taken  into  the  calculation. 

Coleridge,  J. — It  cannot  be  said  that  the  service  since 
the  master  became  insane,  was  service  under  the  articles. 
But  I  will  not  say  what  might  have  been  the  effect  of  that 
service,  if  there  had  been  an  adoption  of  it  by  the  master. 
Here,  however,  there  was  none.  The  clerk  may  be  dis- 
charged fix>m  his  articles,  be  at  liberty  to  enter  into  fresh 
articles  with  another  person  for  the  remainder  of  the  period 
of  five  years  that  had  not  elapsed  in  the  month  of  Novem- 
ber, 1840,  when  the  master  became  insane. 

Rule  accordingly. 


Mitchell  v.  Foster. 
{Before  the  Four  Judges.) 

J.  RESPASS  for  taking  goods.     Plea,  not  guilty.     At  the  The  4  &  5 
trial,  at  the  Cambridge  Spring  Assizes,  1839,  before  Tindul,  ^^[4;  that^' 
C.  J.,  it  appeared  that  the  action  was  brought  for  the  seizure  *  summons 

.     .  .     .  to  appear  be- 

of  the  plaintiffs  goods  under  a  conviction  by  two  justices,  fore  justices, 
(of  whom  the  defendant  was  one),  for  an  offence  against  ^  summons 
the  4  &  5  Wm.  4,  c.  51,  s.  19,  in  having  the  words  "licensed  ^'^^^f  ^\  „ 

....  .  .         statute,  shall 

to  deal  in  spirits"  painted  on  his  door  without  due  authority,  be  served  ten 

T>      1.  1  1  ,      .        days  "at  least" 

Joy  this  statute,  the  summons  to  appear  and  answer  the  m-  before  the 
formation  is  required  to  be  served  « ten  days  at  least"  before  ^^^  J^ 

moned  on  the 
3(Hh  day  of  the  month  to  appear  on  the  30th,  and  wai  convicted  for  default  of  appearance : 
Mdd,  that  the  juatices  had  no  iurisdiction,  as  ^o  ten  days  most  be  reckoned  exclusbe  of  the  day 
of  terring  the  summons,  and  that  of  convicting  the  daiiBadant 
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1841.  the  time  therein  appointed  for  the  hearing  of  the  complainL 
By  the  conviction  it  appeared,  that  the  information  had 
been  laid  on  the  20th  of  September,  and  the  pIainti£P  had 
been  convicted,  on  de&ult  of  appearance,  on  the  30th.  The 
phundff  had  not  appealed  against  the  convicdon.  Verdict 
for  the  plaintiff,  with  5L  damages,  leave  being  given  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  trespass  was  noC 
the  proper  form  of  action.  A  rule  nisi  had  been  obtained 
accordingly. 

Biggs  Andrews  now  shewed  cause,  and  cited  Ex  parte 
Prangley{a),  and  Rex  v.  The  Justices  of  Shropshire  (b),  as 
authorides,  that  "  ten  days  at  least**  must  be  counted  as  ten 
clear  days  exclusively  of  the  day  of  giving  the  nodce,  and 
the  day  of  the  convicdon.  There  was  a  total  want  of  juris- 
dicdon  in  the  convicting  jusdces,  as  the  time  allowed  by  the 
statute  for  appearing  to  the  informadon  had  not  expired  on 
the  30th. 

The  Court  then  called  upon 

The  Attorney  General  and  Storks,  Seijt,  contra.  By 
Beg.  Gen.,  H.  T.,  2  Wm.  4,  c.  8(c),  unless  the  days  are  ex- 
pressed to  be  ''  clear^  days,  the  last  day  is  not  excluded. 
That  has  been  the  uniform  mode  of  computadon  since  that 
rule  of  Court 

Lord  Denman,  C.  J. — A  clear  want  of  jurisdicdcm  iqp- 
pears  on  the  &ce  of  the  conviction,  as  the  time  allowed  for 
the  plaintiff  to  attend  and  answer  the  com'plaint  before  the 
jusdces  had  not  expired,  according  to  our  decision  in  Rex 
V.  The  Justices  of  Shropshire,  fix>m  which  we  are  not  dis- 
posed to  depart  Ten  days  ^'  at  least"  must  mean  not  less 
than  ten  days,  according  to  any  construction. 

Patteson,  J. — The  last  decision  of  this  Court,  Rex  v. 
The  Justices  of  Shropshire,  is  in  point,  and  it  is  better  to 

(a)  4  Ad.  k  EIL  7S1.  (c)  Ani$,  vol.  I,  p.  900. 

ib)  8  Ad.  &  £].  173. 
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.  JMlhere  to  the  rule  of  construction  as  there  laid  down.    The        184 1 . 
{daintiff  was  prematurely  convicted  in  his  absence.  Mitch»ll 


'     Williams,  J. — The  expiration  of  the  time  was  necessary 
'  in  this  instance  to  give  the  justices  jurisdiction. 

Rule  discharged,  (a) 

(a)  See  Young  v.  Higgon,  ante,  c.  44,  8.  1,  the  time  must  be  com- 

▼oL  8,  p.  212,  where  it  was  held,  puted  exclusive,  both  of  the  day 

tiiat  in  a  notice  of  action  against  of  giving  notice  and  of  bringing 

a  magiftrate,  under  24  Geo.  2,  the  action. 


Foster. 


Palmer  v.  Beale  and  Another. 

mIjRLE  shewed   cause  against  a  rule  nisi,  obtained  by  Wbereaplain- 
Barttowy  calling  on  the  defendant  to  shew  cause^  why  the  ^  mj^|^^. 
nisi  prius  record,  and  all  the  earlier  proceedincps  in  the  •onsdefend- 

IT  D  ^jjjj^  ^^  Court 

cause,  should  not  be  amended,  by  striking  out  the  name  of  will,  previous  to 
one  of  the  defendants.  It  was  an  action  on  a  charter-party,  name  of^one  to 
airainst  the  two  defendants  as  owners.     The  cause  went  ^"*rockout 

^  of  the  proceed- 

down  for  trial  at  the  last  assizes  for  Gloucester.     It  was  ings,  sabse- 

then  ascertained,  that  although  the  charter  party  had  been  writ,  on  pay- 

entered  mto  on  the  22nd  September,  in  the  previous  year,  S^re^id^ 

one  of  the  defendants  had  not  become  registered  owner  ^«f«ndant 

...  beinff  allowed 

until  the  28th  September.  An  application,  previous  to  the  to  ptead  do 
cause  being  called  on,  was  made  to  Mr.  Justice  Erskine, 
who  was  the  judge  presiding  on  the  civil  side,  to  amend,  by 
striking  out  the  name  of  the  defendant  who  had  thus  been 
improperly  joined.  His  lordship,  however,  reinsed  to  do 
so,  and  the  record  was  accordingly  withdrawn.  The  pre- 
sent rule  was  then  obtained.  Erie  contended,  that  the 
application  could  not  be  allowed  to  succeed,  as  it  was,  in 
fact,  sought  to  amend  the  writ,  which  the  Court  had  no 
power  to  do.  Wherever  the  Court  had  interfered  to  amend 
the  writ,  by  allowing  a  new  party  to  be  introduced  on  the 
record,  it  was  where  the  claim  would  be  barred  by  the 

TOL.   IX.  MM  D.    P.    C. 
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1841 .  Statute  of  Limitations.  In  the  esse  of  Zdfctii  ▼•  Waimm  {a)p 
which  was  an  action  by  executore,  the  defendant  pleaded 
in  abatement  the  non-joinder  of  another  executor,  who 
and  Anodwr.  had  not  proFcd,  the  Court  allowed  the  proceedings  to  be 
amended,  on  payment  of  costs,  as  the  Statute  of  Tamifations 
would  have  been  a  bar  to  a  fiesh  action.  There,  Mr.  Baroo 
Parke  said,  <<  All  the  judges  have  come  to  the  rescJutioD 
that  in  future,  since  the  Uniformity  of  Process  Act,  no 
amendment  of  this  kind  ought  to  be  allowed,  unless  when 
the  Statute  of  Limitations  would  be  a  bar,  and  that  is  to  be 
the  only  exception."  In  Cooper  v.  Whitehoute  {b),  it  was 
held,  that  if  one  sue  several  defendants  in  debt,  and  the 
evidence  does  not  fix  all  the  defendants,  the  plaintiff  must 
be  nonsuited,  and  the  judge  will  not  allow  the  declaradoa 
to  be  amended,  by  striking  out  the  names  of  those  defend- 
ants who  are  not  afiected  by  the  evidence.  In  Doe  dem. 
Poole  V.  Errington  {c\  it  was  held,  that  a  count  in  eject- 
ment, laying  a  joint  demise  by  two,  is  not  supported  by 
proving  the  two  to  be  entitled  as  tenants  in  common ;  the 
judge  at  Nisi  Prius  having  refused,  on  this  objection  being 
taken,  to  amend  the  record  by  altering  the  demise,  and  the 
plaintiff  having  thereupon  been  nonsuited,  the  Court  would 
not  interfere  with  that  discretion.  Under  these  circum- 
stances, the  present  rule  must  be  discharged. 


Barstow,  in  support  of  the  rule,  contended  that  the 
of  Cooper  v.  Whitehouse  was  one  in  which  the  application 
was  made  at  Nisi  Prius,  whereas,  here,  the  application  was 
made  before  the  cause  came  to  be  tried.  It  did  not  follow, 
that  because  the  judge  at  Nisi  Prius  would  not  amend  in 
the  manner  proposed,  that,  therefore,  such  an  amendment 
could  not  be  made  previously.  [Coleridge,  J.— The  diflB- 
cul^  which  I  find  in  considering  the  appUcation  is,  that 
the  judges  have  decided  that  they  will  not  make  such  an 
amendment  as  is  here  prayed,  except  for  the  purpose  of 
preventing  the  operation  of  the  Statute  of  Limitations.] 

(«)  Ant€,  vol.  2,  p.  633.    (6)  6  C.  &  P.  546.    (e)  1  Ad.  &  EL  750. 
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The  determination  in  question  of  the  judges  only  applied        1841. 
to  amendment  of  the  writ ;  such  an  amendment  was  not,       Palmbe 
however,  necessary  in  the  present  case.     It  was  sufficient  to        ^  *' 
amend  the  issue.   No  injury  whatever  could  arise  to  the  de-    toad  Another* 
fendant  by  such  an  amendment  being  made,  although  great 
expense  and  inconvenience  must  result  to  the  plaintiff  front 
the  application  not  being  granted. 

CoLERiDQE,  J. — By  1  Reg.  Gen.,  iL  T;,  3  Wm.  4  (a),  it 
is  ocdered,  ^^  That  every  writ  of  summons,  capias,  and  de- 
tainer shall  contain  the  names  of  all  the  defendants,  (if  more 
than  one),  in  the  action,  and  shall  not  contain  the  name 
or  names  of  any  defendants  in  more  actions  than  one."  In 
Coldwett  V.  Blake  (6),  the  Court  of  Exch^uer  held,  that 
in  a  writ  against  several,  the  plaintiff  may  declare  against 
one  only ;  but  if  he  declare  against  any  other  defendant 
afterwards,  he  will  be  irregular.  The  Court  theil  expressed 
an  opinion,  that  the  objection  did  not  appear,  until  the 
plaintiff  came  to  declare  against  the  second  defendant  Oii 
the  authori^  of  that  case,  I  think  that  the  present  rule  may 
be  made  absolute  for  the  amendment  of  all  the  proceedings^ 
except  the  writ,  on  payment  of  all  the  costs  of  both  the  de-" 
fendants,  the  defendant  who  remains  on  the  record  being  at 
liberty  to  plead  afresh. 

Rule  absolute  accordingly; 

(a)  Ante,  vol.  1,  p.  470.  (6)  Ante,  vol.  3,  p.  656. 


Lamb  v.  Micrlethwaite. 
{Before  the  Four  Judges*) 

J^EBT  for  goods  sold  and  delivered.     Pleas,  nunquam  ApUintiffer^ 
indebitatus,  and  payment.     The  goods  consisted  chiefly  of  J^JJ^n^^ht 

paittculara  of 
demaod,  as  among  tho  pavments  for  which  he  gave  credit,  an  article,  which,  in  fact,  had  noi 
been  naid  for,  hot  retomea  :   HM,  that  tho  jnd^e  rightly  left  it  to  ^e  jory  to  sajr  whether;  ill 
fact;  tne  balance  of  the  whole  account  was  or  not  in  the  plaintiflTs  faTonr. 

M  M  2 
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articles  of  plate.  A  bill  of  particulars  had  been  delivered 
in  the  usual  manner,  shewing  a  delivery  of  goods  to  the 
amount  of  949L  lOs.  On  the  credit  side  of  the  account  a 
great  many  payments  were  entered,  and  their  whole  amount 
was  stated  at  920L  lOf.  The  action  was  brou^t  fcnr  the 
balance.  But  in  addition  to  these  payments,  and  on  the  same 
side  of  the  account,  was  an  entry  of  84^  16«.,  being  the  value 
of  a  silver  tea  urn  which  had  been  returned.  At  the  trial  of  the 
cause,  before  Lord  Denmath  C.  J.,  at  the  London  Sittings  after 
last  Hilary  Term,  these  particulars  of  demand  were  put  in 
evidence,  and  Bayley,  for  the  defendant,  then  insisted,  that 
on  his  own  shewing,  the  plaintiff  had  no  ground  of  action, 
for  that  there  being  but  a  balance  of  29L  in  fitvour  of  the 
plaintiff  on  the  money  account,  that  balance  was  more  tiian 
covered  by  the  value  of  the  tea  urn.  The  jury,  however, 
on  being  asked  whether,  in  fact,  they  beUeved  that  there 
was  a  balahce  in  &vour  of  the  plaintiff,  answered,  that  there 
was,  and  found  a  verdict  for  that  amount  in  his  fisivour. 


Bayley  now  moved  to  set  aside  this  verdict,  and  for  a 
new  trial.  In  the  case  of  Kenyan  v.  Wakes  (a),  the  Court 
of  Exchequer  revised  to  set  aside  a  verdict  given  for  a  de- 
fendant, where  the  plaintiff  had  gone  for  a  balance  of  the 
arrears  of  a  salary  of  15«.  per  week,  and  where  the  par- 
ticular shewing  payment  of  half  the  amount,  the  jury  had 
negatived  the  claim  for  more.  The  Court  there  proceeded 
on  the  principle  that  the  plaintiff  must  be  bound  by  his 
particulars.  And  that  case  was  the  stronger,  as  there,  no  plea 
of  payment  was  on  the  record.  And  in  Eastwick  v.  Har- 
fnan(b),  that  Court  held,  that  where  a  plaintiff,  by  his 
particulars  of  demand,  after  giving  credit  for  sums  paid, 
claims  a  balance  only,  the  plea  of  payment  must  be  consi- 
dered as  pleaded  to  that  balance,  though  some  of  the  items  for 
which  credit  is  given,  were  paid  for,  after  action  brought(c). 


(a)  Ante,  vol.  6,  p.  105 ;  2  Mee. 
&  Welf .  764. 
iff)  Amie,  vol.  8,  p.  399;  6  Mee. 


&  W.  13. 

(c)  But  see  Basley  v.  Moore, 
ante,  vol.  8,  p.  376. 
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The  principle  of  both  these  cases  was  the  same,  that  the 
plaintiff  must  not  be  allowed  to  contradict  his  own  particulars. 

Patteson,  J. — I  do  not  see  any  doubt  in  the  case.  The 
right  of  action  accrues  upon  the  delivery  of  the  goods.  It 
qypears  that  the  original  bill  was  for  949/L  10«.,  it  was  sub- 
sequently reduced,  by  payments  made  at  various  times,  to 
a  sum  of  920iL  lOs.  For  the  difference  between  that  sum 
and  the  amount  of  the  original  demand,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover,  notwithstanding  the 
mistake  in  his  particulars.  The  amount  of  an  article  which 
was  in  fact  returned,  but  not  paid  for,  though  erroneously 
jdaced  among  the  payments  on  the  credit  side  of  the  ac- 
count, cannot  be  held  to  be  binding  on  the  plaintiff.  The 
finding  of  the  jury  is  conclusive  on  the  fact 


1841. 


Per  CtTRiAM. 


Rule  refiised. 


Hoare  and  Others  v,  Robinson. 

Ju .  ROBINSON  shewed  cause  against  a  rule  nisi, 
obtained  by  CromptoUf  to  set  aside  a  judgment,  and  all 
subsequent  proceedings,  on  the  ground  that  no  notice  of 
declaration  had  been  served  on  the  defendant,  with  costs. 
It  was  an  action  to  recover  the  amount  of  a  certain  sum, 
the  price  of  a  quantity  of  beer,  supplied  by  the  plaintiffs  to 
the  defendant  The  action  was  commenced  by  writ  of 
summons,  and  in  the  writ,  the  defendant  was  described  as 
of  Fleet  Street,  I^iverpool ;  that  was  his  office  in  which 
he  carried  on  his  business,  and  to  which  he  referred  all 
inquirers;  in  that  office,  he  was  always  seen  by  the 
plaintiffs*  traveller;  there,  orders  were  sent  to  him  and 
letters  directed  to  him.  His  place  of  residence  was  Lime 
Kiln  Lane,  Tranmere,  but  this  was  unknown  to  the  plaintiffs. 
When  it  was  sought  to  serve  him  with  the  writ,  he  was 
personally  served  near  his  office,  he  stating  his  name  to  be 


Where  a  de- 
fendant U 
served  per- 
sonally with  a 
writ  of  sum- 
mons at  his 
place  of  busi- 
ness, and  he 
does  not  make 
any  mention  of 
a  place  of  re- 
siaence,  dif- 
ferent from  his 
place  of  busi- 
ness, the  plain- 
tiff may  serve 
notice  of  de- 
claration there 
afterwards. 
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1841.  Robinson,  and  that  the  place  of  which  he  was  described  in 
Hol&K  ^®  ^^  ^^'^^  ^  oflSce.  No  appearance  was  entered  by  the 
and  Otben  defendant,  and,  therefore,  one  was  entered  for  him  by  the 
BoBiNtoH.  plaintifls,  and  a  declaration  filed.  A  notice  of  dedaratimi 
was  left  with  the  clerk  of  the  defendant,  named  Buckmaster, 
at  the  office  where  the  defendant  was  served,  and  that 
person  was  requested  to  give  it  to  the  defendant  This,  he 
promised  to  da  The  defendant  did  not  plead,  and  judg- 
ment by  de&ult  was  accordingly  signed,  and  the  defendant 
taken  in  execution.  The  present  application  was  founded 
on  an  affidavit  made  by  the  defendant,  stating,  that  the 
notice  of  declaration  had  never  come  to  his  hands.  No 
affidavit  was  made  by  Buckmaster.  The  objection  to  the 
service  of  the  notice  of  declaration  was,  that  it  was  left  at 
the  defendant's  place  of  business,  instead  of  his  place  of 
abode.  It  was  submitted,  that  for  the  purpose  of  the 
service  of  this  writ,  the  defendant's  place  of  abode  must 
be  considered  as  that  where  the  service  was  effected.  It 
was  the  place  of  which  he  was  described  in  the  writ  of 
summons,  and  if  he  objected  to  that  description,  he  should 
have  moved  to  set  aside  the  writ.  In  If  aslope  v.  7%onie  (a), 
it  was  held,  that  in  an  affidavit  of  debt,  a  clerk  of  a  ship- 
insurance  agent  might  describe  his  place  of  abode  to  be  tiie 
pffice,  where  he  was  employed  the  greater  part  of  the  day^ 
though  at  night  he  slept  at  another  place ;  and  in  Yardl$g 
V.  Janes  (6),  it  was  held,  that  an  attorney's  place  of  business 
is  the  proper  residence  of  which  to  describe  him.  Tlie 
place  at  which  the  notice  of  declaration  was  served  must 
consequentiy  be  considered  as  the  proper  one. 

CrompUm  supported  the  rule,  and  contended,  that  as  the 
practice  had  always  been  to  serve  the  notice  of  declaration 
at  the  place  of  abode,  and  not  the  place  of  business,  the 
question  was,  whether  that  practice  was  in  this  case  to 
be  l£ud  aside?  The  two  cases  cited  were  distinguishable 
from  the  present     The  former  was  merely  the  case  of  a 

fa)  1  Man.  &  Scl.  103.  (6)  Ante,  vol.  4,  p.  ib. 


EASTER   TERM,  4   VICT. 

penon  describing  himself  as  of  a  particular  place,  where  he 
carried  on  his  master's  business  during  the  greater  part  of 
the  day ;  the  other  was  the  case  of  an  indorsement  of  an  at- 
torney's residence  on  a  writ  of  summons.  It  was  quite  con- 
sistent and  proper  that  the  place  of  business  should  be  that 
of  which  the  party  in  question  was  described.  That  was, 
however,  very  different  fix>m  the  place  at  which  a  defendant 
in  a  cause  ought  to  be  served  with  the  proceedings  in  it  As 
to  the  observation,  that  the  defendant  might  have  objected  to 
the  manner  in  which  he  was  described  in  the  writ  of  summons, 
that  was  not  competent  for  him  to  do.  By  2  Wm.  4,  c.  39,  s.  1 , 
(the  Uniformity  of  Process  Act),  it  was  provided,  that  in 
the  writ  of  summons,  and  every  copy  thereof  "  the  place 
and  county  of  the  residence,  or  supposed  residence  of  the 
party  defendant,  or  wherein  the  defendant  shall  be  or  shall 
be  supposed  to  be,  shall  be  mentioned."  Of  whatever 
residence  the  defendant  was  described,  that  must  depend 
on  the  state  of  the  plaintiff's  knowledge ;  a  wrong  descrip- 
tion of  his  place  of  residence  would  afford  no  ground  of 
objection  to  the  process.  The  rule  of  1  Reg.  Gen.,  H.  T., 
2  Wm.  4,  s.  49  (a),  was  an  authority  to  shew  the  strictness 
vrith  which  the  defendant's  residence  was  required  to  be 
considered  in  serving  a  notice  of  declaration.  By  that  rule, 
it  was  ordered,  that  *^  where  the  residence  of  a  defendant  is 
unknown,  notice  of  declaration  may  be  stuck  up  in  the 
office,  but  not  without  previous  leave  of  the  Court"  This 
was  an  additional  reason  for  holding  that  the  notice  of  de- 
claration ought  to  have  been  served  at  the  defendant's 
place  of  residence,  and  not  at  his  place  of  business. 
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HOARB 

•ndOthen 

9, 

Robinson. 


Cur»  adv,  vulL 

Coleridge,  J. — This  was  an  application  to  set  aside  a 
judgment,  on  the  ground  that  no  notice  of  the  declaratioi^ 


\o)  Ante,  vol.  4,  p.  189. 
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1841.       had  been  served  on  the  defimdant     He  was  stated  to  htere 
¥f^«y       ^^^^  living  at  Tranmere,  in  Cheshire,  bat  that  his  oflke  of 
•ndOthm    bosinesB  is    in  Fleet  Street,   Liverpocd,  and  he  was  de- 
RoBurtoir.     scribed  in  the  writ  of  summons  as  of  Fleet  Street,  LiverpooL 
The  service  was  effected  in  this  way :  the  person  serving 
the  writ  went  to  Fleet  Street,  Liverpool,  and  asked  of  a 
person  he  met  casually,  for  the  defendant's  house,  when  the 
defendant  said,  '^  that  is  my  name,  and  there  is  my  oflBoe,* 
whereupon  he  was  served  with  the  writ.     An  appearance 
was  afterwards  entered  for  the  defendant  by  the  plaintiff  and 
a  declaration  was  filed,  and  notice  of  the  declaration  was 
taken  to  the  defendant's  oflSce  in  Liverpool,  and  left  there 
with  his  clerk,  Buckmaster,  who  was  requested  to  deliver  it 
over  to  the  defendant,  and  the  clerk  said  it  should  be  done. 
Now,  the  ground  of  the  present  appUcation  is,  that  that 
notice  never  reached  the  defendant,  and  this  is  an  objection 
of  the  very  strictest  kind,  because  the  defendant  received 
the  process  and  made  no  objection  to  the  description  ^ven 
of  him.     It  is  true,  that  under  the  Uniformity  of  Process 
Act,  it  is  suflScient  if  a  defendant  is  described  in  a  writ 
of  summons,  either  of  his  actual  residence  or  supposed 
residence,  and  that  the  defendant  could  not,  therefore,  have 
made  any  motion  to  set  aside  the  writ  for  the  misdescrip- 
tion; but  then,  by  his  silence,  he  has  assisted  to  deceive 
the  plaintiff,  and  it  was,  therefore,  natural  to  serve  the 
notice  of  declaration  at  the  place  of  which  the  defendant 
was  described.     Now,  it  is  to  be  observed,  that  the  defend- 
ant's clerk,  to  whom  the  notice  was  delivered,  makes  no 
affidavit  on  this  rule ;  and  I  cannot  understand  why  he  does 
not  do  so,  if  the  transaction  has  been  honest     If  the  clerk 
had  lost  the  notice,  or  done  anything  else  with  it,  there 
would  no  doubt  have  been  an  affidavit  made  to  that  effect. 
The  absence  of  any  affidavit  by  the  clerk,  raises  so  strong 
a  suspicion  in  my  mind  that  the  defendant  is  swearing  by 
the  card,  that  I  am  not  disposed  to  make  this  mle  absolute, 
and,  therefore,  it  must  be*  discharged.     If  the  defendant 
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Wishes  to  be  let  in  to  try  the  cause,  he  can  make  an  appli-        1 84 1 . 
cation,  on  an  affidavit  of  merits,  to  set  aside  the  judgment        hoabe 

and  Odiers 

V. 

Rule  disoharged  (a).  Robinson. 

(a)  See  Ro^e  v.  Broum,  ante,  vol.  3,  p.  628. 


Murray  v,  Boucher. 
{Before  t/ie  Four  Judges.) 

Sir  W.  FOLLETT  moved  for  a  rule  to  set  aside  an  a.  ffiumitced 
order  made  by  Wightmany  J.,  for  striking  out  a  plea.  Thb  ^^'  ^^ 
was  an  action  on  a  ffuarantee.     The  plaintiff  was  to  advance  o^  «»«;«y  •*• 

°^  ^         *  ,  ,       yanoed  on  oer- 

money  on  the  security  of  certain  shares  in  the  Anthracite  tain  shares  in  a 
Coal  -Company,  and   the  defendant  guaranteed  him  the  case  ^'shares 
repayment  of  such  advances,  "  in  case  the  shares  did  not  ^2bB^u"1he 
make   up  the  sum  due."     The  declaration   contained  an  w»  dne."   In 

an  action  on 

allegation  that  the  shares  were  of  no  value,  and  the  plea  the  guarantee, 
which  had  been  struck  out  traversed  that  allegation.     The  iiw^a  that"*" 
object  of  the  parties  was,  to  raise  the  question,  whether  the  *^®  •*""•• 
plaintiff  could  sue  the  defendant,  under  the  terms  of  this  yalue.  The 
guarantee,  before  he  had  in  the  first  instance  disposed  of  his  plea,  trJ 
the  shares.      The  defendant  intended  to"* insist  that  the  wjfo^**^' 
shares  must  first  be  disposed  of,  and  that  he  was  only  liable  ^^  ^^^  * 

judge  at  Cham- 

for  the  balance.  bers  rightly 

struck  out  the 
plea  as  tending 

WiGHTMAN,  J.'—  The  plea  which  I  struck  out  would  not  ■"  """f » ^^^ 

^  was  not  ma- 

have  ndsed  the  question,  and  I  struck  it  out  because,  had  terial  to  the 

issue  been  taken  on  it,  a  finding  that  the  shares  were  of  the  pute  between 
value  of  one  farthing,  would  have  entitled  the  defendant  to       P^^ies. 
the  verdict.     1  did  not  think  that  that  would  meet  the 
justice  of  the  case. 

Sir  W.  FoUetL  The  defendant  was  bound  by  the  terms 
of  the  declaration,  which  he  traversed.  He  was  entitled  to 
traverse  the  allegation  as  he  found  it. 
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1841.  Per  CcBiAM. — The  judge  has  ri^tly  exeiciaed  his  db> 

Mw^B^Y      cretioii.     The  issue  raised  by  the  plea  would  not  put  in 
issue  the  leal  question  between  the  parties. 


BOVCHSE. 


Rule  refused. 


In  the  Matter  of  Arbitration  between  Woodcboft 

and  Jones. 

AcUmein  a  MiLELL  Y  shewed  cause  against  a  rule  nisi,  obtained  bj  Sir 

daed,  otlio-  fViUiam  FoUett^  calling  on  Woodcroft  to  shew  cause  why  leave 

^em  cMe  of  ^^^^^  ^^^  b®  given  to  revoke  the  submission  to  arbitration^  if 

*5^**  **-  any  had  been  made,  and  why  the  order  of  Mr.  Justice  CoU- 

iMn»  and  the  fidge^  requiring  the  attendance  of  certain  witnesses,  should 

"  awafd**  of  not  be  set  aside.     It  appeared  that  Messrs.  Woodcroft  and 

2^^2*5^'  Jones  had,  by  deed  dated  15th  of  May,  1834,  entered  into 


_    --, ^  partnership  for  a  period  of  seven  years,  to  be  computed 

if  tt  does  not  from  the  3 1st  of  July,  1840.    The  deed  contained  a  clause, 

l^l^^t  ^nM  **  That  if  any  doubt,  difference,  cause  of  suit,  or  dispute 

faSke^^^i^  should  arise  at  any  time  or  times  thereafter  between  the 

mmkn,'*hwA  said  parties,  their  executors  or  administrators,  or  any  of 

wHhin  tbe 

meaniiurortlie  them,  touching  the  consideration  of  these  presents,  or  any 

c.  15, s  h^ok  clause,  matter,  or  thing  herein  contained,  or  the  said  co- 

^2?w  *  partnership,  trade,  or  business  (and  such  doubt,  or  difierence, 

power  to  order  or  dispute  should  not  be  fiilly  decided  between  themselves 

attend  an  ar.  within  fourteen  days  after  the  same  should  arise),  then  that, 

Mra|^  actmg  ^^  ^^  request  of  either,  it  should  be  reduced  to  writing, 

™!"«'-  .  and  referred  to  arbitration.''     Clauses  were  then  introduced 

Where  there 

did  not  appear  for  appointing  an  arbitrator,  and  also  a  provision  made, 

anymiicondurt  "  That  for  the  further  and  better  enforcing  of  every  such 

on  the  part  of  a^a^A  the  same  shall  from  time  to  time  be  made  a  rule  of 

the  parties  or  ' 

arbitraion,  the  the  Court  of  Kinir's  Bench  accordimr  to  the  direction  of  the 

to  direct  a  sub-  Statute  in  that  case  made  and  provided."  The  partnership  ter- 

!S!!^to  ^  minated  at  the  end  of  July,  1840.     On  proceeding  to  settle 

revoked.  their  affairs,  it  was  found  that  certain  disputes  arose  con- 
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oeming  the  partnership  accounts,  and  Woodcroft  accord-  1841. 
ingly  had  them  reduced  into  writing,  and  on  the  5th  of  intkemtiteror 
August,  sent  them  to  Jones,  requiring  his  consent  to  ^^^^" 
their  being  submitted  to  arbitration  pursuant  to  the  deed.  Joioes. 
This  he  refused,  and  would  not  take  any  step  in  the  matter 
towards  the  jfinal  adjustment  of  the  dispute.  At  the  instance 
of  Woodcroft,  however,  arbitrators  were  appointed  to  de- 
termine the  disputes,  and  they  made  a  peremptory  appoint- 
ment for  the  29th  of  October  to  proceed  with  the  reference. 
An  order  was  obtained  by  Woodcroft  fix>m  Mr.  Justice 
Coleridge,  requiring  the  attendance  of  certain  witnesses 
before  the  arbitrators.  On  the  15th  of  August,  1840,  Jones 
filed  a  bill  for  an  account  in  the  Court  of  Chancery,  and 
fin:  the  final  settlement  of  the  partnership  afiairs.  On  the 
17  th,  Woodcroft  was  served  with  a  subpcsna  to  appear  to  the 
bilL  Proceedings  were  still  pending,  and  a  receiver  ap- 
pointed. On  this  state  offsets,  the  present  application  was 
made  for  leave  to  revoke  the  submission  to  the  arbitrators, 
and  to  rescind  Mr.  Justice  Coleridge^e  order  for  the  at- 
tendance of  the  witnesses  before  the  arbitrator.  KeUy  now 
contended,  that  with  respect  to  the  first  branch  of  the  rule, 
there  was  no  ground  for  revoking  the  submission  to  arbi- 
tration. With  respect  to  the  second  branch  of  the  rule,  there 
was  as  little  groimd  for  granting  it,  as,  the  order  of  Mr.  Justice 
Coleridge  was  perfectly  legal  and  regular.  Although  the 
word  in  the  deed  describing  the  instrument  to  be  made  a 
rule  (^  this  Court  was  **  award,"  and  not  **  submission ;"  it 
was  perfectly  clear  that  the  intention  of  the  parties  was 
that  the  **  submission^  should  be  made  a  rule  of  Court.  In 
Pedley  v.  Westmacott  (a),  it  was  held,  that  the  Court  has 
jurisdiction  in  case  of  an  award  under  the  8  &  9  Wm.  3,  c  15, 
though  the  submission  bond  was  to  make  the  award  instead 
of  the  submusion  a  rule  of  Court  That  case  proceeded 
on  the  authority  of  a  manuscript  case  of  Powell  v.  PhiUipe, 

(a)  3  East,  603. 
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1841.        which  was  to  the  same  effect     The  only  objectioo  to  the 

il*\^^!.f^^  (Nnder  which  could  be  made^  was  that  the  learned  judge 

WooonoTT    had  not  jurisdiction  for  that  purpose,  but  the  cases  cited 

JoNEi.        clearly  shewed  that  he  had.     The  rule  ought,  consequendy, 

to  be  discharged. 

Sir  WilUam  FoUett  supported  the  rule,  and  contended, 
on  the  first  part  of  the  rule,  that  as  there  were  now  grounds 
pending  with  respect  to  these  very  matters  in  dispute  before 
a  Court  of  Equity,  it  would  be  exceedingly  inconvenient 
that  two  litigations  should  be  proceeding  at  the  same  time 
on  the  same  subject  As  to  the  second  part  of  the  rule, 
the  deed  of  partnership  only  authorizing  an  ^  award"  to  be 
made  a  rule  of  Court,  the  case  did  not  come  within  the 
meaning  of  the  8  &  9  Wm.  3,  c  15,  s.  1,  which  only  applied 
to  ^^  submissions."  In  Harrison  v.  Grundy  (a),  the  Court 
decided,  that  they  could  not  receive  any  complaint  to  set 
aside  an  award  until  the  submission  was  made  a  rule  of 
Court,  and  that  a  consent  in  the  submission  bond  to  make  the 
award  a  rule  of  the  Court  instead  of  the  submission,  would 
not  warrant  their  interposing.  That  was  a  direct  authority 
on  the  point  In  the  cases  cited  on  the  other  side,  the  in- 
tention of  the  parties  evidently  was,  that  the  submission 
should  be  made  a  rule  of  Court,  although  the  word  "  award" 
was  used.  As  the  words  of  the  statute  were  not  pursued, 
and  no  intention  to  make  the  submission  a  rule  of  Court 
instead  of  the  award  could  be  collected,  the  learned  judge 
who  made  the  order  for  the  attendance  of  witnesses,  had 
no  jurisdiction  for  that  purpose. 

Cur.  adv.  vulL 

• 

Coleridge,  J. — This  was  a  rule  for  leave  to  revoke  the 
submission  to  arbitration,  if  any  such  bad  been  made,  and 
for  the  rescinding  an  order  made  by  me  for  the  attendance 

(a)  2  Str.  1178. 
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of  certain  witnesses  before  the  arbitrators.     The  rule  was        id4l. 
moved  in  this  form^  because  it  was  contended,  that  there  in  tke  Matter  of 
had  been  no  submission  within  the  8  &  9  Wm.  3,  c.  15.  It  is    Woodceoit 
necessary,  however,  in  considering  the  first  part  of  the  ap-        Jonbb. 
plication  to  treat  the  submission  as  made  within  that  statute, 
because,  unless  it  is,  it  seems  clear  that  it  is  not  within  the 
3  &4  Wm.  4,  c.  42,  s.  39,  and  if  so,  there  would  be  no  neces- 
sity for  any  permission  to  revoke.     Making  this  assumption, 
and  looking  only  to  the  facts  of  the  case,  I  can  see  no  reason 
for  allowing  the  revocation.     It  is  not  averred,  that  the 
opposite  party  has  in  any  way  misconducted  himself  in  any 
matter  connected  with  the  reference,  or  that  he  has  not 
correctly  pursued  the  provisions  of  the  deed  which  contains 
the  covenant  to  refer,  nor  is  it  alleged,  that  according  to 
those  provisions,  the  arbitrators  have  not  been  duly  appointed, 
or  in  any  way  behaved  amiss.     Inconveniences  indeed  are 
stated,  and  that  the  applicant  has  filed  his  bill  in  equity  con- 
currently with  his  opponent's  proceeding  on  the  clause  of 
reference  in  the  partnership  deed.      But  assuming  that 
clause  to  be  valid,  I  cannot  but  see  that  the  inconveniences 
alleged  are  attributable  to  the  applicant's   own  wrongful 
breach  of  it,  and  I  must  not  deprive  the  other  party  of  the 
benefit  of  that  clause  on  account  of  inconveniences  so  pro- 
duced, or  because  the  applicant  has  chosen  to  file  a  bill 
instead  of  abiding  by  it     This  part  of  the  rule,  therefore, 
might  thus  be  disposed  of     If  there  is  no  submission,  leave 
to  revoke  will  be  nugatory  ;  if  there  is,  the  leave  ought  not  to 
be  given.     But  in  order  to  determine  on  the  latter  part  of 
the  rule,  it  is  necessary  to  decide  whether  there  is  a  valid 
submission  on  the  two  statutes.     Because  the  order  for  the 
attendance  of  witnesses  ought  not   to  have  been  made, 
unless  the  case  is  within  them.     And  although  it  does  not 
appear  clearly  that  any  of  the  witnesses  made  the  present 
application,  it  is  not  fitting  to  leave  it  in  uncertainty  whether 
the  order  ought  to  be  obeyed  by  them  or  not  The  question 
arises  under  the  following  circumstances,  Jones  and  Wood- 
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1841.  croft  enter  into  partnership  by  deed,  for  a  term  which  ez- 
b them^taror  P"^  ^J  effluxion  of  time  on  the  Slst  of  July,  1840.  The 
WooDCBorr  deed  contains  a  clause  <^  reference  in  these  words,  ^  If  any 
JoM  lA.  doobty  difference,  canse  of  soit,  or  dispute  should  arise  at  any 
time  or  times  thereafter  between  them,  their  executors,  &c., 
touching  the  construction  of  these  presents,  or  any  clause 
matter,  or  thing  therein  contained,  or  the  said  co-partnei^ 
ship  trade,  or  business."  The  deed  then  goes  on  to  prescribe 
the  course  to  be  pursued  in  the  statement  of  matters  of 
difference,  the  ^ipointment  of  arbitratcMns,  and  other  matteiB 
down  to  the  making  of  the  award,  and  then  proceeds  thus^ 
^'  And  for  the  ftirther  and  better  enforcing  the  observance  of 
every  such  awards  the  $ame  shall  yrooi  timetotime  bemadea 
rule  of  the  Court  of  King^s  Bench,  according  to  the  direction 
of  the  statute  in  that  case  made  and  provided."  It  was  con- 
tended, that  the  statutes  only  applied  to  agreements  containr 
ing  a  stipulation  that  the  aubndinon  should  be  made  a  rule 
of  Court,  and  although  it  was  not  disputed  that  an  agreement 
to  make  the  award  a  rule  of  Court  instead  of  the  submissicm, 
had  been  held  to  warrant  the  interposition  of  the  Court ; 
those,  it  was  said,  were  cases  in  which  the  Court  had  seen 
that  the  word  '^  award"  had  been  used  by  mistake  for  ^*  sub- 
mission," and  that  the  parties  had  intended  to  make  the 
**  submission"  a  rule  of  Court  But  that  in  this  case,  the 
parties  had  really  intended  only  what  they  had  expressed, 
tiamely,  to  make  the  award  a  rule  of  Court,  that  this  was 
shewn  by  the  language  of  the  deed  speaking  of  ^'  every  such 
awardT  being  ^^from  time  to  time"  made  a  rule  of  Court  It 
certainly  appears,  that  the  parties  contemplated  the  possi- 
bility of  several  differences  and  several  arbitrations  occiuring 
in  the  course  of  the  partnership.  The  framer  of  the  deed 
probably  thought  that  awards  might  be  made  rules  of  Court, 
but  it  is  difficult  to  suppose  that  there  could  have  been  an 
intention  of  making  the  whole  deed  a  rule  of  Court,  which, 
as  it  embraces  many  objects,  there  might  be  frequent  need 
o^  and  which,  even  with  reference  to  the  arbitration  clause. 
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the  parties  must  be  taken  to  have  thought  that  they  might,  1841. 
on  more  than  one  occasion^  require  to  be  possessed  o£  But  jmU^^'I*'^^ 
if  there  was  no  intention  to  make  the  submission  a  rule  of  Woodceoit 
Court,  and  the  words  of  the  clause  are  to  be  understood  JoNxt. 
literally,  it  appears  to  me,  that  the  statute  of  Wm.  3,  does 
not  extend  to  it  The  object  of  that  statute  was  to  effectuate 
the  agreement  of  parties  to  refer,  by  giving  them  the  au- 
thority of  the  Court  If  then  the  agreement  becomes  the 
rule  of  Court,  the  authority  of  the  Court  cannot  be  pledged 
to  enforce  anything  which  the  parties  have  not  previously 
agreed  to.  The  award  must  be  tried  by  the  rule,  and  unless 
it  squares  with  it,  obedience  cannot  be  summarily  enforced. 
But  if  the  award  becomes  the  rule  of  the  Court,  the  Court 
may  be  called  on  to  enforce  something  which  the  previous 
agreement  of  the  parties  has  not  sanctioned.  The  statute 
enacts,  that  the  rule  of  Court  shall  be  made  simply  upon  read- 
ing and  filing  an  affidavit  of  the  witnesses  to  the  agreement ; 
and  this  is  quite  proper  where  that  is  made  the  rule,  about 
which  there  can  be  no  dispute,  and  which  is  to  give  the 
limit  to  the  proceedings  of  the  arbitrator,  but  which  can 
never  be  itself  brought  into  question.  I^  however,  the 
award  is  to  be  made  the  rule  of  Court,  that  could  not  pro- 
perly be  done  until  its  accordance  with  the  submission  had 
first  been  established.  It  could  not,  therefore,  be  done  ex 
parte,  upon  this  ground,  and  without  entering  upon  other 
considerations,  I  think  this  case  not  within  the  statutes,  and 
that  the  order  for  the  attendance  of  witnesses  ought  to  be 
rescinded;  to  this  extent  the  rule  will  be  absolute. 

Rule  accordingly. 
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WiLUAJfS  r.  BUBOEBS. 

{Before  the  Four  Judges.) 
Under  the  3      XrESPASS  for  taking  goods.     At  the  trial,  before  Cole- 

Geo.  4.  c  39  c?  o 

1. 1,  whidi  re-  ^g^y  J.,  at  the  Summer  Assizes  at  Bristol,  1840,  the 
evoTwrnat  P"^cipal  question  was,  whether  a  warrant  of  attorney  to 
^|[<g^^°q»^  confess  judgment,  ftc,  which  was  executed  on  the  ^h,  and 
At,  ibiiUjw    filed  on  the  30th  of  the  same  month,  was  filed  *^  within 

twenty-one  days  after  the  execution,"  within  the  meaning 
«£!.^«^    of  Stat  3  Geo.  4,  c.  39,  s.  1  ?    Verdict  for  plaintiflF,  subject 

to  a  motion  to  reduce  the  damages,  if  the  warrant  was  not 


iled 


CTrtffd  on  tbe 

9ch  dey  ofthe    filed  in  due  time. 

nonnif  b^t  be 
iled  on  the 

^^^  Bompasy  Serjt,  now  moved  accordingly.     The  warrant 

could  not  be  filed  after  the  29tlL  Where  the  computation 
of  time  is  to  be  made  fix)m  an  act  done,  as  in  this  instance, 
firom  the  execution,  the  day  on  which  it  takes  place  is  in- 
cluded. Cctstle  V.  Burditt(a\  Glassing  ton  v.  ltawlins{b). 
Sir  JF.  Granty  in  Lester  v.  Garland  (c),  held  that  to  be  the 
right  computation,  where  the  act  to  be  done  is  one  to  which 
the  party  against  whom  the  time  runs  is  privy.  The  au- 
thorides  were  reviewed  in  Blunt  v.  Heslop{d)y  and  the 
language  of  this  Court  fiivours  that  construction.  The  case 
of  Ex  parte  Fallon  {e)y  was  decided  under  the  Annuity 
Act,  17  Gea  3,  c.  26,  the  language  of  which  is  different 

Lord  Denman,  C.  J. — The  question  in  this  case  has  been 
decided  in  Ex  parte  Falcon,  which  is  an  unquestionable* 
authori^.  The  Annuity  Act  requires  a  deed  to  be  en- 
rolled **  within  twenty  days  of  the  execution  ;^  and  by  the 
3  Geo.  4,  c.  39,  this  warrant  must  be  filed  '^  within  twenty- 
one  days  after  the  execution."    There   is  no  distinction 

(a)  3  T.  R.  623.  (d)  8  Ad.  &  Ell.  577 ;  3  Nev. 

(b)  3  East,  407.  &  Per.  553. 

(c)  15  Yes.  248.  (e)  5  T.  R.  283. 
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between  those  expressions,  and  we  ought  not  to  encourage        1841. 
a  doubt  by  granting  a  rule.  wIZ^IUmT' 


Ltttlbdale,  J. — The  case  of  Ex  parte  FaUon,  which 
was  decided  on  an  expression  perfectly  synonymous  in  the 
Annuity  Act,  is  a  direct  authority.  It  is  doubtful  if  the 
case  alluded  to  in  2  ItuL  by  Mr.  Justice  BuUer  was  in 
point 

Rule  refused  (a). 

(a)  See  You9tg  v.  Higgtm,  anU,  vol.  8,  p.  213. 


V. 
BCTRGEM. 


Fisher  r.  Lediard. 

rVm  ALEXANDER  shewed  cause  against  a  rule  nisi,  for  b  order  to  dit* 
not  proceeding  to  trial,  according  to  the  course  and  practice  fo^^dJ^^ 
of  the  Court.     It  appeared,  from  the  affidavit  on  which  the  "5"  case  of  a 

*  *  ,  ,     ,      nonsuit,  on  the 

rule  was  founded,  that  after  issue  was  joined,  the  plaintiff  ground  of  tke 
not  having  duly  proceeded  to  trial,  an  application  was  made  solvency,  it 
for  a  rule  nisi  for  judgment,  as  in  case  of  a  nonsuit.     After  JJ]J**]*f^ff»,^" 
this  rule  was  obtained,  and  served  on  the  plaintiff's  attorney,  affidavit,  that 

the  hnowledffe 

it  was  agreed  by  the  latter  that  the  plaintiff  should  proceed  of  the  insol- 
to  trial  at  the  next  assizes,  and  that  if  he  did  not,  the  de-  ^^i^'tur 
fendant  should  be  at  liberty  to  move  for  judgment  absolute,  '^ce  Uie  lut 
as  in  case  of  a  nonsuit,  in  the  same  manner  as  if  a  peremp-  him  towards 
tory  undertaking  had  been  given.     The  plaintiff  did  not  ca^  to  trial 
proceed  to  trial  at  the  appointed  assizes,  and  the  present 
rule  was  then  obtained.     The  answer  to  the  application 
was,  that  the  plaintiff  had  learned,  since  the  commencement 
of  the  suit,  that  the  defendant  was  insolvent     It  was,  there- 
fore, suggested  that  this  was  a  proper  case  for  a  stet  processus. 

Gray^  in  support  of  the  rule,  contended,  that  the  affidavit 
produced  in  answer  to  the  rule  was  insufficient,  as  it  did  not 
shew  at  what  time  the  fact  of  the  defendant's  insolvency 
came  to  the  knowledge  of  the  plaintiff.     In  the  case  of 

VOL.  IX.  N   N  D.    p.    C. 
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FiBHER 

V. 

Lkoiaad. 


Mann  v.  Williamson  (a),  where  the  plaintiff's  knowledge  of 
the  defendant's  insolvency  was  acquired  after  the  declaration 
was  filed,  it  was  held  to  be  an  insufficient  answer  to  the 
motion  for  judgment,  as  in  case  of  a  nonsuit,  as  it  ought  to 
have  appeared  that  the  knowledge  was  not  acquired  until 
after  issue  was  joined. 


CoLERiDOE,  J. — I  think  that  when  the  plaintiff  seeks  to 
relieve  himself  fi*om  the  necessity  of  going  to  trial,  on  the 
ground  of  the  defendant's  insolvency,  it  must  appear  that 
the  knowledge  of  that  insolvency  came  to  him  subsequent 
to  the  last  step  taken  by  him.  He  has  no  right  to  bring 
an  action  against  the  defendant  to  vex  and  harass  him, 
proceed  with  it  to  a  certain  extent,  and  then  capriciously 
leave  off.  It  is,  therefore,  essential  to  shew  at  what  time 
the  knowledge  came  to  him.  If  he  does  not,  it  must  be 
assumed  that  he  had  knowledge  of  the  infK>lvency  before 
taking  the  last  step.  On  this  ground,  this  rule  might  be 
disposed  of;  but  it  seems  to  me,  from  the  tacts  as  disclosed  no 
the  affidavit,  that  all  his  knowledge  had  come  to  him  before 
what  may  be  called  a  peremptory  undertaking  was  given.  I 
think  the  plaintiff  ought  to  give  a  peremptory  undertaking. 

Rule  dischai^d,  on  a  peremptory  undertaking. 

(a)  Ante,  vol.  %,  p.  859. 


Wboro  sp* 
pointments 
are  made  for 
the  purpose  of 
obtaining  a 
distringas,  it  is 
necessary  that 
the  hoar  should 
be  mentioned, 
although  there 
may  be  some 
reason  to 
belieye  that 
th*  d^endaat  it 


Newman  t?.  Hickman. 

fr  ARREN  moved  for  a  distringas.  The  affidavit  on 
which  the  application  was  founded,  stated  that  the  deponent 
had  called  on  three  different  occasions  at  the  house  of  the 
defendant,  for  the  purpose  of  effecting  a  service  of  the  writ 
of  summons.  On  each  occasion,  the  wife  of  the  defendant 
was  seen,  and  she  stated  that  her  husband  was  from  home, 
and  could  not  be  seen.     On  the  last  occasion,  when  the 

kMping  out  of  tkt  way. 
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copy  of  the  writ  of  summons  was  left  with  her,  she  was        1841. 

requested  to  give  it  to  her  husband.     Her  answer  vras,  that      ne^^„ 

she  would  put  it  in  the  fire  and  not  shew  it  him.  or  tell     „    «• 

Hickman. 

him  anythmg  about  it.  The  two  last  calls  were  made 
pm:8uant  to  appointments,  but  no  hour  was  mentioned  at 
which  the  deponent  would  call.  He  cited  Johnson  v. 
Disney  {a),  where  it  was  held,  that  the  hour  of  the  ap- 
pointment should  be  mentioned,  unless  the  &cts  of  the 
case  shewed  that  the  defendant  was  endeayouring  to  avoid 
being  served.  That  decision  shewed,  that  if  it  appeared 
that  the  defendant  was  keeping  out  of  the  way  to  avoid 
being  served,  the  necessity  for  mentioning  the  hour  was 
obviated.  Here,  it  was  evident  that  the  defendant  was 
keeping  out  of  the  way  to  avoid  being  served,  and,  therefore, 
no  necessity  existed  for  the  affidavit  to  shew  that  the  hour 
of  appointment  had  been  mentioned.  The  cases  of  Gale  v. 
Winks  (&),  and  Webb  v.  Jenkins  (c),  shewed  that  the  Court 
did  not  in  all  cases  require  the  strict  rule  of  practice  to  be 
pursued,  where  the  facts  of  the  case  shewed  that  the  de- 
fendant was  wilfully  avoiding  the  service  of  process,  (d) 

WiGHTMAN,  J. — The  hour  not  being  appointed,  it  seems 
to  me,  rendered  it  no  appointment  at  all.  The  practice 
has  always  been  to  name  the  hour.  This  case,  is  dif- 
ferent irom  that  of  Johnson  v.  Disney.  The  more  modem 
practice  has  certainly  been,  I  understand,  to  require  the 
hour  as  well  as  the  day  to  be  mentioned.  It  is  better  to 
have  one  uniform  rule. 

Distringas  refused. 

(a)  Ante,  vol.  2.  p,  400.  (d)  See  Hickman  v.  DalUmare, 

(fd  Ante,  vol.  5,  p.  348.  ante,  vol.  4,  p.  278. 

(c)  Anti,  vol.  7.  p.  135. 


N  N  2 
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Doe  deiiL  Powell  v.  Bx>e. 

On  an  appli.  JO  ALL  moved  for  judgment  against  the  casual  ejector. 
^^j^^'  Proceedings  had  been  taken  pursuant  to  4  Geo.  2,  c  28, 
tbe  ctioal         half  a-vear's  rent  beina;  in  arrear.  The  a£Bdayit  on  which  the 

ejector,  where  .       . 

proceedings  application  was  founded^  stated  that  a  yeai^s  rent  was  m 
4  Geo.  2,  c.  arrear,  that  there  was  ^'  no  su£Scient  distress  to  be  found 
ttOlenTh  1^^    ^^  ^®  premises  to  coimtenrail  the  arrears  of  rent" 

tnificient  to 

thewthat  there         ^  ▼       rw^        .  /«  .  t  i_ 

Sfl  DO  tnificient  CoLERiDOE,  J. — ^That  IS  not  Sufficient,  as  there  may  be  a 
coonterrail  the  sufficient  distress  on  the  premises  to  counteryul  half  a- 
!!!!!*"J^         year's  rent,  althomrh  there  is  not  sufficient  to  countervail  a- 

Fsnt,    II  more      "^  *  o 

than  ha]f.a.  year's  rent  Suppose  five  year's  rent  was  due,  the  landlord 
sworn  to  be       18  not  to  avail  himself  of  the  statute  merely  because  there  is 

not  a  sufficient  amount  of  property  to  countervail  the  ar- 
rears to  that  extent  A  landlord  has  no  right  to  lie  by  for 
such  a  length  of  time,  and  then  seek  thus  to  render  the  pro- 
visions of  this  statute  available. 

Rule  refused. 


dM 


ReQINA  r.  QUATLE. 

{^Before  the  Four  Judget*) 
After  a  rule       A  RULE  for  a  quo  warranto,  calline  on  the  defendant  to 

for  a  QUO  war-  .       ,  . 

rmnto  informa-  shew  cause  by  what  authority  he  exercised  the  office  of 

made  absolute,  town  councillor  of  the  borough  of  Liverpool,  had  been  made 

cht^"thrie.  **^^*^^  '°  Michaelmas  Term,  1840,  at  the  instance  and 

lator,  on  motion  on  the  affidavit  of  Francis  Shand,  as  relator,  made  in  pur- 

on  his  behalf,  if 

by  reason  of  his  suance  of  Reg.  Gen.,  M.  T.  3  Vict  1839.  The  defendant 
^^^^^Z^  ^^  ^^^^  elected  to  the  office  in  November,  1839,  and  the 
^1^^^  affidavit  of  Shand  was  sworn  in  the  same  month. 

own  private  af- 
fairs, he  is  unable  to  enter  into  the  recognizance  required  by  the  4  &  5  W.  &  Bl  c.  18,  s.  2. 


The  rest  of  the  Court  concurring. 


Rule  absolute. 
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Sir  W.  W.  Folletty  in  Hilary  Term,  1841,  had  obtained  1841. 
a  rule  nisi  to  substitute  Alexander  Shand  as  relator,  in  the 
place  of  Francis  Shand,  on  the  ground  stated  in  the  affidavit, 
that  Francis  Shand  had  proceeded  to  Antigua  in  February, 
1840,  his  presence  being  necessary  to  superintend  his 
commercial  affairs  in  that  island ;  that  it  was  his  intention 
to  return  to  England,  but  that  the  period  of  his  return  was 
uncertain,  and  that  in  consequence  of  his  absence,  he  could 
not,  as  relator,  enter  into  the  recognizance  required  by  the 
4  &  5  W.  &  M.  4,  c  18,  s.  2. 

The  Attorney  General  and  CrompUm  now  shewed 
cause.  This  application,  on  the  part  of  the  prosecution, 
is  wholly  without  precedent ;  in  Ji.  v.  Latham,  cited  in  a 
note  to  jR.  v.  Wynne  (a),  the  charge  of  relator  was  made  at 
the  instance  of  the  defendant  It  is  a  new  proceeding 
after  the  expiration  of  twelve  months  irom  the  motion  for 
the  writ,  and  after  the  rule  has  been  made  absolute.  The 
voyage  to  Antigua  was  not  stated  to  have  been  unforeseen 
or  unexpected  by  Francis  Shand,  and  the  time  of  his  return 
is  left  in  doubt.  His  inability  to  enter  into  the  recognizance 
has  been  caused  by  his  own  voluntary  act  ] 

Sir  fF.  W.  Follett  and  Henderson  contra  were  not  called 
upon  by  the  Court 

Lord  Denman,  C.  J. — No  improper  motives  in  making 
this  application  are  suggested,  nor  is  the  power  of  the  Court 
to  charge  the  relator  disputed.  The  grounds  of  objection 
do  not  seem  to  be  sufficient  The  new  relator  must  be 
made  liable  to  the  same  extent  as  the  former  relator ;  and,  if 
necessary,  this  must  be  done  by  a  rule. 


(a)  2  M.  ^  S.  346. 
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1841. 

Gladwin  v.  Chiloote. 

In oftler  to  xjtURNET  shewed  cause  against  amle  nia,  obtained  by 
{^orpro^  (fMalleyy  calling  on  the  plaintiff  to  shew  cause  why  the 
^^^^^^'       award,  made  in  this  case  in  fitvonr  of  the  plaintiff,  should 

parte,  a  Tery  * 

ftroofr  case  not  be  set  aside  on  the  ground,  among  others,  that  the  ar- 
of  wiiioi  delaj  bitrator  had  proceeded  ex  parte  in  the  absence  of  the  de- 
Do/ aut^Df  •  fej^*^^  1^  ^^^^  ^'^  action  against  an  attorney  for  negligence, 
aod»  therefore,    and  a  verdict  was  taken  in  favour  of  the  plaintiff,  subject  to 

if  a  reasonable  ,  ,  .  /      j 

ezcnse  for  his  a  reference.  A  notice  of  a  meeting  was  given  to  the  de- 
is  shcw^  the  fendant  for  the  9th  of  July.  He  did  not,  however,  attend. 
MWran*award  ^®  afterwards  stated  that  the  counsel  whom  he  had  engaged, 
made  pursuant   was  absent  fix>m'  town,  and,  consequendy,  could  not  attend. 

to  such  a  pro-      _.  .  .  . 

ceeding.  it  was  swom,  however,  m  answer  to  this  statement,  that 

will  not!on^  inquiries  had  been  made  at  the  Chambers  of  the  counsel  in 
dispor-ing  of  a    question,  and  he  stated  that  he  had  not  been  spoken  to  on 

rule  for  setting    ^  ,  ,  ^  * 

•side  an  award  the  Subject     Nothing  was  done  at  this  meeting.     On  the 

decide  t^""  *  ^^  ^^  August,  noticc  was  given  by  the  arbitrator  to  the 

liTeTthT^J^^'  defendant  of  a  meeting   to   be   held  on   die    12th,   and 

•gainst  whom  that  notice  was  marked  "  peremptory."     When  this  notice 

the  award  is  ,  ,         ,    ^      ,  , 

made,  shall  pay  was  served  on  the  defendant,  he  stated  to  the  person 
arising  from  Serving  it,  that  he  should  not  attend,  but  gave  no  reason 
his  delay ;  but   to  that  pcrsou  whv  he  should  not  attend.     He  sent  a  letter, 

a  ieparate  . 

motion  for  that  however,  to  the  arbitrator,  stating  his  reasons.  Among  those 
Uf  made™"'  reasons  was,  first,  the  shortness  of  the  notice,  and,  secondly, 
that  he  did  not  wish  to  proceed  with  the  matter  during  the 
long  vacation.  He  accordingly  did  not  attend  the  meeting, 
and  the  arbitrator  did  nothing.  A  notice  was  then  given 
by  the  arbitrator,  on  the  13th  of  August,  for  the  14th  of 
September.  That  notice  was  not  marked  peremptory,  nor 
did  it  state  that  the  arbitrator  would  proceed  in  the  absence 
of  the  defendant,  if  he  did  not  attend.  The  plaintiff 's  at- 
torney, however,  at  the  time  of  serving  the  notice  of  this 
meeting,  stated  to  the  defendant  that  he  should  require  the 
arbitrator  to  proceed  ex  parte,  if  the  defendant  did  not  attend. 
At  that  meeting,  on  the  14th  of  September,  the  defendant 


Cbilcoti. 
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did  not  attend,  and  no  reason  was  assigned  for  hb  neglect  1841. 
The  arbitrator  then  proceeded  ex  parte,  and  heard  die  "^j]:;^ 
plaintiff's  evidence.  No  subsequent  meedng  took  place, 
and  on  the  26th  of  September,  the  arbitrator  made  his 
award.  During  the  whole  period,  from  the  time  of  the  trial 
to  the  last  meeting,  the  defendant  was  frequently  requested 
to  mention  some  day  when  it  would  he  convenient  for  him 
to  attend,  but  he  always  avoided  naming  any  day.  Gumey 
contended,  that  the  only  question  for  the  consideration  of 
the  Court  was,  whether  the  facts  disclosed  in  these  affidavits, 
justified  the  arbitrator  in  proceeding  ex  parte  ?  He  sub- 
mitted that  they  did.  The  reason  assigned  by  the  defendant 
for  not  attending  the  first  meedng^  was  false ;  for  not  attend- 
ing the  second,  was  insufficient;  and  none  at  all  was 
stated  for  not  attending  the  third.  Under  these  circum- 
stances, the  arbitrator  must  be  considered  as  clearly  justified 
in  so  proceeding.  No  ground,  therefore,  existed  for  setting 
aside  the  award  so  made. 

(XMcUky  supported  the  rule.  No  doubt,  under  certain 
special  circumstances,  an  arbitrator  might  proceed  with  a 
reference  ex  parte,  but  those  which  existed  in  the  present 
case,  were  not  of  that  description.  The  notice  for  the  last 
meeting  was  not  marked  peremptory,  nor  did  it  intimate  to 
the  defendant  that  the  arbitrator  would  proceed  ex  parte,  if 
be  did  not  attend  The  notice  for  the  previous  meeting 
had  been  so  marked,  but  which  had  the  effect  of  deceiving 
the  defendant  The  case  otDodington  v.  Hudson  (a)  shewed 
that  such  a  notice  as  the  one  given  for  the  last  meeting^ 
was  insufficient,  and,  therefore,  the  award  made  under  such 
circumstances  could  not  be  sustained. 

Coleridge,  J.-^This  case  is  put  chiefly  on  the  ground, 
that  the  arbitrator  has  proceeded  with  the  reference  ex 
parte,  and  without  the  defendant  having  notice  that  he 

(a)  1  Bing.  3S4. 
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should  SO  proceed*     I  should  be  sorry  to  lay  down  a  rule, 
that  m  no  case  may  an  arbitrator  proceed  ex  parte,  and  in 
Choc  ^®  absence  of  one  of  the  parties ;  for  undoubtedly  it  would 

be  his  duty  in  many  cases  so  to  do,  but  then  it  ought  to  be 
a  very  strong  case  to  warrant  him  in  so  proceeding.  Now, 
on  consideration,  I  think  that  in  this  case  the  arbitrator  has 
proceeded  a  little  too  hastily.  It  appears  that  three  dif- 
ferent appointments  for  meetings  were  made,  but  it  does 
not  appear,  as  to  any  one  of  them,  that  it  was  made  with 
reference  to  anything  that  had  passed  with  the  defendant, 
whereby  he  had  agreed  to  fix  either  of  the  days,  and  that 
he  afterwards,  notwithstanding,  absented  himself.  As  to  his 
excuse  for  absenting  himself  firom  the  first,  it  is  said  that 
the  defendant  has  made  a  representation  which  turns  out 
not  to  be  true,  which  is,  that  his  counsel  was  out  of  town, 
and  that  on  application  at  the  Chambers  of  the  counsel 
named,  it  appears  that  he  had  not  been  applied  to.  I  do 
not  think  that  to  be  very  contradictory,  for  the  defendant 
might  have  known  that  the  counsel  was  out  of  town,  and 
that,  therefore,  he  had  not  applied  to  him,  though  he  in- 
tended to  do  so  on  his  return.  It  being  stated  that  he  had 
actually  engaged  this  counsel  raises  a  suspicion  perhaps; 
but  then,  these  facts  appear  on  the  last  affidavits  which 
have  been  sworn,  and  there  is  no  opportunity  for  the  de- 
fendant to  give  any  explanation  of  them.  The  arbitrator, 
it  appears,  did  not  proceed  with  the  reference  at  that  first 
meeting,  and  then  a  notice  was  given  to  the  defendant, 
which^was  a  "peremptory"  notice.  The  defendant,  it  ap- 
pears, said  immediately  to  the  party,  that  he  should  not 
attend  the  meeting,  and  gave  no  reasons  for  not  doing  so  ; 
but  he  sent  a  very  respectful  letter  to  the  arbitrator,  giving 
good  reasons  for  his  refusal,  one  of  which  was  an  objection 
to  the  shortness  of  the  notice,  and  another,  an  objection  to 
the  matter  proceeding  during  the  long  vacation.  The  de^ 
fendant  declined  attending  the  meeting  for  those  reasons, 
and  the  arbitrator  again  abstained  from  proceeding  with 
thje  reference  at  the  second  meeting.     Another  appointment 
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was  then  made  for  a  day.  which  was  still  within  the  long  ^  1841. 
vacation,  and  the  notice  for  it  was  not  a  "peremptory**  Gladwin 
notice,  nor  did  it  state  that  the  arbitrator  would  proceed  ex  chi^oti. 
parte,  if  the  defendant  did  not  attend.  A  notice  was  also 
given  by  the  attorney  at  the  same  time  for  one,  but  that 
did  not  state  that  he  should  apply  to  the  arbitrator  to  pro- 
ceed ex  parte,  in  case  the  defendant  did  not  attend.  At 
the  day  of  meeting,  however,  the  arbitrator  did  proceed  ex 
parte  in  the  absence  of  the  defendant  Now,  I  really  think 
that  it  is  so  substantial  an  inconvenience,  and  so  much 
prevents  the  doing  justice  between  the  parties,  that  a  refer- 
ence should  proceed  ex  parte  in  the  absence  of  one  of  the 
parties,  that  it  must  be  a  very  strong  case  to  justify  an  ar- 
bitrator so  proceeding ;  and  I  think  that  such  a  strong  case 
is  not  made  out  on  these  affidavits,  and,  therefore,  this  rule 
must  be  made  absolute. 

Gumey  then  asked  to  have  it  made  part  of  the  rule,  that 
the  defendant  should  pay  costs  to  the  other  party,  under 
the  usual  clause  in  the  order  of  reference,  that  if  either 
party  was  guilty  of  wilfiil  delay,  he  should  pay  such  costs 
as  the  Court  should  direct 

CoLERiDOE,  J. — That  must  be  the  subject  of  a  separate 
motion,  so  as  to  give  the  defendant  an  opportuni^  of  an- 
swering the  statement  made  against  him. 

Rule  absolute. 


Regina  r.  ScAiFE  and  Wife. 


^^ RMSTRONG  shewed  cause  against  a  rule,  obtained  by  The  principle 
V.  Lecy  for  bailing  the  two  defendants  in  this  case  before  party  commit, 
a  magistrate  in  the  country.     They  were  chaiged  under  |^*foJ^^^ 

fence  may  be 
bailed,  is  founded  on  the  probability  of  his  appearinff  to  take  his  trial,  and  not  on  his  supposed 
guilt  or  innocence,  but  the  fact  of  a  bill  having  been  found  against  him,  is  material  in  estimating 
that  probability. 
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1841.        2  &  3  Win.  4,  c.  My  &  10,  with  having  certain  coining 

^y^""*^     moulds  in  their  possession,  and  a  bill  of  indictment  had  been 

c-  fomid  at  the  sessions.     A  certiorari  had  been  issued,  and 

8(!AIFK 

and  Wife,  the  depositions  returned.  It  was  submitted,  that  on  con- 
sidering the  case  disclosed  by  the  depositions,  and  the  fiict 
that  the  bill  of  indictment  had  been  found,  the  present  case 
could  not  be  considered  as  one  in  which  the  Court  ought 
to  interfere  in  the  manner  sought  by  this  application. 

Baines  and  V.  Lee  supported  the  rule,  and  submitted 
that  the  facts  on  the  fistce  of  the  depositions  only  amounted 
to  a  case  of  suspicion,  and  the  circumstance  of  the  bill  of 
indictment  having  been  found,  ought  not  to  prevent  the 
parties  from  having  their  Uberty,  until  the  assizes. 

Cur.  adv,  vuU. 

CoLEmDGE,  J. — I  have  examined  the  depositions  and 
affidavits  in  this  case,  but  before  I  say  what  I  shall  do,  I 
wish  to  express  my  opinion  as  to  the  grounds  on  which  I 
act  I  conceive  that  the  principle  on  which  parties  are 
committed  to  prison  by  magistrates  previous  to  trial,  is  for 
the  purpose  of  ensuring  the  certainty  of  their  appearing  to 
take  their  trial  It  seems  to  me,  that  the  same  principle  is 
to  be  adopted  on  an  application  for  bailing  a  person  com- 
mitted to  take  his  trial,  and  it  is  not  a  question  as  to  the 
guilt  or  innocence  of  the  prisoner.  It  is  on  that  account 
alone,  that  it  becomes  necessary  to  see  whether  the  offence 
is  serious,  whether  the  evidence  is  strong,  and  whether  the 
punishment  for  the  offence  is  heavy.  It  is  to  be  observed, 
that  the  statute  5  &  6  Wm.  4,  c.  33,  s.  3,  extending 
the  provisions  of  the  former  statute,  7  Geo.  4,  c.  64,  au- 
thorizes magistrates  to  admit  to  bail  persons  charged  with 
felony  even  where  they  have  confessed  their  guilt  In  the 
present  case,  I  think  that  as  to  the  wife,  there  is  so  much 
reason  to  think  from  what  appears  on  the  affidavits,  that 
she  will  be  acquitted,  that  it  is  unnecessary  to  continue  her 
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imprisonment  As  to  her  husband,  I  come  to  a  very  different       1841. 
conclusion.     The  offence  is  a  serious  one,  the  punishment       re^ina 
is  considerable,  and  the  evidence,  as  it  appears,  is  strongly  ''• 

presumptive  of  guilt  It  is  also  to  be  observed,  that  this  and  Wife, 
is  an  application  after  a  true  bill  has  been  found  by  the 
grand  jury  against  the  prisoner,  and  that  point  has  been 
held  to  be  material  in  two  cases  by  Lord  Abinger  (a)  and 
my  Brother  Patteson  (6);  and  as  on  this  ground,  there  is  no 
longer  any  doubt  that  a  trial  will  take  place.  It  is,  therefore, 
so  much  the  less  likely  a  party  should  wish  to  expose  him- 
self to  the  risk  of  a  trial  The  rule  must,  therefore,  be 
made  absolute  as  to  the  wife,  but  must  be  discharged  as  to 
the  husband. 

Rule  accordingly. 

<a)  The  Queen  v.  Chapman,  8  (5)  The  Queen  v.  Gutteridge  and 

Car.  &  Pay.  558.  Others,  9  Car.  &  Pay.  228. 


Faithful  t;.  Achley. 
(Before  the  Four  Judges,) 

(yOMMON  count  in  debt  for  goods  sold,  &c.  Plea,  pay-  To  a  common 
ment  into  Court  of  the  sum  oft  &c. ;  and  that  defendant  J^"  defendant' 
never  was  indebted  to  the  plaintiff  in  a  greater  amount  than  pleaded  pay- 

\       ^  *^  ment  into 

the  said  sum  of,  &c.     Replication,  that  the  defendant  was  Court,  and  that 

he  never  w&s 

indebted  in  a  greater  amount,  &c.     Special  demiurer,  that  indebted  to  a 
the  plaintiff  ought  to  have  replied  that  the  defendant  «  was  ^*J®]"  ^^  .. 
and  is  indebted,"  &c.,  pursuant  to  the  form  provided  by  cation,  that  be 

■^         ^  .^   .^         •^.  ^^  indebted 

Reg.  Gen.,  T.  T.,  1  Vict  1838.  to  a  greater 

amount:   Held, 
on  demurrer. 

Lush  appeared  to  support  the  demurrer,  but  the  Court  that  the  replica- 

*  *  *  *  '  tionwasbadffor 

called  upon  not  stating  that 

the  defendant 
*'  was  and  m 

Petersdorffy  in  support  of  the  replication.     A  departure  J^-l^dUng  to 

the  form  of 
replication,  provided  by  Reg.  Gen.,  T.  T.,  i  Vict. 
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1841.  from  the  ibrms  given  by  the  role  in  a  matter  not  material, 
will  not  vitiate.  The  plaintiff  declared  for  a  debt  doe  at 
the  commencement  of  the  action,  and  the  replication  lefisrB 
to  the  same  period  of  time.  [^Idllledale,  J. — ^  Never  was 
indebted"  extends  from  the  time  of  the  defendant's  birth  to 
that  of  his  plea  The  replication  must  fix  the  time.  Lord 
Denman,  C.  J. — The  issue  you  have  taken  is,  whether  the 
defendant  ever  was  indebted  to  the  plaintiff,  which  is  quite 
immaterial  Paltesath  J- — ^The  replication  does  not  sup- 
port the  declaration  which  shews  a  present  debt.]  The 
same  accuracy  is  not  required  as  in  a  plea  of  set-off. 

Lord  Denman,  C.  J. — The  plaintiff  has  studiously  ab- 
stained from  stating  what  is  required  by  the  rule,  and  what 
is  also  necessary  for  carrying  on  the  action. 

Judgment  for  the  Defendant. 


Doe  dem.  Cooung  r.  Applebt. 
{Before  the  Four  Judges.) 

Whmtlielet.  EjECTMENT.     At    the   Summer  Assizes,   1839,  far 

for  of  tiMpliiii* 

Somersetshire,  the  cause  appeared  in  the  cause  list,  and 


at  ihT    ^^'^^  called  on  for  trial  in  r^ular  order;  but  as  the  defendant 


^^'ordTdA.  ^^^o^^PP®®'*^  ^^^®88 lease,  entry,  and  ouster,  the  lessor  of 
feiidaot*8  ap.      the  plaintiff  was  nonsuited,  and  was  entitled  to  sign  judgment. 

petranoeto 
confett  lease, 

oSSr*^  lat-       JSere,  for  the  defendant,  afterwards  obtained  on  affidavit, 
ter  ma^  hare  a  a  rule  nisi  for  a  new  trial  on  terms ;  afrainst  which 

new  trial  on  ^ 

the  merits,  on 

^^^^  be-  BarstoiD  now  shewed  cause,  and  said,  that  it  was  un- 

tween  partj       usual  to  errant  a  new  trial  in  ejectment,  as  the  defendant 

and  part/,  not  ^  . 

as  between        was  not  concluded  by  the  judgment  in  that  action ;  and 
eiienL  that,  at  all  events,  the  defendant  should  pay  costs  as  between 

attorney  and  client.     De  Roufigny  v.  Peale  (a). 

(a)  3  Taunt.  484. 
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Berey  contra,  cited  Doe  cL  ^uUarky  v.  Roe{a\  and  con-  1841. 

sented  to  try  on  the  merits,  as  between  the  defendant  and  ^^^^dem 

the  lessee  of  the  plaintiff,  without  setting  up  any  outstanding  Cooling 

legal  estate.  Appleby. 

Per  Curiam. — In  ordinary  practice,  the  costs  are  costs  as 
between  party  and  party,  and  not  as  between  attorney  and 
client ;  and  this  rule  will  be  absolute,  on  payment  of  such 
costs. 

Rule  absolute. 

(a)  3  Per.  &  Dav.  316. 


Chambers  v.  Barnard. 

x^HAMBERSy  on  shewing  cause  against  a  rule,  obtained  if  the  date 
by  Paihleyy  for  setting  aside  the  declaration,  and  all  subse-  SJ^jJlmof^ 
quent  proceedings  in  thb  cause,  for  irregularity,  proposed  **a«rit  b 

_,  -      ,  _  _  1.1  itruck  out  with 

to  use  an  affidavit  made  by  one  Jones,  to  which  «  pen,  and  the 

right  date  in- 
troduced,  it  ig 

Pashley    objected.      In   the  jurat    was  written,   "  one  -Jj^  S^*gI^'^ 
thousand  eight   hundred  forty,"  but  between   the   words  37  Geo.  3, 
*'  hundred"  and  " forty"  the  words  "  and  thirty"  were  seen;  rent  the'alf** 
they  were  quite  legible,  but  a  pen  had  been  drawn  through  bSw^Sard 
them.     This  was  clearly  an  interlineation  within  the  Rule 
of  Court  of  M.  T.,  37  Geo.  3  (a),  which  provides,  « that 
no  affidavit  be  read  or  made  use  of  in  any  matter  depending 
in  this  Court,  in  the  jurat  of  which  there  shall  be  any 
interlineation  or  erasure."     He   referred  to    JVilUams  v. 
dough  {b)y  as  shewing  the  strictness  with  which  the  Court 
adhered  to  this  rule. 

Coleridgb,  J.,  held  the  affidavit  inadmissible. 

(a)  7  T.  R.  82.  (b)  1  A.  «c  E.  376. 
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The  Queen  o.  The  Directors  of  the  Blackwalx.  Railway. 

{Before  the  Four  Judges.) 

'l*^*r  "*        M.  HIS  was  a  rule  for  a  mandamus  to  be  directed  to  the  de- 

whicD,  by  a- 

greement,  be-    fendants,  commanding  them  to  issue  under  the  act  which 

tween  the  par-  .  i    i       r^  i     .  % 

ties,  an  appii-  Constituted  the  Company,  their  warrant  to  the  coroner  to 
made^fOTa  summon  a  jury  for  the  purpose  of  assessing  the  amount  of 
"**°^*^:        compensation  claimed  by  a  party  who  described  himself  as 

mereljr  with  a  /  ... 

Tiew  to  obtain  having  suffered  injury  in  consequence  of  the  Company's 
the  Court  whe-  works.  In  the  first  instance,  the  complainant  had  of  his 
rtro<Son  ofa°'  ^^"^  authority,  sent  a  precept  to  the  coroner,  but  his  appli- 
pmate  act,  the  cation  was  refused  there,  on  the  ground  that  his  proper 

proceeding  by  ... 

mandamus  was  remedy  was,  by  obtaining  firom  this  Court  a  mandamus  to 
the  ^oiut's^  ^^^  directors  as  above  stated. 

ped  the  arga- 
ment,  and  re- 
fused to^re  Sir  F.  Pollock,  when  appearing  to  support  the  rule,  said, 

that  it  had  been  agreed  between  the  parties,  that  the  pre- 
sent appUcation  should  be  made  to  the  Court,  in  order  to 
obtain  the  construction  which  the  Court  might  think  proper 
to  put  upon  the  clause  of  the  act,  providing  the  mode  by 
which  parties  complaining  of  being  injured  by  the  Railway 
should  be  compensated.     He  was  stopped. 

Lord  Denman,  C.  J. — The  argument  cannot  proceed. 
It  now  appears  that  there  is  no  question  at  present  bona 
fide  in  contest  between  these  parties.  When  there  is  a 
doubt  as  to  the  mode  of  proceeding  under  an  act  of  Par^ 
liament,  the  parties  must  act  on  their  own  respon^bility, 
and  not  come  and  ask  advice  fi*om  the  Court,  which  is  not 
bound  to  give  them  directions,  before  a  matter  is  properly 
ripe  for  a  judicial  determination.  On  this  ground,  the 
Court  must  now  decline  giving  any  opinion  on  the  act  The 
rule  may  be  absolute  for  the  mandamus  if  the  party  likes 
to  take  it 

Rule  absolute. 
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Bromage  V.  Rat. 
CyOWLING  shewed  cause  against  a  role  nisi,  obtained  If  a  writ  of 

,  ,      ,  ,  _    iummons  has 

by  Jameii  for  setting  aside  a  writ  of  distringas  on  the  ground  issued,  and 
of  irregularity.     The  irregularity  complained  of  was,  that  have  been  made 
the  distringas  had  issued  after  the  expiration  of  the  four  Jjj^^'^^jjg  ^^^ 
months,  during  which  the  writ  of  summons  on  which  it  months,  which 

,  ,  ,  the  Uniformitj 

was  founded,  was  in  force.     The  writ  of  summons  issued  on  of  Process  Act 
the  30th  of  June.    On  the  9th  of  November,  an  application  f/shltrte  b  ^ 
was  made,  and  granted  accordingly.     On  the  10th  of  No-  force,  it  is  no 

'  ^  ^  ^  ^  -^  objection  to  a 

vember,  the  writ  of  distringas  issued.     The  question  was,  writ  of  dis- 
whether  the  writ  of  distringas  so  issued,  after  the  expiration  on  t^e  sum- 
of  the  period  of  four  months  from  the  issue  of  the  writ  of  sum-  ^^^^  dJer  the 
mons,  was  recrular.  That  depended  on  the  construction  to  be  expiration  of 

1  «r  T.        ^       n  •  •       that  Writ. 

put  on  the  2  Wm.  4,  c  39,  ss.  3, 10.  By  the  former  section,  it 
was  provided,  ^Uhat  incase  it  shall  be  made  appear  by  affidavit 
to  the  satisfaction  of  the  Court  out  of  which  the  process  is- 
sued, or  in  vacation,  of  any  Judge  of  either  of  the  said  Courts, 
that  any  defendant  has  not  been  personally  served  with  any 
such  writ  of  summons  as  hereinbefore  mentioned,  and  has 
not,  according  to  the  exigency  thereof,  appeared  to  the  action, 
and  cannot  be  compelled  so  to  do  without  some  more  effica- 
cious process,  then,  and  in  any  such  case,  it  shall  be  lawful 
for  such  Court  or  Judge  to  order  a  writ  of  distringas   to  be 
issued,"  &c.,  ^^  in  order  to  compel  the  appearance  of  such 
defendant"     Then   by  s.   10,  it  was  provided,  'Hhat  no 
writ  issued  by  authority  of  this  act  shall  be  in  force  for  more 
than  four  calendar  months  from  the  day  of  the  date  thereof, 
including  the  day  of  such  date,  but  every  vmt  of  summons 
and  capias  may  be  continued  by  alias  and  pluries,  as  the 
case  may  require,  if  any  defendant  therein  may  not  have 
been   arrested  thereon  or  served   therewith."     There  was 
nothing  in  any  of  those  provisions  which  shewed  that  the 
writ  of  distringas  must  necessarily  issue  within  four  months 
from  the  date  of  the  writ  of  summons.  On  the  contrary,  the 
language  of  the  section  seemed  to  require  an  opposite  con- 
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1841.        struction.     It  might  be  sai(|  that  as  the  writ  of  distringas 
gjj^^^jj]^^    was  to  issue  in  consequence  of  the  defendant  not  appearing 
V-  the  day  on  which  the  four  months  expired,  that  might  be 

considered  as  the  return  day  of  the  writ  of  summons.  J£  the 
old  practice  under  the  51  Geo.  3,  c.  124,  s.  2,  and  7  & 
8  Geo.  4,  c.  71,  s.  5,  and  the  form  of  notice  required  by 
those  statutes  previous  to  issuing  a  writ  of  distringas,  it 
would  seem  that  the  writ  of  distringas  ought  properly  to  be 
issued  after  the  expiration  of  the  writ  of  summons,  in  the 
same  manner  as  under  those  statutes  the  writ  of  distringas 
was  to  issue  after  the  return  day  of  the  previous  process. 
In  Randell  v.  Whehhy  (a),  which  was  an  action  against  the 
sheriff  for  not  arresting  within  a  reasonable  time  after  the 
delivery  of  a  capias  to  him ;  the  Court,  in  speaking  of  the 
writ  of  capias,  issued  under  the  authority  of  the  Uniformity 
of  Process  Act,  treated  the  day  on  which  that  writ  expired 
by  the  lapse  of  four  months  as  the  return  day  of  it,  if  it  was  not 
executed  or  directed  to  be  returned  by  an  order  of  a  judge. 
[^Coleridge^  J. — Your  argument  would  go  to  the  extent  of 
shewing,  that  the  writ  of  dbtringas  could  not  be  issued 
until  the  expiration  of  four  months  from  the  date  of  the  writ 
of  summons,  now  the  practice  is  commonly  to  issue  it  sooner]. 
Although  the  distringas  might  be  issued  sooner  than  the 
writ  of  summons  had  expired,  it  did  not  follow  that  it  would 
be  irregular  to  wait  until  it  had  expired,  before  the  writ  of 
distringas  was  issued.  It  was  true,  that  in  the  case  of 
Lemon  v.  Lemon  {b\  the  Court  of  Common  Pleas  held, 
that  a  distringas  to  compel  an  appearance  cannot  issue  after 
the  expiration  of  the  writ  of  summons  on  which  it  is 
founded.  But  there,  a  considerable  lapse  of  time  had  oc- 
curred between  the  expiration  of  the  writ  of  summons  and 
the  application  to  issue  the  writ  of  distringas,  that  was  fix>m 
the  29th  of  May  to  the  23rd  of  November.  That  laches 
on  the  part  of  the  plaintiff  would  be  sufficient  ground  for 
refiising  the    application.      A  similar  decision  was  pro- 

(a)  2  P.  &  D.  602.  ilb)  2  Scott,  506. 
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nounced  by  the  same  Court  in  AbbotU  v.  Kelly  (a).  There,        1841. 
however,  the  report  was  very  short,  and  the  exact  words  of     ]^j[^jj][^ 
the  statute  did  not  appear  to  have  been  brought  to  the  no-  «• 

tice  of  the  Court,  and  the  decision  was,  "  The  words  of  the 
act  are  positive,  and  therefore  the  writ  of  distringas  must 
be  set  aside."     But,  in  a  subsequent  case,  that  of  Norman  v. 
Winter  (b),  the  authority  of  those  two  previous  decisions  was 
materially  shaken.     A  part  of  the  decision  in  the  latter  case 
was,  that  '^  where  a  writ  of  summons  had  been  issued,  but 
had  been  allowed  to  expire,  the  plaintiff  may  nevertheless 
continue  it  by  alias  and  pluries,  and  issue  writs  of  distringas 
thereupon  by  leave  of  the  Court  or  a  judge.**    Kthe  writ  of 
summons  could  be  continued  by  alias  and  pluries,  after  it 
had  expired,  and*  a  writ  of  distringas  issued  on  such  con- 
tinued process,  it  was  difficult  to   see  why  a  distringas 
might  not  issue  at  once  after  the  expiration  of  the  original 
writ  of  summons.  The  case  of  Lemon  v.  Lemon  and  AbbMfft^ 
V.  Kelly  were  both  cited  there  in  argument,  and  the  Co\m^^    • 
after  taking  time  to  consider,  observed,  ^'  But  notwithstanding 
the  cases  which  have  been  cited  in  which  this  Court  refused 
to  allow  the  issue  of  the  writ  of  distringas,  after  the  lapse  of 
four  months  from  the  teste  of  the  summons,  we  think,  upon 
reconsideration,  that  the  plaintiff's  right  to  continue  the  writ 
of  summons  by  alias  and  pluries,  and  to  issue  the  writ  of  dis- 
tringas thereupon,  by  leave  of  the  Court  or  a  judge,  is  not 
confined  to  the  period  during  which  the  summons  is  in 
force."    This  intimation  of  the  Court  must  be  considered 
as  overruling  the  decisions  in  the  previous  cases.      The 
writ  of  distringas  here  issued  must,  thei^foi^,  be  considered 
as  regular,  and  the  nisi  rule  discharged. 

James  supported  the  rule,  and  contended,  that  the  two  cases 
of  Lemon  v.  Lemon  and  Abbotts  v.  KeUy  were  clear  autho- 
rities to  support  the  first  appUcation.  With  respect  to  the 
passage  in  the  judgment  of  the  Court,  in  the  case  of  Norman 

(a)  Ante,  vol.  5,  p.  47S.  (fl)  Ante,  voL  7»  p.  304. 
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1841.        V.  Winter y  which  was  supposed  to  overrule  the  previous 
BtoMAGE      cases,  it  would  be  seen  that  the  Court  only  applied  its  ob- 
••  servadons  to  cases,  where  the  original  process  had  been  con- 

tinued. It  was,  besides,  only  an  obiter  dictum  as  to  this 
case,  for  it  was  unnecessary  to  decide  on  such  a  state  of 
circumstances,  as  was  found  in  the  present  case.  The  two 
previous  cases  must,  therefore,  be  considered  as  by  no  means 
affected  by  the  latter  decision. 

Cur.  ode.  vali. 

Coleridge,  J. — The  question  in  this  case  was,  whether 
a  distringas  coidd  lawfully  issue  after  the  expiration  of  four 
months,  from  the  day  of  the  date  of  the  writ  of  summons, 
the  necessary  proceedings  to  entitle  the  plaintiff  to  apply 
for  such  distringas  having  been  taken  before.  Independently 
of  authority,  there  would  seem  no  diflSculty  in  answering 
this  question  in  the  affirmative.  It  can  scarcely  be  doubted 
that  an  actual  service  of  the  writ  at  any  time  before  the  ex- 
piration of  the  four  months,  would  be  good,  and  that  a 
neglect  to  appear  after  that  time,  to  a  writ  served  on  the 
last  day  of  the  four  months  would  justify  the  entering  an 
i^pearance  for  the  defendant,  and  that  proceedings  to  judg- 
ment thereupon  would  be  regular.  K  so,  there  seems  as 
little  reason  to  doubt  that  attempts  to  serve  the  writ  may 
properly  be  made  up  to  the  end  of  the  last  day«  and  that 
having  been  made,  the  Court,  or  a  judge  in  vacation,  may 
direct  the  further  process  that  is  necessary  to  compel  an 
appearance,  or  to  entitle  the  plaintiff  to  proceed  as  for  a 
default.  In  neither  case,  does  it  seem  necessary  that  the 
writ  itself  should  so  remain  in  force,  as  to  be  capable  of  being 
served  actually^  at  the  time  when  the  further  process  issues. 
It  is  obvious,  that  if  a  contrary  rule  should  hold,  the  writ  of 
summons,  instead  of  having  validity  for  four  months,  as  the 
2  Wm.  4,  c  .^9,  s.  10,  necessarily  imports,  will,  in  fact,  in 
many  cases,  run  only  for  a  period  short  of  four  months,  by 
the  time  necessary  for  the  issuing  and  service  of  a  dis- 
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tringas,  probably  also  of  the  return  to  it,  and  the  subsequent  1841 . 
proceedings  thereon.  Two  cases,  however,  are  cited,  in  bromacr 
which  the  Court  of  Common  Pleas  have  decided,  that  a         _''• 

Kay. 
writ  of  distringas  cannot  issue,  after  the  expiration  of  the 

four  months.  These  arc  Lemon  v.  Lemon  (a),  and  Abbotts 
Kelly  (b).  These  cases  are  very  shortly  reported,  and  ap- 
pear to  have  passed  without  much  argument  In  the  first, 
leave  to  issue  the  distringas  was  refused.  The  writ  of  sum- 
mons there  had  run  out  in  May,  and  the  application  was 
not  made  till  November,  which  delay  alone  would  have 
justified  the  refiisal  to  allow  the  distringas  to  issue.  In  the 
latter  case,  the  Court  only  say  that  the  words  of  the  act  are 
positive,  and,  therefore,  the  writ  of  distringas  must  be  set 
aside.  Now,  the  act  only  says  the  writ  of  summons  shall 
not  be  in  force  more  than  four  months.  There  are  no  words 
in  it,  which  limit  the  issuing  of  the  writ  of  distringas  to  the 
same  period.  If  the  same  limitation  applies  to  both,  it  is 
matter  of  inference,  not  of  express  enactment  Still,  it 
would  not  become  me,  sitting  here  alone,  to  overrule  these 
two  decisions.  But  in  a  later  and  more  considered  case) 
that  of  Norman  v.  Winter  (c),  it  appears  to  me,  that  the 
same  Court  has  somewhat  shaken  their  authority,  both  by 
the  decision  and  the  language  used.  One  question  there 
was,  whether  alias  and  plnries  writs  of  summons,  with  di»* 
tringases  thereon,  were  regular,  the  alias  and  pluries  having 
issued,  and  being  tested  after  the  writ  of  summons  which 
they  were  intended  to  continue,  had  been  suffered  to  expire, 
and  the  Court  held  that  they  were.  Lemon  v.  Lemon  and 
Abbotts  V.  Kelly  were  cited,  but  the  Chief  Justice  delivering 
the  judgment  of  the  Court  after  time  taken,  said,  ^^not- 
withstanding these  cases,  we  think,  upon  re^considerationf 
that  the  plaintiff's  right  to  continue  writs  of  summons,  by 
alias  and  pluries,  and  so  issue  writs  of  distringas  thereon  by 
leave  of  the  Court,  or  a  judge  is  not  confined  to  the  period 

(a)  2  Scott,  506.  (c)  Ante,  vol.  7,  p.  304. 

{h)  Ante,  vol.  5,  p.  478. 

o  o  2 


564  CASES  OK   FOOfTS  OF   PRACTICB,   Q.   B. 

during  which  the  somiiKHis  b  in  force."'  I  imdenCaiid  the 
Court  bj  this  language  to  hayeie-considered  the  two  firmer 
cases,  and  not  entirely  to  appfore  of  them.  And  if  writs 
of  continuance  maj  be  dated,  and  isBoe  after  the  writ  which 
the  J  are  intended  to  continue,  has  actually  expired,  as  diej 
certainly  may,  I  see  no  legal  principle  whidi  prerents  the 
issuing  a  distringas  to  compel  an  appeanDoe  after  that  time, 
where  the  fdaintiff  has  taken  erery  step  whidi  entitles  him 
to  such  distringas,  beftire  that  time,  and  while  the  writ  of 
summons  was  in  fiiU  tofrce;  and  the  inconvenience  sug- 
gested in  one  of  the  cases,  that  there  mi^t  be  no  limit  of 
time,  when  this  mi^t  be  done  need  not  arise,  finr,  the  third 
section  of  the  act  leaves  the  Court  or  the  judge  adiscretioo; 
and  it  must  be  taken  that  where  the  plaintiff  had  slumbered 
an  unreasonable  time  after  the  expiration  cf  the  four 
months,  the  Court  or  judge  would  refiise  permission  to  issue 
a  distringas ;  I  repeat,  that  this  case  was  not  discussed,  as 
I  believe  my  brother  Patietan  intended  it  should  be,  in  the 
fiiU  Court,  but  having  a  dear  (pinion  on  the  point,  con- 
sidering too  the  intimation  which  may  be  collected  fiom 
the  language  used  in  Norman  v.  Winter,  and  having  had 
the  benefit  of  conferring  with  my  brother  Palieion,  on  the 
subject,  and  ascertained  his  opinion  to  be  in  acooidance 
with  mine,  I  think  I  should  not  be  justified  in  throwing 
upon  the  parties  the  delay  and  expense  of  another  aigo- 
ment  next  term,  and  I  am,  therefore,  induced  to  say,  at 
once,  that  this  distringas  was  r^ular,  and  that  the  rule 
must  be  discharged ;  of  course,  without  costs. 

Ride  dischaiged,  without  costs. 
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Regina  r.  The  Corporation  of  Trinitt  House, 

Deptford  Strond. 

IP  UN  DAS.  (with   whom    were    Bayley    and   Palmer\  TheCofporm- 
moved  for  a  rule  to  shew  cause  why  a  wnt  ot  mandamus  Tannooth  bat 
should  not  issue,  directed  to  the  master  and  brethren  of  the  5®^^^*^^  4^' 
Trinity  House,  at  the  instance  of  the  mayor,  aldermen,  cxux.(loctl) 

''  i.  1  to  compcnia- 

and  burgesses  of  Great  Yarmouth,  commanding  them  to  tion,  ponuuit 
examine  and  certify  to  the  commissioners  of  Her  Majesty's  ^^  54^ ,,  9*  ^ 
customs,  the  claims  which  the  said  mayor,  &c.,  had  trans-  *  *f3^*^7 
mitted  to  them  for  certain  duties,  from  the  29th  September,  for  the  diminu- 

tion  of  duty  00 

1835,  to  25th  December,  1839.     Previous  to  the  passing  of  foreign  ▼essels, 
the  5  &  6  Wm.  4,  c.  xlix.,  (a  local  act),  the  corporation  of  ^TOr^oom- 
Great  Yarmouth  was  entitled  to  certain  duties  on  imports  ^^j^^^J^e 
into  the  haven  of  Great  Yarmouth.     By  s.  126  of  that  haven,  in  con- 

fleouenoe  of 

Statute,  it  was  provided,  "  That  during  the  term  of  twenty-  ^mercial 
one  years,  to  be  computed  from  the  29th  day  of  September  t^^^^^jj^. 
next  after  the  passing  of  this  «ct,  the  said  mayor,  aldermen,  l*nd  •^  Fo- 

r^^    ©  ->  J     ^        ,  '  reign  Powen, 

burgesses,  and  commonalty  shall  not  collect  or  receive  the  notwithstand- 
several  sums  of  sixpence  for  every  chaldron  of  coals,  culm,  J^^iiJlS^Tof 
or  cinders  imported  into  the  said  port  of  Great  Yarmouth,  \^f^^ 
by  persons  not  free  of  the  said  corporation  of  Great  Yar-  with  reference 
mouth ;  and  of  4i.  6(2.,  payable  by  persons  not  being  fi^e  provisioni  of 
of  the  said  corporation,  importing  coals,  culm,  or  cinders        "^ 
into  the  said  port  in  any  ship  or  vessel  for  the  custom,  out- 
goings, and  pilotage  of  the  said  ship  or  vessel ;  nor  the  said 
several  port  duties  or  tolls  called  coal  tonnage,  murage, 
cranage,  and  tronage,  or  any  of  them,  to  which  they  are  or 
may  be  entitled  by  prescription,  usage,  charter,  act  of  Par- 
liament, or  otherwise,  (save  and  except  cranage  dues  on 
goods  using  the  public  crane),  as  aforesaid ;  and  it  shall  be 
lawful  for  the  said  mayor,  aldermen,  burgesses,  and  com- 
monalty, and  they  are  hereby  authorized  and  empowered, 
in  lieu  thereof,  and  by  way  of  compensation  for  the  tem- 
porary relinquishment  thereof,  from  time  to  time  during 
the  said  twenty-one  years,  to  be  computed  as  aforesaid,  to 
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ask,  demaQd,  take,  receive,  and  recover,  to  and  for  their 
own  use,  the  duties  hereinafter  mentioned ;  (that  is  to  say), 
for  every  ton  of  aD  goods  and  articles  of  commerce,  (fish, 
green  or  partially  cored  excepted)  imported  into  the 
haven  of  Ghreat  Yarmouth,  or  into  Yarmouth  Road 
in  any  vessel,  the  duty  of  one  penny ;  and,  in  addition  to 
such  last  mentioned  duty,  (or  every  ton  of  all  goods  and 
articles  of  commerce  (fish,  green  or  partially  cured  excepted) 
imported  into  the  said  haven  or  road  in  any  vessel  not  re- 
gistered in  the  port  of  Grreat  Yarmouth  aforesaid*  the  duty 
of  fourpence."  By  sect  127,  it  was  provided,  '^  That  the 
several  duties  last  hereinbefine  granted  and  made  payable 
to  the  mayor,  aldermen,  bui^gesses,  and  conmionalty  of  the 
said  borou^  of  Ghreat  Yarmouth,  shall  be  aver  and  above 
and  in  addition  to  the  duties  fini  hereinbefore  granted  and 
made  payable  to  the  said  commissioners  of  the  haven  of  Great 
Yarmouth^  Then  by  sect  128,  it  was  provided,  **  That 
it  shall  be  lawfiil  for  the  said  mayor,  aldermen,  burgesses, 
and  commonalty  of  the  borough  of  Great  Yarmouth,  fix>m 
time  to  time,  to  appoint  a  collector  of  the  duties  by  this 
act,  granted  and  made  payable  to  them,  and  to  suspend  or 
di^lacc  such  collector,  and  to  appoint  any  other  in  his  place, 
and  to  pay  such  salary  or  an  allowance  to  such  collector  as 
they  shall  think  fit,  and  all  powers,  authorities,  regulations, 
proceedings,  penalties,  forfeitures,  and  provisions  contained 
in  this  act  with  reference  to  the  payment  and  collection  of 
the  duties  hereinbefore  granted  and  made  payable  to  the 
commissioners  of  the  haven  of  Great  Yarmouth,  and  also 
with  reference  to  the  person  by  them  appointed  to  collect 
or  receive  the  same,  shaU  be  deemed  and  taken  to  be  appU- 
cable  to  the  payment  and  collection  of  the  duties  hereinr 
before  granted  and  made  payable  to  the  mayor,  aldermen, 
burgesses,  and  commonaity  of  the  said  borough  of  Great 
Yarmouth,  and  to  the  person  by  them  appointed  to  collect 
or  receive  the  same,  in  the  same  manner  and  as  fully  and 
effectually  in  all  respects,  as  if  such  powers,  authorities,  re- 
gulations, proceedings,  penalties,  forfeitiu'es,  and  provisions 
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had  been  repeated  and  re-enacted  with  reference  expressly 
to  the  payment  and  collection  of  the  duties  hereinbefore 
granted  and  made  payable  to  the  mayor,  aldermen,  burgesses, 
and  commonalty  of  the  said  borough  of  Great  Yarmouth, 
and  also  with  reference  expressly  to  the  collector  or  other 
persons  by  them  appointed  to  receive  the  same."  In  order 
to  see  the  force  of  the  words,  "  all  powers,  authorities,  &c.,** 
it  was  unnecessary  to  refer  to  the  previous  sections  of  the 
act.  By  sec.  42,  certain  duties  were  imposed  on  certain 
articles  of  commerce  entering  the  haven  of  Great  Yarmouth, 
which  were  to  be  collected  by  certain  commissioners  ap- 
pointed by  the  act  for  improving  the  haven.  Tlien  by 
sect.  44,  it  was  provided,  "  That  double  the  duties  which 
from  time  to  time  shall  be  imposed  hy  virtue  of  this  act  in 
respect  of  British  vessels,  shall  be  payable  in  respect  of 
foreign  vessels^  and  also  in  respect  of  all  goods  or  articles 
imported  or  ex]K)rted  in  such  foreign  vessels,  and  every 
vessel  shall  be  deemed  a  foreign  vessel,  within  the  meaning 
of  this  act,  which  shall  not  be  entitled  to  the  privileges  of  a 
British  built  ship  or  vessel  l)y  virtue  of  an  act  passed  in  the 
third  and  fourth  years  of  the  reign  of  his  present  Majesty 
king  William  the  Fourth,  intituled,  "  An  act  for  the  en- 
couragement of  British  shipping  and  navigation.**  By 
sect.  45,  "  That  it  shall  be  lawfiil  for  his  Majesty,  in  and 
by  an  order  of  council,  or  for  the  lords  commissioners  of  his 
Majesty's  treasury,  or  any  three  or  more  of  such  lords  com- 
missioners, by  an  order  in  writing  from  time  to  time,  to  reduce 
the  duties  which  shall  be  imposed  on  foreign  vessels,  under  the 
powers  of  this  act,  on  all,  or  on  such,  or  on  so  many  of  such 
vessels,  and  on  all,  or  on  such,  and  on  so  many  of  the  goods  or 
articles  imported  or  exported  in  such  vessels  as  his  Majesty, 
or  as  the  lonls  commissioners  as  aforesaid  shall  deem  ex- 
pedient to  the  same,  or  the  like  duties  as  shall,  by  virtue  of 
this  act,  be  payable  at  the  time  in  respect  of  British  vessels." 
By  sect.  46,  '''^That  it  shall  be  lawfiil  for  the  said  com- 
missioners, from  time  to  time,  to  reduce  all  or  any  of  the 
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1841.        du^es  by  this  act  granted  and  made  payable  to  them,  and 

^'"T'v      '     again  to  raise  the  same  to  any  amount  not  exceeding  the 

V.  respective  duties  by  this  act  granted,  and  such  reduced,  and 

ti^df       aI^  such  advanced  duties  shall  be  paid,  collected,  recoveredt 
^[^7      ^^^  applied  in  the  same  manner  as  the  duties  in  this  act 
specified,  and  made  payable  to  the  said  commissioners,  are 
directed  to  be  paid,  collected,  recovered,  and  applied."    It 
was  contended  by  the  corporation  of  Great  Yarmouth,  that 
the  provisions  of  sect  128,  referred  to  the  enactments  of 
sect.  44,  and,  consequently,  that  in  addition  to  the  duties 
authorized  to  be  taken  in  lieu  of  those  granted  in  the  time 
of  Queen  Anne,  they  had  a  right  to  double  those  duties  by 
the  operation  of  sect  44,  where  the  goods  were  imported  in 
any  foreign  vesseL     If  so,  then  they  had  a  claim  to  com- 
pensation from  the  commissioners  of  customs  puisuant  to 
the  provisions  of  59  Geo.  3,  c.  54,  s.  9,  and  1  &  2  Vict 
c  113,  s.  27.    The  former  act  was  passed  for  the  purpose 
of  enabling  the  then  king  to  carry  into  effect  a  convention 
of  commerce  between  the  United  States  and  Portugal  with 
England.     As  the  effect  of  this  statute  was  to  interfere  with 
certain  vested  interests  of  certain  corporations  as  an  in- 
demnity, it  was  provided,  by  sect  9,  **  That  whereas  it  is 
expedient  that  the  said  corporation,  trustees  of  Ramsgate 
harbour,  other  bodies  politic  and  coporate,  and  sundry  other 
persons  in  whom  such  rates  and  duties  are  vested  re- 
spectively, should  be  indemnified  for  the  loss  sustained  by 
means  of  this  act.  Be  it  fiirther  enacted,  that  the  difference 
in  such  cases  between  the  rates  and  duties  due  and  payable 
on  British  ships  and  those  payable  on  foreign  ships,  shall 
be  paid  out  of  the  consolidated  duties  of  customs,  and  for 
the  more  effectual  security  of  the  public  revenue  in  respect 
of  any  claims  which  in  virtue  of  this  act  may  be  made,  all 
and  every  such  claim  or  claims  shall  be  transmitted  by  the 
aforesaid  trustees,  bodies  politic  or  corporate,  or  persons  in- 
terested, or  their  agent  or  agents,  to  the  corporation  of  Trinity 
House  of  Deptford  Strond,  who  are  hereby  required  to 
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examine  the  same,  and  being  satisfied  as  to  the  correctness        1841 . 
thereof,  are  to  certify  the  same  accordingly  under  the  hand       r^^J^J/ 
of  their  secretary  or  other  proper  officer,  toirether  with  such  v. 

.  ^  The  Corponu 

daim  as  the  said  corporation  may  have,  to  the  commissioners  tioa  of 
of  his  Majesty's  Customs  in  London  quarterly,  for  their  Housk^ 
order  for  the  payment  thereof  and  the  said  commissioners 
are  hereby  required  to  direct  payment  of  such  claims  out 
of  tiie  consolidated  duties  of  customs  to  the  said  corpora- 
tion of  Trinity  House  of  Deptford  Strond,  and  the  said 
corporation  are  hereby  required,  after  retaining  what  may 
be  due  as  their  right,  to  pay  over  to  the  trustees  of  Rams- 
gate  Harbour,  to  other  bodies  politic  and  corporate,  and  to 
snndiy  persons  in  whom  such  rates  and  duties  may  be 
vested  respectively,  the  amount  of  their  respective  claims, 
subject  only  to  such  incidental  or  other  charges  as  have 
heretofore  been  made  in  the  collection  of  such  rates  and 
duties."  Then  by  the  1  &  2  Vict  c.  113,  s.  27,  those  pro- 
visions were  extended  to  conventions  of  commerce  with  all 
fixreign  powers  as  well  as  the  United  States  and  Portugal 
It  was  to  obtain  the  compensation  so  suggested  as  due  to 
them,  that  the  present  application  was  made,  in  order  that 
the  corporation  of  Trinity  House  might  be  compelled  to 
report  on  the  claim,  as  by  a  variety  of  alterations  which  had 
been  made  in  the  duties  on  importations  in  foreign  vessels 
pursuant  to  treaties,  a  right  had  accrued  to  the  Corporation 
of  Great  Yarmouth  to  recover  the  difference  between  the 
duties  on  foreign  vessels  and  British  vessels. 

Cur.  adv.  vuli. 

CoLEBiDOE,  J. — This  was  an  application  for  a  mandamus 
to  be  directed  to  the  master  and  brethren  of  the  Trinity 
House  on  the  part  of  the  mayor,  aldermen,  and  burgesses 
of  Great  Yarmouth,  commanding  them  to  examine  and 
certify  to  the  commissioners  of  her  Majesty's  Customs  the 
claims  which  the  said  mayor,  &&,  have  transmitted  to  them 
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for  certain  duties  from  the  29th  of  September,  1835,  to 
25th  of  December,  1839.  The  case  was  stated  to  me  a  few 
days  since  very  fully,  clearly,  and  candidly  by  Mr.  DundaSy 
and  I  had  at  the  time  so  strong  an  impression,  that  I  ought 
not  to  grant  the  rule,  that  it  became  my  duty  to  examine 
the  papers  and  statutes  referred  to  before  I  granted  it.  The 
result  of  that  examination  has  been  to  satisfy  my  mind 
entirely,  that  I  should  only  put  the  parties  to  a  needless 
expense,  if  I  was  to  give  an  opportunity  for  the  agitation  of 
the  question  which  the  corporation  of  Yarmouth  desire  to 
raise.  By  5  &  6  Wm.  4,  c  xlix,  s.  126,  the  corporation  of 
Yarmouth  are  forbidden  to  collect  certain  duties,  to  which 
they  were  before  entitled,  for  the  term  of  twenty-one  years, 
from  the  29th  of  September,  1835,  and  in  lieu  thereof,  they 
are  empowered  for  that  period  to  collect  two  specified 
duties;  1st,  the  duty  of  one  penny  for  every  ton  of 
goods,  &C.  (with  certain  exceptions),  imported  into  the 
haven,  &c.  in  any  vessel ;  2nd,  an  additional  duty  of  four- 
pence  per  ton  if  the  importing  vessel  be  not  registered  in 
the  port  of  Great  Yarmouth.  The  corporation  contend,  that 
they  are  entitled  to  double  these  duties,  where  the  goods 
are  imported  in  any  foreign  vessel.  If  they  are,  they  will 
then  be  brought  with  respect  to  these  double  duties  within 
the  operation  of  the  59  Geo.  3,  c.  54,  s.  9,  as  extended  by 
the  1  &  2  Vict.  c.  113,  s.  27,  which  statutes  provide  in  effect, 
that  where  by  any  treaty  of  commerce  the  vessels  of  any 
nation  are  admitted  to  trade  in  our  ports  on  payment  of  the 
same  duties  as  British  vessels,  and  are  thereby  relieved  from 
the  payment  of  higher  duties,  any  corporations  or  individuals 
entitied  to  receive  such  higher  duties,  shall  be  indemnified 
out  of  tiie  consolidated  duties  of  customs  ;  and  the  mode  of 
procuring  such  indemnification,  is  by  the  transmission  of 
their  claims  and  accounts  to  the  corporation  of  the  Trinity 
House,  who  are  to  examine  the  same,  and  if  satisfied  as  to 
the  correctness  thereof,  to  certify  the  same  to  the  com- 
missioners of  Customs   for   their  order  for   the  payment 
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thereof.     Upon  this  state  of  &ct8  and  taw,  the  application        1SU. 
is  founded,  and  the  question,  therefore,  is  in  the  first  place,        Reoina 
whether  the  corporation  are  entitled  to  the  double  duties.    ^     »• 

^  .  .         TheCorpora- 

If  it  be  clear  that  they  are  not,  then  it  is  useless  to  examine        tion  of 

Trinity 

whether  there  be  any  formal  objections  to  the  rule,  and  if  house. 
there  be  none,  equally  useless  to  grant  it,  as  the  Trinity 
House,  after  examination,  ought  to  grant  no  certificate.  In 
my  opinion,  it  is  clear  that  the  corporation  have  no  such 
right  as  they  insist  on.  The  statute  5  &  6  Wm.  4,  c.  xlix, 
mider  which  the  claim  is  made,  is  an  act  for  improving  the 
haven  of  Great  Yarmouth,  repairing  or  rebuilding  certain 
bridgesipnd  for  suspending,  for  a  limited  period,  certain 
duties  payable  to  the  corporation,  and  imposing  other  duties 
in  lieu  thereof.  In  order  to  efiect  the  two  former  purposes, 
certain  commissioners  are  appointed,  whose  qualifications  are 
defined,  and  to  whom  ])owers  are  granted  through  numerous 
sections  of  the  act  By  the  42nd  section,  certain  duties  are 
granted  to  them,  and  the  44th  section  doubles  these  duties 
in  respect  of  foreign  vessels,  and  goods  or  articles  imported 
OT  exported  in  such  foreign  vessels.  The  45th  section  gives 
the  Crown,  or  the  lords  of  the  treasury,  power  to  reduce 
the  duties  imposed  by  the  act  on  foreign  vessels  or  goods. 
And  the  46th  section,  to  reduce  any  of  the  duties  imposed 
by  the  act,  and  again  to  raise  them.  Then  follow  many 
sections  containing  provisions  and  regulations  concerning 
and  for  enforcing  the  collection  and  payment  of  these  duties. 
It  is  not  until  we  arrive  at  the  126th  section  that  wc  come 
to  any  provision  which  aflects  the  corporation.  All  before 
regards  these  purposes  of  the  act  which  are  to  be  carried 
into  effect  by  the  commissioners.  That  section  recites  that 
the  corporation,  under  a  statute  passed  in  the  fifth  year  of 
Queen  Anne,  had  received  certain  duties,  and  that  for  the 
period  of  twenty-one  years,  it  was  inconvenient  that  these 
duties  should  be  received ;  it,  therefore,  takes  them  away 
for  that  period,  and  authorizes  the  corporation  for  the  same 
period  to  collect  the  two  duties  I  have  before  mentioned. 
The   127th  section   carefully  distinguishes  between   these 


672 


CASES  ON  VCOm  OF  PRACTICX,  Q.  B. 


1841. 


dudes  and  those  made  payable  to  the  oommisskMieTS.    The 
128th  section  aathorizes  the  corporation  to. appoint,  sus- 
pend, displace,  and  pay  a  collector  of  those  duties,  and  then 
follow  the  words  on  which  this  application  is  founded: 
**  And    all    powers,  authorities,  regulations,  proceedinf^ 
penalties,  forfeitures,  and  provisions  contained  in  this  act 
with  reference  to  the  payment  and  collection  of  the  duties 
hereinbefore  granted  and  made  payable  to  the   commis- 
sioners of  the  haven  of  Great  Yarmouth,  and  also  with 
reference  to  the  person  by  them  appointed  to  collect  or 
receive  the  same,  shall  be  deemed  and  taken  to  be  ap- 
plicable to  the  payment  and  collection  of  the  dutiM^erein- 
before  granted  and  made  payable  to  the  mayor,  aldermen, 
buigesses,  and  commonal^  of  the  said  borough  of  Great 
Yarmouth,  and  to  the  person  by  them  appointed  to  collect 
or  receive  the  same,  in  the  same  manner,  and  as  fully  and 
effectually  in  all  respects  as  if  such  powers,  authorities, 
regulations,  proceedings,   penalties,  forfeitures,  and    pro- 
visions had  been  repeated  and  re-enacted  vtith  reference 
expressly  to  the  payment  and  collection  of  the  duties  here- 
inbefore granted  and  made  payable  to  the  mayor,  aldermen, 
burgesses,  and  commonalty  of  the  said  borough  of  Great 
Yarmouth,  and  also  with  reference  expressly  to  the  collector 
or  other  person  by  them  appointed  to  receive  the  same.** 
Under  these  words,  the  corporation  must  contend,  that  the 
right  to  take  a  double  duty  from  foreign  vessels  is  merely 
a  power  or  authority,  a  regulation,  a  proceeding,  or  a  pro- 
vision with  reference  to  the  payment  and  collection  of  a 
single  duty.     But,  if  the  43rd  and  44th  sections  be  referred 
to  and  read  together,  it  is  obvious  that  the  first  grants  certain 
duties  in  respect  of  British  vessels;  the  second  makes  a 
distinct  grant  of  tiie  same  duties,  doubled  in  respect  of 
foreign  vessels.     The  latter  is  not  a  regulation  as  to  the 
collection  of  the  duties  granted  by  the  former,  but  a  new 
grant  stated  shortiy,  referring  for  its  details  to  the  former 
section.     No  such  grant  is  made  in  terms  to  the  corpora- 
tion, but  all  vessels  not  registered  in  the  port  of  Great 
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Tannouth  are  liable  to  the  additional  four-penny  duty  1841. 
beyond  the  one  penny  per  ton.  The  general  expressions  of  ^^^^^^ 
the  44th  section  itself  independendy  of  the  128th  section,  ». 

have  very  properly  not  been  relied  on;  not  only  its  coUocar  tion  of 
tion  and  the  general  division  of  the  act  prevent  it  from  House. 
bearing  on  this  question,  for,  it  is  in  terms  confined  to 
duties  to  be  imposed  by  virtue  of  the  act  from  time  to  time, 
and  referring  in  those  words  to  the  provision  of  the  45th 
and  46th  sections ;  whereas  the  duties  granted  to  the  cor- 
poration by  the  126th  section  are  a  fixed  compensation  for 
duties  suspended  during  a  definite  number  of  years.  If  I 
could  entertain  the  least  doubt  on  this  point,  I  should  cer- 
tainly allow  the  writ  to  issue,  that  the  claim  might  be  fiilly 
inquired  into ;  but  when  my  mind  is  clearly  made  up,  that 
the  applicants  have  no  legal  right,  it  is  my  duty,  however 
important  the  claim,  or  the  body  which  makes  it,  to  act 
upon  my  judgment,  to  prevent  useless  expense  and  litigation, 
and  to  refiise  the  rule. 

Rule  refused. 


Wilson  v.  Firth. 

J\.NO  WLES  shewed  cause  against  a  rule  nisi,  obtained  by  Wbera  a  bond 
Sir  F.  Pollocki  calling  on  the  plaintifi^  to  shew  cause  why  f»  mftoT&T"' 
bond  given  pursuant  to  the  provisions  of  1  &  2  Vict  c.  110,  y*^^^'®'.** 
s.  8,  should  not  be  delivered  up  to  be  cancelled.     It  ap-  which  the  ac- 
peared  that  the  bond  had  been  given  in  the  form  prescribed  h^^wer^ 
by  the  statute,  to  the  satisfaction  of  the  Bankrupt  Coiut.  SS^e^to^b? 
That  bond  had  been  satisfied,  and  now  remained  in  the  ^^^li^wwi  up  to 
bands  of  the  plaintifTs  attorney.     On  it,  the  attorney  had  a  although  the 
lien,  and  he  was  not,  therefore,  bound  to  allow  it  to  leave  his  SS^may*h^i 
possession,  imtil  that  lien  was  satisfied.      The  case   had  ^nnponitfor 

*■  costs;  and  It  IS 

already  been  before  Mr.  Baron  Atderson^  and  he  had  de-  not  necessarj 
clined  to  interfere,  as  he  had  a  doubt  whether  he  had  power  CoSto? Bank- 
to  do  so.     Besides,  the  Court,  to  which  such  an  application  JJ^^^f^^*"*** 
as  the  present  must  be  made,  was  the  Bankrupt  Court.     The 
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1811.        words  of  the  section,  in  accordance  with  which  the  present 
Wilson       ^^^  ^^mI  been  ^ven  were,  "  That  if  any  ^ngle  creditor,  or 
"-  any  two  or  more  creditors  being  partners,  whose  debt  shall 

amount  to  100/.  cfr  upwards,  or  any  two  creditors,  whose 
debt  shall  amount  to  150L  or  upwards,  or  any  three  or 
more  creditors,  whose  debts  shall  amount  to  200/.  or  up- 
wards, of  any  trader  mthin  the  meaning  of  the  laws  now  in 
force,  respecting  bankrupts,  shall  file  an  affidavit  or  affi- 
davits in  her  Majesty's  Courts  of  Bankruptcy,  that  such 
debt  or  debts  is  or  are  jusdy  due  to  him  or  them  respectively, 
and  that  such  debtor,  as  he  or  they  verily  believe  is  such 
trader  as  aforesaid,  and  shall  cause  him  to  be  served  per- 
sonally with  a  copy  of  such  affidavit  or  affidavits,  and  with 
a  notice  in  writing,  requiring  immediate  payment  of  such 
debt  or  debts;  and  if  such  trader  shall  not,  within  twenty- 
one  days  after  personal  service  of  such  affidavit  or  affidavits, 
and  notice  to  pay  such  debt  or  debts,  or  secure  or  com- 
pound for  the  same  to  the  satisfaction  of  such  creditor  or 
creditors,  or  enter  into  a  bond  in  such  sum,  and  with  such 
two  sufficient  sureties,  as  a  commissioner  of  the  Court  of 
bankruptcy  shall  approve   o^   to  pay  such  sum  or  sums 
as  shall  be  recovered  in  any  action  or  actions  which  shall 
have  been  brought,  or  shall  thereafter  be  brought  for  the 
recovery  of  the  same,  together  with  such  costs  as  shall  be 
given  in  the  same,  or  to  render  himself  to  the  custody  of 
the  gaoler  of  the  Court  in  which  such  action  shall  have 
been  or  may  be  brought,  according  to  the  practice  of  such 
Court,  or  within  such  time  and  in  such  manner  as  the 
said  Court,  or  any  judge  thereof,  shall  direct,  after  judgment 
shall  have  been  recovered  in  such  action,  every  such  trader 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy, 
on  the  twenty-second  day  after  service  of  such  affidavit  or 
affidavits  and  notice,  provided  a  fiat  in  bankruptcy  shall 
issue  against  such  trader,  within  two  calendar  months  from 
the  filing  of  such  affidavit  or  affidavits,  but  not  otherwise.'' 
As  the  bond  was  to  be  entered  into,  to  the  satisfaction  of  a 
commissioner  of  the  Banknipt  Coiut,  according  to  the  pro- 
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visions  of  the  section,  the  application  for  the  purpose  of        1841. 

obtaining  the  delivery  up  of  the  bond   must  be  to  that     ^^TIIT 

Court.     [^Coleridgey  3. — Is  not  the  bond  satisfied?]     Cer-  ». 

tainly,  by  the  payment  of  a  certain  sum  to  the  plaintiff,  as 

a  compromise  for  the  debt  and  costs.     But  if  the  sum  paid 

for  cojsts  by  the  defendant,  did  not  satisfy  the  attorney's 

claim  for  costs,  in  respect  of  these  proceedings,  he  had  a 

lien  on  this  bond  for  the  residue  as  against  his  client,  for 

those  costs.     But,  under  any  circumstances,  this  Court  had 

no  jurisdiction  to  order  the  bond  to  be  delivered  up. 

Sir  F.  Pollock.  The  bond  stood  in  precisely  the  same 
situation  as  bail.  If  so,  the  Court  had  clearly  an  equitable 
jurisdiction  to  interfere  in  the  manner  proposed.  The 
question  was,  whether  the  defendant  should  be  compelled 
to  go  into  a  Court  of  Equity,  or  the  Court  of  Bankruptcy, 
to  have  cancelled  a  security  which  it  was  admitted  was 
functus.  It  was  a  nile  in  equity,  that  if  a  party  obtained  a 
security  which  became  functus,  the  party  giving  it  had  a 
right  to  have  it  cancelled.  Then  came  the  question, 
whether  this  Court  had  the  power  to  do  the  same  thing  ? 
By  analogy  to  the  interference  by  the  Court,  t6  direct  bail- 
bonds  to  be  delivered  up  to  be  cancelled,  the  Court  had 
clearly  such  a  power. 

Coleridge,  J. — There  can  be  no  doubt  that  that  which 
is  required  to  be  done,  should  be  done.  The  only  doubt 
which  I  felt,  was,  whether  the  Court  had  such  a  power  as 
would  enable  them  to  do  it;  or  whether  that  power  was  con- 
fined to  the  Court  of  Bankruptcy.  It  is  said,  that  the  power 
to  do  so,  only  belongs  to  the  (^ourt  of  Bankruptcy ;  but  it 
seems  to  me  that  where  that  Court  has  directed  the  bond  to 
be  given,  it  has  done  all  that  it  has  power  to  do  with  it. 
Many  cases  may  be  supposed,  in  which  this  Court  must 
exercise  a  jurisdiction  over  the  bond  to  determine  whether 
it  should  be  put  in  suit,  or  what  course  ought  to  be  pursued 
as  to  it.     I  think  it  is  much  more  convenient  to  hold,  that 
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Wilson 

V. 

Firth. 


this  Court  has  power  to  determine  whether  it  ought  to  be 
delivered  up  to  be  cancelled;  I  think  it  ought  The  present 
rule  must,  therefore,  be  discharged,  but  without  costs. 

Rule  absolute,  without  costs. 


After  tn  in- 
tufficient  lery, 
under  a  fi.  fa, 
in  Yorkshire, 
where  the  ?e- 
nue  in  the  ac- 


TowEBs  ».  Newton. 
{Before  the  four  Judges.) 

Sir  W.  W.  FOLLETT  had  obtained  a  rule,  calling  on 
the  plaintiiF  to  shew  cause,  why  the  defendant  should  not 
be  discharged  out  of  the  custody  of  the  Marshal,  as  to  this 
action ;  and  why  a  capias  ad  satisfaciendum,  directed  to  the 
^pliJn^  on  sheriff  of  Middlesex,  and  the  execution  thereof,  should  not 
the  6Ui  of  July,  \^  gg^  aside,  with  costs  for  irreirularity.     The  venue  in  this 

iitned  a  ca.  sa.         ,  ,  . 

recitinff  the  fi.  action,  which  was  on  a  promissory  note,  was  laid  in  York- 

intoMddleaez,  shire.     The  plaintiff  having  signed  judgment,  issued  on  the 

O^^tJhi'afrt  df  12*  ^^  March,  1840,  a  fieri  facias  directed  to  the  sheriff 

August,  and  of  Yorkshire,  indorsed  to  levy  the  debt  and  costs,  interest, 

hefore  the  ,  , 

Middlesex  and  expenses.     The  sheriff  levied  part  only  of  iIm^  sum 

cuted^UBued  indorsed,  and  returned  that  the  defendant  had  no  ^more 

Ui^  ^A^^  goods  in  his  bailiwick.     On  the  6  th  of  July,  a  writ  of  capias 

into  York^dre,  ad  satisfaciendum  for  the  residue  issued  into  Middlesex, 

the  defendant  which  recited  the  fi.  fa.  into  Yorkshire,  and  the  return 

^haived!^  thereto,  and  commanded  the  sheriff  of  Middlesex  to  take 

September,  on  ^hg  body  of  the  defendant  in  execution  for  the  residue  of 

the  ffronnd  of  ^^ 

SriTuege.    In    the  plaintiff's  damages  and  interest    While  this  writ  was 
anuaryfol-  .  .  i-i/r-j  r      a.v.  -j*  i 

runmng,  a  capias  ad  satisraciendum  for  the  residue  issued 
into  Yorkshire,  on  the  31st  of  August,  under  which  the 
defendant  was  arrested  on  the  4th  of  September,  but  he  was 
dischaiged  out  of  custody  on  the  26th  of  September,  by 
Rolfe,  B.,  on  habeas  corpus,  after  argument,  on  the  ground 


lanuary 
lowinff,  the 
defendant  was 
taken  under 
the  writ  into 
Middlesex : 
Hddt  on  mo- 
tion to  dis- 
charge him 
oat  of  custody, 

that  the  writ  into  Middlesex  oneht  to  have  been  a  testatum  ca.  sa.  founded  on  a  ca.  sa.  into 
Yorkshire,  and  was  irregular,  and  that  the  Court  could  not  amend  it  by  the  ca.  sa.  into  Toriuliirt^ 
which  bore  a  later  date. 
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that  a  barrister,  on  his  return  from  attending  the  petty  ses-        1841. 
sions  at  Ripon,  he  was  privileged  from  arrest.     On  the  7th     ^^liT^ 
of  January,  1841,  the  defendant  was  taken  by  the  sheriff  of  o. 

Middlesex,  under  the  capias  ad  satisfaciendum  issued  on 
the  8th  of  July  previously.  On  motion  for  this  rule  it  was 
contended,  that  the  arrest  of  the  defendant  in  Yorkshire, 
and  his  discharge  on  the  ground  of  privilege,  operated  as  a 
satisfaction  of  the  judgment ;  and  if  not,  that  the  process  into 
Middlesex  ought  to  have  been  by  a  testatum  writ,  founded  on 
an  original  capias  into  Yorkshire.  A  cross  rule  had  been  ob- 
tained to  amend  the  writ,  by  the  insertion  of  a  testatum  clause. 

S.  Martin  now  shewed  cause.  A  discharge  of  a  de- 
fendant in  execution  will  not  operate  as  a  satisfinction  of 
the  debt,  unless  it  took  place  with  the  consent  of  the  plain- 
tiff, Vigers  v.  Aldrich  {a\  Jaques  v.  Withy  (6).  There  was 
no  consent  in  the  present  case.  Again,  the  arrest  of  the 
defendant^  while  privileged,  was  an  irregularity  in  the 
sheriff,  which  will  not  prejudice  the  plaintiff,  Nadin  v. 
Battie  (c),  Collins  v.  Beaumont  {d).  Secondly,  it  is  not  ne- 
cessary that  the  writ  in  Middlesex  should  be  a  testatum 
writ,  fbimded  on  a  prior  ca.  sa.  into  Yorkshire,  because  a 
plaintiff  may  issue  both  a  fi.  fa.  and  a  ca.  sa.  at  the  same 
time;  or  he  may  have  several  writs  of  the  same  sort  running 
at  the  same  time  into  different  counties,  TidcCs  Prac.  995. 
In  Lushes  Prac.  p.  502,  it  is  said,  that  ^'in  practice,  an 
original  writ,  as  the  writ  into  the  first  county  is  called,  never 
issues,  but  the  party  sues  out  the  testatum  in  the  first  in- 
stance ;  and  even  where  the  testatum  clause  has  been  im- 
properly omitted,  and  an  application  made  to  set  it  aside, 
the  Court  will,  where  no  injustice  can  be  done,  give  leave 
to  amend,  upon  production  of  an  original,  which,  for  this 
purpose,  may  be  sued  out  at  any  time,  and  returned  by  the 
attorney."    Under  the  cross  rule,  the  Court  will  allow  an 

(a)  4  Burr.  2482.  {d)  10  A.  &  £.  225 ;  2  Per.  & 

(b)  1  T.  R.  557.  Da.  363. 

(c)  5  East,  147. 

VOL.    IX.  P  P  D.    P.   C. 


V. 

Newton. 


578  CASES  ON   POINTS  OF   PRACTICE,  Q.    B. 

1841.        amendment  by   introducing   the  testatum  clause,  Pahnet 
Towers       ^'   P''^ce(a)y  Esdaile  v.   Davis  {b)y  Shaw  v.   Maxwell  {c), 
Meyer  v.  Ring{d)y  Cotvperthwaite  v.  Gwen{e\  Milsteadv. 
Cappard  (/). 

Sir  W.  W,  Folletty  contra.  The  defendant  was  arrested 
and  imprisoned  in  Yorkshire,  under  a  valid  writ,  and  his 
discharge,  whether  by  consent  or  otherwise,  prevented  a 
second  arrest  on  the  same  judgment,  Blackburn  v.  Stu- 
pari{g)y  per  Grose,  J.  In  Collins y,  Beaumont (h),  the  writ, 
by  virtue  of  which  the  first  arrest  was  made,  was  an  irre- 
gular writ,  which  distinguishes  that  case  from  the  present. 
Here,  a  plaintiff  once  had  execution,  which  is  a  satisfaction 
of  the  debt,  TidiTs  Prac.  pp.  174,  1029.  The  stat.  2  Geo.  1, 
c.  13,  s.  2,  wliich  is  confined  to  privilege  of  Parliament, 
shews  that  a  discharge  on  the  ground  of  any  other  privilege, 
would  bar  a  second  arrest  On  the  second  point,  in  Lushes 
Prac.  p.  502,  it  is  stated,  that  "in  strictness,  every  writ  of  exe- 
cution must,  in  the  first  instance,  be  issued  into  the  county  in 
which  the  venue  is  laid ;  then,  u})on  a  return,  that  the  party, 
or  his  lands  or  goods  cannot  be  found,  or  that  enough  has 
not  been  levied  m  that  county,  a  new  writ  may  issue  into  any 
other  county,  either  for  the  whole,  or  the  residue,  as  the 
case  may  be.  The  latter,  upon  the  principle  before  stated, 
must  contain  an  allegation  of  the  issuing  of  and  the  return 
of  the  former,  and  it  is  therefore  called  a  testatum  writ." 
The  ca.  sa.  into  Middlesex,  merely  reciting  the  fL  fa.  into 
Yorkshire,  was  irregular,  and  cannot  justify  the  present 
arrest ;  it  ought  to  have  been  a  testatum  ca.  sa.  founded 
upon  and  reciting  a  prior  ca.  sa.  into  Yorkshire.  Here, 
the  ca.  sa.  into  Yorkshire  issued  long  afler  the  Middlesex 
writ ;  the  Court  cannot  amend.  In  the  cases  cited,  where 
an  amendment  was  allowed,  the  writ  on  which  the  arrest  was 

(a)  2  Salk.  589.  (/)  5  T.  R.  272. 

(6)  6  Dow.  P.  C.  465.  (g)  2  East,  243. 

(c)  6  T.  R.  450.  (A)  10  A.  &  E.  225 ;  2  Per.   & 

(rf)  1  H.  Bl.  541.  D.  3G3. 

(c)  3  T.  R.  657. 


EASTER  TERM,   4   VICT.  579 

made,  was  in  itself  a  good  writ,  and  the  objection  to  the        1841^ 
want  of  an  original  ca.  sa.  was  matter  of  form  only ;  but       x'JJ^r^ 

here,  the  objection  to  this  writ  is,  that  it  is  an  original  ca.  «• 

^  Newtoic* 

sa.,  and  the  production  of  another  original  into  Yorkshire^ 

will  not  make  it  a  testatum  writ  The  testatum  clause  is 
wanting.  At  all  events,  the  Court  will  not  allow  an  amend- 
ment after  arrest,  or  on  a  rule  obtained  only  two  days  before 
the  present  rule  was  due. 

LiTTLEDALE,  J. — TVo  gTounds  have  been  relied  upon  in 
support  of  this  rule.  First,  that  the  defendant  could  not  be 
twice  arrested  on  this  judgment  As  that  question  may 
come  before  us  on  another  rule,  I  give  no  opinion  upon  it 
at  present.  The  second  ground  is,  that  the  writ  into 
Middlesex,  under  which  the  defendant  is  in  custody,  was 
irregular.  The  facts  arc  these,  the  venue  is  in  Yorkshire, 
into  which  county  a  fi.  fa.  issued  in  the  first  instance,  and 
and  on  the  31st  of  August,  m40,  a  ca.  sa.  followed  into  the 
same  county,  for  the  residue.  It  was  not  necessary  that  that 
writ  should  be  a  testatum  writ  The  defendant  was  taken 
in  Yorkshire,  and  discharged  on  the  26th  of  September. 
On  the  7th  of  January,  1841,  he  was  arrested  in  Middlesex^ 
under  a  ca.  sa.,  which  had  issued  on  the  6th  of  July,  1840. 
That  was  not  a  testatum  writ  which  it  ought  to  be ;  and  by 
reason  of  that  irregularity  the  defendant  is  entitled  to  be 
discharged.  But  a  rule  was  obtained  two  days  ago  to  amend 
the  writ  I  think  an  amendment  cannot  be  allowed,  for 
two  reasons:  first,  the  application  to  amend  might  have 
been  made  earlier ;  it  might  have  been  made  immediately  on 
the  application  for  the  discharge ;  and,  secondly,  the  writ 
into  Middlesex  cannot  be  made  a  testatum  writ,  on  the 
foundation  of  an  original  ca.  sa.  into  Yorkshire,  which  had 
no  existence  until  more  than  a  month  after  the  Middlesex 
writ  had  issued.  I  think,  therefore,  that  this  rule  must  l)e 
absolute. 

Patteson,  J.—  I  give  no  opinion  on  the  first  point.     I 

p  p  2 
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TOWEBS 

Newton. 


agree  with  my  brother  Littledale,  that  the  writ  into  Mid- 
dlesex was  irregular.  The  meaning  of  a  testatum  clause, 
which  is  inserted  in  a  writ  issued  into  any  other  county 
than  where  the  venue  lies,  is,  that  the  sheriflF  of  the  county 
of  the  venue  cannot  execute  the  original  ca.  sa.,  by  takmg 
the  body  of  the  defendant.  But  the  Middlesex  writ,  in  the 
present  case,  does  not  shew  that  the  defendant's  body  was 
not  in  the  baiUwick  of  the  sheriff  of  Yorkshire,  and  liable 
to  arrest  We  are  then  asked  to  amend.  But  under  stat 
3  &  4  Wm.  4,  c  67,  s.  2,  writs  of  execution  may  be  dated 
on  the  day  they  are  issued ;  and  we  cannot  make  this  writ, 
tested  on  the  4th  of  July,  a  testatum  writ  on  the  foundation 
of  an  original  writ  tested  on  the  31st  of  August 


(/OLERiDGB,  J.,  concurred  (a). 

Rule  absolute.     No  action  to  be  brought 
(a)  Lord  Den  man,  C.  J.,  was  absent  during  the  argument. 


Where  in  is- 
lue  has  been 
directed  under 
the  Intes- 
pleader  Act,  to 
try  the  right  to 
a  bill  of  ex- 
change, the 
bona  fide  owner 
of  it  is  entitled 
to  the  amount 
of  the  bill,  and 
all  costs  from 
the  NTongful 
claimant,  so  as 
completely  to 
indemnify  him- 
self: 


Jones  v.  Regan. 

I.  HIS  was  an  issue  directed  by  the  Court,  under  the  In- 
terpleader Act,  1  &  2  Wm.  4,  c.  58,  s.  1,  to  try  the  right  of 
the  plaintiff  and  defendant  to  a  bill  of  exchange,  under  these 
circumstances  (a).  A  person  named  Serle,  and  another 
person,  were  the  acceptors  of  the  bill,  and  Jones  was  the 
bona  fide  holder  of  it  He  accidentally  lost  it,  and  after  a 
time,  it  was  foimd  in  the  possession  of  Regan,  who  de- 
manded payment  of  it  from  Serle.  Notice  of  the  loss 
having  been  given  by  Jones  to  Serle,  he  refused  to  pay  it, 
and  an  action  was  commenced  by  Regan  against  him  in  this 
Court.  An  action  was  also  commenced  against  Serle  by 
Jones,  the  former  having  refused  to  pay  on  an  indemnity 


(a)  See  the  case,  ante^  p.  193. 
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being  ofiered  by  the  latter.     Serle  and  his  co-acceptor  then        1841. 
applied  to  the  Court  for  a  rule  under  sect  1  of  the  Liter-        j^JJ^T"^^ 
pleader  Act,  and  the  present  issue  was  accordingly  directed.  *»• 

In  it,  Jones  was  successful.  The  amount  of  the  bill  having 
been  paid  into  Court,  the  case  now  came  on,  for  the  purpose 
of  disposing  of  the  fund,  and  giving  directions  as  to  costs. 

Piatt  appeared  for  the  plaintiff  Jones,  and  contended, 
that  his  client  was  entitled  to  have  the  amount  of  the  bill 
out  of  Court  untouched ;  to  the  costs  of  the  action  he  had 
been  compelled  to  bring  in  the  Exchequer  against  the  ac- 
ceptors ;  to  the  costs  of  the  issue,  and  of  the  present  appli- 
cation, and  that  these  costs  should  be  paid  by  Uegan,  whose 
conduct  had  given  rise  to  this  expenditure. 

Martin  appeared  for  the  acceptors,  and  submitted,  that 
his  clients  were  entitled  to  their  costs  of  the  Interpleader 
rule,  and  of  appearing  on  this  application  out  of  the  fund 
in  Court,  as  it  appeared  that  they  had  acted  bond  fide. 
Duear  v.  Mackintosh  (a). 

Miller  appeared  for  Regan. 

CoLERiDOE,  J. — I  think  that  in  this  case  Jones  is  en- 
tided  to  have  the  fiind  out  of  Court  untouched.  The  only 
wrong  doer  is  Regan.  He  has  occasioned  Scrle's  expense, 
and  the  necessity  for  the  application  to  this  Court.  He  has 
also  caused  the  action  brought  by  Jones  against  Serle  in  the 
Exchequer.  Jones  is  entitied  to  be  completely  indemnified. 
He  must  have  the  fund  out  of  Court  entire;  the  costs  of  the 
issue,  and  of  this  application,  as  well  as  the  costs  of  the  action 
in  the  Court  of  Exchequer,  fix)m  Regan.  Serle  has  done 
nothing  wrong,  but  refusing  Jones's  indemnity,  and  as  a 
punishment  on  him  for  so  doing,  he  loses  his  costs  in  the 
Court  of  Exchequer ;  but  as  to  the  action  which  was  im« 

(a)  Ante,  vol.  2,  p.  730. 
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1841.        properly  brought  against  him  in  this  Court,  by  R^an,  he 

^l^jj^        ought  to  be  indemnified  by  the  latter  down  to  the  time  of 

9-  granting  the  Interpleader  rule,  but  not  as  to  the  costs  of  this 

KJEGAK*  -, 

appucation. 

Rule  accordingly. 


Topping  v.  Brown. 

^j^lw^Uiein-  ^  RAT  EL  Y  shewed  cause  againt  a  rule  nisi,  obtained  by 

adlTem7of  a  Hayei^  for  judgment  as  in  case  of  a  nonsuit     The  ground 

YtUd  groond  on  which  the  present  rule  was  resisted,  was  the  insolvency 

ceeding  to  of  the  defendant     The  plaintiff,  in  his  affidavit,  swore,  that 

d^vni\£?^  the  reason  why  he  had  not  proceeded  to  trial,  was,  **  that 

knowledge  of  since  this  action  was  broug'ht,  he  has  discovered  that  the 

not  come  to  defendant  is  insolvent,  and  that  he  verily  believes  he  is  so.^ 

befOTe  the  last  Th^^  *^  ^^  submitted,  furnished  a  sufficient  answer  to  the 

^  taken  by  j^e,  and,  therefore,  it  ought  to  be  dischai^d,  or  a  stet  pro- 

eauie.  cessus  entered* 

Hayes  supported  the  rule,  and  contended,  that  it  did  not 
appear  from  the  affidavit  swoni  by  the  plaintiff,  whether  the 
knowledge  of  the  defendant's  insolvency  reached  him  since 
issue  was  joined.  In  order  to  render  it  an  answer  to  the 
rule,  it  ought  to  be  shewn  that  the  knowledge  did  not  reach 
the  plaintiff  before  issue  joined.  Not  being  shewn  that  it 
did  not  so  reach  the  plaintiff  before  issue  joined,  it  must  be 
assumed  that  it  did  so  reach  him.  If  it  did,  the  case  of 
Mann  v.  Williamson  (a)  was  an  authority  to  shew  that  no 
sufficient  ground  was  shewn  for  relieving  the  plaintiff  from 
the  necessity  of  giving  a  peremptory  undertaking. 

Coleridge,  J. — I  think  that  the  affidavit  is  not  sufficient: 
for,  the  moment  that  it  is  established  that  the  insolvency  of 
the  defendant,  after  the  commencement  of  the  action,  is  an 
excuse  for  the  plaintiff  not  proceeding  to  trial,  the  meaning 

{a)  Ante,  vol.  8,  p.  839- 
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of  that  must  be,  that  the  plaintiff  is  not  to  take  any  step        1841. 
after  he  has  acquired  that  knowledge  ;  therefore,  the  know-        TomNc 

ledge  must  be  shewn  to  have  reached  him  after  issue  joined.  »• 

BrowNb 
If  it  reached  him  only  after  the  writ  has  issued,  he  would 

have  no  right  to  say  that  he  will  take  another  step  after 
acquiring  that  knowledge,  and  then  make  use  of  the  insol- 
vency as  an  excuse  for  not  proceeding  to  trial.  The  plain- 
tiff, therefore,  ought  to  shew  when  he  acquired  his  know- 
ledge. If  he  does  not,  it  must  be  assumed  to  have  reached 
him  before  the  last  step  taken  by  him.  I  think  the  plain- 
tiff must  give  a  peremptory  imdertaking  to  try  at  the  Sit- 
tings after  Trinity  Term. 

Rule  discharged,  on  a  peremptory  undertaking  (a). 
(a)  See  Fisher  v.  Lediard,  ante,  p.  545. 


Uall(x:k  v.  The  Masters  mid  P'ellows  of  the 
University  of  Cambridge. 

{Before  the  Four  Judges,) 

Jt  ROIIIBITION.  The  declaration  stated  in  substance,  that  Where  the 
the  church  of  St.  Mary,  in  the  town  of  Cambridge,  was  a  parish  in\hrjurir.** 
church,  the  greater  part  of  which  was  occupied  by  members  of  ^*^*j**'*.  °^.*^" 
the  University,  but  unduly,  because,  as  it  was  alleged,  that  Court,  this 
they  were  not  parishioners.  A  faculty  was  granted  in  1738,  by  interfere  by 
the  Consistorial  Court  of  Ely,  (within  which  diocese  Cam-  pj^t'^'^d. 
bridge  was  situated),  but, as  the  plaintiffs  alleged,  illegally,  by  judication  upon 
which  a  part  of  the  nave,  called  the  Master  of  Arts'  Pit,  and  the      The  grant  of 
north  and  south  galleries  were  appropriated  to  the  members  appropriate 
of  the  University.     But  in  1819,  the  members  of  the  Uni-  certain  pwn  of 

J  'a  pansh  church 

versity  were  desirous  of  extending  their  seats  in  the  gallery,  w  within  the 

,      ,  ,.  ,  .11  .1  jurisdiction  of 

and  adding  two  new  parts  to  the  portions  already  occupied  the  Ecclesiasti- 
cal Court;  and 
this  Court  will  not  presume  that  that  jurisdiction  will  be  improperly  exercised,  and,  therefore, 
will  not  prohibit  the  Ecclesiastical  Court  from  proceeding  to  judgment,  although  the  faculty 
prayed  for  is  larger  than  that  Court  has  power  to  grant. 
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1841.        by  them  in  the  church,  for  which  purpose  they  were  de- 
TT^^    T     sirous  of  removing  the  organ,  and  making  other  alterations. 
9  The  declaration  also  disclosed  an  agreement  made  in  1819, 

of  by  the  churchwardens  and  parishioners  with  the  members 

AMBBiDGE.  ^£  ^^  Uuiversity  regarding  these  proposed  alterations,  but  it 
stated,  that  on  application  to  the  Consistorial  Court  of  Ely 
for  a  &culty  for  that  purpose,  some  difference  arose  between 
the  members  of  the  University  and  the  churchwardens,  as 
to  the  part  of  the  expense  that  was  to  be  borne  by  the  parish. 
A  faculty  was,  however,  decreed  by  the  Court  on  that  oc- 
casion, but  not  actually  taken  out  for  the  proposed  altera- 
tions. The  alterations  were  made  at  the  expense  of  the 
members  of  the  University,  and  in  1837,  they  obtained  a 
letter  of  request  for  the  confirmation  of  the  faculty,  and  an 
appropriation  of  the  alterations  to  the  use  of  the  members  of 
the  University.  On  these  documents,  and  on  the  facts  above 
set  forth,  which  appear  to  have  been  brought  under  the 
notice  of  the  Ecclesiastical  Court,  the  declaration  alleged 
that  a  suit  was  now  pending  in  the  Court  of  Arches,  where- 
fore and  because  such  suit  was  not  the  subject  of  eccle- 
siastical jurisdiction,  the  plaintiff  prayed  for  a  judgment  in 
prohibition.  There  was  a  general  demurrer  to  this  decla- 
ration, and  the  plaintiff  joined  in  demurrer. 

Sir  W.  Folletty  in  support  of  the  demurrer.  This  appli- 
cation for  a  prohibition  is  premature.  This  Court  will  not 
anticipate  that  a  court  of  competent  jurisdiction  will  ne- 
cessarily commit  error,  Chesterton  v.  Farlar{a)y  Hall  v. 
Maule  (6),  and  Griffin  v.  Ellis  (c).  The  case  of  JBlacket 
V.  Blizard  {d)j  will  probably  be  relied  on  by  the  other  side, 
but  there  the  Ecclesiastical  Court  had  wrongly  decided  upon 
the  construction  of  an  act  of  Parliament,  and  the  prohibition 
was  asked  to  issue  to  the  very  Court  which  had  made  the 
decision.     Byerley  v.  Windus  {e)  will  be  relied  on  to  shew 

(a)  7  Adol.  &  Ell.  713.        (rf)  9  Bam.  &  C.  851  ;  4  Man.  &  Ry.  641. 
(6)  Id.  721.  (e)  5  Bam.  &  C.  1 ;  7  Dowl.  &  Ry.  564. 

(c)  3  Per.  &  Day.  398. 


Cambriooi 
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that  a  claim  like  that  now  made  by  the  University  can  only        1841. 
be  supported  by  prescription,  and  that  the  Ecclesiastical      Hallock 
Court  cannot  establish  such  a  claim  even  by  prescription.  «• 

,,  The  UnivwBity 

But  the  claim  of  prescription  is  not  set  up  in  this  case,  and  of 

the  Court  which  is  sought  to  be  prohibited,  has  not  yet 
delivered  any  judgment  But  it  is  clear  that  the  disposal 
of  some  of  these  suits  is  in  the  Ordinary,  and  in  him  alone. 
Corny  fCs  Digest  {a)y  CorverCs  case  (6).  The  right  to  examine 
into  this  matter  being,  therefore,  in  the  Ordinary,  there  can 
be  no  prohibition  (c).  But  at  all  events,  the  prohibition 
cannot  go  now,for  the  Court  of  Arches,  which  has  jurisdiction 
in  the  matter,  has  not  exceeded  that  jurisdiction,  and  cannot 
be  presimied  likely  to  exceed  it,  but  should  that  Court  do 
so,  then  the  party  will  not  be  without  remedy,  for  a  pro- 
hibition may  go  after  sentence,  FuU  v.  Hutchins  {d). 

There  was  a  further  argument  to  shew  that  a  grant  of  a 
faculty  of  this  sort  might  be  made  under  certain  circum- 
stances, and  that  those  circumstances  existed  in  the  present 
case ;  but  as  the  judgment  was  not  given  upon  these  ques- 
tions, it  has  been  deemed  unnecessary  to  repeat  the  aigu- 
ments  here. 

KeUj/y  contra.  The  spiritual  Coiut  here  is  exceeding 
its  jurisdiction,  and,  therefore,  prohibition  lies,  ComytCs 
Digest  («),  even  on  the  motion  of  him  who  exhibited  the 
Ubel  (/).  It  is  not  necessary  that  the  Ecclesiastical  Court 
should  have  made  a  wrong  decision,  it  is  sufficient  if  it 
is  proceeding  to  adjudicate  on  a  matter  not  within  its  ju- 
risdiction, ScammeU  v.  fVilkinson  (g),  Darby  v.  Cosens  (A). 
The  case  of  Chesterton  v.  Farlar  (i)  is  not  in  point  with 
the  present  That  case  depended  on  a  variety  of  facts, 
some  of  which  might  be  within   the  jurisdiction  of  the 

(a)  Esglise,  (G  3).  (/  Id.  (E). 

(6)  12  Rep.  105.  (g)  2  East  552. 

(c)  2  Inst  601,  2.  (A)  1  Term.  Rep.  552. 

Id)  Ck>wp.  422.  (t)  7  AdoL  &  Ell.  713. 
(f)  Prohibition,  (F  1),  &  (F  5). 
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1841.        spiritual  Court,  but  the  present  case  depends  on  one  simple 
^ry^"^^     fi*ct,  which  is  clearly  not  within  its  jurisdiction,  namely,  that 
9.  the  faculty  sought  for  is  a  faculty  to  grant  the  perpetual 

of  use  of  pews  in  a  parish  church  to  persons  who  are  not  pa- 

^*"*°*^  lishioners,  such  as  would  be  a  grant  to  a  man  and  his 
heirs,  and  that  such  a  faculty  cannot  be  claimed  but  by 
prescription,  as  to  which  the  Ecclesiastical  Court  has  no 
authority  to  examine  or  adjudge.  The  same  observation 
appUes  to  the  case  of  Hall  v.  Maule  (a).  This  Court, 
therefore,  will  not  let  the  spiritual  Court  proceed  in  a  suit, 
relating  to  a  matter  which  is  clearly  not  within  its  juris- 
diction. It  is  not  enough  to  say,  that  the  Ecclesiastical 
Court  may  pronounce  a  right  judgment ;  in  such  a  matter, 
it  has  no  right  to  pronounce  any  judgment,  and  the  pro- 
hibition must,  therefore,  issue. 

Sir  JV.  FoUettj  in  reply.  The  cases  last  referred  to,  are 
not  distinguishable  from  the  present.  The  Ecclesiastical 
Court  has  jurisdiction  over  the  grant  of  pews  in  a  church, 
and  the  Court  will  not  presume  that  that  jurisdiction  will 
be  wrongfully  exercised. 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  delivered  judgment  In  this  case 
more  authorities  have  been  cited,  and  a  wider  range  of  ar- 
gument has  been  adopted,  than  the  Court,  in  giving  judg- 
ment, thinks  necessary  to  notice.  It  appears,  that  the 
faculty  prayed  in  the  spiritual  Court  had  two  objects ;  the 
first  was,  to  confirm  the  alterations  in  the  church,  made  at 
the  expense  of  the  University ;  and  the  second  was,  to  ap- 
propriate to  the  use  of  the  defendants  the  alterations  thus 
made.  It  is  not  pretended  that  the  grant  of  a  faculty  upon 
the  distribution  of  seats  is  not,  in  general,  matter  of  eccle- 
siastical cognizance,  and  it  is  not  said,  that  so  far  as  that 
object  is  concerned,  there  is  any  objection  to  the  suit  in 
the  Ecclesiastical  Court     But  the  objection  is  to  the  second 

(fl)  r  Adol.  &  Ell.  721  ;  3  &  Nev  P.  459. 
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purpose  of  the  suit,  which  is  to  appropriate,  by  a  faculty,  a        1841. 
part  of  the  church  to  a  corporate  body,  for  a  perpetuity,      Hallock 
which,  it  is  said,  is  hke  granting  a  pew  to  a  man  and  his  »-. 

heirs,  and  is,  therefore,  bad,  as  it  does  not  restrict  the  grant  of 

to  those  heirs  while  they  continue  parishioners ;  and  this      ambrujob. 
objection  is  founded  on  the  principle  that  a  faculty  for  the 
occupation  of  a  pew  in  a  parish  church,  cannot  be  granted 
to  a  person  resident  out  of  the  parish  but  by  prescription. 
It  is  said,  that  the  faculty  asked  here,  is  much  too  large, 
that  consequently  it  ought  not  to  be  granted,  and  that  we 
ought  to  interfere,  by  prohibition,  to  prevent  the  Eccle- 
siastical Court  from  confirming  a  faculty  thus  alleged  to  be 
illegaL     We  think  that  this  appUcation  is  premature.     This 
Court  has  not  the  power  to  prohibit  the  Ecclesiastical  Court 
from  granting  a  faculty,  which  it  is  not  denied,  is  properly 
within  the  limits  of  its  jurisdiction.     The  suit  in  that  Court 
must,  therefore,  be  allowed  to  proceed,  and  we  must  wait 
to  see  what  the  Ecclesiastical  Court  will  determine  with 
respect  to  it     We  cannot  assume  that  that  Court  will  not 
limit  the  faculty  to  those  objects  for  which  it  may  be  law-  - 
fidly  granted.   The  case  of  Byerley  v.  Windus{a)y  proceeded     • 
expressly  on  that  ground.  In  that  case  there  was  a  question  of 
fiwit  which  could  only  be  properly  determined  by  the  verdict 
of  a  jury  in  a  Court  of  law.     There  was,  therefore,  a  clear 
want  of  jurisdiction  in  that  case,  as  to  a  point  on  which,  if 
the  Ecclesiastical  Court  gave  any  decision,  it  must  partly 
form  that  decision.     There  is  nothing  of  the  same  sort  here. 
The  declaration  here  does  not  shew  a  judicial  ground  for 
the  grant  of  a  prohibition.     The  judgment  must,  therefore, 
be  for  the  defendants. 

Judgment  for  Defendants  (6). 

(a^  Bam.  &  C.  1 ;   7  Dowl.  &  {ft)  See  Cardew  v.  Cottey,  ante, 

Ry.  564.  vol.  7>  p.  666. 
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ChaXBEBS  r.  CoLEXAN. 

li  if  afoftdcBt   M  HESIGER  shewed  cause  against  a  rale  nisi,  obtained 


riff  to  a  writ  of  ^  ^^Uy,  for  setting  aside  the  return  of  the  sheriff  <^Hert- 
■^■*^»*^  ^    fixdshire  to  a  writ  of  fieri  &cias.  As  a  preliminary  objecti<Hi, 


goodtoftbe      itwascontended,  that  the  ^>plication  was  too  late.     There- 
▼irtw  of  Mve-    tom  to  the  writ  was  made  on  the  6th  of  liarch,  and  the  ap- 


^ft^^^f^l^     plication  to  set  it  aside  was  not  made  until  the  24th  of  April, 


M 


■?****"f  **.  seven  weeks  afterwards.     It  was  perfecdy  competent  for 

»«r  priority. "  . 

The  tbenff    the  plaintiff  to  apply  to  a  Judge  at  Chambero  during  that 


attiie    interval,  or  during  the  nine  first  days  of  Term.     Such 
iroo!k te^^     laches  disentitled  the  plaintiff  to  make  the  present  appli- 

Mt  the  oinif-      cation. 

noDtodoiOy 

if  onljaii  or- 

^Sthni'  ^elhf,  in  support  of  the  rule,  contended,  that  the  return 

'•^  •J^"  which  the  sheriff  had  made  in  the  present  case,  was  not 
waf  made  oo  merely  an  irregular  one,  but  was  a  nullity.  The  supposed 
Karcfa,  tt  waf  laches,  therefore,  suggested,  did  not  waive  the  objection. 
0Dtbe24?  of*  '^^  distinction  between  the  effect  of  delay  on  instances 
April  ^^^     of  irregularities  and  nullities,  was  recognised  in  the  cases 

IDKf  TO  OlMOCt 

totberetnraoD  of  Roberts  v.  Spurr  (a)  and  Oarratt  v.  Hooper  (Jb).     It  was 
^rotttto.      ^jjgj^  decided,  that  an  irregularity  might  be  waived  by  the 
laches  of  the  opposite  par^,  though  a  nidlity  could  not. 

CoLEiUDGE,  J. — You  had  better  proceed  to  the  merits. 
I  will  consider  that  objection. 

Thesiger.  The  return  to  the  writ  was  in  this  form : — "  I, 
Robert  William  Gaussen,  Esq.,  sheriff  of  the  county  of 
Hertford,  do  hereby  certify  to  our  Lady  the  Queen,  that 
on  the  9th  day  of  February,  1841,  before  the  coming  to  me 
of  the  writ  of  fieri  &cias  hereto  annexed,  a  certain  writ  of 
fieri  fecias  against  the  goods  and  chattels  of  Thomas 
Coleman,  in  the  writ  hereto  annexed  mentioned,  issuing 


(a)  Ante,  vol.  3,  p.  551.  (6;  Ante,  voL  1,  p.  28. 
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out  o  the  Court  of  our  Lady  the  Queen,  before  the  Queen        1841. 
herself,  was  delivered  to  me,  at  the  suit  of  Samuel  Sharp,     ^    '^     ^ 
indorsed,  to  levy  2542.  5s.     And  that  on  the  18th  day  of  «. 

Ooleman 

February,  1841,  and  before  the  delivery  of  the  said  writ 
hereto  annexed  to  me,  a  certain  other  writ  of  fieri  facias, 
issuing  out  of  the  Court  of  our  Lady  the  Queen,  before 
the  Barons  of  her  Exchequer  at  Westminster,  against  the 
goods  and  chattels  of  the  said  Thomas  Coleman,  was  de- 
Uvered  to  me,  at  the  suit  of  John  Gibbons,  indorsed,  to 
levy  100/.  18*.  6d.  And  that  on  the  19th  day  of  Feb- 
ruary, 1841,  and  before  the  delivery  of  the  said  writ  hereto 
annexed  to  me,  a  certain  other  writ  of  fieri  facias,  issuing 
out  of  the  Court  of  our  Lady  the  Queen,  before  the  Queen 
herself,  against  the  goods  and  chattels  of  the  s^d  Thomas 
Coleman  in  the  writ  hereto  annexed  mentioned,  was  de- 
livered to  me,  at  the  suit  of  William  Cooper,  indorsed,  to 
levy  86t  And  that  on  the  23rd  day  of  February,  1841, 
before  the  coming  of  the  said  writ  hereto  annexed  to  me, 
a  certain  other  writ  of  fieri  facias,  issuing  out  of  the  Court 
of  our  Lady  the  Queen,  before  the  Queen  herself,  against 
the  goods  and  chattels  of  the  said  Thomas  Coleman,  was 
delivered  to  me,  at  the  suit  of  Charles  Dod  the  elder,  in- 
dorsed, to  levy  2261.  2s.  Sd.  And  that  on  the  24th  day  of 
February,  1841,  and  before  the  deUvery  of  the  said  writ  hereto 
annexed  to  me,  a  certain  other  writ  of  fieri  facias,  issuing 
out  of  the  Court  of  our  Lady  the  Queen,  before  the  Barons 
of  her  Exchequer  at  Westminster,  against  the  goods  and 
chattels  of  the  said  Thomas  Coleman  in  the  writ  hereto 
annexed  mentioned,  was  delivered  to  me,  at  the  suit  of 
John  Samuel  Story,  indorsed,  to  levy  29/.  2s.  And  that 
on  the  same  24th  day  of  February,  1841,  and  before  the 
delivery  of  the  said  writ  hereto  annexed  to  me,  a  certain 
other  writ  of  fieri  facias,  issuing  out  of  the  Court  of  our 
Lady  the  Queen,  before  the  Barons  of  her  Exchequer  at 
Westminster,  against  the  goods  and  chattels  of  the  said 
Thomas  Coleman  in  the  writ  hereto  annexed  mentioned, 
was  delivered  to  me,  at  the  suit  of  James  Thomas,  indorsed. 


690  CASES  ON   POINTS  OF   PBACTICB,  Q.    B. 

to  levy   276L  19*.     And   that  on   the  25th  day  of  Fe- 

bruaiy,  1841,  the  said  writ  hereto  annexed,  was  delivered 

9.  to  me.     And  I  fiirther  cettify,  that  by  virtue  of  the  said 

CoLBMAN.  9/  •/  tf 

several  tvrits,  and  according  to  the  priority  thereof ^  I  have 
seized  certain  goods  and  chattels  of  the  said  Thomas  Cole* 
man  in  my  bailiwick,  the  value  whereof  is  to  me  miknown, 
and  which  remain  in  my  hands  misold  for  want  of  buyers. 
Wherefore  I  cannot  have  the  within  mentioned  damages, 
or  any  part  thereof,  before  our  Lady  the  Queen  as  I  am 
within  commanded.  And  I  further  certify  to  our  Lady  the 
Queen,  that  a  fiat  in  bankruptcy,  dated  on  the  26th  day 
ofFebruaiy,  1841,  hath  been  awarded  and  issued  against 
the  said  Thomas  Coleman."  One  objection  to  the  return 
was,  that  the  sheriff  had  stated  a  seizure  under  more  writs 
than  one,  instead  of  stating  the  seizure  to  have  been  made 
under  each  particular  one  according  to  its  priority.  This 
objection  was  founded  on  the  authority  of  the  case  of 
Wintle  V.  Lord  Chetwynd  (a).  The  marginal  note  to 
that  case  was,  that  ^'  If  a  sheriff  returns  to  a  writ  of  fieri 
facias  a  seizure  under  that  and  another  writ,  it  is  bad." 
There,  the  return  of  the  sheriff  was  in  these  terms,  **  By 
virtue  of  this  writ,  and  of  another  writ  of  fieri  facias, 
to  me  delivered  prior  to  the  receipt  of  this  writ,  I  have 
seized  and  taken  in  execution  goods  and  chattels  of  the 
within  named  defendant,  which  remain  in  my  hands  unsold 
for  want  of  buyers,  value  uncertain.**  Mr.  Justice  Patteson 
there  said,  ^^  It  seems  to  me,  that  there  is  a  vice  in  this  re- 
turn which  has  not  been  sufficiently  attended  to,  namely, 
that  the  sheriff  cannot  return  that  he  has  seized  by  virtue 
of  two  writs.  He  cannot  do  that  It  is  impossible  that  he 
could  seize  under  two,  as  one  of  them  must  have  a  priority. 
He  ought  to  state  expressly,  that  he  has  or  has  not  seized 
goods  under  the  writ"  The  rule  laid  down  by  Mr.  Justice 
Patteson  might  be  admitted  as  the  correct  one,  but  it  did 
not  apply  to  the  present  case,  as  here  the  seizure  was  stated 
to  have  been  made  under  the  writs  set  forth  in  the  return 

(fl)  Ante,  vol.  7,  p.  554. 
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according  to  their  priority.     It  coiild  not  besaid,  therefore,        1841. 
that  the  sheriflF  had  returned  a  seizure  under  more  writs     ohammm 
than  one  in  the  manner  to  which  Mr.  Justice  Patteson^s     ^    ^' 
remarks  referred.     The  second  ground  of  objection  was, 
that  the  sheriff  had  not  stated  any  value  of  the  goods  which 
he  returned  that  he  had  seized.    It  was  almost  impossible 
for  a  sheriff,  under  such  circumstances  as  those  which  were 
here  disclosed,  to  state  even  an  approximation  to  the  value 
of  the  goods  seized.     The  Court  would  not,  therefore,  re- 
quire him  to  do  that  which  was,  in  fact,  impossible. 

Kelly y  in  support  of  the  rule,  contended  on  the  first  point, 
that  within  the  spirit  of  the  case  of  Wintle  v.  Lord  Chetwynd^ 
the  return  must  be  considered  as  insufficient  It  did  not  ap- 
pear from  therctiu*n,  that  the  sheriff  had  seized  by  virtue  of 
each  writ  in  its  order,  or  whether  a  seizure  had  taken  place 
under  one  writ,  and  then  the  other  writs  had  been  lodged 
with  him.  If  the  latter  was  the  case,  it  was  an  incorrect 
return,  as  then  the  subsequent  writs  could  only  operate  as  a 
detainer  of  the  goods.  As  he  could  not  seize  under  more  than 
one  writ  at  a  time,  the  later  writs  must  be  considered  as 
only  operating  as  detainers  on  the  goods.  But  as  the  return 
now  stoo<l,  it  was  impossible  to  ascertain  on  which  of  the 
writs  the  seizure  had  taken  place,  and,  therefore,  under  which 
of  the  writs  operated  as  a  detainer.  To  this  information 
the  plaintiff  was  clearly  entitled  at  the  hands  of  the  sheriff. 
If  it  was  sought  to  bring  an  action  against  the  sheriff  for  a 
false  return,  it  would  be  impossible  for  the  plaintiff  to  shew 
in  what  respect  it  was  false.  Then  as  to  the  second  objection, 
that  no  value  of  the  goods  had  been  stated  in  the  return. 
Mr.  Justice  Patteson^  in  the  case  of  Wintle  v.  Lord  Chetwynd^ 
already  referred  to,  held,  that  such  an  objection  was  fatal 
to  a  return  by  a  sheriff.  His  Lordship  said,  **  I  think  this 
return  is  bad,  on  the  ground  that  it  does  not  state  the  value 
of  the  goods  seized.  Where  there  are  two  writs,  though 
the  sheriff  could  not  be  bound  by  the  precise  value  which 
he  returns  the  goods  to  be  of,  yet  he  must  make  a  return 
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1841.        as  to  their  value  as  well  as  he  can."    That  was  a  sound 

^]^ggjj     principle  which  was  there  laid  down,  as  it  was  required 

_    ^'  that  the  sheriff  should  state  about  what  the  amoimt  of  the 

Coleman. 

goods  seized  was,  in  order  that  the  plaintiff  might  know 

what  course  he  ought  subsequently  to  pursue  with  regard 
to  the  defendant  He  was  entitled  to  know  what  was  the 
position  of  the  defendant's  estate.  The  sheriff  was  not 
placed  in  any  difficulty  by  being  required  to  give  such 
information,  as  he  was  not  bound  by  the  amoimt  which  he 
stated  to  be  the  value  of  the  goods  which  he  had  seized. 
The  proper  fulfilment  of  the  duties  of  his  office  reqmred 
that  he  should  give  the  best  information  in  his  power. 
In  Mr.  Tidd's  Practical  Forms,  a  return  of  a  sheriff  under 
such  circumstances,  did  state  an  estimated  value  of  the 
goods  seized.  According,  therefore,  to  the  usual  practice, 
an  amount  should  be  stated.  On  both  points,  there- 
fore, it  was  submitted,  that  the  return  was  a  nullity  on  the 
face  of  it,  and  ought  to  be  set  aside.  The  delay  in  applying 
suggested  on  the  other  side,  could,  consequently,  have  no 
effect  in  waiving  the  right  of  the  plaintiff. 

Cur.  adv»  vuU. 

Coleridge.  J. — This  was  a  motion  to  quash  the  return 
made  by  the  Sheriff  of  Hertfordshire  to  a  writ  of  fieri  fa- 
cias, on  two  grounds.  The  first,  that  having  recited  in 
order  a  number  of  writs  previously  delivered  against  the 
same  defendant,  he  had  returned  a  seizure  of  the  defend- 
ant's goods  and  chattels  under  all  of  them ;  the  second,  that 
the  goods  remaining  unsold  for  want  of  buyers  he  had  re- 
turned, that  the  value  of  the  goods  was  imknown  to  him, 
instead  of  stating  some  value,  or  that  they  were  of  the  value 
of  the  debts  or  damages  to  be  levied.  A  preliminary  ob- 
jection to  the  motion  was  made  on  the  ground  of  its  late, 
ness ;  the  return  being  made  on  the  6th  of  March,  and  the 
plaintiff  not  having  applied  to  quash  it  till  the  24th  of 
April ;  and  as  the  term  commenced  on  the  15th  of  April, 
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I  should  certainly  hold  that  the  application  was  made  too         1841. 
late,  without  considering  whether  it  ought  not  to  have  been     chambem 

made  to  a  Judge  at  Chambers  in  the  vacation,  if  the  de-  ^' 

r  •  ...  Coleman. 

fects  relied  on  amount  only  to  irregularities.     Mr.  KeUy, 

for  the  plaintiff,  accordingly  contended  that  they  made  the 
return  a  nuUity,  and  could  not  be  waived.  It  is  necessary, 
therefore,  to  consider  the  nature  of  these  two  defects,  and 
in  support  of  the  motion  as  to  both,  the  case  of  IVintle 
V.  Lord  Chetwyndi  (a)  was  relied  on.  The  return,  there, 
appears  to  have  been  in  these  words — "  By  virtue  of  this 
writ,  and  of  another  writ  of  fieri  facias  to  me  delivered,  prior 
to  the  receipt  of  this  writ,  I  have  seized,  and  taken  in  exe- 
cution, goods  and  chattels  of  the  within  named  defendant, 
which  remain  in  my  hands  unsold  for  want  of  buyers; 
value  uncertain."  Patieson,  J.  is  reported  to  have  said — 
''the  sheriff  cannot  return  that  he  has  seized  goods  by 
virtue  of  two  writs.  He  cannot  do  that  It  is  impossible 
that  he  can  seize  imder  two,  as  one  of  them  must  have  a 
priority.  He  ought  to  state  expressly  that  he  has  or  has 
not  seized  goods  imder  the  vmt."  Before  I  make  any  ob- 
servation on  these  words,  I  should  state  that  the  return, 
which  the  Court  has  now  before  it,  varies  from  that  in  the 
case  cited ;  each  prior  writ  is  stated  in  order,  and  it  de- 
tails the  dates  of  delivery,  the  amount  to  be  levied,  the 
names  of  the  plaintiff  in  each  action;  and  then,  after  stating 
the  deUvery  of  the  writ  in  question,  the  sheriff  returns,  that 
''  by  virtue  of  the  said  several  writs,  and  according  to  the 
priority  thereof,  I  have  seized,"  &c  The  sheriff,  therefore, 
in  this  case  has  expressly  stated  a  seizure  of  goods  under 
each  and  all  of  the  writs,  and  has  added  that  he  has  made 
such  seizures  according  to  the  priority  of  the  several  writs. 
Now,  where  a  sheriff  is  in  possession  of  goods  under  a  fieri 
facias,  the  legal  effect  of  the  delivery  to  him  of  a  second 
writ  is,  that  the  goods  are  bound  by  it  from  the  day  of  de- 
livery, subject  to  the  first,  and  that  without  warrant  or 

(a)  AtUe,  vol.  7,  p.  554. 
VOL.   IX.  Q  Q  D.   P.   C. 
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further  actual  seizure ;  and  supposing  the  value  of  the  goods 
be  only  equal  to  cover  the  amount  to  be  levied  under  the 
first  writ,  yet  if  that  writ  be  set  aside,  a  return  of  nulla 
bona  to  the  second  would  be  a  false  return.  Whether  it  is 
strictly  correct  to  call  such  legal  effect  a  seizure,  is,  perhaps, 
not  material  to  determine  in  the  present  case,  because,  at 
aU  events,  it  is  but  an  error  in  knguage,  which  would  not 
make  the  return  a  nullity.  But  I  may  say,  in  passing,  that 
it  seems  difficult  to  find  a  better  term  for  it  The  sheriff 
means  to  say,  that,  by  law,  he  is  in  possession  of  the 
goods  under  the  second  writ  as  well  as  under  the  first;  and 
how  does  he  acquire  possession  but  by  seizure  actual,  or  in 
legal  contemplation  ?  Suppose  a  single  chattel  seized,  of 
the  value  of  100/1,  under  a  writ  endorsed  to  levy  30/1,  and 
then  a  second  and  third  writ  to  come,  each  endorsed  to  levy 
30/.  more,  why  may  not  the  sheriff  be  reasonably  said  to 
seize  the  chattel  under  the  later  writs,  according  to  their 
priority  in  respect  of  the  value  beyond  that  to  be  levied 
under  the  first  ?  I  have  thought  it  right  to  confer  with  my 
Brother  Patteson  upon  this  matter,  and  he  authorizes  me 
to  say,  that  he  thinks  the  language  attributed  to  him  in 
Wintle  V.  Lord  Chetwyndy  somewhat  too  strong  and  un- 
qualified ;  as  he  took  occasion  to  say  when  it  was  cited  last 
Term  in  the  full  Court  It  remains  to  consider  the  second 
objection,  and  I  conceive  it  to  be  clear  that  the  sheriff 
ought,  in  all  cases  to  return  some  value  to  the  goods  seized. 
The  case  cited  is  an  authority  for  the  necessity  of  his  doing 
so  where  there  are  more  writs  than  one ;  but  the  reason  ap- 
plies universally.  He  will  not  be  strictly  bound  by  the 
value  he  returns,  but  he  should  form  the  best  estimate  he 
can,  and  thereby  afford  the  plaintiff  the  information  he  has 
a  right  to  have,  in  order  to  determine  his  future  proceed- 
ings. Still  the  question  remains,  whether  the  neglect  to  do 
this  makes  the  whole  return  a  nullity  ?  It  is  by  no  means 
easy  to  lay  down  any  one  rule,  whereby  to  distinguish  be- 
tween an  irregularity,  and  that  which  makes  a  proceeding 
a  nullity.  Mr.  Tidd  defines  an  irregularity  to  be,  '^  the 
want  of  adherence  to  some  prescribed  rule  or  mode  of  [nro- 
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ceeding."     And  he  says,  '^  it  consists  either  in  omitting  to        1841. 
do  something  that  is  necessary  for  the  due  and  orderly     ^JJ2J[^J[^ 
conducting  of  a  suit,  or  doing  it  in  an  unseasonable  time,  9, 

or  improper  manner^  (a).  A  defect  is  supposed,  but  one 
that  does  not  take  away  the  foundation  or  authority  for  the 
proceeding,  or  apply  to  its  whole  operation.  The  present 
case  appears  to  me  to  &11  within  this  line ;  the  return  con- 
tains all  essentials,  but  it  does  not  give  the  plaintiff  that  full 
information  as  to  one  point  which  it  ought;  and  if  he  had 
applied  in  time,  he  might  have  set  it  aside  for  that  reason, 
and  procured  a  better ;  but,  as  it  is,  it  cannot  be  said  to  be 
no  return.  The  rule,  therefore,  must  be  discharged,  and 
being  moved  on  the  ground  of  an  irregularity,  with  costs. 

Rule  discharged  with  costs. 
(a)  P.  512,  9th  edit 


Arbourn  V,  Anderson. 
{Before  the  Four  Judges.) 

Assumpsit.  The  plaintiff  declared  that  one  Rogers,  In  an  action  on 
on  the  25tb  day  of  January,  1839,  drew  a  bill  of  exchange  change, allied 
on  the  defendant,  for  the  sum  of  250i  payable  to  the  order  1?,^^^*^^^"" 
of  the  drawer,  three  months  after  the  date  thereof;  that  beenindowed 

,  by  M.  to  the 

Rogers  indorsed  to  one  Mansell,  and  the  sdd  Mansell  then  piaintifi;thede. 
indorsed  the  same  to  the  plaintiff.  The  defendant  pleaded  that  the  bill  was 
that  the  bill  was  eiven  for  the  accommodation  of  Mansell,  and,  *^*r^  *°ii?^. 

o  ^  ^  '        '   cepted  without 

without  any  consideration  or  value,  drawn  and  indorsed  by  Tuue,  and  that 
Rogers,  and  also  accepted  by  the  defendant,  as  in  the  de-  was  any  con. 
claration  mentioned;  and  that  there  never  was  any  con-  ^d^^t^ 

bill  by  any  of 
the  parties,  nor  for  the  indorsement  by  M.,  nor  for  M.  paying  the  amount :  Replication,  that 
the  mdorsement  by  M.  was  in  blank,  and  that  R.  who  appeared  to  be,  and  plaintiff  believed  to 
be,  the  lawful  holder  of  the  bill,  indorsed  the  same  to  plaintiff,  for  value,  to  wit,  &c.  Special 
demurrer,  for  want  of  stating  consideration  for  the  drawin||^  or  accepting  of  the  bill,  aod  for 
departure  as  to  the  allegation  of  the  indorsement  to  the  plaintiff:  Hddt  that  the  replication  was 
good,  as  the  plaintiff,  against  whom  there  was  no  allegation  of  fraud,  soiBeiently  set  up  his 
own  title  by  alleging  an  indorsement  to  him  for  value  by  a  person  whom  be  believed  to  be  the 
lawful  folder  of  the  bilL 

Q  q2 
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sideration  or  value  whatever,  either  for  the  drawing  or  in- 
dorsing of  the  bill  by  Rogers,  or  for  the  accepting  thereof 
V.  by  the  defendant,  or  for  Rogers  or  either  of  them,  paying 

the  amount  of  the  bill,  or  any  part  thereof;  and  that  there 
never  was  any  consideration  or  value  whatever  for  the  said 
indorsement,  by  Mansell,  of  the  bill,  or  for  Mansell  paying 
the  amount  of  the  bill,  or  any  part  thereo£     Verification. 

Replication.  That  the  indorsement  by  Mansell  was  an 
indorsement  in  blank,  and  not  a  fiill  or  special  indorse- 
ment, ordering  the  said  sum  of  money  in  the  said  bill  men- 
tioned, to  be  paid  to  any  particular  person  or  persons,  or^to 
his,  her,  or  their  order  or  otherwise ;  and  that  after  the  in- 
dorsement by  Mansell,  and  before  the  bill  became  due, 
certain  persons,  to  wit,  Messrs.  Reay,  who  then  appeared 
to  be,  and  whom  the  plaintiff  then  beUeved  to  be,  the  lawful 
holders  of  the  said  bill,  and  entitled  thereto,  delivered  the 
same  to  the  plaintiff,  with  the  said  indorsements  of  Rogers 
and  Mansell  thereon,  upon  and  for  a  good  and  suflBcient 
consideration,  and  for  value,  to  wit,  for  the  amount  of  the 
bill,  and  the  plaintiff  then  took  and  received  the  same  for 
such  good  and  sufficient  consideration,  and  without  notice 
of  the  said  premises  in  the  plea  mentioned. 

Special  demurrer.  The  causes  assigned  were  that  the 
last-mentioned  replication  neither  traverses  or  denies,  nor 
confesses  and  avoids  the  said  fourth  plea,  inasmuch  as  the 
defendant  hath,  in  that  plea,  alleged  that  there  never  was 
any  consideration  or  value  whatever,  for  the  said  acceptance, 
or  either  of  the  indorsements,  or  for  the  defendant,  Rogers 
and  Mansell,  or  any  of  such  persons  paying  the  amount  of 
the  bill,  or  any  part  thereof,  and  the  replication  does  not 
shew  that  there  ever  was  any  value  or  consideration  for 
either  of  the  indorsements,  or  for  any  or  either  of  these 
three  persons  paying  the  bill.  That  the  replication  does 
not  shew  that  there  was  any  consideration  for  the  delivery 
of  the  bill  by  Messrs.  Reay  to  the  plaintiff,  or  what  was  the 
consideration  or  the  nature  of  it,  or  how  or  by  whom  the 
amount  of  the  said  bill,  which  is  said  to  be  the  consideration 
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for  such  delivery,  was  paid,  or  in  what  maimer  such  amount  1841. 
Was  a  consideration  for  such  delivery.  That  the  replication  amodmi 
neither  denies,  nor  confesses  and  avoids  the  fourth  plea,  nor  ,  *^* 
anything  therein  alleged.  That  the  replication  does  not 
allege  that  Messrs.  Reay  were  holders  or  proprietors  of  or 
entitled  to  the  bill  of  exchange,  but  only  alleges  that  they 
appeared,  and  the  plaintiff  believes  them  to  be  the  lawful 
holders  of  the  bill,  and  entitled  thereto,  which  is  not  a  suf- 
ficient or  proper  averment,  that  the  said  Messrs.  Reay  were 
the  lawful  holders  of  the  said  bill,  &c.  and  no  good  or  efficient, 
or  proper  issue  can  be  taken  thereon.  That  Messrs.  Reay 
not  appearing  to  be  parties  to  the  said  bill,  their  delivery 
of  it  to  the  plaintiff,  will  not  enable  him  to  maintain  the 
action.  That  it  does  not  appear  in  the  replication  that 
there  was  any  consideration  for  the  acceptance  or  indorse- 
ments in  the  bill,  or  for  the  defendant's  paying  that  sum,  &c. 
That  the  fact  of  a  consideration  passing  between  persons 
not  parties  to  the  bill,  would  not  entitle  the  plaintiff  to 
maintain  this  action.  That  the  replication  is  a  departure 
firom  the  declaration,  for  that  the  declaration  alleges  an  in- 
dorsement to  the  plaintiff,  from  Mansell,  and  the  replication 
alleges  the  indorsement  from  Messrs.  Reay.  And  also  for  that 
the  plaintiff  claims  in  the  declaration  as  indorsee  of  Mansell, 
and  the  replication  sets  forth  a  different  title.  That  the 
replication  is  a  departure,  for  that  it  sets  forth  different 
causes  of  action  from  those  stated  in  the  declaratioiL  That 
the  consideration  in  the  replication  mentioned,  might  be 
sufficient  for  the  indorsement  by  Messrs.  Reay,  but  could 
not  have  been  a  consideration  for  the  acceptance  or  the  in- 
dorsements in  the  declaration  mentioned,  the  acceptance 
and  indorsements  being  prior,  &c  ;  and  that  the  replication 
was  argumentative,  &c.     Joinder  in  demurrer. 

Gunninffy  in  support  of  the  demurrer.  The  replication 
shews  no  title  in  the  plaintiff.  The  declaration  states  that 
Rogers,  the  payee  of  the  bill,  indorsed  to  one  Mansell,  and 
that  Mansell  indorsed  to  the  plaintiff.     The  defendant,  by 
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1841.        his  plea  alleges^  that  there  was  not,  at  any  tune,  any  con- 
^^j~v      '     sideiation  or  value  for  the  drawing  or  accepting  of  the  bill, 
V.  or  for  either  of  the  indorsements  set  forth  in  the  declaration; 

and  in  order  to  enable  the  plaintiff  to  recover  on  a  bill  so 
circumstanced,  the  plaintiff  must  shew,  that  he  gave  value 
for  it  to  some  person  entitled  to  indorse  or  deliver  it  to  him. 
It  may  be  admitted,  that  any  lawful  holder  of  a  bill,  payable 
to  order,  may  confer  a  title  by  delivery,  for  value ;  but  this 
replication  does  not  state  that  Reay  and  Ca,  were  such 
holders.  It  alleges  only,  that  they  appeared  to  be,  and 
were  believed  by  the  plaintiff  to  be  the  lawful  holders,  which, 
at  most,  amounts  to  only  an  argumentative  allegation  that 
they  were  so.  No  material  issue  can  be  taken  on  such  an 
allegation  as  the  present,  and  if  found  for  either  party,  it 
would  be  utterly  immaterial  [Mr.  Justice  Paiteson. — Is 
the  plea  good  ?  It  does  not  allege  that  the  plaintiff  gave  no 
consideration,  but  only  that  Rogers  and  Mansell  received 
none,  which  may  well  be,  and  yet  those  persons  may  have 
indorsed  it  without  consideration,  to  one  to  whom  the  plain- 
tiff gave  value.]  No  objection  is  made  to  the  plea  in  the 
margin  of  the  demurrer  books,  and  the  plaintiff,  therefore, 
cannot  raise  that  point.  But  the  plea  would  be  good  on 
general  demurrer,  as  it  is  consistent  with  the  allegation  in 
the  declaration  that  the  indorsement  by  Mansell  might  have 
been  a  special  indorsement  to  the  plaintiff,  and  the  plea  alleges 
that  there  was  no  consideration  for  the  '^said  indorsement." 

Mellor  contra,  was  stopped. 

Lord  Denman,  C.  J. — This  is  not  a  usual  form  of  pleading 
but  I  am  not  prepared  to  say  that  it  is  improper.  The  replica- 
tion states  that  Messrs.  Reay  delivered  the  bill  to  the  plaintifl^ 
on  and  for  a  good  consideration,  and  that  he  received  the 
same  for  such  good  consideration,  and  without  notice  of  the 
premises  in  the  third  plea  mentioned. 

Patteson,  J. — This  seems  to  me  to  be  a  good  replication. 
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by  way  of  confession  and  avoidance.     The  plea  may  be  suffi-        1 84 1 . 
cient  on  a  general  demurrer.     Whether  it  would  be  on  a      amouwi 

special  demurrer,  I  will  not  say,  for  it  is  not  necessary  to     .     «• 

.  .  Andkmom. 

determine  that  question  now.  The  plea  states  that  the 
bill  was  drawn  by  Rogers  on,  and  accepted  by,  the  defend- 
ant, and  was  indorsed  by  Rc^rs  to  a  person  named  Mansell, 
and  that  he  indorsed  the  bill  without  good  and  sufiBcient 
consideration,  but  there  it  stops.  Now  it  does  not  go  on  to 
say  to  whom  Mansell  indorsed  the  bill,  or  whether,  after 
such  indorsement,  it  was  stolen  from  Mansell,  or  was  lost  by 
Mansell,  but  merely  that  he  indorsed  it.  Then  as  the 
plaintiff  might  not  have  taken  it  immediately  from  Mansell, 
I  do  not  see  how  he  could  traverse  in  his  replication  the 
&cts  stated  in  the  plea,  or  do  more  than  reply  what  he  has 
done,  unless  he  actually  knew  that  the  person  who  got  it 
fix>m  Mansell,  did  so  get  it  for  a  good  consideration.  What 
he  says,  admits  that  it  may  not  have  been  obtained  for  a 
good  consideration  from  Mansell,  but  that  it  was  indorsed 
in  blank  by  him,  and  that  it  got  into  the  hands  of  Reay  and 
Co.,  and  then  that  it  was  delivered  by  them  to  him  for  a 
good  consideration.  What  is  there  to  prevent  the  defendant 
from  shewing  that  it  did  not  come  properly  into  the  hands 
of  Reay  and  Co.,  and  that  that  fact  was  known  to  the  plain- 
tiff? That  might  be  shewn  if  true.  The  only  thing  that 
made  me  entertain  some  doubts  on  the  case,  in  the  course 
of  the  argument,  was,  whether  it  was  sufficiently  alleged 
that  Reay  and  Co.  were  the  holders  of  the  bill ;  but  I  do 
not  see  how  the  plaintiff  could  have  stated  more  than  that 
Reay  and  Co.  appeared  to  be,  and  were  beUeved  by  him  to 
be  the  lawful  holders  of  the  bilL  As  the  pleadings  now 
stand,  he  was  not  bound  to  state  that  they  were  the  lawful 
holders.  He  has  stated  that  they  appeared  to  be  the  holders, 
and  that  he  received  it  from  them  for  a  good  consideration. 
That  is  sufficient 

Williams,  J.,  concurred. 
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1841. 


Akbocrn 

V. 

AiraEBSoy. 


WiGHTMAN,  J. — The  plea  is  bad  od  q)ecial  demmrer,  and 
I  doubt  whether  it  would  not  be  bad  on  general  demoirer. 
It  sets  op  circumstanceSy  which  shew  that  there  coold  not 
have  been  a  good  consideration  for  Mansell  passing  away 
die  bilL  But  that  does  not  necessarily  affect  the  plaintiff's 
title,  and  the  fact  is  admitted  on  the  face  of  the  replication^ 
which  then,  however,  introduces  a  new  state  of  fects,  that 
furnish  a  good  cause  of  action. 


Judgment  for  the  Plaintiff. 


Wliere  tn  in- 
dictment  at 
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Regina  r.  Tayix)r. 

mICKERINO  shewed  cause  against  a  rule  nisi,  obtained 
by  Pashletfy  to  quash  an  indictment  against  the  defendant 
for  not  obeying  an  order  of  Quarter  Sessions,  to  pay  certain 
sums  for  the  expenses  and  maintenance  of  a  bastard  child. 
The  defendant  had  not  pleaded,  and  the  indictment  was 
removed  by  the  prosecutors,  by  writ  of  certiorari,  into  this 
Court.     The  indictment  was  in  the  following  form. 

West  Riding      T      The  Jurors  for  our  Lady  tiie  Queen 
of  ^upon  their  oath  present,  that  Hannah 

Yorkshire  to  wit.  J  Simeon,  of  the  Township  of  Lindley, 
in  the  West  Riding  of  the  said  County  of  York,  single- 
woman,  before  the  making  of  the  Order  of  the  Court  of 
General  Quarter  Sessions  of  the  Peace,  hereinafter  men- 
tioned, to  wit,  on  the  24th  day  of  December,  A.  D.  1834, 
at  the  said  Township  of  Lindley,  in  the  West  Riding  of  the 
County  aforesaid,  was  delivered  of  a  living  female  bastard 
child.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Hannah  Simeon  having 
such  bastard  child  as  aforesaid,  on  tlie  day  and  year  afore- 
said, became  and  was  poor  and  impotent,  and  not  able  to 
provide  for  the  maintenance  of  her  said  bastard  child ;  and 
that  the  said  bastard  child  bocanie  and  was  then,  to  wit,  on 
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the  day  and  year  aforesaid,  chargeable  to  the  township  of       1841. 
Lindley  aforesaid.     And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present,  diat  the  churchwardens 
and  overseers  of  the  poor  of  the  township  of  Lindley,  in  the 
West  Riding  aforesaid,  did,  at  the  Michaehnas  General 
Quarter  Sessions  of  the  peace  of  our  Lady  the  Queen, 
holden  by  adjournment  at  Leeds,  in  and  for  the  said  West 
Riding,  on  Wednesday,  the  21st  day  of  October,  A.  D. 
1835,  before  James  Rhodes,  clerk;  chairman,  William  Prest, 
Esq.,  and  others,  their  fellow  justices  of  our  said  Lady  the 
Queen,  assigned  to  keep  the  peace  of  our  said  Lady  the 
Queen  in  the  said  riding,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors,  com- 
mitted witliin  the  riding  aforesaid ;  the  said  General  Quar- 
ter Sessions  of  the  peace  to  be  holden  as  aforesaid,  being 
the  next  General  Quarter  Sessions  of  the  peace  within  the 
jurisdiction  of  which  the  said   township  of  Lindley  was 
then,  to  wit,  on  the  24th  day  of  December,  1834,  and  from 
thence  hitherto  has  been  and  now  is  situate,  after  the  said 
bastard  child  had  so  become  chargeable  as  aforesaid,  apply 
for  an  order  upon  William  Taylor,  of  the  said  township  of 
Lindley,  in  the  said  riding,  labourer,  whom  they,  the  said 
churchwarden  and  overseers  did  then,  to  wit,  at  the  said 
General  Quarter  Sessions  of  the  peace  so  holden  as  afore- 
said, charge  with  being  the  putative  &ther  of  the  said  bas- 
tard child,  to  reimburse  the  said  township  of  Lindley,  in 
the  said  riding,  for  its  maintenance  and  support     And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  before  the  hearing  of  the  said  application  of  the 
said  churchwardens  and  overseers,   at  the   said  General 
Quarter  sessions  of  the  peace  so  holden  as  aforesaid,  four- 
teen days'  notice  was  given  under  the  hands  of  the  said 
churchwardens  and  overseers  to  the  said  William  Taylor, 
so  intended  to  be  charged  with  being  the  father  of  the  said 
bastard  child,  of  the  said  intended  application  as  aforesaid. 
And  the  jurors  aforesaid,  u{)on  their  oath  aforesaid,  do  fur- 
ther present,  that  upon  the  hearing  of  the  said  application 
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1841.        of  the  said  churchwarden,  and  overseerB,  it  did  appear  to 
the  said  Grenend  Court  of  Quarter  Sessions  of  the  peace, 
so  holden  as  aforesaid,  that  the  said  bastard  child  was  lately, 
that  is  to  say  on  the  day  and  year  kst  aforesaid,  bom  in 
the  said  township  of  Lindley,  on  the  body  of  the  said 
Hannah  Simecm  ;  and  that  the  said  child  had,  by  reason  of 
the  inability  of  the  said  Hannah  Simeon,  the  said  mother  of 
die  said  child,  to  provide  for  the  maintenance  of  the  said 
child,  become  chaigeable  to  the  said  township  of  Lindley. 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  it  did  further  appear  to  the  said  Court 
upon  hearing  of  the  said  application,  and  upon  the  evi- 
dence of  the  said  Hannah  Simeon,  the  said  mother  of  the 
said  child,  such  evidence  being  corroborated  in  a  material 
particular  by  other  testimony  to  the  satisfieu^tion  of  the  said 
Court,  as  is  required  by  law,  that  the  said  William  Taylor 
was  really  and  in  truth  the  &ther  of  the  said  bastard  child* 
Whereupon  the  said  Court  did  declare  and  adjudge,  that 
the  said  William  Taylor  now  and  is  the  father  of  the  said 
bastard  child ;  and  the  said  Court  did  theretipon  order ^  that 
the  said  William  Taylor  should  forthwith  pay  or  cause  to  be 
paid  to  the  said  churchwarden  and  overseers  of  the  poor  of 
the  said  township  of  Lindley^  the  sum  of  I2s.  Sd.,  to  reim^ 
burse  the  said  township   of  Lindley   the  actual  expense 
incurred  in  the  maintenance  of  and  support  of  the  said  baS' 
tard  child,  from  the  time  of  its  birth  as  aforesaid,  to  the 
time  of  the  making  of  the  said  order;   aud  shouU  also 
weekly  and  every  week  from  the  said  date  of  the  said  order, 
and  so  long  as  the  said  bastard  child  should  be  chargeable 
to  the  said  township  of  Lindley,  and  until  the  said  bastard 
child  should  attain  the  age  of  seven  years,  if  she  should  so 
long  live,  pay  or  cause  to  be  paid  unto  the  said  churchwarden, 
and  overseers  of  the  poor  of  the  said  township  of  Lindley, 
the  sum  of  two  shillings,  to  reimburse  the  said  township 
of  Lindley  the  actual  expense  to  be  incurred  in  the  mainte^ 
nance  and  support  of  the  said  bastard  child.     And  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  Airther  present 
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that  after  the  making  of  the  said  order,  to  wit,  on  the  said        1841. 
2l8t  day  of  October,  A.  D.  1836,  at  the  township  of  Lind-       b^^^JJ^ 
ley  aforesaid,  notice  of  the  said  order  was  duly  given  to  the  »• 

said  William  Taylor,  and  he,  the  said  William  Taylor,  was 
then  and  there  duly  made  acquainted  with  the  contents 
thereof  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  bastard  child,  at 
the  time  of  the  committing  by  the  said  William  Taylor, 
the  contempt  and  disobedience  hereinafter  mentioned,  was 
and  now  is  Uving,  and  hath  always,  from  the  time  of  the 
making  of  such  order,  and  from  thence  continually  till  the 
making  of  this  inquisition,  been  and  continued  and  now  is 
chargeable  to  the  said  township  of  Lindley ;  and  that  the 
said  child  is  under  seven  years  of  age,  and  that  before  and 
at  the  time  of  the  making  of  the  said  order,  and  from  thence 
continually  till  the  taking  of  this  inquisition,  one  John 
Sykes  was  and  still  is  churchwarden  of  the  said  township 
of  Lindley,  duly  constituted ;  and  one  Joseph  Sykes,  and 
one  George  Crossland  were  and  still  are  overseers  of  the 
poor  of  the  said  township  of  Lindley,  duly  constituted,  of 
which  he  the  said  William  Taylor  aforesaid,  to  wit,  on  the 
21st  day  of  October,  A.  D.  1835,  had  due  notice,  to  wit, 
at  the  said  township  of  Lindley.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  fturther  present,  that  the  said 
William  Taylor,  not  regarding  the  said  order,  nor  the  laws 
and  statutes  in  such  case  made  and  provided,  did  not,  upon 
the  said  notice  of  the  said  order  so  given  to  him  as  afore- 
said, forthwith  pay  or  cause  to  be  paid  the  said  sum  of 
12#.  6cL  to  the  said  churchwarden  and  overseers  of  the  poor 
of  the  said  township  of  Lindley,  and  did  not  weekly  and 
eveiy  week  fix>m  the  date  of  the  said  order,  and  so  long  as 
the  said  bastard  child  was  chargeable  to  the  said  township 
of  Lindley,  and  until  the  said  bastard  child  should  attain 
the  age  of  seven  years,  pay  or  cause  to  be  paid  to  the  said 
churchwarden  and  overseers  of  the  poor  of  the  said  town- 
ship of  Lindley,  the  said  sum  of  two  shillings,  althougih  so 
to  do,  he,  the  said  William  Taylor  was  afterwards,  to  wit. 


604  CASES  ON  Foorrs  of  practice,  q.  b. 

1841.  on  the  21st  day  of  October,  A.  D.  1835,  and  often,  both 
before  and  afterwaids,  to  wit,  at  the  said  township  of  Lind- 
ley,  duly  requested  by  the  S2ud  John  Sykes,  so  being  sudi 
churchwarden,  and  by  the  said  Joseph  Sykes  and  Geoige 
Crossland,  so  being  such  overseers  as  aforesaid.  But  on 
the  contrary  thereof  he  the  sdd  William  Taylor,  on  and 
fiom  the  said  time  of  the  said  order,  to  wit,  on  and  firom  the 
21st  day  of  October  1835,  and  on  and  from  the  time  of  the 
said  notice  of  such  order,  so  given  to  him,  the  said  William 
Taylor  as  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, until  the  taking  of  this  inquisition,  unlawfully,  wil- 
fully, obstinately,  and  contemptuously,  hath  neglected  and 
refused  to  pay  or  cause  to  be  paid  to  the  said  churchwarden 
and  overseers  of  the  poor  of  the  said  township  of  Lindley, 
the  said  sum  of  I2s,  6d.y  so  by  him  to  be  paid  as  aforesaid, 
as  also  the  said  sum  of  2^.,  so  by  him  to  be  paid  as  aforesaid, 
weekly  and  every  week  from  the  said  time  of  the  making 
of  the  said  order,  hitherto  contrary  to  the  direction  of  the 
said  order,  and  in  manifest  breach  and  contempt  of  the  same, 
to  the  present  damage  of  the  inhabitants  of  the  said  township 
of  Lindley,  to  the  evil  example  of  all  others,  and  against  the 
peace  of  our  Lady,  the  Queen,  her  crown,  and  dignity. 

In  moving  for  the  rule,  it  had  been  admitted  by  Pashley, 
that  the  grounds  on  which  he  applied,  were  such  as  did 
not  entitle  him  to  have  the  indictment  quashed  ex  debito 
justitiae;  but  that  the  question  was  for  the  discretion  of 
the  Court,  and  if  it  was  clear  that  no  judgment  could 
be  pronounced  on  the  indictment,  supposing  the  defendant 
to  be  convicted,  the  Court  would  quash  it  The  ob- 
jections to  the  indictment  were,  first,  that  the  indictment 
shewed  an  excess  of  jurisdiction  by  the  Quarter  Sessions, 
in  making  the  order  alleged  to  have  been  disobeyed.  Se- 
condly, that  the  conclusion,  ^^  against  the  peace  of  our 
Lady  the  Queen,"  was  insufficient,  the  offence  being  charged 
to  have  been  committed  partly,  if  not  wholly,  in  the  reign 
of  another  sovereign.  Thirdly,  that  the  indictment  con- 
tained no  such  averment  of  venue  to  any  of  the  fiicts  alleged 


EASTER   TERM,  4   VICT.  605 

as  constituting  the  offence  as  was  required  by  law.  As  1841. 
to  the  first  objection,  if  the  words  of  the  statute  were  ex- 
amined, and  the  ordinary  intendments  applied  to  the  in- 
dictment, it  would  be  clear  that  no  excess  of  jurisdiction 
was  shewn  on  the  face  of  it.  The  words  of  the  4  &  5  Wm.  4, 
c  76,  s.  72,  were,  "  that  the  Court  to  which  such  ap- 
plication should  be  made,  shall  proceed  to  hear  evidence 
thereon,  and  if  it  shall  be  satisfied,  after  hearing  both  par- 
ties, that  the  person  so  charged  is  really,  and  in  truth,  the 
father  of  such  child,  it  shall  make  such  order  upon  such 

person  in  that  respect  as  to  such  Court  shall  appear  to  be 

• 

Just  and  reasonable  under  all  the  circumstances  of  the  case.'' 
Then  by  a  proviso  in  sect.  73,  it  was  further  enacted, 
**  Provided  always,  that  whenever  such  application  shall  be 
heard,  the  costs  of  the  maintenance  of  such  bastard  child, 
shall,  in  case  the  Court  shall  think  fit  to  make  an  order 
thereon,  be  calculated  from  the  birth  of  such  bastard  child, 
if  such  birth  shall  have  taken  place  within  six  calendar 
months  previous  to  such  application  being  heard,  but  if  such 
birth  shall  have  taken  place  more  than  six  calendar  months 
previous  to  such  application  being  heard,  then  from  the 
day  of  the  commencement  of  six  calendar  months  next 
preceding  the  hearing  of  such  application*"  The  justices, 
therefore,  had  only  power  to  make  an  order  for  expenses 
incurred  during  six  months ;  but  the  suggested  objection 
was,  that  if  the  date  of  the  birth  was  considered,  it  would 
appear  that  the  sum  of  1 2s.  6d.  might  be  for  expenses  in- 
curred during  a  period  of  nine  months.  If  the  date  of  the 
birth  was  considered  as  material,  this  might  be  so.  But  it 
was  submitted,  that  the  date  of  the  birth  was  not  material, 
and  that  without  a  contrary  allegation,  it  must  be  assumed, 
that  the  expenses  had  been  incurred  within  six  months. 
Then  with  respect  to  ordering  the  payment  of  two  shillings 
arweek,  it  must  be  intended  that  the  sum  so  ordered,  was 
for  such  a  sum  as  the  parish  should  incur  by  the  chai^gea- 
bility  of  the  child.  The  case  of  Jiex  v.  Stevens  and  Agnetv  (a), 
was  an  authority  to  shew  that  if  sense  could  be  made  of  the 

(a)  5  East,  244. 
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1841.        indictment  on  looking  at  it  altogether,  the  Coort  woold  do 

j[^^^^^     so.     In  that  case  it  was  held,  that  the  word  **  until*  might 

_  V-  be  construed  either  as  exclusive  or  inclusive  of  the  day  to 

Tatlok.  . 

which  it  applied,  according  to  the  context  and  subject  matter. 

The  date  of  the  birth  could  only  be  considered  as  mere  in- 
ducement, and,  therefore  could  not  affect  the  validity  of 
the  indictment  in  the  present  case.  The  Court  would  only 
entertain  an  application  to  quash  on  such  a  ground  as  the 
objection  to  the  date,  where  the  date  was  of  the  essence  of 
the  offence.  That  was  cleariy  not  so  in  the  present  case. 
The  other  two  grounds  were  clearly  only  objections  available 
on  demurrer,  and,  therefore,  not  sufficient  to  justify  the  Court 
in  quashing  the  indictment  The  Court  would  not,  there- 
fore, on  the  grounds  stated,  quash  the  present  indictment 

Pathleyy  contra.  The  indictment  charged,  that  the  Court 
of  Quarter  Sessions  did  declare  and  adjudge  that  the  de- 
fendant should  forthwith  pay  to  the  churchwarden  and 
overseers  of  the  poor  of  the  township  of  Lindley,  ^*  the  sum 
of  \2s.  6(i,  to  reimburse  the  said  township  of  Lindley  the 
actual  expense  incurred  in  the  maintenance  and  support  of 
the  said  bastard  child /rom  the  time  of  its  birihy  at  afore' 
saidf  to  the  time  of  making  the  said  order,  and  should  also 
weekly,  and  every  week,  from  the  date  of  the  said  order, 
and  so  long  as  the  said  bastard  child  should  continue 
chargeable  to  the  said  township  of  Lindley,  and  until  the 
said  bastard  child  should  attain  the  age  of  seven  years,  if 
she  should  so  long  live,  pay  to  the  churchwarden  and 
overseers  of  the  township  of  Lindley  the  sum  of  2#.,  to 
reimburse  the  said  township  the  actual  expense  to  be  in- 
curred in  the  maintenance  and  support  of  the  said  bastard 
child."  The  objection  to  the  order  as  set  out,  which  shewed 
the  jurisdiction  of  the  sessions  to  have  been  exceeded,  was 
twofold.  First,  the  total  sum,  I2s.  6ei.,  was  fixed  as  the  actual 
expense  incurred  in  the  mwitenance  and  support  of  the 
bastard  during  nearly  nine  months  before  the  date  of  the  order, 
the  birth  being  averred  to  have  taken  place  on  the  24th  of 
December,  1834,  and  the  order  to  have  been  made  on  the 


V. 
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2l8t  of  October,  1835.  The  words  of  the  4  &  6  Wm.  4,  1841. 
c.  76,  s.  73,  conferred  certain  powers  on  the  justices  in  regina 
Quarter  Sessions,  and  those  had  cleaiiy  been  exceeded  in 
the  present  case.  They  had  ascertained  the  expenses  in- 
curred during  nine  months ;  it  might  even  be,  that  all  those 
expenses  were  incurred  during  the  first  three  months  after 
the  birth.  It  was  not  contended,  that  there  should  have 
been  an  express  averment  of  the  12«.  6i.  being  the  expense 
of  maintenance  during  the  term  of  six  months  before  the 
making  of  the  order.  The  objection  was,  that  it  was  ex- 
pressly averred  to  have  been  for  those  expenses  during  the 
whole  period,  jBrom  the  24th  of  December,  1834,  to  the  21st  of 
October,  1835.  It  was  as  if  in  an  indictment  for  murder, 
the  allegation  of  time  with  the  mortal  stroke  being  the 
1st  of  January,  in  the  third  year  of  her  Majesty's  reign,  the 
death  were  averred  to  have  happened  on  the  1st  of  Fe- 
bruary in  the  following  year.  Such  an  indictment  would 
be  bad,  although  it  was  quite  clear  that  an  express  averment 
of  the  death  having  occurred  within  the  year,  and  a  day 
was  never  necessary.  Next  as  to  the  order  to  pay  2#. 
weekly.  It  was  an  absolute  and  unqualified  order  to  pay 
that  sum  for  every  week  during  which  the  child  should  be 
chargeable.  The  chargeability  might  continue  throughout 
the  whole  seven  years,  and  yet  never  amount  to  so  much 
as  2s.  in  any  one  week.  The  contribution  of  one  farthing 
weekly  by  the  township  towards  the  maintenance  of  the 
child,  would  constitute  chargeability,  and  render  the  de- 
fendant liable  to  pay  2s.  weekly ;  whereas  the  Act  clearly 
meant  to  restrict  the  power  which  justices  previously  pos- 
sessed, and  to  render  the  supposed  father  liable,  to  pay  only 
the  actual  expenses  incurred.  If  this  order  was  good,  an 
order  that  a  supposed  &ther  of  a  bastard  child  should  pay 
20/.  a-week  instead  of  2;.,  would  be  equally  good.  Under 
the  old  law  such  an  order  was  good,  the  amount  being  then 
wholly  in  the  discretion  of  the  justices.  This  was  precisely 
what  the  4  &  5  Wm.  4,  c  76,  was  intended  to  remedy.  The 
order  ought  to  have  been  ^' to  pay  weekly,  &a,  such  sum 
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1841.        and  sums  of  money  as  shall  be  weekly  expended  by  or  on 

^T"'^'^  behalf  of  the  said  township  for  the  maintenance  and  sup- 

».  port  of  the  said  child   not  ezceedinc:  2s.  in  each  week." 

Tayloiu 

No  decision  had  occurred  putting  a  construction  on  the 

section,  but  the  forms  of  such  orders  given  in  ArchboUTs 
Poor  Law  Amendment  Acty  p.  28,  in  Chitty*s  Burnt  Justice, 
vol.  1,  p.  384, and  that  used  in  the  case  oiRegina\.  Lewis^a), 
were  all,  as  it  was  contended,  the  present  order  ought  to  be. 
The  second  objection  was  equally  fatal.  The  offence  charged 
^  on  the  face  of  the  indictment  was  committed  in  the  reign  of 
one  sovereign,  and  the  conclusion  of  the  indictment  was 
**  against  the  peace  of  another,"  The  authorities  were 
quite  decisive  to  shew  this  objection  to  be  fataL  They 
were  equally  so,  if  it  was  considered  that  the  offence  was 
charged  to  have  been  committed,  not  in  the  first  reign  only, 
but  in  both  reigns.  [  Wightman,  J. — Is  not  this  objection 
cured  by  the  recent  statute,  the  7  Geo.  4,  c  64  ?]  No ; 
the  statute  only  cured  such  objections  when  made  afler  plea. 
Here,  the  defendant  had  not  pleaded,  and  might  demur,  in 
which  case  this  objection  must  be  fatal.  \Wightman,  J. — 
This  is  an  application  to  the  discretion  of  the  Court,  and  I 
should  only  quash  the  indictment,  on  motion,  for  such  a 
defect  as  would  prevent  a  judgment  being  given  upon  it  after 
verdict]  Pashley  then  abandoned  this  point  Thirdly, 
There  was  no  sufficient  allegation  of  venue  given  in  the 
statement  of  any  one  of  the  facts  charged  as  constituting  the 
offence.  The  cases  of  mere  nonfeasance  mentioned  were  very 
different  Here  was  a  charge  of  wilful  neglect  and  refusaU 
The  charge  of  refusal  to  obey  the  order  is  averred  without 
any  allegation  of  place  whatever,  and  the  indictment  would 
be  insufficient  without  such  averment  of  the  defendant's 
refusal.  With  the  previous  loose  and  insufficient  statement 
of  a  request,  the  words  "  at  the  township  of  Lindley,  afore- 
said," are,  it  was  true,  used ;  but  that  request  alone  would 
not  be  sufficient,  even  if  properly  laid,  and  as  it  was  laid,  it 

(a)  SA.  &  E.  SSl. 


Tayl<hu 


EASTER   TERM,  4    VICT.  609 

did  not  shew  the  offence  to  have  been  committed  within        1841. 

the  West  Riding  of  Yorkshire,  to  which  the  jurisdiction  of      r^^JJT"^ 

the  Court  of  Quarter  Sessions  was  confined.     It  was  con-      _  «»• 

sistent  with  the  whole  of  this  indictment  that  Lindley  was 

partly  in  any  one  of  the  counties  adjacent  to  the  West 

Riding,  and  partly  in  that  Riding.   Authorities  need  not  be 

cited  to  shew  that  every  fact  material  to  constitute  the 

offence  must  be  laid  with  place  and  time.     Per  Bulter^  J., 

in  Hex  v.  HoUond{a) ;  so  also  Hawkins^  2  P.  C.  B.  2,  c.  25^ 

s.  83.     The  case  of  Hex  v.  Burridge  (6)  was  precisely  in' 

point     The  charge  there  was,  that  Burridge  feloniously 

assisted  one  Palmer  to  escape  from  Bchester  gaol.     It  was 

laid  in  the  indictment,  that  Palmer  was  committed  to  gaol 

'^  at  Ivelchester,  in  the  said  county/^  and  that,  afterwards, 

to  wit,  on  such  a  day,  Burridge,  "  at  Ivelchester,  aforesaid,^ 

feloniously  aided  and  assisted  Palmer  to  escape  out  of  the 

said  gaoL     In  the  judgment  of  the  Court  of  Queen's  Bench, 

delivered  by  Lord  Hardwicke,  C.  J.,  it  is  said  (c),  the  aid 

and  assistance  might  be  afforded  in  a  different  county,  and 

we  cannot  take  notice,  that  the  whole  township  or  vill  of 

Ivelchester  is  in  the  county  of  Somerset  This  case  was  cited, 

with  others,  by  Mr.  Seijeant  Williams,  in  a  learned  note  to 

Rex  V.  Kilderby  (dy    On  these  grounds,  no  valid  judgment 

could  be  given  on  the  indictment,  should  the  defendant 

plead,  and  the  verdict  pass  against  him ;  and,  therefore,  it 

would  be  better  for  all  parties  tiiat  it  should  be  quashed 

now,  than  that  the  prosecution  should  proceed  and  end  in 

judgment  being  arrested. 

WiGHTMAN,  J. — I  think  that  the  best  ground  of  objec- 
tion is  with  respect  to  the  12«.  6d. :  I  think  that  the  indict- 
ment is  defective  as  to  that;  but  I  doubt  that  I  ought  to  in- 
terfere. The  rule  laid  down  by  Mr.  ArchboWs  Criminal 
Pleading,  p.  63,  Sth  edit.,  is,  that  "  where  an  indictment  is 

(a)  5  T.  R.  620.  (d)  1  Wms.    Saund.    308  (a) 

ib)  3  P.  Wms.  439.  note  d). 

(c)  lb.  p.  496. 

VOL.    EL  R  a  D.   P.    C. 
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SO  defective  that  no  jadgment  can  be  given  upon  it,  even 
should  the  defendant  be  convicted,  the  Court,  upon  appli- 
cation^ will  in  general  quash  it."  I  am,  however,  by  no 
means  sure  that  those  objections  are  available,  except  on 
demurrer. 

Cur.  adv.  vulU 


Coleridge,  J.,  on  a  subsequent  day  stated,  that  Mr. 
Justice  Wighiman  had  considered  the  case,  and  was  of 
<^inion,  that  although  the  objections  taken  to  the  indict- 
ment might  make  it  bad  on  demurrer,  he  thought  he  ought 
not  to  interfere  by  quashing  the  indictment 

Application  refused  (a), 
(a)  See  Regina  v.  The  Justices  of  Hampshire,  ante,  p.  171. 


Ward  v.  Hall. 
An  arbitntor,    Jf^ELLOR  moved  for  a  rule,  to  shew  cause  why   an 

to  whom  a  i       n  i  •  j  i  t 

cause,  in  which  award  should  not  be  set  aside,  on  the  ground  that  the  arbi- 

werejoined,was  trator  had  exceeded  his  authority.      It  was  an  action  of 

cortTto'iSde  detinue,  for  detaining  a  variety  of  deeds  relating  to  different 

the  event,  estates.    The  defendant  was  an  attorney,  and  pleaded,  first, 

each  issue,  non  detinet ;  secondly,  that  the  plaintiff  was  not  possessed 

though  no  *  of  the  deeds  in  question ;  thirdly,  a  lien  on  the  deeds,  as  an 

power  for  that  attorney ;  fourthly,  as  to  certain  of  the  deeds  relating  to  the 

given  to  him.  Belton  estate,  a  deposit  of  them  as  a  security  for  advances 

processus:  made  beyond  the  amount  of  1,500^  to  the  plaintiff;  fifthly, 

^o^hthLw'as  ^  ^  another  part  of  the  deeds,  a  deposit  of  them  as  a 

an  excess  of  security  for  the  purchase-money  of  a  certain  estate ;  sixthly, 

award  was  leave  and  license.     A  variety  of  issues  were  taken  on  these 

to  iat  part,  pleas.     When  the  cause  came  on  for  trial,  it  was  referred, 

to  the  rest!*  ^^  ^®  usual  terms,  that  the  costs  of  the  cause  should  abide 

and  the  parties 

might  proceed  to  tas  their  coats  on  it. 


Hall. 
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the  event,  the  costs  of  the  reference  and  the  award  to  be  1841. 
in  the  discretion  of  the  arbitrator.  The  arbitrator  having  ^'"T^/  ' 
entered  on  the  reference  found  on  all  the  issues,  and  then  _«. 
proceeded  to  award  a  stet  processus,  by  directing,  ^^  that  no 
further  proceedings  shall  be  taken  in  the  said  action."  No 
such  power  was  vested  in  him  by  the  order  of  reference,  and, 
therefore,  he  had  exceeded  his  authority.  This  direction 
was  inconsistent  with  the  terms  of  the  order  of  reference,  as 
it  was  provided  by  them,  that  the  costs  of  the  reference  and 
award  should  abide  '*  the  event,"  but  a  stet  processus  was 
no  event,  at  least  no  legal  event ;  but  as  long  as  this  award 
existed,  the  Master  could  not  proceed  to  tax  the  costs  of  the 
arbitration  and  award.  It  could  not  be  said,  that  merely 
awardmg  on  the  issues  amounted  to  an  ^'  event,"  for  some  of 
them  were  decided  in  &vour  of  the  plaintiff,  and  some  in 
&vour  of  the  defendant.  Duckworth  v.  Harrison  (a),  In  the 
Matter  ofLeeming  and  Feamley  (6). 

Coleridge,  J. — It  seems  to  me  that  I  ought  not  to  grant 
this  rule.  The  motion  is  made  to  set  aside  the  award,  on 
the  ground  that  the  arbitrator  has  exceeded  his  authority. 
It  seems  that  the  cause  was  referred  to  him,  and  the  costs 
of  the  cause  were  to  abide  the  event,  and  the  costs  of  the 
arbitration  and  the  award  were  to  be  in  his  discretion.  It 
was  an  action  of  detinue.  There  were  several  pleas,  and  he 
has  found  on  the  issue  raised  on  every  one.  That  is  an 
event  to  the  cause.  It  would  have  been  an  excess  of  autho- 
rity, if  he  had  gone  on  to  give  it  a  more  legal  form  of  event 
The  costs  being  to  abide  the  event,  there  is  no  foundation 
for  the  suggestion,  that  there  is  a  difficulty  in  taxing  the 
costs.  It  is  not  objected  that  he  has  not  found  on  each  pai^ 
ticular  issue,  and,  therefore,  the  duty  of  the  Master  will  be 
perfectly  easy  to  proceed  to  the  decision  as  to  the  costs. 
But  then  it  is  said,  that  the  arbitrator  has  exceeded  his 
authority,  by  saying  that  there  shall  be  no  further  proceed- 

■ 

(a)  Ani€,  vol.  7,  p.  71.  (6)  5  B.  &  Ad.  403. 
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1841.  ings.  By  so  saying  be  certainly  did  so  far  exceed  bis 
Ward  authority.  But  this  is  an  instance,  in  which  the  excess  of 
authority  may  be  separated,  and  the  rest  of  the  award  left  to 
take  effect.  It  seems  to  me  that  this  is  only  an  objection 
pro  tanto,  and  which  may  be  separated  from  the  other  part 
of  the  award.  In  my  opinion,  therefore,  both  parties  are  at 
liberty  to  proceed  to  taxation  before  the  Master. 

Rule  refused. 


Doe  dem.  Turner  v.  Gee. 

Where  t  party  JlmAYLEY  shewed  cause  against  a  rule  nisi,  obtained  by 
tenant  in  pof.  fFhateley,  calling  on  Gee,  the  defendant,  to  shew  cause 
ISSSJ'tSflSr  "^^7  ^"^  appearance  entered  by  him  should  not  be  set 
IS  under  lessee   aside,  unlcss  two  persons,  named  Clarke  and  Burdon,  would 

of  toe  premises 

sought  to  be  come  in  and  defend  the  action.     It  appeared  from  the  affi- 

Court  will  n<^  clavits,  that  it  had  been  agreed  between  the  lessor  of  the 

set  aside  an  pl^ntiff  and  a  person  named  Clarke,  that  the  latter  should 

tcred  by  him  become  the  Icsscc  of  two  houses  belonging  to  the  former, 

on  asogffestion  .  ,  c    c? 

by  theiessorof  after  certain  repairs  had  been  done;  that  the  lease  should 
tbat^thfl^tenant  contain  covenants  to  repair,  to  insure,  and  not  to  underlet 
has  no  interest    There  was  also  to  be  a  clause  of  re-entry,  in  case  of  a  breach 

in  the  pre-  "^ 

raises.  of  any  of  the  covenants.     It  was  agreed  that  the  intended 

lessee  should  hold,  on  the  terms  of  the  lease,  until  that  in- 
strument could  be  executed.  The  repairs  covenanted  for  not 
being  done,  the  present  action  of  ejectment  was  brought,  on 
the  clause  of  re-entry,  to  recover  possession  of  the  two  houses. 
The  declaration  was  served  on  Gee,  who  was  tenant  of  one 
of  the  houses,  and  afterwards  on  him  as  for  Clarke.  Gee 
accordingly  entered  into  the  consent  rule  and  appeared.  No 
service,  however,  was  effected  on  Clarke  in  any  other  way.  It 
was  sworn,  in  support  of  the  application,  that  Gee  had  no 
interest  in  the  premises,  and,  therefore,  that  he  had  no  right 
to  appear  and  defend  the  action.     In  answer  to  the  appli* 
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cadon  it  was  sworn,  that  Clarke  had  underlet  one  of  the        1841. 
houses  to  Haddon,  who  underlet  it  to  Burdon,  who  again     ^^^^ 
underlet  it  to  Gee ;  and  Gee  now  swore  that  the  premises      Tubnb* 
were  thus  underlet  to  him,  and  that  he  was  tenant  in  pos-         Gn. 
session.     With  respect  to  the  other  house,  he  laid  no  claim 
to  defend  as  to  that.     Turner,  the  lessor  of  the  plaintiff^ 
having  served  Gree  as  tenant  in  possession,  and  the  latter 
swearing  that  he  took  an  interest  in  the  premises,  it  was 
perfectly  regular  for  him  to  enter  an  appearance  and  defend 
the  action.     It  was  not  competent  for  the  Court  to  try,  on 
affidavits,  the  merits  of  the  respective  claimants  to  this 
house.     Under  these  circumstances,  the  Court  would  dis^ 
chaige  the  rule* 

Whateleyy  in  support  of  the  rule,  contended  that  the 
statements  made  in  the  affidavits,  in  answer  to  this  applican 
tion,  only  shewed  a  colourable  defence  on  the  part  of  Gree, 
and  that  it  was  evident  he  was  the  mere  instrument  of 
Clarke  or  Burdon.  The  Court  would  not,  therefore,  allow 
him  to  continue  his  appearance  and  defend  the  action. 

Coleridge,  J. — The  difficulty  I  feel  is,  as  to  the  service 
of  the  declaration  in  ejectment 

Cur.  adv.  wdU 

CoLERiDOE,  J. — Tins  was  a  rule  to  set  aside  the  appear-^ 
ance  of  the  defendant,  with  costs,  unless  two  persons,  named 
Clarke  and  Burdon,  would  come  in  and  defend  the  action. 
The  facts  of  the  case  were,  that  Turner  had  demised  to 
Clarke,  by  an  agreement  under  seal,  some  premises,  which 
consbted  of  two  houses.  A  lease  was  to  be  granted  after 
certain  repairs  were  done;  and  it  was  to  contain  certain 
covenants;  namely,  to  repair,  to  insure,  and  not  to  underlet. 
There  was  a  clause  of  re-entry  for  breach  of  covenants,  and 
Clarke  was  to  hold  the  premises,  on  the  terms  of  the  lease, 
until  it  was  executed.  The  repairs,  it  appears,  were  not 
done^  and  this  ejectment  was  brought  for  breach  of  cove^^ 
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Gee. 


nants  in  the  agreement  Gee  was  found  in  possession  of 
part  of  the  premises,  and  was  served  with  the  declaration, 
as  tenant  in  possession ;  but  whether  as  tenant  of  the  whole> 
or  of  part  only,  does  not  clearly  appear,  but  it  would  rather 
seem,  of  the  whole.  However,  a  declaration  was  afterwards 
served  on  him,  as  for  Clarke ;  but  then,  there  has  been  no 
good  service  on  Clarke.  Clarke,  it  appears,  had  underlet 
one  of  the  houses  to  Haddon.  Haddon  had  underlet  it  to 
Burdon,  and  he  again  had  underlet  it  to  Gee ;  and  Gee 
swears,  that  he  now  holds  as  undertenant.  Now,  as 
Turner  has  served  him  with  the  declaration  as  tenant  in 
possession,  and  he  swears  that  he  holds  under  an  assign- 
ment, I  cannot  try  the  merits  of  this  ejectment  on  affidavits, 
and,  therefore,  I  cannot  set  aside  his  appearance.  But  then, 
it  appears  on  Gree's  own  affidavit,  that  he  has  no  claim  as 
to  the  other  house;  therefore,  as  to  that  house,  the  rule 
may  be  made  absolute,  unless  Clarke  will  come  in  and 
defend.     No  costs  can  be  allowed  on  either  side. 


Rule  absolute  accordingly  (a). 

(a)  See  Doe  d.  Wriyht  y.  Smith,      d.  Jones  v.  Shenton,  10  Barn,  & 
ante,  vol.  8,  p.  517;   Thrustout      Cress.  110;  5  Man.  &  Ry.  443. 


Ex  parte  Parkes. 

ty  HILTON  moved  for  a  rule,  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  directed  to  the  Birmingham 
and  Gloucester  Railway  Company,  commanding  them  to 
summon  a  jury,  and  assess  compensation  to  the  applicant, 
pensation  to  a    Mr.  Parkes,  for  the  value  of  his  land,  and  the  injuries  which 

claimant  will  •       i    i       i  • 

not  be  frranted,  were  sustained  by  his  property,  in   consequence  of  the 
J^^'^thatthc     ^^*s  of  the   Company.      The  Company   had  given,   in 

works  calcu- 
lated to  damnify  the  claimant,  are  still  bona  fide  proceeding,  although  the  applicant   also 
claims  for  land  taken  by  the  Company,  and  considerable  delay  has  taken  place  since  the  com- 
mencemont  of  the  works. 


A  mandamus 
to  a  Railway 
Company, 
commanding 
them  to  sum- 
mon a  jury  to 
assess  com- 
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March,  1839,  the  notice  required  by  their  private  act,  that  1841. 
they  should  require  certain  property  belonging  to  Mr.  ^^Xutt 
Parkes,  for  the  purposes  of  the  railway.  On  the  4th  May,  PAaot. 
in  the  same  year,  the  first  claim  to  compensation  was  made. 
On  the  2nd  June,  Mr.  Parkes  was  informed  that  the  Com- 
pany's works  were  not  yet  completed,  and  therefcxre  his  com- 
pensation could  not  be  completely  assessed.  A  variety  of 
applications  had  been  since  made  to  the  Company  for  com- 
pensation, and  a  similar  answer  given.  The  works  of  the 
Company  were  from  time  to  time  discontinued.  At  length, 
on  the  11th  January,  1841,  the  usual  indemnity  bond 
against  costs,  was  given  by  Mr.  Paxkes  to  the  Company ; 
and  on  the  16th  February,  a  notice  was  served  on  the 
Company,  to  summon  a  jury,  to  assess  the  amount  of  the 
claimant's  compensation.  On  the  17th  of  that  month,  the 
agent  of  the  Company  informed  Mr.  Parkes,  that  they  were 
about  to  dig  still  lower  in  the  street  wherein  the  property  in 
question  was  situated;  that  the  work  so  done  would 
affect  his  property  still  more ;  and  that  then  one  jury  might 
assess  the  amount  of  the  value  of  the  land,  and  the  com- 
pensation to  be  made  for  the  injury  done.  Since  that  time, 
the  Company  had  dug  lower,  and  were  still  digging.  The 
question  was,  whether  this  conduct  did  not  in  fact  amount 
to  a  virtual  refusal,  if  not  to  a  formal  one  ? 

Coleridge,  J. — The  demand  here  made  is  for  compen- 
sation in  respect  of  the  land  which  is  taken,  and  the  damage 
done  to  that  which  is  left  It  is  put  to  me  to  say,  whether 
this  conduct,  on  the  part  of  the  Company,  does  not  amount 
to  a  virtual  refusal  to  give  compensation.  I  confess,  that 
from  the  experience'  I  have  had  of  these  applications,  I 
have  no  doubt,  that  if  this  rule  was  granted,  it  would 
be  discharged.  An  application  has  been  made  to  the 
Company,  to  summon  a  jury,  to  assess  the  value  of  the 
land  taken,  and  the  amount  of  the  injury  done  by  the  works 
of  the  Company  ;*and  to  that  application,  a  refusal  has  been 
returned.     But  the  Court  would  never  award  a  mandamus 


616  CASES  ON   POINTS  OF   PRACTICE,   Q.    B. 

1841.        where  the  refusal   has  been  bona  fide,  and  the  Company 
^^Xvte      ^^^^  justified  at  the  time  in  not  granting  the  prayer  of  the 
Pabkes.       application.     It  is  very  easy  to  say,  that  it  is  sometimes 
hard  on  claimants  not  to  be  able  quickly  to  compel  the 
Company  to  give  compensation.     Extreme  cases  may  be 
hard  on  one  side  and  on  the  other ;  as  it  would  be  hard  on 
the  Company,  that  a  landholder  should  be  able  to  compel 
the  Company,  whenever  there  is  a  cessation  of  the  works, 
to  summon  a  jury  to  assess  the  amount  of  damages  to  which 
the  landholder  is   entitled.     But  the   Court   would  see, 
whether  the  proceedings  of  the  Company  were  bona  fide. 
Now,  I  find,  that  on  the  17th  February,  there  was  a  great 
deal  more  to  do,  and   the  Company   were   still  digging. 
Under  such  circumstances,  I  think  the  Court  would  say, 
that  you  ought  to  wait  till  the  Company  has  done  all  the 
damage  they  are  likely  to  do,  and  then  a  jury  would  assess 
the  compensation  for  the  whole.     I  don't  mean  to  say  that, 
if  a  month  or  six  weeks  hence  it  appears  that  this  is  done 
mala  fide,  that  the  rule  would  not  be  made  absolute  ;  but  I 
think,  that  if  I  granted  the  rule  now,  on  the  present  state  of 
facts,  it  would  be  discharged.     It  cannot  be  supposed,  that 
the  Company  could  be  proceeding  in  this  way  by  sinking 
their, works  merely  to  put  off  the  time  of  making  compensa- 
tion to  Mr.  Parkes.     I  think,  therefore,  that  I  ought  not  to 
grant  this  rule. 

Rule  refused  (a). 

(d)  See  Regina  v.  fViUs  and  Berks  Canal  Con^any,  ante,  toI.  8,  p.  623. 


Ex  parte  Bousfesld. 

iSdc^s^I^ua"'  ^HITE  applied  on  the  part  of  an  articled  clerk,  that  he 

^^rah*^i^  might  be  examined  in  Trinity  Term,  preparatory  to  his 

ded  clerk  to  be  being  admitted  in  the   early   part  of  Michaelmas   Term 

fore  he  attains  ^^^^'  instead  of  the  end  of  the  Term.     He  had  served  the 

twcil^tonc.  ^^^*^  period  of  his  five  years,  but  had  not  attained  ihe  age 
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of  twenty-one,  nor  would  he  attmn  that  age  until  the  24th  1841. 

of  July,  which  was  after  the  end  of  Trinity  Term.     It  was,  ^^^j^^ 

therefore,  necessary,  that  he  should  be  examined,  as  prayed,  Bousfield. 
while  he  was  an  infant. 

CoLERiDOE,  J. — At  present  no  notice  has  been  given, 
and  therefore,  if  he  is  allowed  to  be  examined  in  Trinity 
Term,  the  persons  who  may  wish  to  oppose  his  examination, 
or  are  interested  in  the  matter,  will  not  expect  that  he 
should  be  examined  then,  and  consequently  will  not  be 
prepared  to  oppose  him.  Besides,  there  is  no  particular 
reason  assigned  for  making  the  application,  except  that  he 
may  be  admitted  some  three  weeks  sooner,  than  if  he  was 
examined  in  Michaelmas  Term.  I  think,  therefore,  that  I 
cannot  grant  the  appUcation. 

White,  on  a  subsequent  day,  renewed  the  application, 
and  produced  an  affidavit,  in  which  it  was  sworn,  that  the 
applicant  had  a  promise,  from  two  country  attorneys,  to  be 
made  their  London  agent,  and  had  similar  expectations 
from  two  other  attorneys.  He  was,  therefore,  anxious  to  be 
admitted  as  early  as  possible  in  the  month  of  November,  so 
as  to  be  able  to  take  out  their  certificates  on  the  15  th,  and 
then  his  name  would  appear  in  the  annual  law  lists  as  their 
agent. 

CoLERiDOE,  J. — I  think,  upon  the  whole,  the  applicatioQ 
may  be  granted. 

Application  granted  (a).  ' 

(a)  in  Ex  parte  Cragp,  ante,  there  no  special  circumstances 
vol.  6,  p.  256.  Patteson,  J.,  re-  were  stated  as  the  ground  of  the 
JFused  a  similar  application,  but     motion. 
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li?41. 
V  '  J  IIarper  and  Another  t?.  Williams  and  Another. 

AbUlofcodU  JbHE  plaintiffs^  who  were  in  partnership  as  attorneys, 

done  by  an  at-  declared  for  work  and  labour  done  by  them  as  attorneys  for 

halfYf  the  aL  ^®  defendants,  on  their  retainers,  in  and  about  prosecuting 

hSkim^/*  of  divers  proceedings  in  bankruptcy,  and  for  certain  fees 

tate,  before  a  paid,  &c.,  and  for  other  work  and  labour  in  drawing,  copy- 

missioner,  ap.  i^gy  &c.,  certain  petitions,  bonds,  &c,  and  for  journeys,  &c. ; 

iT^V^Y  in  a  second  count  they  claimed  200/.,  money  paid  to  the 

c.  56,  is  not  a  defendants'  use ;  and  there  was  a  third  count  on  an  account 

taxable  bill ; 

and, therefore,  Stated.  The  defendants  pleaded,  first,  non  assumpsit; 
be  brought  to  Secondly,  that  the  plaintifis,  and  each  of  them,  were  attor- 
■mount  oT  ch  ^^y^  "^  ^®  Court  of  Queen's  Bench,  and  that  the  money 
a  bill,  without    x^laimed  by  them  was  for  their  work  as  attorneys,  in  and 

delivering  a  bill  ,  .... 

a monthbefore  about  Certain  proceedings  at  law,  and  in  equity,  to  wit,  in 
under  the  m'o^  ^^  Court  of  bankruptcy,  prosecuted,  conducted,  &c.,  by 
▼iswnsofthe  them,  as  attorneys,  and  for  charges  and  fees  in  respect 
23.  thereof;  and   that  the  sum  in  the   second  count  of  the 

declaration  mentioned  is  claimed  by  the  plaintiffs  for  money 
paid  by  the  plaintiffs,  as  such  attorneys,  in  the  course 
of  such  proceedings,  &c. ;  and  that  no  bill  of  the  fees, 
charges,  and  disbursements  of  the  plaintifis,  so  being  fees. 


•.i 
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&c,  at  law,  and  in  equity,  for  and  in  respect  of  the  work,        1841. 
&a,  subscribed  with  the  proper  hand  of  the  said  plaintiffi,       hakpee 
was  delivered  by  them  to  the  defendants,  the  defendants    ^^  Another 
being  the  persons  to  be  charged  therewith,  or  left  for  them     Williams 
at  their  respective  last  places  of  abode,  one  month  before 
the  commencement  of  this  suit,  according  to  the  statute,  &c. 
Verification.     Replication;  that  the  sums  claimed  by  the 
plaintifls,  in  respect  of  the  said  work  and  labour,  money 
paid,  &c.,  were  not  claimed  by  them,  nor  were  they  due, 
for  the  work  and  labour,  or  money  paid,  &c.,  by  them,  in 
and  about  any  proceedings  at  law,  or  in  equity.     Issue. 

The  cause  was  tried  before  Bosanquet,  J.,  on  the  10th 
Jime,  1840,  when  it  appeared,  that  the  amount  of  the  bill 
sought  to  be  recovered  was  for  business  done  by  the  plaintifis, 
on  behalf  of  the  defendants,  as  assignees  of  a  bankrupt 
The  bankrupt  was  resident  at  Whitchurch,  and  a  fiat  was 
issued  against  him  on  the  19th  November,  1838.  The 
business  of  the  bankruptcy  was  conducted  by  the  plaintiffi 
on  behalf  of  the  defendants,  as  assignees,  before  a  commis- 
sioner in  the  country.  At  the  trial,  two  objections  were 
raised ;  first,  that  the  business  done  was  ^*  at  law,  or  in 
equity,"  and  that  a  signed  bill  had  not  been  delivered  by 
the  plaintifis  to  the  defendants  a  month  before  action 
brought;  and  secondly,  that  a  sum  of  ISL  6s.  was  impro- 
perly charged  to  the  defendants,  that  amount  being  for 
charges  incurred  in  the  sale  of  an  equitable  mortgage 
belonging  to  the  bankrupts,  by  the  plaintiff ;  for  that  that 
sum  should  have  been  deducted  6rom  the  amount  of  the 
mortgage  money.  It  was  arranged,  that  if  the  defendants 
succeeded  upon  the  first  point,  a  verdict  was  to  be  entered 
for  them ;  but  if  they  succeeded  only  on  the  second  point, 
the  amount  of  the  verdict  was  to  be  reduced  by  the  sum 
of  ISL  68*  A  rule  having  been  obtained,  in  Michaelmas 
Term,  to  that  efiect 

I'al/ourd,  Scrjt  (with  whom  was  Whateley)^  now  shewed 
cause.     The  real  question  for  the  decision  of  the  Court 
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was,  whether  the  chaiges,  which  were  the  subject  of  this 
bill,  were  chaiges  at  law  or  in  equity,  within  the  proviidons 
of  the  2  Gea  2,  c  23,  s.  23.  In  the  case  of  Crowder  v. 
Davies  (a)  it  was  held,  that  a  bill  for  business  done  under 
a  commission  of  bankruptcy  was  not  taxable  under  that 
statute ;  and  that  case  had  been  recognized  by  the  decision 
of  the  Court  in  Hamilton  v.  Pitt  (b) ;  and  it  might  be  taken 
as  conceded  by  the  defendants,  that  unless  the  recent  statute, 
1  &  2  W.  4,  c  56,  had  made  any  alteration  in  the  rule^  the 
effect  of  which  would  be  to  render  a  bill  for  business  done 
before  a  coimtry  coounissioner  tenable,  they  must  &il  upon 
the  first  question  raised  by  this  rule.  It  was  material^ 
therefore,  to  inquire,  whether  the  recent  statutes  had  varied 
the  position  of  attorneys,  or  whether  the  proceedings  before 
a  country  commissioner  had  been  rendered  proceedings  at 
law  or  in  equity.  The  first  section  of  the  statute  authorized 
the  erection  of  a  Court  of  Bankruptcy,  which  was  to  be  a 
Court  of  law  and  equity,  with  its  various  judges  and  officers; 
and  by  section  2,  the  Court  of  review  was  established  as  a 
Court  of  appeal,  having  superintendance  over  all  matters  in 
bankruptcy,  and  being  invested  with  those  powers  which 
had  before  been  held  by  the  Lord  Chancellor.  Sec- 
tion 5  related  to  the  question  of  costs,  and  it  provided,  that 
all  costs  of  suit,  between  party  and  party,  in  the  Court  of 
review,  should  be  in  the  discretion  of  the  Court,  and  should 
be  taxed  by  one  of  the  Masters  of  the  Court  of  Chanceiy ; 
but  by  the  provisions  of  the  8th  section  of  the  3  &  4  W.  4, 
c.  74,  the  registrar  of  the  Court  of  Bankruptcy  was  substir 
tuted  as  the  taxing  officer  for  the  Master  in  Chancery, 
before  named ;  but  the  provisions  of  that  clause  still  con- 
fined the  taxing  powers,  as  being  applicable  only  to  costs 
between  party  and  party,  and  gave  no  jurisdiction  in  a  case 
like  the  present,  when  the  costs,  which  were  the  subject 
matter  of  the  inquiry,  were  the  costs  between  attorney  and 


(a)  3  YouDge  &  J.  433. 


(6)  7  Bing.  230  ;  4  Moo.  86d,  S.  C. 
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dient     The  1 2th  and  1 3th  sections  of  the  1  &  2  W.  4,  c  56,        1 841 . 
had  an  important  bearing  upon  this  case,  and  clearly  took       Harpee 
the  bill  for  charges  out  of  the  statute  2  Geo.  2,  c.  23.     The    "»^  Another 
12th  clause  authorized  the  Lord  Chancellor,  in  every  case     Wiluams 
in  which,  by  virtue  of  any  former  act,  he  had  power  to  issue 
a  commission  of  bankrupt  to  issue  his  fiat,  in  lieu  of  such 
commission,  authorizing  the  petitioning  creditor  to  pro- 
secute his  complaint  in  the  Court  of  Bankruptcy,  or  **  to 
prosecute  the  same  elsewhere,  before  such  discreet  and  pro- 
per persons  as  the  Lord  Chancellor,  &c,  by  such  fiat,  may 
think  fit  to  appoint."    The  13th  clause  provided  that  every 
such  fiat,  so  prosecuted  in  the  Court  of  Bankruptcy,  should 
be  filed  and  entered  of  record  in  the  said  Court,  and  should 
thenceforth  be  a  record  of  the  said  Court     From  these 
enactments  it  would  appear  that  the  prosecution  of  the  fiat 
*^  elsewhere,"  than  in  the  Court  of  Bankruptcy,  must  mean 
the  prosecution  of  it  before  the  country  commissioners,  and 
as  the  legislature   recognised  a  jurisdiction  beyond  that 
Court,   it  could  not  be  held  that  that  jurisdiction  was 
entirely  co-extensive ;  so,  therefore,  although  the  Court  of 
Bankruptcy  was  constituted  a  Court  of  law  and  equity,  by 
the  express  provisions  of  the  statute,  the  Court  of  a  country 
commissioner  would  by  no  means  be  looked  upon  in  the 
same  light,  and  not  being  specially  constituted  such,  was  no 
more  such  a  Coiut  than  it  was  before  that  statute  was 
passed.     But  the  act  2  &  3  W.  4,  c.  114,  s.  5,  clearly  drew 
a  distintion  between  the  two  Courts.     That  clause  provided, 
that  all  fiats  issued  in  lieu  of  commissions  of  bankrupt  to  be 
prosecuted  elsewhere  than  in  the  Court  of  Bankruptcy,  and 
adjudications  by  country  commissioners,  &c.,  might  and 
should  be  entered  of  record  in  the  Court  of  Bankruptcy, 
upon  the  application  of  any  party  interested  therein,  on  the 
payment  of  certain  fees.     In  the  present  case,  undoubtedly 
the  proceedings  could  not  have  been  given  in  evidence 
until  they  were  enrolled,  but  the  enrolment  had  not  been 
made  until  after  plea  pleaded,  and  as  the  defence  was  set 
up  by  the  plea,  that  a  signed  bill  had  not  been  delivered 
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1841.  a  moDth  befixe  mc6aa  broug^;  the  enrolmeiit  would 
not  have  a  Tetroepecdve  effect  in  mating  the  hiH  taTahle, 
9B  beii^  £x  bosinesB  daoe  at  law  or  in  equity,  when  it  was 
not  so  at  the  time  erf*  the  plea.  But  lookup  to  the  powen 
of  the  act,  and  to  the  pnnrisons  which  were  made  far  the 
puipoee  c£  the  ascertainment  €£  the  amounts  to  be  paid  to 
aolicitorsy  it  appealed  that  there  was  no  person  whose  dntr 
it  was  to  tax  b'dls.  [Erskime,  J.— The  Lord  Chanoellar 
has  not  repudiated  the  general  power  of  taxing  biDs  which 
he  possesses  under  the  6  Geo.  4,  c.  16,  s.  14].  Then  an 
aignment  mi^it  well  be  raised,  that  there  w&e  two  distinct 
jar»dictiao8  in  tlus  respect  whki  migh^ 
conflicting  authorities.  The  Lord  Chancellor  beadesi,  did 
not  exercise  that  power  under  all  dicumstances^  and,  in 
pcHUt  of  fiict,  there  was  no  authority  which  rendoed  the 
delireiy  of  a  agned  bill  in  sudi  a  case  neoessaiy,  and  the 
taxing  powers  suggested  to  exist,  authcNixed  a  taxation  only 
when  a  bill  was  so  delirered.  It  was  admitted,  after  some 
discusraon,  that  upon  the  second  point,  the  rule  must  be  made 
absolute,  and  that  the  costs  of  the  sale  of  the  equitable 
mortgage  were  not  payable  by  the  assignees  out  of  the 
bankrupt's  estate. 

Bampass  Serjc,  {Tomlinson  was  with  him),  in  support  of 
the  rule.  Proceedings  in  the  Bankruptcy  Courts  are  pro- 
ceedings at  law  and  in  equity,  within  the  meaning  oi  the 
statute  2  Geo.  2,  c.  23.  The  object  of  that  act  was  to  give 
a  general  right  to  parties  proceeding  in  the  various  Courts 
to  have  their  costs  taxed ;  and  in  many  instances,  although 
there  was  no  officer  specifically  named  in  the  statutes  re- 
garding the  various  Courts  of  Judicature,  whether  criminal 
or  otherwise,  as  a  taxing  officer,  the  Courts  bad  exercised  a 
discretionary  power,  in  ordering  bills  of  costs  to  be  taxed  by 
some  officer  appointed  nominally  for  some  other  purpose  (a). 

(a)  Vide,  CurUmg  v.  Sfdger,  anU,  Hams,  4  T.  R.  496 ;  Clark  v.  Do- 
voL  6,  p.  759*  4  Bing.  N.  C.  743,  6  nowm,  5  T.  R.  694 ;  SykfeHer  v. 
Scott,  678,  S.C;  E»  parte  WU-      FTcMer, 9 Bing. 388 $2 Scott, 506. 
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In  Smith  v.  Wattleworth  {a)y  it  was  decided  that  an  at- 
torney of  a  superior  Court,  could  not  recover  his  bill  of 
costs  for  proceedings  in  the  Insolvent  Court,  until  he  had 
complied  with  the  requisites  of  the  stat  of  2  Geo.  2,  c.  23. 
In  the  present  case,  no  real  distinction  could  be  drawn  be- 
tween proceedings  upon  a  fiat  before  a  country  commissioner, 
and  proceedings  before  a  commissioner  in  London.  The 
powers,  jurisdiction,  and  mode  of  proceeding  of  both 
were  identical ;  and  it  would  be  singular  indeed,  if  the 
Court  would  not  extend  to  the  parties  appearing  before 
both  those  officers,  that  privilege,  which  those  whose  posi- 
tion enabled  them  to  proceed  in  the  Xx>ndon  Courts  were 
clearly  entitled  to  enjoy.  The  only  real  distinction  between 
the  two  cases  was,  that  of  the  locaUty  of  the  proceedings ; 
and  where  the  legislature  had  taken  pains  to  provide  for  the 
taxation  of  bills  of  costs  incurred  in  the  London  Courts, 
surely  the  same  principle  would  be  held  to  apply  to  the 
country  Courts  also.  The  proceedings  in  both  Courts 
were  under  the  same  superintendance  and  control,  and 
were  subject  to  the  same  rules.  [Tindalt  C.  J. — Surely 
the  12th  and  13th  sections  of  this  act  are  explicit  enough 
to  show  that  there  is  a  distinction  drawn  between  the  two 
cases.]  The  object  of  the  act  was  to  constitute  the  pro- 
ceedings to  be  at  law  or  in  equity,  and  not  to  give  a  cha- 
racter to  the  Court ;  and  if  it  were  so,  the  proceeding  must 
be  held  to  come  within  the  stat.  of  Geo.  2,  whether  they 
were  taken  before  a  country  or  a  London  commissioner. 
He  cited  Burton  v.  Chatterton  (6).  It  was  clear  that  in 
the  Court  of  Bankruptcy  there  was  a  taxing  officer,  and  if 
he  possessed  any  jurisdiction  at  all,  it  extended  as  well  to  a 
country  case,  as  to  one  which  arose  in  London. 


1841. 


Harper 

•nd  Another 

o. 

WiLUAMB 

and  Another. 


TiNDAL,   C.  J. — The   question   is,   whether  the   items 
which  form  the  subject  matter  of  this  bill  were  fees,  charges. 


(d)  4  B.  &  C.  364  $  6  Dowl.  &  Ry.  510.        (6)  3  B.  &  Aid.  486. 
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Harper 
•nd  Another 

V. 

Williams 
•nd  Another. 


or  disbursements  at  law  or  in  equity,  within  the  meaning  of 
the  Stat  2  Geo.  2  c.  23,  s.  23,  because,  unless  they  are 
brought,  either  by  the  necessary  meaning  of  the  words  of 
that  statute,  or  by  the  authority  of  decided  cases  within 
that  description,  the  bill  is  not  taxable ;  and,  therefore,  as  it 
has  been  decided  by  various  cases,  the  objection  that  it  was 
not  delivered  one  month  before  action  brought,  cannot  be 
successfully  raised.  It  is  admitted,  that  before  the  late 
statute,  (1  &  2  W.  4,  c,  56),  which  created  the  Court  of 
Bankruptcy,  the  costs  of  proceedings  before  the  Commis- 
sioners of  Bankrupts,  unless  these  were  charges  for  pro- 
ceedings in  the  Court  of  Chancery,  such  as  proceedings  for 
the  allowance  of  the  certificate  included  in  the  same  bill, 
were  not  the  subject  matter  of  taxation.  There  are  cases 
which  go  to  that  extent,  to  which  it  is  not  necessary  to  refer. 
The  only  question  is,  whether,  under  the  1  &  2  W.  4,  c  56, 
proceedings  under  a  country  fiat  are  properly  to  be  called 
proceedings  at  law  or  in  equity?  It  appears  to  me  that  the 
distinction  drawn,  in  the  12th  and  13th  sections  of  the  act,  is 
so  pointed  and  clear,  that  we  cannot  hold  proceedings  un- 
der a  country  fiat  to  come  within  that  description.  Tlie  12th 
section  provides,  **That  in  every  case  wherein  the  Lord 
Chancellor,  by  virtue  of  any  former  act,  hath  power  to  issue 
a  commission  of  bankrupt  under  the  great  seal,  it  shall  and 
may  be  lawful  for  him,  and  also  for  the  Master  of  the  Rolls, 
the  Vice  Chancellor,  and  each  of  the  Masters  of  the  Court 
of  Chancery,  acting  under  any  appointment  by  the  Lord 
Chancellor,  to  be  given  for  that  purpose,  on  petition  made 
to  the  Lord  Chancellor,  against  any  trader  having  com- 
mitted any  act  of  bankruptcy,  by  any  creditor  of  such  trader, 
and  upon  his  filing  such  affidavit,  and  giving  such  bond  as 
is  by  law  required,  to  issue  his  fiat,  under  his  hand,  in  lieu 
of  such  commission,  thereby  authorizing  such  creditor  to 
prosecute  his  said  complaint  in  the  said  Court  of  Bank- 
ruptcy, or  to  prosecute  the  same  ekewhere,  before  such 
discreet  and  proper  persons  as  the  Lord  Chancellor,  &c.. 
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may  think  fit  to  nominate  and  appoint;  and  that  the  per- 
sons 80  appointed  shall  have  the  like  power  and  authority 
to  all  intents  and  purposes^  as  if  they  were  assigned  and 
appointed  special  commissioners,  by  virtue  of  a  commission 
under  the  Great  Seal.''  Certainly,  therefore,  there  is  a 
distinction  taken  between  a  fiat  issued  at  once,  authorizing 
proceedings  to  be  taken  in  the  Court  of  Bankruptcy,  and  a 
fiat  which  authorizes  them  to  be  prosecuted  "  elsewhere.'* 
Sec.  13  goes  on  to  define  what  that  distinction  is.  It 
enacts,  ^'  That  every  such  fiat,  prosecuted  in  the  said  Court 
of  Bankruptcy,  shall  be  filed  and  entered  of  record  in  the 
said  Court,  and  shall  thenceforth  be  a  record  of  the  said 
Court ;  and  it  shall  thereupon  be  lawful  for  any  one  or 
more  of  the  commissioners  thereoi^  to  proceed  thereon  in 
all  respects  as  commissioners  acting  in  the  execution  of  a 
commission  of  bankrupts,  save  and  except  as  such  proceed-* 
ing  may  be  altered  by  virtue  of  this  act."  Therefore,  there 
is  no  doubt  at  all,  that  proceedings  upon  a  fiat  issued  at 
once,  to  be  prosecuted  in  the  Court  of  Bankruptcy  are 
proceedings  in  a  Court  of  law  and  equity,  that  Court  being 
so  constituted  by  section  1  of  the  act;  but  then  there  being 
a  subsequent  section,  which  only  authorizes  the  enrolment 
of  the  country  fiat,  that  still  further  points  out  the  distinction 
between  proceedings  authorized  by  the  town  fiat  and  by  the 
other.  I  cannot  bring  my  mind  to  assent  to  the  pro- 
position, that  proceedings  upon  a  fiat  before  a  country 
commissioner  are  proceedings  at  law  or  in  equity,  and  this 
objection,  therefore,  cannot  be  allowed.  As  to  the  reduction 
of  damages  by  the  sum  of  13^,  I  think  it  is  made  out  that 
this  13/.  should  properly  have  been  deducted  out  of  the 
mortgage  money,  and  that,  therefore,  it  cannot  be  recovered 
fix>m  the  assignees. 


1841. 


Habper 

•nd  Another 

o. 

WiLUAMS 

and  Anothef. 


BoBANQUET,  J. — It  is  clcar  that  before  the  recent  statute, 
proceedings  in  bankruptcy  were  not  considered  as  proceed- 
ings at  law  or  in  equity  within  the  2  Geo.  2,  c  23,  so  as  to 


VOL.    IX. 


s  s 


D.  P.  a 


V 

and  Another. 
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1841.        require  a  bill  of  costs  reladng  to  such  proceeding  to  be 
Harper       delivered  a  month  before  action  brought,  and  the  question 
and  Another    now  is,  whether  the  Stat.  1  &  2  Wm.  4,  c.  56,  has  made 
Williams      any  difference  in  that  respect?  Undoubtedly  it  has  directed, 
in  the  very  first  section,  that  the  Court  of  Bankruptcy  shall 
be  a  Court  of  law  and  equity.     Does  it,  therefore,  follow, 
that  proceedings  which  are  proceedings  in  bankruptcy,  carried 
on  before  a  commissioner  in  the  country,  and  not  before  the 
Court  of  Bankruptcy,  are,  therefore,  to  be  considered  as  pro- 
ceeedings  at  law  or  in  equity  ?    I  think  that  the  provisions 
of  sections  12  &  13  are  decisive.     There  are  two  distinct 
proceedings ;  those  in  the  Court  of  Bankruptcy,  and  those 
not  in  the  Court  of  Bankruptcy,  but  in  other  places  ap- 
pointed by  the  Lord  Chancellor  or  other  persons,  which 
appear  to  me  to  be  analogous  to  proceedings  in  bankruptcy 
before  the  statute  passed,  and  if  they  were  not  proceed- 
ings at  law  or  in  equity  before  this  statute  passed,  they  are 
not  made  so  by  the  statute.     The  14th  section  provides  for 
the  manner  in  which  the  country  commissioners  are  to  be  ap- 
pointed.    We  know  that  formerly  the  commissioners  were 
named  by  the  Great  Seal,  and  certain  persons  were  named 
for  the  purpose  of  transacting  business,  whether  in  London 
or  not,  and  it  is  now  provided,  that  the  judges  of  the  circuit 
shall  return  to  the  Lord  Chancellor  the  names  of  persons 
fit  to  go  the  circuit  as  commissioners,  firom  whom  the  com- 
missioners shall  be  selected.,   he  proceediags  bsfore     these 
commissioners  are  not  proceedings  in  the  Court  of  Bank- 
ruptcy, and  I  cannot  say  that  there  is  anything  in  this 
act  which  has  made  a  change  in  the  character  of  any  of  the 
proceedings,  except  those  which  are  carried  on  in  the  Court 
of  Bankruptcy.    Whether  proceedings  in  that  Court  are 
proceedings  at  law  or  in  equity  is  another  question. 

CoLTMAN,  J. — It  appeals  to  me  that  the  Court  of  Bank- 
ruptcy is  made,  by  the  first  section  of  this  act,  a  Court  of  law 
and  equity,  and,  therefore,  the  argument  would  be  very 
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Strong  if  a  question  arose  as  to  a  London  eommission,  but        184t. 

I  find  nothing  in  the  act  which  warrants  the  conclusion,       Harpke 

that  proceedings  before  a  country  commissioner,  are  pro-    •«*  Anotker 

ceedings  at  law  or  in  equity.  The  argument  on  the  second  sec-     Wiluams 

tion,  that  the  Court  of  Review  has  authority  to  superintend 

the  proceedings  on  all  commissions,  shews  nothing,  because 

the  Lord  Chancellor  had  the  same  power  before  the  pasung 

of  this  act,  and  such  proceedings  were  held   to  be  not 

within  the  act  of  George  the  Second.     But  then  it  is  said, 

that  these  proceedings  have  been  subsequently  recorded  ia 

the  Court  of  Bankruptcy,  and  have  thereby  become  pro** 

ceedings  in  a  Court  of  law.  To  that,  it  seems  to  me,  that  it 

is  enough  to  say,  that  the  meaning  of  the  words  of  2  Greo.  2, 

c  23,  is,  that  the  proceedings  must  be  for  fees,  charges,  and 

disbursements  at  law  or  in  equity  at  the  time  when  the  charge 

is  made,  and  though  the  proceedings  should  be  subsequently 

made  proceedings  at  law  or  in  equity,  it  will  not  entitle  the 

party  to  have  a  bill  of  costs  taxed,  which  was  incurred 

previously  to  the  proceedings  being  made  proceedings  at 

law  or  in  equity.     Upon  the  other  point,  I  entirely  agree 

with  my  Lord. 

Erskine,  J. — ^I  am  of  the  same  opinion.  The  fees^ 
charges,  and  disbursements  mentioned  in  the  2  Geo.  2» 
c  23,  have  been  always  interpreted  as  being  necessarily 
fees  in  a  Court  of  law  or  equity,  in  order  to  subject  the 
attorney  to  the  necessity  of  delivering  his  bill  a  month 
before  action  brought  The  question,  therefore,  is  reduced 
to  this,  whether  these  fees  are,  or  are  any  of  them  fees  in  any 
Court  of  law  or  equity  ?  No  one  item  has  been  pointed 
out  as  being  for  any  fee  or  disbursement  otherwise  than  as 
before  a  country  commissioner.  Therefore,  the  only  ques* 
tion  is,  whether  country  commissioners  of  bankrupt  are 
sitting  in  Court,  and  whether  proceedings  by  them  can  be 
said  to  be  proceedings  at  law  or  in  equity  ?  Before  the  passing 
of  the  1  &  2  Wm.  4,  c.  56,  it  was  never  supposed  that  coiq- 

s  8  2 
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1881.  ^  miflEdoneis,  whether  in  town  or  country,  were  sitting  in 
Court  so  as  to  bring  chaiges  for  business  done  within  the 
2  Gea  2,  c.  23,  and  decisions  have  been  pronounced  where 
the  contraiy  was  held ;  and  in  order  to  bring  the  bill  of 
a  solicitor  within  the  act,  it  was  necessaiy  to  shew  that 
some  act  had  been  done  before  the  Lord  Chancellor,  which 
constituted  a  charge  at  law  or  in  equi^.  Then  has  this 
statute  made  any  difierence?  It  has  with  respect  to  town 
commissioners,  because  it  has  created  a  Court  of  Bankruptcy, 
of  which  the  commissionerB  form  a  part.  But  as  to  the 
country  commissioners,  it  has  created  no  other  di£ference 
than  that  instead  of  the  Lord  Chancellor  having  the  general 
selection  of  the  commissioners,  he  is  limited  in  his  choice  to 
the  list  given  to  him  by  the  judges  of  the  circuit  The 
country  commissioners  are  not  part  of  the  Jiondon  Court, 
and  the  l^islature  does  draw  the  distinction  between  the 
proceedings  prosecuted  before  the  town  conmiissioners  and 
the  proceedings  before  the  country  commissioners,  which 
has  been  stated  by  my  Lord  Chief  Justice.  Therefore, 
there  is  nothing  in  this  act  which  appears  to  me  to  raise 
any  distinction  between  the  position  of  the  solicitor  in  this 
case  and  that  which  he  occupied  before  this  act,  and  I  think 
that  the  non-delivery  of  the  biU  of  costs  is  no  bar  to  the 
plaintiff's  recovering.  He  is  not  entitled  to  recover  the 
13/L  8«.,  however,  because  the  law  in  this  case  is  clear,  that 
the  money  is  payable  out  of  the  mortgage  money,  and  not 
by  the  assignees,  out  the  estate. 

Rule  absolute,  to  reduce  the  damages  by  13/.  6s. 
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CoTTAM  and  Another  v.  Partridge. 
FP^  H.  WATSON  moved  for  a  rule,  calling  upon  the  At  the  trial  of 

a  cause,  a  ver- 

plaintifiB  in  this  action  to  shew  cause  why,  in  de&ult  of  their  diet  was  or- 
settling  a  special  case^  ordered  to  be  submitted  for  the  deci-  entered  for  tbe 
sion  of  this  Court,  the  verdict,  which  had  been  entered  for  the  ftj^J^e"^ 
pUdntifis  on  the  trial,  should  not  be  set  aside,  and  a  verdict  cision  of  the 
entered  for  the  defendant ;  or  why  a  new  trial  should  not  gpecUa  case  to 
be  had.     It  appeared  that  the  cause  was  tried  at  the  sittings  JjJ^fSbe  par- 
after  Trinity  Term,  1839,  when  a  verdict  was  entered  for  ^««;   The  de- 

,  /  ,  .  fendant  sabio- 

the  plaintifis,  subject  to  a  special  case,  to  be  submitted  to  qaentlybecanM 
the  Court  for  its  consideration.     Some  differences  took  place  comt^^^ised, 
between  the  parties  as  to  the  terms  in  which  the  case  was  S^^J^iSde 
to  be  stated,  and  it  had  remained  unsettled  up  to  the  pre-  the  verdict, 

and  enter  a 

sent  time.     The  defendant  became  bankrupt  in  the  month  verdict  for  the 
of  April,  1840.   It  was  urged,  that  the  plaintiffi  were  bound,  ^j^^uiiTl 
notwithstanding  the  bankruptcy  of  the  defendant,  to  pro-  JfJ^ij"'^ 
ceed  with  the  cause,  for  that  the  attorney  of  the  defendant  the  parties. 
had  an  interest  in  the  suit,  which  might  be  materially 
affected  by  its  final  determination. 

Hayesy  on  a  subsequent  day  shewed  cause.  He  was 
prepared  to  admit  the  authority  of  the  Court  to  set  aside 
the  verdict  entered  for  the  plaintifls,  and  to  grant  a  new 
trial,  but  he  contended  that  it  had  not  the  power  to  enter  a 
verdict  for  the  defendant  He  cited  Lord  Henley* 9  Bank' 
ruptcyy  pp.  136  and  413,  and  TidtTs  Practice,  899 :  the 
cases  of  Medley  v.  Smith  {a),  and  WooUey  v.  Kelly  (b),  were 
also  in  point  The  plaintifls  were  willing  to  consent  to  a 
stet  processus,  and  he  contended  that  the  case  was  in  a 
great  degree  analogous  to  that  of  judgment  as  in  case  of  a 
nonsuit 

W.  H.  Watson^  in  support  of  the  rule,  urged,  that  the 
(a)  6  Moo.  53.  (fi)  1  B.  &  C.  68. 
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i«41. 


COTTAM 

and  Another 

o. 
Partridge. 


authority  of  the  Court  to  enter  a  verdict  for  the  defendant 
was  undoubted ;  Jackson  v.  Hall  (a).  The  verdict  was 
entered  for  the  plaintiff  as  a  matter  of  fonn^  and  if  the 
plaintifis  refosed  to  perfcnm  the  condition  upon  which  that 
verdict  was  to  stand,  the  Court  would  set  it  aoide,  and 
resort  to  the  only  alternative  ;  namely,  a  verdict  for  the  de- 
fendant. He  also  cited  Taylor  v.  Gregory  (b),  and  fVilkinton 
V.  Titneic). 


TiNDAL,  C.  J. — The  cases  which  have  been  cited,  some  of 
which  are  rather  strong  in  support  of  the  view  contended 
for  on  the  part  of  the  defendant,  are  cases  in  which  there 
has  been  a  very  unnecessary  refusal  to  go  on  by  the  parties. 
In  this  case  there  is  no  breach  of  faith — no  wanton  receding 
from  the  agreement  entered  into,  but  a  new  state  of  ieucta 
has  arisen ;  namely,  the  insolvency  of  the  defendant  Under 
these  circumstances^  we  ought  not  to  force  the  plaintifi  to 
go  on  to  incur  additional  expense;  but  at  the  same  time  we 
have  no  right  to  prevent  the  defendant  from  having  his  legal 
remedy ;  and  all  we  can  do  is  to  say,  that  there  may  be  a 
new  trial.  Probably  the  parties  may  come  to  a  good  under- 
standing, and  consent  to  a  stet  processus. 


CoLTMAN,  J. — I  am  of  the  same  opinion.  I  regret  that 
Mr.  Watson  has  been  able  to  produce  no  case  in  support  of 
the  proposition  on  which  his  rule  proceeds,  because  I  think 
that  it  is  a  pity  that  the  costs  which  have  been  incurred 
should  be  thrown  away ;  but  I  think  all  the  Court  can  do 
is  to  grant  a  new  trial. 

Erskine,  J. — I  am  also  of  opinion  that  we  have  no 
authority  to  enter  a  verdict  for  the  defendant,  but  at  the 
same  time,  I  think  that  we  ought  not  to  prevent  him  fixim 
having  a  new  trial. 

Rule  absolute  accordingly. 


(a)  2  Moo.  478. 
{b)  2  B.  &  Ad.  774. 


(c)  Ante,  vol,  4,  p.  37. 
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1841. 

BiGNALL  «.  Gale. 

%^TCHERLEY,  Seijt.,   Channell,  Seijt,  and  Hutnfrey,  The  defenduit 

shewed  cause  against  a  rule  which  had  been  obtained  on  ngide  an  award 

behalf  of  the  defendant,  for  setting  aside  the  award  of  the  ^tb^^° 

arbitrators  made  in  this  suit,  upon  the  grounds ;  first,  that  trbitratore 

the   arbitrators  had  been  guilty  of  improper  conduct,  in  upon  the 

hearing  evidence   in  the  absence  of,   and  without  notice  ST'lS^ntratori 

to,  the  defendant  or  his  attorney ;  secondly,  that  the  ar-  ^^  improperly 

y  '  J'  received  en- 

bitrators  had  been  Ruilty  of  improper  conduct  in  allowing  dence  in  the 

,     .  .  absence  of  the 

the  attendance  of  the  plaintiff's  attorney,  at  certain  meet-  defendant,  and 
ings  held  by  them  upon  the  matters  of  the  reference,  in  the      -j^  of  im " 
absence   o£   and  without  notice   to  the  defendant  or  his  properconduct, 

in  holding 

attorney  ;   thirdly,  that  one  of  the  arbitrators  had  been  meeting,  and 

•1^         /.   .  I      ,     .  •  .  ^      /»        confcmnir  with 

guilty  of  improper  conduct   m  requiring  payment  of  a  the  plaintiff's 
certain  sum  of  money,  under  circumstances  stated  in  the  ^I^lJ^^ 
affidavits ;  and  lastly,  that  the  arbitrators  had  been  guilty  matters  in  dif- 

,  ,,  ••  ference,  in  his 

of  improper  conduct  in  conferring  with  the  plaintiff's  at-  absence.    It 
tomey  upon  the  matters  of  reference,  at  meetings  held  in  S^efendanV 
the  absence  of,  and  without  notice  to,  the  defendant  or  his  ^"^  *^*''®  ^^  , 

the  existence  of 
attorney.  these  grounds 

From  the  affidavits  of  the  defendant  and  one  Mr.  Skelton,  many ^3^'be- 
on  which  the  rule  had  been  obtained,  it  appeared  that  an  J^J^  jJli^e^^ 
action  was  brought  by  the  plaintiff  against  the  defendant,  to  t^»t  he  made 

no  objection 

recover  the  sum  of  524i  8*.  Sd.,  the  amount  of  two  bills  of  before  the  ar- 
exchange,  and  also  the  sum  of  5,999/.  18*.  5d.,  alleged  to  Jg^  tbiJhe 
be  due  upon  a  general  account ;  and  that  the  cause  having  ^»^^»d  notice 
come  on  for  trial  on  the  9th  February,  1839,  an  order  of  at  which  the 
Court  was  made,  with  the  consent  of  all  parties,  referring  received,  and 
the  cause  and  all  matters  in  difference  to  the  arbitration  and  m^^to'^J 
award  of  two  lay  arbitrators,  named  John  Cochran  and  d"ce  books  at 

tr     •  .  Ill  1  •  1        •       them,  but  that 

James  HowelL     Various  meetings  were  held,  at  which  wit-  he  had  omitted 
ncsses  were  examined  and  accounts  produced,  and  amongst  j^^^^  ^  ^. 

thouffh  it  would 
have  been  more  regular  for  the  arbitrators  to  send  notice  of  the  result  of  the  examinations  to 
the  defendant,  yet  that  the  Court  would  not,  under  the  circumstances,  set  aside  the  award 
for  such  irregularities  as  were  disclosed. 
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1841.  those  persons  who  were  called  on  behalf  of  the  plaintiff 
was  one  named  Christopher  Woollacott,  who  had  formerly 
acted  as  accountant  for  the  defendant  The  case  for  the 
plaintiff  being  completed,  the  defendant,  by  his  comisel, 
opened  his  defence;  and  on  the  3 1st  August,  1840,  the 
cases  of  both  parties  to  the  reference  were  declared  by  the 
arbitrators,  and  by  the  parties  on  both  sides,  to  be  finished 
and  closed.  On  the  17  th  December,  the  defendant  and 
Skelton  had  an  interview  with  John  Cochran,  the  arbi- 
trator, and  were  informed  by  him,  that  since  the  final 
closing  of  the  cases  as  above  stated,  the  arbitrators  had  re- 
examined Christopher  Woollacott  on  behalf  of  the  plaintiff, 
in  the  presence  of  Mr.  Shuter,  the  attorney  for  the  plaintiff, 
but  in  the  absence  of  the  defendant,  his  attorney  or  counsel ; 
that  Mr.  Howell  had  also  personally  and  alone  applied  to 
Messrs.  Herries,  the  bankers,  for  and  had  obtained  evidence 
as  to  certain  payments  alleged  to  have  been  made  by  the 
defendant  to  the  plaintiff;  and  also  to  Messrs.  Cocks  and 
Co.,  of  CharingK^ross,  but  that  their  evidence  had  not  then 
been  obtained.  The  defendant  thereupon  remonstrated 
with  Mr.  Cochran  on  the  injustice  towards  him,  of  the  arbi- 
trators examining  witnesses  and  obtaining  evidence  in  his 
absence,  and  in  the  absence  of  his  professional  advisers, 
whereupon  Mr.  Cochran  answered,  that  he  and  Mr.  Howell 
had  determined  to  examine  witnesses  privately,  with  or 
without  the  permission  of  the  defendant,  and  should  decide 
upon  such  evidence,  whether  it  pleased  him  or  not  The 
affidavits  then  went  on  to  set  forth  the  facts,  upon  which 
the  third  ground  of  complaint  was  founded,  and  as  that  was 
deemed  to  be  sufficiently  answered  in  the  affidavits  now 
produced  on  shewing  cause,  it  is  unnecessary  to  detail 
them.  The  deponents  then  stated,  that  on  the  18th  Decem- 
ber they  again  saw  Mr.  Cochran,  who  informed  them  that 
he  had  applied  to  a  Mr.  Jarvis,  of  Long-acre,  for  evidence 
as  to  a  check  alleged  to  have  been  lent  by  the  plaintiff  to 
the  defendant,  and  which  the  plaintiff's  attorney  had  pro- 
duced as  a  set-off  to  one  of  the  bills  of  exchange,  put  in  by 
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the  defendant  as  a  part  of  his  defence,  and  since  the  closing  of        1 841  • 
the  case,  and  that  he  had  found  that  the  check  could  not  be       bJ^JJ^ll 
successfully  brought  against  the  defendant ;  and  Mr.  Coch-  v* 

ran  then  said,  that  the  evidence  which  had  been  originally 
taken  before  them  went  for  nothing,  and  that  the  evidence 
which  they  were  then  procuring  shouM  decide  the  case. 
The  deponents  then  went  on  to  state,  that  they  had  been 
informed  and  believed  that  Mr.  Shuter,  the  attorney  for  the 
plaintiff,  had  been  present  at  several  of  the  private  meet- 
ings of  the  arbitrators,  held  for  the  purpose  of  going  through, 
discussing,  and  determining  upon  the  evidence  put  in  by  the 
plaintiff  and  the  defendant,  and  gave  his  opinion  as  to  the 
sum  to  be  awarded,  and  that  he  also  took  minutes  of  the 
evidence  of  Christopher  WooUacott,  but  of  which  the  de- 
fendant had  been  unable  to  obtain  a  copy ;  and  the  de- 
fendant further  swore,  that  he  believed  that  Mr.  Shuter  had 
obtained  £rom  the.  arbitrators,  or  one  of  them,  information 
of  the  times  when  they  intended  to  meet  to  consider  their 
award,  after  the  case  had  been  so  closed  on  the  3l8t  of 
August,  and  that  he  was  permitted  to  attend  and  take  an 
active  part  at  several  of  such  meetings,  but  that  no  such  in- 
formation was  ever  given  to,  or  appUed  for  by  this  deponent, 
or  to  the  best  of  his  knowledge  and  beUef,  to  or  by  any  per- 
son on  his  behalf:  and  that  neither  deponent,  nor  any  per- 
son on  his  behalf,  ever  attended  at  any  meeting,  or  took 
any  part  with  the  said  arbitrators  in  the  matter  of  the  said 
reference,  or  of  their  award  subsequent  to  the  final  closing 
of  the  plaintiff's  and  defendant's  cases  on  the  31st  of 
August,  1840.  There  was  also  an  affidavit  of  Mr.  S.  Wil- 
liams, the  defendant's  attorney,  who  deposed,  that  having 
obtained  information  of  the  reception  of  evidence  by  the  ar- 
bitrators as  above  described,  he  had  applied  to  Mr.  J. 
Howell,  one  of  the  arbitrators,  for  a  copy  of  the  minutes  of 
Mr.  Woollacott's  examination,  with  which  he  had  promised 
to  furnish  him,  but  which  the  deponent  had  never  received. 
The  award,  it  appeared,  was  made  on  the  8th  of  January, 
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1841.        1841)  and  directed  the  defendant  to  pay  to  the  plaintiff, 
^tT"'^'^"'"*^     the  sum  of  2,7361.,  together  with  the  costs  of  the  cause,  and 
V.  of  the  reference.     The  present  rule  was  obtained  on  the  14th 

«*"•  of  January.  Affidavits  in  answer,  sworn  by  Messrs.  Cochran 
and  Howell,  by  Charles  Bignall,  the  brother  of  the  plaintiff, 
by  Mr.  Woollacott,  Mr.  Shuter,  and  by  Mr.  Hook,  clerk  to 
Messrs.  Herries  and  Co.,  were  now  produced.  From  these,  it 
appeared,  that  after  the  closing  of  the  respective  cases  of  the 
plaintiff  and  defendant  on  the  31st  of  August,  1840,  the 
arbitrators  determined  on  the  1 1th  of  September,  at  a  meet- 
ing which  they  held,  and  at  which  no  person  was  present 
besides  themselves,  that  they  would  call  for  and  insist  upon 
the  production  of  all  books  of  account,  bankers'  books, 
check  books,  and  other  books,  matters,  and  things  relating 
to  all  transactions  and  dealings  between  the  plaintiff  and 
defendant;  that  written  notices  were  sent  by  them  to  the 
attorneys  of  the  plaintiff  and  defendant  for  the  production 
of  the  same,  at  the  next  meeting  of  the  arbitrators,  which 
was  fixed  for  the  25th  of  September,  and  that  on  that  day 
the  arbitrators  having  met,  it  was  found  that  the  plaintiff's 
attorney  only  was  in  attendance.  A  new  meeting  was  di- 
rected to  take  place  at  the  same  house  at  which  they  were 
then  assembled,  (Fendall's  Coffee  House),  on  the  Friday, 
2nd  of  October,  and  a  notice  was  sent  to  the  defendant,  pe- 
remptorily requiring  his  attendance,  and  the  production  of 
the  books,  the  particulars  of  which  had  been  specified  in  the 
former  notice ;  and  informing  him,  that  in  the  event  of  his 
non-appearance,  the  arbitrators  would  proceed  in  his  absence, 
but  the  defendant  still  absenting  himself  fix)m  their  meeting 
on  that  day,  a  further  adjournment  to  the  15th  of  October 
was  determined  on,  and  a  renewed  notice  for  that  day  was 
given  to  the  defendant,  with  an  intimation,  that  unless  he 
attended  then,  that  the  arbitrators  would  proceed  in  his  ab- 
sence. On  the  15th  of  October,  the  arbitrators  and  the 
plaintiff's  attorney  were  once  more  in  attendance,  and  then 
certain  books  were  produced  to  them,  as  coming  from  the 
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defendant,  which  it  appeared  had  been  left  by  mistake  at        1841. 
the  King's  Arms,  Palace  Yard,  instead  of  at  the  Exchequer      Bignall 

Coffee  House,  but  the  defendant  was  still  absent,  and  no        ^  ^' 

Gale. 

one  appeared  on  his  behalf  The  plaintiTs  attorney  then 
delivered  up  all  the  books  and  papers  belonging  to  the 
plaintiff,  which  were  in  his  power  or  custody,  and  the  arbi- 
trators, thereupon,  proceeded  with  the  reference;  they  found 
great  di£5culty,  howeyer,  in  the  examination  of  several  of 
the  bills  of  exchange,  put  in  by  the  defendant,  relating  to 
the  accounts  in  dispute  between  the  plaintiff  and  defendant, 
by  reason  of  the  defendant  having  withheld  several  important 
books,  amongst  which  were  the  balance  books,  check  books, 
and  bill  books,  and  the  arbitrators  were,  therefore,  desirous, 
and  mutually  agreed  that  Mr,  Woollacott  should  be  re« 
called,  to  identify  the  books  which  had  been  produced  by 
the  defendant,  and  to  specify  what,  if  any  books  he  knew 
the  defendant  had  possessed  which  were  not  produced, 
and,  therefore,  they  requested  the  plaintiff's  attorney  to 
procure  his  attendance.  On  the  4th  of  December,  Mr. 
Woollacott  appeared,  and  the  arbitrators  put  some  questions 
to  him,  with  respect  to  the  books,  and  requested  Mr.  Shuter 
to  take  down  in  writing  the  statement  which  he  made,  while 
they  looked  over  the  books  which  were  identified,  and  Mr. 
Woollacott  having  spoken  to  the  identity  of  some  of  the 
books,  declared  that  there  were  two  bill  books,  besides  check 
books  and  balance  books  which  were  not  produced,  and 
which  would  have  afforded  important  information.  Imme- 
diately after  the  examination  of  this  witness,  he  quitted  the 
room  with  Mr.  Shuter,  no  comment  having  been  made  by 
the  arbitrators,  upon  what  had  occurred  The  affidavits 
then  went  on  to  state  that  some  doubt  existing  as  to  the 
real  dates  of  some  bills  of  exchange,  which  had  been  pro- 
duced by  the  defendant,  by  reason  of  a  portion  of  their 
contents  being  cut  off  or  obliterated,  it  was  mutually  agreed 
between  the  arbitrators  that  they  should  make  inquiries  of 
Messrs.  Cocks  and  Co.,  and  Messrs.  Herries  and  Co.,  with 
respect  to  these  bills,  and  also  that  they  should  make  in- 
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quiries  of  Mr.  Jarvis,  with  regard  to  the  check  named  in 
the  affidavit  in  support  of  the  rule,  in  order  that  they  might 
obtain  a  knowledge  of  fiurts,  which  might  guide  them  in 
their  decision.  The  affidavit  further  stated,  that  the  plain- 
tiff's attorney  had  not,  at  any  time  interfered  with  the  pro- 
ceedings of  the  arbitrators,  except  so  fiu-  as  has  been  stated^ 
that  he  never  attended  any  private  meeting  of  the  arlM- 
tratora,  for  the  purpose  of  discussing  or  determining  the 
evidence  put  in,  and  that  no  person  was  aware  of  the 
amount  for  which  the  award  was  made,  before  the  same 
was  published,  except  the  sohcitors  by  whom  the  same  was 
prepared.  It  was  now  contended,  that  the  whole  of  the 
allegations  contained  in  the  affidavits  which  had  been  pro- 
duced in  support  of  the  rule,  were  fully  answered,  and  that 
the  Court  would  not  re-open  the  whole  matters  which  had 
already  been  decided  upon.  The  defendant  had  been  made 
aware  of  what  was  going  on,  before  the  award  was  made, 
but  he  offered  no  objection  then  to  the  proceedings,  but  as 
soon  as  he  found  that  the  award  was  against  him,  he  sou^t 
to  set  it  aside.  He  had  had  abundance  of  notice  toi^pear  at 
those  proceedings  of  which  he  complained,  and  it  might  have 
been  a  reasonable  belief  on  the  part  of  the  arbitrators,  that  he 
had  abandoned  his  defence  altogether.  The  cases  of  Ai^ 
kinson  v.  Abraham{a)f  and  Hewlett  \.Laycock{b),  werecited. 

Shee,  Serjt,  in  support  of  the  rule,  contended  that  the 
arbitrators  had  been  guilty  of  such  gross  irregularities  in 
proceeding  in  the  absence  of  the  defendant,  that  the  Court 
would  not  permit  the  award  to  be  sustained.  The  re-examina- 
tion of  a  witness  had  irregularly  taken  place  with  the  know- 
ledge and  the  consent  of  the  plaintiff's  attorney,  and  the  Court 
would  not  allow  the  arbitrators  to  decide  what  effect  the  evi- 
dence thus  obtained  had  had  upon  their  minds,  Fetherstone 
V.  Cooper  (c).  It  was  the  du^  of  the  arbitrators  to  send 
whatever  new  evidence  they  had  obtained,  to  the  defendant. 

(fl)  1  Bo8.  &  P.  175.  (c)  9  Vc8.  67. 

(6)  2  Carr.  &  P.  574. 
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He  also  cited  Phipps  v.  Ingram  (a),  Watson  on  Awards^        1841. 
p.  236,  Re  Hick  and  Others  {b)^  and  Walker  v.  Frobisher(c).     ^^bJ^JJTll 


TiNDAL,  C.  J. — In  coming  to  a  determination  upon  this 
case,  I  cannot  lose  sight  of  that  which  makes  a  great  im- 
pression on  my  mind,  that  the  defendant,  for  three  weeks 
before  the  award  was  made,  knew  of  all  the  objections  which 
are  now  raised,  and  never  made  them  the  ground  of  com- 
plaint to  the  arbitrators  themselves.  He  was  informed  on 
the  17th  of  December,  that  a  witness  had  been  examined, 
and  he  was  told  by  Mr.  Cochran,  not  only  that  Christopher 
Woollacott  had  been  recalled,  but  that  the  arbitrators  had 
also  been  to  other  persons,  and  had  obtained  information 
from  them.  Now  what  right  had  the  defendant  to  lie  by 
with  these  grievances  dormant  in  his  bosom,  with  a  de- 
termination that  if  the  award  was  against  him,  he  should 
come  forward  and  raise  these  objections?  I  think  that 
if  he  intended  to  make  the  objections,  he  should  have 
raised  them  at  once,  and  should  not  have  deferred  making 
them  until  after  the  award  had  been  published.  But 
I  think  that  there  is  another  ground  also  on  which  the 
objections  of  the  defendant  are  answered.  That  is,  that 
in  the  course  of  the  investigation,  after  the  examination  of 
witnesses  had  been  opened  afresh,  for  the  case  was  closed 
on  the  31st  of  August,  three  notices  were  given  to  the  de- 
fendant for  three  different  days  to  appear  and  produce  cer- 
tain books  and  papers.  On  the  11th  of  September,  a  meet- 
ing was  fixed  to  take  place,  at  which  it  was  agreed  that 
certain  books  should  be  brought  together,  and  notice  was 
given  both  to  the  plaintiff  and  the  defendant  to  be  there. 
The  plaintiff  attended,  but  the  defendant  neither  by  him- 
self nor  his  attorney  appeared,  and  there  was  in  conse- 
quence, an  adjournment  to  the  25th.  Notice  was  again 
given  both  to  the  plaintiff  and  defendant  for  that  day,  but 
the  defendant  did  not  appear.     There  was  a  new  adjourn- 

(a)  Ante,  vol.  3,  p.  669.  (c)  6  Ves.  Jun.  70« 

{b)  8  Taunt.  C94. 


Gale. 
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1841.  ment  to  the  2ih1  of  October,  fineah  notices  being  giren,  but 
the  defendant  again  made  de&olt,  and  then  there  was 
a  final  notice,  that  unless  the  books  were  produced  by 
the  15th  of  October,  none  would  be  reoeired.  What 
more  could  the  arbitrat<MB  do?  I  think  that  they  may 
well  have  supposed  that  the  defendant  meant  to  lesre  the 
caae  as  it  stood,  and  that  they  were  ri^t  in  thns  pvooeed- 
ii^  with  their  inquiiy.  But  after  all,  if  it  had  appeared 
that  any  serious  injury  was  sustained  by  the  defendant 
by  what  took  place  in  the  couise  of  this  examination,  al* 
though  he  would  even  then  have  appealed  with  a  very  bad 
Ikoe  to  raise  the  objection,  the  case  might  have  been  opened, 
but  it  appeals  that  all  the  witnesses  who  were  examined 
did,  was  to  place  the  defendant's  books  before  the  arbi- 
trators, so  that  they  might  consider  their  contents.  This 
case  then  comes  within  the  case  i^X  Atknwm  v.  jtbrakams, 
where  it  was  agreed,  that  after  the  examination  of  the  wit- 
nesses was  concluded,  the  arbitratixs  should  be  at  liberty  to 
recal  them,  and  examine  them  for  themselves ;  and  when 
we  take  into  consideration  the  knowledge  of  the  defendant 
of  what  had  been  done,  and  the  circumstance  of  his  refusal 
to  attend  the  arbitrators  when  he  was  summoned,  I  think 
it  would  be  improper  to  re-open  the  case. 

BosANQUET,  J.— 'I  am  of  the  same  opinion.  If  any  ir- 
regularity was  committed  by  the  arbitrators  in  this  case,  it 
was  an  im^ularity  of  which  the  defendant  had  full  notice 
long  before  the  award  was  made,  and  not  only  had  he  fuU 
notice  of  the  irregularity,  but  full  notice  also  of  the  intention 
of  the  arbitrators  to  proceed  upon  the  information  which 
they  had  obtained  by  means  of  it  The  arbitration,  as  fer 
as  parol  evidence  was  intended  to  be  taken,  closed  on  the 
3l8t  of  August,  but  it  was  competent  for  the  arbitrators 
to  require  further  evidence,  either  documentaiy  or  parol, 
if  they  thought  fit  They  came  to  the  resolution  in  the 
month  of  September,  that  all  books  should  he  called  for. 
Three  notices  are  given   to   both   the  plidntiff  and   de- 
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fendant  to  attend.     The  defendant  has  notice  in  writing,        1841. 
but  he  does  not  think  fit  to  attend.     An  adjournment  is,       b'^^^Tl 
in  consequence,  necessary,  and  a  second  notice  is  given ;  v. 

but  to  this  he  is  equally  inattentive;  and  again,  upon  a  third 
notice  being  given,  he  still  absents  himself  from  the  meet- 
ing. What  were  the  arbitrators  to  suppose,  but  that  he 
stood  upon  what  had  been  set  up  on  his  behalf  before,  and 
that  perceiving  that  the  case  was  going  against  him,  it  was 
useless  for  him  to  strive  any  further?  The  arbitrators  had 
desired  that  all  books  should  be  called  for,  and  notice  had 
been  given  to  both  parties  to  bring  them.  The  plaintiff 
brought  his  books,  and  the  defendant  sent  a  certain  number ; 
and  then  it  appears,  that  the  arbitrators  having  already  ex- 
amined a  person  named  Christopher  Woollacott  on  the  part 
of  the  plaintiff,  who  had  been  employed  by  the  defendant 
as  an  accountant,  they  sent  for  him,  and-  desired  to  know 
whether  the  books  produced  by  the  defendant  were  those 
which  came  in  question  in  the  investigation.  He  said  that 
he  did  not  think  that  all  the  books  were  produced,  but  that 
those  which  had  been  sent,  were  some  of  those  which  were 
referred  to.  All  this  was  communicated  to  the  defendant 
on  the  17th  of  December,  but  he  never  sent  to  know  what 
Wollacott  had  sdd,  or  to  offer  any  objection  to  the  further 
proceedings  of  the  arbitrators.  He  was  told  also,  that  there 
had  been  some  inquiry  at  certain  bankers  as  to  certain  bills 
which  had  been  sent  in,  but  he  lay  by  until  the  award  was 
made,  and  a  few  days  after  it  was  made,  he  moved  for  this 
rule.  Whatever  irregularity  there  may  have  been  in  the 
conduct  of  the  arbitrators  in  examining  Woollacott,  and  in 
endeavouring  to  discover  whether  there  really  was  any 
meaning  in  these  bills,  I  think,  that  after  the  continued 
reftisal  of  the  defendant  to  attend  the  arbitrators,  and  his 
neglect  to  take  objections  to  the  proceedings,  after  he  had 
been  made  acquainted  with  them,  before  the  award  was 
made,  the  award  cannot  now  be  objected  to,  and  this  rule 
must  be  discharged. 


9. 

Gale. 
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1841.  CoLTMAN,  J. — ^I  am  of  opinion,  that  under  the  circran- 

BioNALL  stances  of  this  case,  there  is  not  sufficient  ground  fiwr  dis- 
turbing the  award.  The  circumstance  weighing  upcm  my 
mind,  is  that  of  the  repeated  notices  given  to  the  defendant 
to  attend  the  arbitrators,  the  last  of  which  was  accompanied 
by  a  peremptory  intimation,  that  unless  the  defendant  at- 
tended, the  case  would  proceed  in  his  absence.  I  do 
not  see  what  conclusion  the  arbitrators  could  come  to, 
when  he  n^lected  to  obey  those  repeated  summonses,  but 
that  he  had  abandoned  the  business.  He  might  have  sop- . 
posed  that  the  production  of  documents  would  have  led  to 
some  further  discussion,  but  he  omitted  to  attend,  and  he 
appears  to  have  entirely  abandoned  his  defence,  beyond 
that  which  he  had  already  raised.  Under  these  ciicom- 
stances  the  arbitrators  went  on,  and  thou^  perhaps,  they 
would  have  done  better  if  they  had  given  notice  to  the  de- 
fendant of  what  took  place,  yet  I  cannot  say,  that  after  the 
original  de&ult  of  the  defendant,  they  were  bound  to  do  sa 
The  defendant  was  aware  of  all  the  circumstances,  however, 
before  the  award  was  made,  but  he  did  not  apply  for  a 
further  day  to  bring  forward  any  new  fects,  but  he  was  con- 
tent to  lie  by  and  take  his  chance  of  the  award,  and  then, 
when  he  feund  that  it  was  against  him,  he  came  forward  to 
complain  of  this  grievance.  If,  therefore,  any  injury  was 
produced  to  the  defendant,  it  was  his  own  fault,  and  the 
award  cannot  now  be  set  aside. 

Erskine,  J. — I  cannot  say,  upon  looking  at  the  whole  of 
the  facts  of  this  case,  that  the  arbitrators  have  proceeded 
with  perfect  regulari^,  because,  although  they  gave  notice 
to  the  defendant,  that  unless  he  attended  their  meeting  they 
would  proceed  ex  parte,  that  seems  rather  to  import  that  they 
would  proceed  ex  parte  to  the  consideration  of  these  docu- 
ments, than  to  the  further  examination  of  witnesses ;  and  if 
it  had  appeared  that  the  defendant  had  incurred  any  injury 
in  consequence  of  that  inquiry  subsequently  made,  I  should 


Galb. 
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have  thought,  notwithstanding  the  notices  given,  that  this  1B41. 
Court  would  have  interfered  to  set  the  matter  right  But,  biowai.l 
taking  the  whole  of  the  case,  as  it  appears  upon  the  affida- 
vits, it  should  seem  that  the  defendant  produced  documents, 
some  of  them  mutilated,  and  some  not  dated,  upon  which  it 
was  impossible  for  the  arbitrators  to  come  to  any  conclusion 
without  further  inquiry ;  and  as  the  defendant  had  been 
summoned  to  produce  all  these  documents  to  fix  dates,  the 
arbitrators  thought  it  right  to  make  inquiries  of  Messrs. 
Cox  &  Ca,  and  of  other  persons,  as  to  dates,  which  they 
could  not  otherwise  ascertain.  The  defendant  has  not 
shewn  that  the  result  of  this  inquiry  produced  any  injury 
to  him,  and  as  he  has  lain  by,  with  a  view  to  set  aside  the 
award,  after  it  was  made,  although  he  had  notice  of  the  ex- 
amination of  the  witnesses  before  the  award  was  made,  and 
in  time  for  him  to  object  to  the  examination  or  re-examina- 
tion of  those  persons,  the  award  cannot  be  set  aside.  There- 
fore, although  there  might  have  been  something  which 
would  amount  to  irregularity  on  the  part  of  the  arbitrators, 
the  defendant  has  waived  it  by  his  own  conduct,  and  cannot 
succeed  in  the  present  attempt  to  take  advantage  of  it 

Rule  dischaiged. 


Newton  v.  Harland  and  Another. 

A  rule  had  been  obtained  by  the  plaintiff  in  person  in  this  Where  upon 
suit,  calling  upon  his  attorney  to  shew  cause  why  he  should  of  uuittoraey's 
not  pay  to  him  the  costs  of  the  taxation  of  his  bill  of  costs,  J'^*  of  corts, 

between  at* 

as  between  attorney  and  client,  and  why,  upon  certain  torneyand 
terms  which  were  set  out,  proceedings  should  not  be  stayed,  peared  that' 
in  an  action  now  pending  in  the  Court  of  Exchequer,  and  why  ^^Jeb  rmeot 

of  business 
done,  and  disbursements  made,  daring  a  period  in  which  the  attorney,  although  an  attorney  of 
the  Q.  B.,  was  not  oualified  to  practise  in  the  C.  P.,  (the  charges  haring  arisen  before  the 
statute  7  Wra.  4,  ana  1  Vict.  c.  56,)  and  those  charges  were  struck  off;  the  Court  held,  that 
the  Master,  in  making  that  reduction  was  right,  and  that  the  total  amount  of  the  bill  being 
thus  reduced  by  more  than  one-sixth  by  such  taxation,  the  attorney  was  liable  to  |>ay  the  costs 
of  taxation. 

VOL.   IX.  T   T  D.    ?•  G> 
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Kbwton 

p. 

Haeland 

■od  Another. 


the  attorney  should  not  pay  the  coats  of  this  application. 
It  appeared,  from  the  affidavits,  that  the  attorney  had  been 
retained  by  the  plaintiff  to  conduct  the  proceedings  in  an 
action  of  trespass,  brought  by  him  against  the  defendants; 
The  cause  had  proceeded  to  issue,  when  it  was  discovered 
by  the  defendants  that  the  attorney,  although  an  attorney 
oi  the  Court  of  Queen's  Bench,  was  not  qualified  to  act  as 
an  attorney  of  this  Court  during  a  considerable  portion  of 
the  time  for  which  he  had  been  so  engaged.  On  the  15th 
July,  1837,  the  statute  (7  Wm.  4,  and  1  Vict  c  56,  s.  4,)  came 
into  operation,  entitling  an  attorney  of  one  Court  to  practise 
in  other  Courts.  The  bill  of  costs  delivered  by  the  attorney 
to  the  jdaintiff,  included  chaiges  for  business  done,  and 
disbursements,  &c.,  made  both  before  and  since  the  13th 
July,  1837  (a).  So  much  of  the  bill  as  referred  to  the 
period  preceding  that  date  was  struck  off  by  the  Master, 
and  by  this  reduction  the  total  amount  of  the  bill  was 
reduced  by  more  than  one-sixth.  The  present  motion  had 
in  consequence  been  made,  under  the  provisions  of  the 
2  Gea  2,  c.  23,  s.  23. 


Andrews^  Serjt,  now  shewed  cause,  and  contended  that 
the  case  came  within  the  principle  of  the  decision  in  White 
V.  Milner  (b\  Upon  the  second  point  raised  by  the  rule, 
he  uiged,  that  the  Court  could  have  no  jurisdiction  over 
the  cause  in  the  Exchequer;  and  that  as  the  rule  asked  too 
much,  and  the  terms  proposed  were  different  from  those 
which  had  been  before  offered  by  the  plaintiff,  as  it  appeared 
from  the  affidavits,  the  Court  would  not,  even  if  the  rule 
were  made  absolute,  give  the  plaintiff  the  costs  of  the 
application. 

Mr.  Newton,  the  plaintiff  in  person,  in  support  of  the  rule, 
contended  that  the  charges,  which  had  been  struck  out,  were 
inserted  in  the  bill  with  a  perfect  knowledge,  on  the  part  of 


ia)V\deNewtonv,  Spencer, ante,      5  Scott*  489,  S.  C. 
vol.  6,  p.  401 ;  4  Bing.  N.  C.  174  ;  (5)  3  H.  B1.  357. 
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the  attomeyy  that  he  had  no  right  to  them,  and  the  Conrt  1841. 

would  hold  him  responsible  for  his  improper  eadeavour  to  newton 

obtain  them,  by  compelling  him  to  pay  the  costs  of  taxation,  <'• 

and  of  thb  rule.  and  Another. 

Cur*  adv.  tmlL 


TiNDAL,  C.  J. — This  is  a  case  in  which  Mr.  Newton,  the 
plaintiff,  has  carried  his  attorney's  bill  before  the  officers  of 
the  Court,  to  be  taxed  as  between  attorney  and  client;  and 
upon  the  taxation  it  appeared,  that  during  a  considerable 
time  for  which  the  attorney  was  retained  by  Mr.  Newton, 
and  during  which  he  performed  services  for  him,  he  had 
not  been  entered  as  an  attorney  of  this  Court :  he  was  an 
attorney  of  the  Court  of  King's  Bench,  but  not  of  this 
Court;  and  these  transactions  happened  before  the  time 
when  an  attorney  of  one  Court  was  enabled  to  practise  in 
another  Court  The  objection  of  Mr.  Newton  is,  that  all 
those  items  of  charges  down  to  the  13th  July,  1837,  and  all 
fees,  and  in  some  instances  disbursements  of  the  attorney 
in  the  progress  of  the  cause  being  made,  and  the  work  and 
labour  done  by  him  as  an  attorney  of  this  Court,  when  his 
name  was  not  on  the  rolls  of  the  Court,  they  could  not,  by 
law,  be  charges  which  he  was  entitled  to  recover,  and  that 
more  than  one-sixth  having  been  taxed  off  the  whole  bill, 
the  attorney  is  liable  to  the  costs  of  taxation.  We  think  that 
the  Master  was  right  in  the  view  which  he  has  taken,  namely, 
that  by  law  these  charges  were  not  allowable,  and  that, 
therefore,  they  should  be  struck  out  of  the  bilL  Then  the 
second  ground  upon  which  this  application  rests  is,  that  in 
consequence  of  this  striking  off  the  charges  of  the  attorney, 
the  whole  of  the  amount  of  the  bill  has  been  reduced  by 
more  than  one-sixth.  The  statute,  2  Geo.  2,  c.  23,  s,  23, 
provides,  that  where  an  attorney's  bill  is  reduced  by  more 
than  one-sixth  on  taxation,  the  costs  of  taxation  shall  &U 
upon  the  attorney.  It  was  upon  this  ground  that  we  wished 
to  consider  the  case,  as  we  wished  to  have  the  statement  of 
the  Master,  whether  this  case  could  be  considered  as  falling 

T  T  2 
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1841.  within  the  principle  of  any  of  those  cases  which  decided, 
Newtom  ^^  although  the  taxation  reduced  the  bill  by  more  than  <»ie- 
_   ^'  sixths  yet  where  such  rednction  has  not  been  by  the  actual 

Hari.avd  .  . 

and  ABocber.    taxation  of  each  item,  but  by  leaving  out  of  the  bill  a  whole 
class  of  charges,  which  were  introduced  either  by  misappre- 
hension or  mistake,  the  bill  is  not  within  the  strict  terms  of 
the  statute.     Then,  would  this  case  fidl  within  those  cases? 
The  first  case  is  that  of  White  v.  Milner  (a),  where  an 
attorney,  in  making  out  his  bill  against  his  client,  put  in 
various  items  which  were  not  properiy  chargeable,  and  the 
Court  held,  that  as  the  costs  taxed  off  conrasted  of  one 
whole  class  which  the  attorney  had  no  reascHi  to  diaige 
against  his  client,  but  which  were  chaigeable  against  some 
one  else,  the  mere  striking  out  of  those  charges  was  not,  in 
effect,  a  reduction  of  the  bill  by  the  taxation  of  particular 
items,  but  that  the  case  stood  as  if  the  original  bill  had  been 
in  the  same  form  as  it  was  after  the  striking  out  of  these 
items.     The  case  of  Morris  v.  Parkinson  (6)  shews  that  this 
principle  ought  not  to  be  extended.     There  an  action  was 
brought  in  the  wrong  form,  and  was  discontinued  on  that 
ground,  and  then  a  new  suit  was  commenced.     The  bill  of 
costs  went  before  the  Master  for  taxation,  and  by  taking  off 
those  chai^ges,  made  in  respect  of  the  original  action,  the 
amount  of  the  bill  was  reduced  by  more  than  one-sixth ; 
and  the  Court  then  held,  and  I  think  properly,  that  these 
were  items  which  did  not  properly  fall  within  the  reach  of 
the  case  of  White  v.  Milner,  and  that  the  charges  being 
made  entirely  through  the  &ult  of  the  attorney,  he  was 
liable  to  the  consequences  of  his  own  improper  conduct,  and 
must  pay  the  costs  of  taxation,  as  in  the  case  of  any  other 
overchmige.   We  think  that  this  case  &lls  within  the  principle 
of  that  decision.     It  is  with  some  regret  that  we  throw  upon 
the  attorney  the  costs  of  taxation,  and  we  trust  that  they 
are  not  laige  in  amount,  but  as  the  items  are  struck  out,  on 
the  ground  that  they  are  not  allowable  by  law,  I  am  afiraid 

(a)  2  H.  Bl  357. 

db)  2  C,  M.  &  R.  178 ;  ante,  vol.  3,  p.  744,  S.  C. 
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to  extend  the  principle  of  the  case  of  Morris  v.  Parkinsoih 
by  saying  that  they  constitute  a  class  of  charges  within  the 
case  of  White  v.  Milner;  I,  therefore,  think,  and  my  brethren 
agree  with  me,  that  the  rule  for  allowing  the  plaintiff  the 
costs  of  taxation  should  be  made  absolute.  With  regard  to 
the  costs  of  this  application,  a  greater  discretion  is  given  to 
the  Court,  and  as  on  this  occasion,  it  was  not  simply  a  rule 
to  give  the  plaintiff  the  costs  of  taxation,  but  also  a  rule 
which  embodies  in  it,  the  settlement  of  another  action  be- 
tween the  attorney  and  Mr.  Newton,  and  as  the  offers  made 
by  Mr.  Newton,  before  the  rule  was  obtidned,  are  not  in  the 
same  terms  as  those  made  in  this  rule,  we  are  of  opinion 
that  the  costs  of  this  application  should  not  be  included  in 
the  rule. 

Rule  absolute,  without  costs. 


1841. 


Newton 

Hakland 

tnd  Another. 


Davis  v.  Chapman. 

X  HE  declaration  stated,  that  the  plaintiff  heretofore,  to  To  an  action 
wit,  on  the  18th  of  August,  1836,  in  the  Court  of  ELing's  jH^hal  for 
Bench,  by  the  consideration  and  judgment  of  the  said  J^f^Jj^lJ'  ^^ 
Court,  recovered  against  John  Noel  360/L,  which  were  ad-  pleaded,  tliat 

....  .  after  the  al- 

judged  to  the  said  plaintiff  in  and  by  the  said  Court,  &c.  for  leged  escape 
his  the  said  plaintiff's  damages,  by  him  sustained,  as  well  on  J^n^^^  E^fbe- 
occasion  of  the  not  performinir  by  the  said  J.  Noel  of  cer-  ^*"*  *^*  ®^"" 

i  ^     •'  mencement 

tain  promises  before  then  made  by  him  to  the  said  plaintiff,  of  the  suit,  and 

as  for  his,  the  said  plaintiff's  costs  and  charges  by  him,  fendanthad 

about  his  suit  in  that  behalf  expended,  whereof,  &c.     And  ^^)^voiun. 

the  said  plaintiff  avers,  that  therefore  afterwards,  to  wit,  on  J*"^y  ""^  **^ 

'^  ^  his  own  ac- 

the  2nd  day  of  November,  in  Michaelmas  Term,  1836,  the  cord  returned 
said  J.  Noel  being  then  personally  present  in  the  said  custody  of  the 
Court,  &c.,  was  then  and  there,  in  and  by  the  said  Court,  ^"^Sf^htrthe"**^ 

said  defendant. 


did  thereupon  then  keep  and  detain,  and  always  firom  thence  hitherto  hath  kept  and  detained, 
and  before  and  at  the  commencement  of  this  suit,  kept  and  detained,  **  and  stifi  doth  keep  and 
detain  the  said  prisoner  in  his  custody  as  such  Marshal,  in  ezecu^on,  at  the  suit  of  the  plaintiff:** 


Held,  that  under  the  terms  of  the  pica,  evidence  of  an  escape  since  the  commencement  of  the  toit, 
was  inadmissible 


Da 


U4I.        iK^acdie  pc»«r  <si  me 

g£  m 

At,,  efaaqsed  in  cxecQtkaa  &r  the  aid  flHiof 
340£  the  damages 
J.  S<>eliiu»fai^ 
{MDttl  of  the 

kepc  and  drttinfd  tbe  aid  J.  Soei,  &cl,  nodi  ht,  tke 
df  irmiyifj  ice,  noc  legjulkiig  Ae  Aaty  cf  his  aid  ofce^  fai, 
a&ciwanii  and  befage  the  fiMMnrmrama  of  tiiiB  acDon»  to 
wit^oD  the  16cfaof  Aprfl  1838,  frcelj  aid  ^rohnlaflj  aaf- 
&red  and  pennmed  the  and  J.  Soei  lo  eac^w  and  gD  al 
iaige  cot  of  the  aaud  prBoOy  and  oat  of  the  cuatody  of  the 
aaid  defendant,  whercsoerer  the  aid  J.  Nod  wooU,  withoul 
restraint,  and  without  the  license  and  against  the  will  of  the 
aaid  plaintiff,  then  and  sdll  being  wfaoDj  unpaid  and  im- 
Mtiflfied,  the  aid  smn  of  IS5L  I5s^  &c^  and  the  jadgDMnt 
then  and  sdll  being  in  ibrce  and  effect  whoHj  unpaid  and 
unatiafied.     Bj  reaaon  wfacieol^  &c. 

Plea;  That  after  the  said  commitment  of  the  said  J. 
Noel  to  the  custody  of  the  defendant  in  ezecndon  a  afixe- 
aid,  to  wit,  on  the  I6th  of  April,  1838,  afonsaid,  be^  the 
aid  J.  Noel,  wrongfuDT,  pririlv,  and  without  the  know- 
ledge, penniasion,  or  consent  of  the  defendant,  escaped 
from  and  out  of  the  custody  of  the  defendant  a  such  Mar- 
shal a  aforesaid,  to  places  to  him,  the  said  defendant,  un- 
known, without  the  knowledge,  penmsEion,  or  consent  of 
the  defendant;  and  the  defendant,  in  feet,  further  saidi, 
that  the  ssud  J.  Noel  afterwards,  and  before  the  oonmiience- 
ment  of  this  suit,  and  before  the  defendant  had  notice  (V 
knowledge  of  such  escape,  or  of  the  said  J.  Noel  being  out 
of  the  custody  of  this  defendant,  a  in  the  declaradon  men- 
tioned, to  wit,  on  the  day  and  year  last  aforesaid,  ycdiu^ 
tarily,  and  of  his  own  accord,  and  without  the  knowledge  of 
the  defendant,  returned  back  again  into  the  custody  of  the 
defendant  a  such  Marshal ;  and  that  he,  the  said  defendant, 
did  thereupon  then  keep  and  detain,  and  always  from  thence 
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hitherto  hath  kept  and  detained,  and  before  and  at  the  time        1841. 

of  the  commencement  of  this  suit  kept  and  detained,  and 

still  doth  keep  and  detain  the  said  J.  Noel  in  the  custody 

of  him,  the  defendant,  as  such  Marshal,  in  execution,  at  the 

suit  of  the  plaintiff,  &c     And  the  defendant  further  saith, 

that  he,  the  defendant,  had  not  any  knowledge  or  notice  of 

the  said  escape,  or  of  the  said  J.  Noel  being  out  of  the 

custody  of  the  said  defendant  during  tiie  said  time  or  any 

part  thereof,  whilst  the  said  J.  Noel  was  so  out  of  the  cu8« 

tody  of  the  said  defendant,  and  had  escaped  as  above,  in  the 

said  declaration  in  that  behalf  complained,  (a) 

Replication ;  d^  irgurid. 

The  plaintiff  delivered  a  particular  of  the  time  and  place 
at  which  the  alleged  escape  took  place,  stating  that  tiie  time 
was  between  tiie  hours  of  eight  o'clock  in  the  evening  of 
Monday,  the  16th  of  April  1838,  and  three  o'clock  on  the 
following  day,  and  tiiat  the  place  was  m  or  about  Green- 
VTich,  in  the  county  of  Kent 

The  cause  was  tried  before  Erskine,  J.,  in  London,  on 
the  7th  of  July,  1840,  when  evidence  was  given  by  the 
defendant  in  support  of  his  plea,  to  show  tiiat  the  pri- 
soner, John  Noel,  had  returned  to  custody  after  his  escape 
on  the  16th  of  April,  and  before  the  21st  of  tiiat  month,  on 
which  day  the  present  action  was  commenced.  The  plain- 
tiff then  sought  to  put  in  evidence  that  Noel  had  escaped 
again  in  the  month  of  May,  after  action  brought,  to  tiie  re- 
ception of  which  the  defendant  objected.  The  learned 
Judge  was  of  opinion,  that  all  evidence  v^as  inadmissible, 
which  was  adduced  with  a  view  to  shew  any  escape  after 
the  suit  was  commenced,  and  the  juiy  eventually  found  a 
verdict  for  the  defendant 

Spankiey  Seijt,  in  Michaelmas  Term,  (in  the  absence  of 
Andrewsy  Seijt),  moved  for  a  rule  calling  upon  tiie  defend- 
ant to  shew  cause  why  that  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  on  the  ground  that  the  evidence  ten- 
Co)  Vide,  ante,  vol.  7,  p.  429 ;  7  Scott,  458 ;  5  Bing.  N.  C.  453,  S.  C. 
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1841.        dered  had  been  improperly  rejected ;  of  misdirection  on  the 
^'^^^^^    part  of  the  learned  judge,  in  telling  the  jury  that  the  occur- 
^'  rences  subsequently  to  the  21st  of  April  formed  no  part  of 

the  evidence  for  their  consideration :  and  also  that  the  ver- 
dict was  against  evidence.  It  was  urged  that  the  terms  of  the 
plea  rendered  admissible  the  evidence  which  had  been  re- 
jected. The  words  which  were  employed  in  allying  that  the 
defendant  had  detained  Noel  in  his  custody  after  his  first 
escape,  and  **  from  thence  hitherto  hath  kept  and  detained 
him,  and  still  doth  keep  and  detain  him,"  must  be  taken  to 
refer,  not  to  the  date  of  the  commencement  of  the  suit,  but  to 
the  date  of  the  plea.  It  might  be,  that  the  defendant,  m 
making  that  allegation,  had  stated  his  defence  too  laigely, 
but  having  selected  his  own  terms  he  must  abide  by  them ; 
and  the  plea  would  be  only  satisfied  by  proof  to  the  ex« 
tent  suggested,  and  shewing  that  the  detention  had  been 
continuous  up  to  the  time  of  plea  pleaded ;  and  at  all  events 
evidence  offered  by  the  plaintiff  to  contradict  the  statement 
made  ought  not  to  have  been  rejected. 

The  Court  having  granted  the  rule, 

Talfourd,  Serjt,  Channellf  Serjt,  and  Hoggins,  now 
shewed  cause.  It  was  sufficient,  under  the  terms  of  the 
plea,  to  shew  that  Noel  had  been  detwied  in  custody  up  to 
the  time  of  the  commencement  of  the  suit,  Griffiths  v. 
Eyles.  (a)  The  allegation  that  the  defendant  had ''  hither- 
to" detained  him  in  custody  was  immaterial,  and  if  the  de- 
fendant proved  that  which  was  his  substantial  defence  it 
was  sufficient.  Chambers  v.  Janes  (i),  Spilsbury  v.  Mickle 
thwaite  (c),  Atkinson  v.  Warne  (d),  Jones  v.  Sir  W.  Clay^ 
ton  {ey  It  was  not  because  some  unnecessaiy  fact  was 
alleged  in  the  plea  that  the  defendant  was  bound  to  prove 
it,  and  evidence  offered  to  contradict  such  a  &ct  was  equally 
useless,  and  therefore  inadmissible.     The  real  ground  <m 

(a)  1  B.  &  P.  413.  {d)  1  C,  M.  &  R.  827. 

(6)  1 1  East,  406.  (f)  4  M.  &  S.  349. 

(c)  I  Taunt.  146. 
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which  the  action  was  founded  was  shewn  by  the  terms  of       1841. 
the  particular,  and  the  Court  would  not,  therefore,  allow     ^^^^^viT^ 
this  objection  to  preyaiL     [Tindal,  C.  J. — Could  the  plain-  «• 

Chapman 

tiff  have  replied  to  this  plea,  that  since  the  action  was 
commenced,  there  had  been  a  new  escape  ?]  He  could  not. 
Janes  ▼•  Pope  (a)  was  also  referred  to. 

Andrews,  Serjt,  (with  whom  was  Wordsworth),  The 
terms  of  the  plea  distinctly  extended  the  time  within  which 
Noel's  absence  from  custody  might  be  proved,  up  to  the 
period  of  plea  pleaded,  by  the  introduction  of  the  words 
alleging  that  the  defendant  had  detained  him  hitherto,  from 
the  time  of  his  returning  into  custody.  [^Erskine,  J. — Does 
de^nfurid  put  in  issue  anything  more  than  the  essential  alle- 
gations of  the  plea  ?]  The  evidence  tendered  might  have 
been  advantageous  to  the  plaintiff,  as  shewing  that  some  con- 
versations had  arisen  with  respect  to  the  second  escape,  in 
which  the  defendant  had  admitted  his  knowledge  of  that 
which  had  first  occurred.  [Ershine,  J. — That  was  not  sug- 
gested at  the  trial.]  The  defendant,  at  all  events,  had 
taken  upon  himself  to  allege  too  much  in  his  plea,  and  he 
must  be  bound  by  hb  own  statement  of  what  his  case  was. 
(The  learned  counsel  on  both  sides  argued  also  upon  the 
third  point,  on  which  the  rule  had  been  obtained,  that  the 
verdict  was  against  evidence ;  but  it  is  unnecessary  to  re- 
peat their  observations  here). 

Tnn>AL,  C.  J. — As  to  the  first  ground  of  objection  in 
this  case,  it  appears  to  me,  that  the  plea  is  to  be  taken  as 
speaking  as  to  what  had  occurred  only  up  to  the  time  of  the 
commencement  of  the  suit  The  plaintiff  brings  his  action 
for  an  injury  sustained  by  him,  and  the  plea  allies  that 
the  plaintiff  ought  not  to  have  or  maintain  his  suit,  by  rea- 
son of  the  justification  which  it  sets  up.  It  is  clear  that  the 
defendant  could  not  make  his  case  better  by  what  has  taken 

(a)  1  Wins.  Saimd.  34  &  37. 
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1841.        place  Boce  actkn  bffoo^ ;  aid  k  would  be  a  fitik  an^^ 

^^""p^^"^    if  die  pijondfl^  OD  die  odier  hjnd,  bj  leiBOD  of  incaitioaB 

9'  wonk^  which  haive  ciept  into  die  plea,  diOQhl  be  endded  to 

make  his  case  better,  bj  giring  aoneching  in  evidence 


whidi  has  oeemied  mce  he  began  his  action.  ladmitthat 
these  words  mi^t  have  been  omitted,  hot  the  replication  of 
de  imjurid  odIt  pots  in  iasne  so  mndi  of  the  jistfifiration  as 
is  material,  and  what  has  oocnned  since  action  bwmg^is 
oertainlj  not  materiaL  To  trj  the  question  bj  another 
test ;— coold  the  plaintiff  have  replied  this  sobacqncnt  es- 
cape? No  one  win  SBj  that  he  coold,  and  if  he  coold  not 
do  diat,  howooold  he  give  die  same  matter  in  evidence? 
How  anjust  it  would  be  that  he  dioahl  do  so;  because,  if 
the  plaintiff  would  not  be  permitted  to  rejdv  to  it,  in  vrbSch 
case,  die  defendant  mig^t  have  an  opportunitj  of  eictwiig 
the  act  alleged,  how  should  he  be  entitled  to  give  it  in  evi- 
dence, when  no  sodi  opportuni^  would  be  aflforded  ?  Se- 
condly, it  is  said  that  the  plaintiff  was  entitled  to  g^  this 
evidence,  in  order  to  show  the  knowledge  of  the  defendant 
of  the  former  escape  of  the  prisoner.  It  seems  to  me,  how- 
ever, that  it  would  be  wholly  irrelevant  to  that  question, 
and  I  cannot  see  that  it  throws  any  light  upon  it.  As  to 
the  third  point,  the  application  (or  anew  trial,  on  the  ground 
that  the  verdict  is  agmnst  evidence,  I  think  that  we  should 
not  be  justified  in  interfering.  The  whole  matter  vras  fully 
leh  to  the  jury,  who  have  disposed  of  it,  and  I  am  not  pie- 
pared  to  say  that  they  have  come  to  a  wrong  conclusion. 

BosANQUET,  J.-^I  am  of  the  same  <^»nion«  The  volun- 
tary return  of  the  party  in  this  case  to  the  custody  of  die 
defendant,  before  the  action  brought,  is  a  suflSdent  d^snce 
to  the  suit.  It  is  true  that  the  pleader  has  not  omtented 
himself  with  stating  the  return  of  the  jnrisoner,  and  his  de- 
tention up  to  the  time  of  action  brought,  but  he  has  gone 
on  to  say  that  he  has  been  hitherto  and  still  is  detained  in 
custody.  But  these  additional  circumstances  are  not  at  all 
necessary  to  the  defence ;  they  are  altogether  superfluous ; 
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and  it  appears  to  me  that  the  replication  otde  injurid  beii^  1841. 
put  on  the  record,  it  only  puts  in  issue  that  which  is  ma-  ^^Avig 
terial  to  the  defence,  and  does  not  put  in  issue  the  super-  v- 

Chapman 

fluous  matter,  which  is  unnecessanly  added.  I  do  not  think 
that  suflScient  has  been  shewn  to  warrant  the  admission  of 
this  evidence  on  the  suggestion,  that  it  might  tend  to  prove 
the  knowledge  of  the  defendant  of  the  original  escape. 

CoLTBfAN,  J. — I  apprehend  that  the  substantial  matter 
of  defence  in  this  cause  is,  that  the  party  returned  to  the  cus- 
tody of  the  defendant  after  hb  escape,  and  that  the  latter  de- 
tidned  him  from  thence  until  the  time  when  the  action  was 
commenced.  That  was  all  that  it  was  necessary  for  the  de- 
fendant to  allege,  and  the  latter  portion  of  this  plea  is  quite 
immaterial,  and  forms  no  part  of  the  substantial  defence. 
It  was  not  at  all  incumbent  on  the  defendant  to  make  out 
that  portion  of  the  allegations  of  his  plea,  and  that  being 
the  case,  the  complaint  that  the  evidence  was  rejected  on 
the  groimd  that  it  was  inadmissible,  as  tending  to  contradict  an 
immaterial  allegation,  cannot  be  supported.  It  seems  to 
me,  therefore,  that  if  evidence  b  tendered  to  prove  an  im- 
material fact,  the  rejection  of  that  evidence  is  no  ground 
for  a  new  trial. 

Erskine,  J. — It  appeared  to  me  at  the  trial,  that  the 
substance  of  this  plea,  with  respect  to  the  detention  of  Noel 
after  his  escape,  was  that  the  defendant  kept  him  in  custody 
up  to  the  time  of  the  commencement  of  the  suit  All  evi- 
dence to  show  that  he  was  not  continuously  in  the  custody 
of  the  Marshal  after  that  time,  therefore,  was  irrelevant, 
unless  for  the  purpose  of  showing  some  previous  knowledge 
on  the  part  of  the  defendant  If  my  attention  had  been 
called  to  any  suggestion,  that  the  absence  of  Noel  on  the 
18  th  of  May  had  led  to  a  conversation  with  the  defendant, 
tending  to  shew  a  previous  knowledge  of  the  Marshal,  I 
should  have  thought  it  admissible,  as  a  means  of  introducing 
such  a  fact,  but  I  do  not  recollect  that  such  was  the  case,  or 
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Davis 
Chapman. 


that  such  a  fact  was  attempted  to  be  shewn.  I  have  always 
understood  that  the  replication  de  injurid  only  puts  in  issue 
the  material  allegations  of  the  plea — those  &cts  which  axe 
essential  to  the  validity  of  the  defence ;  but  undoubtedly 
the  fiict  here  sought  to  be  proved  could  not  come  in  ques- 
tion under  the  plea.  As  to  the  question  of  the  new  trial, 
upon  the  ground  that  the  verdict  is  against  evidence,  I  think 
that  the  evidence  was  for  the  jury  to  decide  upon,  and  that 
they  have  not  come  to  an  erroneous  decision. 


Rule  discharged 


iffned 
DAvinj 


Lewis  v.  Holdino. 

JUALCOMB,  Serjt,  moved  for  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  he  should  not  pay  to  one 
Thompson,  the  plaintiff,  in  an  issue  directed  by  this  Court 
to  be  tried  under  the  Interpleader  Act  (1  &  2  Wm.  4,  c.  58), 
the  costs  of  the  trial  of  that  issue,  and  also  the  costs  laif  an 
application  to  the  Court  to  take  the  proceeds  of  the  sale 
of  certain  horses  which  had  been  seized  in  the  possession 
of  the  defendant  Holding,  and  to  which  Thompson  had 
substantiated  his  claim  out  of  Court,  and  also  the  costs  of 
this  application.  It  appeared,  that  the  plaintiff  Lewis  had 
brought  an  action  against  the  defendant  Holding,  and  had 
recovered  judgment  against  him,  on  which  he  sued  out  a 
writ  of  execution,  and  five  horses  and  other  property  were 
seized  by  the  sheriff.  Thompson  thereupon  set  up  a  claim  to 
the  whole  of  the  horses,  and  the  sheriff  having  applied  to  a 
Judge  under  the  6th  section  of  the  Interpleader  Act,  an  issue 
dao  of  toking^  ^^  directed  by  Coltmauy  J.,  pursuant  to  1  &  2  Vict,  c  45,  s.  2, 

80  much  of  ue 

produce  of  the  sale  of  the  horses  to  which  he  had  been  declared  to  be  entitled  out  of  Court,  and 
of  the  original  motion :  The  Court  directed  that  the  Master  should  inquire  into  the  amount  of  costs 
incurred  oy  each  party  with  regard  to  his  respective  claim,  and  should  balance  one  against  the 
other,  and  that  the  party  in  whose  fitvour  the  balance  arose  should  be  entitled  to  the  amount  thereof 
from  the  other :  they  also  directed  that  L. ,  the  defendant  in  the  issue,  should  pay  the  costs  of  the 
original  application  to  the  Court  for  the  issue ;  but  as  the  claimant  had  asked  too  much  in  claim- 
ing the  general  costs  of  the  cause,  they  refused  to  order  the  costs  of  the  motion  to  be  paid 
to  nim. 


A  fell 

issue  naving 
been  directed 
under  the  In- 
terpleader  Act, 
to  oe  tried  in 
respect  of  five 
horses,  seized 
under  a  fi.  fa., 
issued  at  the 
suit  of  L. 
against  H.,  in 
wnich  L.  was 
defendant,  and 
T.,  the  claim- 
ant, was  plain- 
tilT,  the  jury 
found  that  T. 
was  entitled  to 
two  of  the 
horses,  and  L. 
to  the  remain- 
ing three ;  T. 
thereupon  ap- 
plied to  the 
Court  for  the 
general  costs 
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to  be  tried  between  Thompson  and  Lewis,  the  fonner  being        1841. 
ordered  to  stand  in  the  position  of  plaintiff,  and  the  question        Lewis 

to  be  tried,  **  whether  the  said  five  horses,  each  and  every  of     _,   *»• 

,  »  J  Holding. 

them,  is  or  are  the  property  of  the  plaintiff."  Thompson  and 
Lewis  each  asserting  his  right  to  all  of  them.  This  issue 
was  tried  before  Tindal,  C.  J.,  when  a  verdict  was  returned 
by  the  jury  for  Thompson  as  to  two  of  the  horses,  and  for 
Lewis  as  to  the  other  three.  The  horses  had  been  sold 
under  an  order  of  a  learned  Judge,  and  the  sum  of  73/.  4«., 
the  proceeds,  was  paid  into  Court ;  the  object  of  the  pre- 
sent rule  was  to  secure  to  Thompson  his  costs  of  the  trial 
of  the  issue  as  well  as  the  costs  of  the  application  to  the 
Court,  to  take  out  his  share  of  the  money  produced  by  the 
sale.  The  case  of  Sialey  v.  Bedwell  (a),  was  cited  in 
support  of  the  motion. 

Talfourdy  Seijt,  on  a  subsequent  day  shewed  cause.  The 
Court  had  already  given  their  decision  upon  the  question 
sought  to  be  raised  by  this  rule  in  the  case  of  Carr.  v  Ed- 
wards{b\  and  they  would  not  alter  the  determination  at  which 
they  had  anived.  There,  in  a  feigned  issue,  directed  under  the 
Interpleader  Act,  the  plaintiff  claimed  182/L,  and  recovered 
only  50^,  and  a  Judge  at  Chambers,  in  the  exercise  of  the 
discretion  given  to  him  under  the  statute,  ordered  each 
party  to  pay  his  own  costs,  and  the  Court  refused  to  set  aside 
that  order.  And  Maule,  J.,  there  observed,  '^  It  is  ibund 
in  this  case,  that  the  plaintiff  is  only  entitled  to  a  sum  less 
than  the  third  part  of  the  amount  claimed,  and  that  the 
defendant  is  entitled  to  a  great  deal  more,  and  it  seems 
to  me,  that  the  order  is  both  reasonable  and  just  Had 
it  been  what  it  is  contended,  it  should  have  been  (an 
order  upon  the  defendant  to  pay  the  pldntiff's  general 
costs),  I  think  it  would  have  been  neither  the  one  nor  the 
other."  In  the  case  of  Staley  v.  Bedwell,  an  inter- 
pleader rule  directed-  the  sheriff  to  sell  the  goods  claimed, 

(d)  10  Ad.  Sr  EU.  145 ;  2  Per.  (b)  Ante,  vol.  8.  p.  29;  8  Scott, 

&  Dav.  309«  S.  C.  337,  S.  C. 
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1841.        and  pay  the  proceeds  into  Court  to  abide  the  event  of 
^]^J^J^     an  issue  between  the  claimant  and  the  execution  cre- 
»•  ditor  to  try  the  right  to  them.     The  jury,  on  the  trial 

of  the  issue,  found  that  part  of  the  goods  were  the  sole  pro- 
perty of  the  claimant,  and  the  residue  the  joint  property  of 
the  claimant  and  the  party  levied  upon;  and  it  was  held, 
that  the  claimant  was  entitled  to  be  paid  by  the  execution 
creditor  the  general  costs  of  the  feigned  issue,  deducting 
the  costs  of  the  issues  found  for  the  latter,  and  also  th* 
costs  of  appearing  to  the  interpleader  rule,  and  of  his  sub- 
sequent application  for  the  money  paid  into  Court,  and 
for  his  costs.  That  case,  however,  differed  materially  fix>m 
the  present,  and  the  decision  of  the  Court  directly  pro- 
ceeded upon  the  peculiar  circumstances  which  were  there 
involved.  In  Carr  v.  Edwards^  therefore,  the  principle 
now  contended  for  was  set  up,  but  was  directly  discoun- 
tenanced by  the  Court,  while  in  Staley  v.  Bedwelt,  the 
Court  of  Queen's  Bench  had  not  assented  to  it  But 
besides  the  course  proposed  to  be  adopted,  of  giving  a 
partially  successful  party  the  general  costs  of  the  trial, 
another  j^inciple  had  been  followed  by  the  Court  of  Ex- 
chequer, of  distributing  the  costs  in  proportion  to  the  find- 
ing of  the  jury  for  the  respective  parties.  In  a  case  of 
Soames  v.  Jndridge  (a),  which  occurred  in  Michaelmas 
Term  1839,  a  rule  had  been  made  absolute  in  accordance 
with  this  principle.  There,  it  appeared,  that  Mr.  Andridge 
had  lived  with  a  person  who  passed  as  his  wife  at  finchley, 
and  having  contracted  some  debts  there,  one  of  which  was 
the  subject  of  the  action,  they  removed  to  Kennington* 
Judgment  having  been  recovered  against  Mr.  Andridge,  a 
writ  of  fi.  fa.  was  issued,  and  the  sheriff  seized  some  goods 
in  a  house  occupied  by  the  female,  who,  however,  now  passed 
under  the  name  of  Davis.  Mrs.  Davis  stated  that  Andridge 
was  her  lodger,  and  set  up  a  claim  to  all  the  goods,  and  an 
issue  was  directed  to  be  tried.     Subsequently  Mrs.  Davis 

(fl)  Not  reported. 


Holding. 


EASTER   TERM^   4    VICT.  QQQ 

withdrew  her  claim  to  a  portion  of  the  goods^  consisting  of 
wearing  apparel,  but  at  too  late  a  time  for  the  admission  to 
be  available,  and  the  issue  went  down  to  trial  in  respect  of  v. 

all  the  goods  seized.  Mrs.  Davis  substantiated  her  claim 
to  all  the  goods  except  those  to  which  she  had  admitted 
she  was  not  entitled,  and  the  jury  returned  a  verdict  ac- 
cordingly. On  an  application  being  made  to  the  Court  of 
Exchequer,  they  granted  a  rule  directing  the  costs  to  be 
taxed  as  upon  two  issues,  each  party  to  be  allowed  the  costs 
in  respect  of  the  goods  on  which  he  had  succeeded,  the 
costs  of  the  interpleader  rule  being  also  ordered  to  be 
divided  between  the  parties  in  the  same  proportions  as  the 
counts  found  for  the  claimant  and  the  execution  creditor 
bore  to  each  other.  The  Court  would  now  adopt  this 
course  in  preference  to  taking  that  which  was  evidently 
unjust,  and  by  which  they  would  compel  the  party  who 
had  succeeded  to  the  greater  extent  to  pay  the  costs  of  the 
person  who  had  recovered  to  the  smaller  amount  The 
learned  Serjeant,  however,  suggested  that  the  proper  course 
would  be  for  each  party  to  pay  his  own  costs. 

Halcomb,  Serjt,  declined  to  accept  these  terms,  and 
hoped  that  the  Court  would  lay  down  some  rule  by  which 
future  cases  might  be  governed.  He  contended,  that  the 
rule  deducible  from  the  decision  in  the  case  of  Staley  v. 
BedtoeUy  was  that  the  person  in  the  situation  of  Thompson, 
who  had  succeeded  in  recovering  that  which  was  denied 
to  be  his  by  Lewis,  who  was,  in  &ct,  a  wrong-doer,  as  iar  as 
Thompson  was  concerned,  was  the  substantially  successful 
party,  and  was  entitled  to  his  general  costs.  That  case  was 
argued  and  decided  upon  the  principle  of  its  being  like  an 
action  of  trover,  and  the  Court  would  have  no  hesitation 
in  adopting  that  which  must  be  admitted  to  be  the  most 
convenient  rule.  The  case  of  Carr  v.  Edwards  arose  under 
the  first  section  of  the  act,  while  this  case  was  under 
section  6,  and  the  real  ground  of  that  decision  was,  that  the 
Court  would  not  interfere  with  the  decision  of  the  Judge, 
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1841.        who  had  eiieady  made  an  order.     Soames  v.  Andridge  ap- 
Lewis        peared  to  have  been  decided  upon  the  ground  that  Mrs. 
»•  Davis  was  perfectly  aware  that  that  portion  of  the  goods, 

in  respect  of  which  she  had  to  pay  the  costs,  was  not  her 
own,  although  she  set  out  by  defending  her  right  to  them. 
The  Court  possessing  a  discretion  upon  the  question  of 
costs  under  the  statute,  they  would  take  the  real  justice  of 
the  case  into  their  consideration.  It  was  to  be  observed, 
that  the  hardship  was  entirely  on  the  claimant,  who  was 
deprived  of  the  possession  of  his  own  goods,  and  by  a  forced 
sale,  had  been  materially  injured  in  his  interests. 

TiNDAL,  C.  J. — The  costs,  which  are  the  subject  of  this 
application,  may  be  divided  into  three  heads : — first,  those 
incurred  before  the  feigned  issue  was  granted;  secondly, 
those  of  the  trial  of  the  issue ;  and,  thirdly,  those  of  the 
present  implication.  I  will  consider  those  which  relate  to 
the  trial  of  the  feigned  issue  first,  because  they  are  the 
most  important  upon  this  occasion.  In  this  case,  the 
plaintiff  in  the  issue,  who  is  the  claimant,  sets  up  his  right 
to  five  horses,  and  the  defendant  denies  that  he  has  a  right 
to  any,  and  the  parties  go  down  to  trial,  and  the  plaintiff 
proves  his  right,  and  the  jury  find  a  verdict  for  him  as  to 
two  of  the  horses,  but  find  for  the  defendant  as  to  the  other 
three ;  evidently  shewing  that  on  the  one  side  the  plaintiff 
claimed  too  much,  and  that  on  the  other  side,  the  defendant 
defended  too  much.  The  plaintiff  should  have  limited 
himself  to  that  which  the  jury  found  he  was  justly  entitled 
to,  and  the  defendant  should  also  have  limited  his  defence 
to  the  three  horses,  and  have  given  up  the  other  two  to  the 
plaintiff.  Each,  therefore,  has  claimed  too  much,  and  it 
seems  to  me,  that  under  these  circumstances,  neither  is 
entitled,  nor  can  be  entitled  to  the  whole  of  the  costs  of  the 
trial  I  cannot  consider  this  case  as  being  exactly  on  the 
footing  of  an  action  of  trover,  where,  by  the  strict  rule  of 
law,  if  the  plaintiff  recover  only  a  part  of  his  demand,  he 
is  entitled  to  the  whole  costs.     Costs  were  originally  given 
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by  the  statute  of  Gloucester,  and  the  provisions  of  that  act        1841. 
have  since  been  extended  by  a  legislative  enactment  which        j^JJJJ^ 
have  been  held  to  establish  this  rule,  but  I  cannot  believe  **• 

that  it  was  the  intention  of  the  Interpleader  Act,  that  costs 
attending  the  investigation  of  a  claim  between  adverse 
parties,  should  be  subjected  to  so  strict  and  rigid  a  rule. 
The  first  section  provides,  that  upon  application  made 
by  or  on  behalf  of  a  defendant  in  any  action  of  assumpsit, 
debt,  detinue,  or  trover,  shewing  that  such  defendant  does 
not  claim  any  interest  in  the  subject  matter  of  the  suit,  but 
that  the  right  thereto  is  claimed  by  some  third  party  who  has 
sued,  or  is  expected  to  sue  for  the  same,  **  it  shall  be  law- 
ful for  the  Court,  or  any  judge  thereof,  to  make  rules  and 
orders,  calling  upon  such  third  party  to  appear  and  state 
the  nature  and  particulars  of  his  claim,  and  maintain  or  re- 
linquish his  claim,  and  upon  such  rule  or  order,  to  hear 
the  all^ations  as  well  of  such  third  party  as  of  the  plain- 
tiff, and  in  the  meantime  to  stay  the  proceedings  in  such 
action,  and  finally  to  order  such  third  party  to  make  him- 
self defendant  in  the  same  or  some  other  action,  or  to  pro- 
ceed to  trial  on  one  or  more  feigned  issue  or  issues,  and 
also  to  direct  which  of  the  parties  shall  be  plaintiff  or  de- 
fendant on  such  trial,  or  with  the  consent  of  the  plaintiff 
and  such  third  party,  &c.,  to  dispose  of  the  merits  of  their 
claims,  &c.,  in  a  summary  manner,  and  to  make  such  other 
rules  and  orders  therein  as  to  costs  and  all  other  matters, 
as  may  appear  to  be  just  and  reasonable.''  This  clause, 
therefore,  evidently  gives  the  Court  a  much  wider  discre- 
tion than  it  could  have  in  an  action  of  trover.  Section  6 
provides  for  a  sheriff's  case,  and  after  reciting  that  difficulties 
arise  in  the  execution  of  process  against  goods,  issued  under 
the  authority  of  the  Court,  by  reason  of  claims  made  to  the 
same  by  persons  not  being  the  parties  against  whom  such 
process  has  issued,  and  that  it  is  reasonable  to  afford 
relief  to  sherifis  and  other  officers  in  such  cases,  enacts  that 
when  any  such  claim  shall  be  made  to  any  goods  or  chattels 
VOL.  DL  u  u  D.  p.  a 


V. 

Holding. 
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1841.  taken  under  any  process,  it  shall  be  lawful  for  the  Court, 
Lewis  upon  application  by  the  sheriff,  to  call  before  them  as  well  the 
party  issuing  such  process  as  the  party  making  such  claim,  and 
thereupon  to  exercise  for  the  adjustment  of  such  claims,  &c., 
all  or  any  of  the  powers  hereinbefore  contained,  and  **  to 
make  such  rules  and  decisions,  as  shall  appear  to  be  just 
according  to  the  circumstances  of  the  case :  and  the  costs 
of  all  such  proceedings  shall  be  in  the  discretion  of  the 
Court."  Now  it  seems,  therefore,  that  the  Court  has  a  dis- 
cretion which  will  always  be  governed  by  the  circumstances 
of  each  case,  and  mainly  and  principally  by  the  finding  of 
the  jury,  upon  the  apportionment  of  the  costs;  and  I  think 
it  will  be  a  fair,  and  equitable,  and  reasonable  decision  in  a 
case  like  this,  where  the  plaintiff  claimed  five  and  recovered 
only  two,  and  the  defendant  defended  five,  and  proved  his 
defence  only  as  to  three,  that  the  Master  should  look  to  the 
costs  on  both  sides,  and  see  how  much  of  them  was  incurred 
by  the  plaintiff  in  respect  of  his  case  as  to  the  two,  and  how 
much  by  the  defendant  in  making  out  his  title  to  the  three, 
and  balance  one  against  the  other,  and  that  the  party  in 
whose  favour  the  balance  arose,  should  be  entitled  to  the 
amount  of  such  costs.  He  should  look  to  see  how  much 
was  incurred  as  to  the  two,  and  how  much  as  to  the  three, 
and  then  he  will  come  to  a  just  and  fair  decision  between 
the  parties  upon  the  aggregate  of  the  amount,  and  see  how 
much  should  be  imposed  upon  the  plaintiff,  or  how  much 
should  be  home  by  the  defendant  Upon  the  question  of 
the  costs  of  the  proceedings  before  the  feigned  issue  was 
granted,  it  seems  to  me  that  they  refer  to  an  application 
which  the  claimant  was  compelled  to  make  to  the  Court,  in 
order  to  raise  his  claim ;  and  those  expenses,  which  are  no 
greater  for  the  plaintiff  having  demanded  more  than  he  was 
entitled  to,  should  be  borne  by  the  defendant,  the  claimant 
having  succeeded  as  to  a  part  of  his  demand.  As  to  the 
costs  incurred  subsequently  to  the  trial,  the  claimant,  it  is  to 
be  observed,  was  in  some  respects  compelled  to  come  to  the 
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Court,  because  the  statute  leaves  the  question  of  costs  in  the        1841. 
discretion  of  the  Court ;  but  as  he  has  claimed  more  than 
he  is  entitled  to,  I  think  that  no  costs  should  be  allowed  on 
either  side. 

BosANQUET,  J. — A  discretion  upon  the  question  of  costs 
under  this  statute  is  vested  in  the  Court,  which  is  authorized 
to  apportion  them  in  such  a  manner,  as  is  applicable  upon 
the  result  of  the  proceedings,  for  the  purpose  of  ascertaining 
the  amount  of  the  claim  of  the  respective  parties.  In  this 
case,  it  turns  out  that  each  party  is  partly  right  and  partly 
wrong,  and  I  think  that  my  Lord  has  justly  stated  the 
rule  which  should  be  applied  to  this  case. 

CoLTMAN,  J.— concurred. 

Erskine,  J. — I  am  of  the  same  opinion.  The  costs  in 
this  case  ought  not  to  be  appropriated  between  the  parties 
by  any  arbitrary  rule,  but  according  to  the  circumstances 
which  have  appeared  in  the  course  of  its  investigation,  and 
I  think  that  the  rule  pronounced  by  my  Lord  in  this  case 
is  the  best 

Rule  accordingly. 


Harding  v.  Holder. 
LuDLOWy  Serjt,  moved  for  a  rule,  calling  upon  the  The  general 

1  •     ./*.  1  1  1  :      g,  rule  is,  that 

plaintiff  to  shew  cause,  why  a  rule  to  return  a  wnt  of  tes-  where  a  plain- 
tatum  fi.  fa.  which  had  been  served  upon  the  sheriff  of  ^^afhiiiUf^ 
Gloucestershire,  should  not  be  set  aside.    The  affidavit  stated  ^^  cannot  rule 

the  sheriff  to 

that  on  the  8th  of  April,  the  writ  was  brought  to  the  office  return  a  writ 
of  the  undersheriff  by  one  Anthony  Bretherton,  a  bound  where  such  a 
bailiff  of  the  late  sheriff,  who  produced  at  the  same  time  to  ^jtin^^^^d 
the  under-sheriff  an  indemnity  from  the  plaintiff's  attorney  the  object  was 

•^  •'to  procure  a 

return  of  nulla 
bona,  with  a  view  to  sue  out  a  writ  of  ca.  sa.,  the  Court  discharged  a  rule  obtained  on  the  part 
of  the  sheriff  to  set  that  rule  aside,  upon  payment  of  costs  by  the  plaintiff,  the  plaintiff  also 
undertaking  not  to  bring  an  action. 

u  u  2 
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1841.        to  him,  for  the  appointment  of  Bretherton  as  special  bailiff. 
Hakbing      ^^  ^^  urged  that  this  was  a  sufficient  ground  to  induce  the 
t"  Court  to  discharge  the  rule,  which  had  been  granted,  and 

De  Moranda  v.  Dunkin  (a),  was  cited.  A  seizure  had  been 
made  by  the  sheriff  in  another  action,  upon  a  writ  previously 
lodged,  the  proceeds  of  which  he  had  paid  over  to  the 
plaintiff  in  that  suit 

Bompas^  Serjt,  on  a  subsequent  day,  shewed  cause.  The 
object  of  the  rule  to  return  the  writ,  was  to  procure  a  return 
of  nulla  bona,  in  order  that  the  defendant  in  the  action 
might  be  taken  upon  a  ca.  sa.  Akhin  v.  WeUt(h\  Hedges 
V.  Jordan  (c),  were  cases  of  compromise,  and  PalUster  ▼• 
PaUuter  (d),  and  Porter  v.  Viner  («),  shewed  that  the  rfie- 
riff  could  not  be  made  responsible.  [Tindcd^  C.  J. — Could 
you  not  bring  your  action  on  the  return  of  nulla  bona,  as 
being  a  false  return?]  The  fact  of  the  appointment  of  a 
special  bailiff  by  the  plidntiff,  would  be  an  ample  answer  to 
such  a  suit  [Tindaly  C.  J. — It  is  a  general  rule,  that  where 
the  sheriff  does  not  act  by  his  own  bailiff,  but  a  special 
bailiff  is  appointed  by  the  plaintiff,  he  cannot  be  called  upon 
to  return  the  writ  ?]  De  Moranda  v.  Dunkiny  did  not  ap- 
ply to  this  case.  There  was  no  doubt  that  in  the  case  of  an 
escape,  where  that  escape  was  the  result  of  the  act  of  the 
plaintiff's  special  bailiff,  the  sheriff  could  not  be  ruled  to 
return  the  writ 

TiNDAL,  C.  J. — The  general  rule  which  I  have  referred 
to,  is  laid  down  in  Hamilton  v.  Dalziel{f\  If  you  had 
written  to  the  sheriff,  and  told  him  what  you  wanted,  and 
the  object  you  had  in  desiring  the  writ  to  be  returned,  the 
case  would  have  been  different  On  your  undertaking  not 
to  bring  an  action,  and  on  payment  of  costs,  this  rule  may 
be  dischaiged. 

Rule  accordingly. 

(a)  4  T.  R.  119.  {d)l  Cbit  Rep.  614,  n. 

(b)  5T.  R.470.  (e)  lb.  S13,  n. 

(c)  Ante,  vol.  [>,  p.  6.  (/)  2  W.  Bl.  952. 
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1841. 

Re  W.  Tucker. 

mmALCOMB^  Serjt,  moved  for  a  rule  that  Mr.  William  Upon  an  ap- 
Tucker  might  be  re-admitted  an  attorney  of  this  Court  5io  re-^iSb^ 
He  had,  in  Hilary  Term,  obtained  the  necessary  rule  upon  ^j^y^"©*^' 
what  he  had  deemed  the  usual  affidavits,  but  it  was  found,  9°"*  will  not 

dupeme  with 

by  the  Master,  that  there  was  no  affidavit  of  notice  of  the  the  notice  re- 
application  having  been  stuck  up  in  the  office  of  the  Chief  ^^,m  m  the 
Justice.     On  the  8th  of  April,  therefore,  (five  days  before  qJ^^ ^?je. 
the  commencement  of  the  present  Term,  this  motion  being  So  where  the 

1  .  1      /»  •!  .  notice  hadheen 

made  on  the  15  th  of  April,)  notice  was  stuck  up  in  confor-  stuck  up  fire 
mity  with  the  practice,  and  the  usual  affidavit  being  now  ^n^^JS 
produced,  it  was  submitted  that  the  Court  would  grant  this  ^  ^^'^iL!^ 

application.  wu  made  on 

thefintday 
of  Term,  the 

TiNDAL,  C.  J.— The  object  of  the  notice  was,  thiat  par-  S^'^J^^ 
ties  might  have  an  opportunity  of  looking  into  the  pro-  "**•• 
ceedings  of  the  attorney,  with  a  view  to  oppose  his  re-ad- 
mission, in  case  of  necessity.     I  do  not  see  how  that  object 
can  be  said  to  be  attained  by  the  notice  which  has  been 
given  in  this  case.     You  had  better  apply  again. 

On  the  last  day  of  Term,  the  application  was  renewed, 
and  the  Court  granted  the  rule. 

Rule  accordingly. 


Morris  v.  Cox. 

X  HIS  was  an  action  brought  by  Anthony  Morris,  an  in-  By  an  inden- 
fant,  through  Elizabeth  Morris,  his  guardian,  against  the  de-  S^^^*^"' 

apprentice  was 
bound  to  serve  his  Master  for  fire  years  and  a  half;  a  deed  of  assignment  transfenrea  the  services 
of  the  apprentice  to  a  new  master  for  the  remainder  of  the  term  of  five  years  and  a  hal^  and  the 
deed  recited  that  instead  of  providing  the  uiprentice  with  certain  wages,  stipulated  for  in  the 
original  indenture,  the  new  master  woud  find  hrai  in  food,  lodging,  and  washing,  for  the  remainder 
of  ue  said  term,  and  one  jrear  more ;  the  deed  then  bound  ue  apprentice  to  his  new  master  for 
that  additional  term :  Hdd^  that  under  the  provisions  of  the  Stamp  Act,  (55  Geo.  3,  c  184,) 
the  deed  of  transfer  was  liable  only  to  1/.  assi^ment  stamp,  and  that  no  additional  duty  was 
payable  on  the  creetkm  of  the  new  term  of  service. 
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1841.       fendant,  for  a  breach  of  the  covenants  of  an  indenture  of 
^P*^"""^^    apprenticeship.     The  declaration  stated,  that  by  a  certidn 
»•  indenture,  (bearing  date  the  28  th  of  April  1835),  sealed 

with  the  respective  seals  of  the  plaintiff,  the  said  Elizabeth 
Morris,  and  one  Jacob  Bond,  which  the  plaintiff  now  brings 
into  Court,  &c.,  it  was  witnessed  that  he,  the  plaintiff,  did 
put  himself  apprentice  to  the  said  Jacob  Bond,  to  learn  his 
art,  and  with  him,  after  the  manner  of  an  apprentice,  to 
serve  fix>m  the  20th  day  of  April  1835,  unto  the  full  end 
and  term  of  five  years  and  a  half  firom  thence  next  following, 
to  be  fully  complete  and  ended,  during  which  term  the  said 
apprentice  his  master  should  faithfully  serve,  &c.,  &c.  And 
the  said  Jacob  Bond  did  by  the  said  indenture  covenant  and 
agree,  that  he,  his  said  apprentice,  in  the  art  of  Tailoring, 
which  he  used,  by  the  best  means  that  he  could,  should 
teach  and  instruct,  &c. ;  and  the  plaintiff  in  fact  says,  that 
he,  the  plaintiff,  forthwith  after  the  said  indenture,  to  wit, 
upon  the  day  and  year  first  aforesaid,  entered  into,  remained 
and  continued  in  such  service  for  a  long  space  of  time,  to 
vdt,  firom  thence  until  the  making  of  the  indenture  herein- 
after mentioned,  to  wit,  dated  the  8th  of  November,  1838. 
And  the  plaintiff  further  says,  that  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  by  a  certain  other  indenture 
then  made,  and  sealed  with  the  respective  seals  of  the  de- 
fendant, the  plaintiff,  the  said  Jacob  Bond,  and  the  said 
Elizabeth  Morris,  which  indenture  so  sealed  the  plaintiff 
now  brings  here  into  Court,  after  reciting,  that  the  parties 
to  the  indenture  first  above  mentioned,  had  mutually  agreed 
that  the  said  apprentice  should  be  assigned  to  the  defendant. 
It  was  witnessed,  that  the  said  Jacob  Bond,  at  the  request 
and  by  and  with  the  approbation  of  the  plaintiff,  and  the 
said  E.  Morris,  did  grant,  assign,  and  turn  over  the  plaintiff 
to  the  defendant,  to  serve  him  as  his  apprentice,  under  the 
conditions  and  according  to  the  terms  of  the  first  mentioned 
indentiure,  saving  and  except,  that  instead  of  the  defendant 
paying  plaintiff  part  of  his  earnings,  he,  the  defendant  should 
find  the  plaintiff  in  food,  lodging,  and  clothmg,  from  the 
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day  of  the  date  of  the  said  indenture,  in  this  declaration        1841. 
secondly  mentioned,  for  the  remainder  of  the  said  term  of    '^Jj^^^^ 
five  years  and  a  half,  and  for  one  year  more,  and  the  de-  ». 

fendant  did  by  the  said  indenture,  &c.,  covenant  and  agree, 
&c  Breach. — That  the  defendant,  &c,  before  the  expira- 
tion of  the  said  term,  to  wit,  &&,  against  the  will  of  the 
plaintiff,  dismissed  and  discharged  him  firom  his  service,  and 
neglected  and  refused  to  teach  or  instruct,  or  cause  to  be 
taught  and  instructed,  the  plaintiff  in  the  said  art,  &c.  The 
defendant  pleaded  that  the  deed  was  not  his  deed,  where- 
upon issue  was  joined.  The  cause  was  tried  before  Ers^ 
kine,  J.,  at  Westminster,  at  the  sittings  after  Trinity  Term, 
1840,  when  the  indenture  of  apprenticeship  was  put  in. 
The  original  indenture  was  in  the  usual  form,  and  bore  a 
11  stamp,  and  at  the  back  of  it  was  written,  in  the  hand- 
writing of  the  defendant,  the  indenture  upon  which  the  pre- 
sent action  was  brought,  in  the  following  terms :  Whereas 
the  within-named  parties  have  mutually  agreed  that  the 
within-named  apprentice  shall  be  assigned  to  Thomas  Cox, 
of  Southampton  Street,  Strand,  in  the  counQ^  of  Middlesex, 
Tailor;  now,  therefore,  it  is  hereby  witnessed,  that  the 
within-named  Jacob  Bond,  at  the  request,  and  by  and  with 
the  approbation  of  the  within-named  Anthony  Morris,  and 
Elizabeth  Morris,  (testified  by  their  being  parties  to  and 
executing  these  presents),  hath  granted,  assigned,  and 
turned  over,  and  by  these  presents  doth  grant,  assign,  and 
turn  over  the  said  A.  Morris  to  the  said  T.  Cox,  to  serve 
him  as  his  apprentice,  under  the  conditions,  and  according 
to  the  terms  within-mentioned,  saving  and  except,  that  in- 
stead of  the  said  T.  Cox  paying  the  said  A.  Morris  a  part 
of  his  earnings,  he,  the  said  T.  Cox,  shall  find  the  said  A. 
Morris  in  food,  lodging,  and  clothing,  fix>m  the  day  of  the 
date  hereof,  for  the  remainder  of  the  within  mentioned  term 
of  five  years  and  a  half,  and  one  year  more.  And  the  said 
T.  Cox  doth  hereby  covenant  and  agree,  in  consideration  of 
51,  and  the  fiiture  services  of  the  said  apprentice,  to  accept, 
take,  and  receive  him,  the  within-named  A.  Morris,  to  be. 
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1841.        remain,  and  continue  as  his  apprentice  during  the  remainder 
Morris       ^  ^®  within-mentioned  term,  and  under  the  conditions  be- 
^'  fore  named,  and  shall  teach  and  instruct,  or  cause  to  be 

taught  and  instructed,  the  said  apprentice  in  the  art,  mys- 
teiy,  and  trade  of  a  Tailor,  which  he  now  useth,  according 
to  the  said  indentures :  In  witness  whereof,  &&"  It  appeared 
that  this  indenture  was  not  stamped  at  the  time  of  its  exe- 
cution, but  a  U  stamp  had  since  been  placed  upon  it  An 
objection  was  now  raised  on  behalf  of  the  defendant,  that 
this  stamp  was  insu£Scient  imder  the  terms  of  the  Stamp 
act,  (55  Geo.  3,  c.  184,  sched.,  part  1),  for  that  the  instru- 
ment not  only  assigned  the  apprentice  to  a  new  master,  for 
the  remainder  of  the  already  existing  term  of  five  years  and 
a  hal^  but  created  a  new  term  of  one  year  more,  in  respect 
of  which  new  covenant,  a  further  duty  was  payable.  The 
learned  judge  overruled  the  objection,  but  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit,  and  the  jury  found  for 
the  plaintiff,  damages  10/L  16«. 

Bompasy  Seijt,  in  Michaelmas  Term,  obtained  a  rule  for 
setting  aside  the  verdict,  and  entering  a  nonsuit,  i^nst 
which 

TcUfourdf  Seijt  now  shewed  cause.  The  instrument 
might  be  treated  either  as  a  new  indenture  of  apprentice^* 
ship,  or  as  an  assignment  of  the  remainder  of  the  already 
existing  term,  and  in  either  case  the  stamp  which  it  bore 
was  sufiicrent  It  was  erroneously  construed,  when  it  was 
said  that  it  created  any  new  term  ;  for  the  effect  of  it  in  this 
respect  was  only  that  the  new  master,  in  consideration  of 
the  services  of  the  apprentice,  should  provide  him  with  food, 
lodging,  and  clothing  beyond  the  term  of  the  original  ap- 
prenticeship. The  case  of  The  King  v.  The  Inhabitants  of 
Louth  (a),  was  in  point. 

(a)  8  B.  &  C.  247 ;  2  M.  ^  Ry  273.  S.  C. 


V. 

Cox. 
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BampaSf  Seijt,  in  support  of  the  rule.  The  mstru-  1841. 
xnent  required  two  stamps,  one  in  relation  to  the  assign-  Morru 
ment  of  the  apprentice,  the  other  upon  the  creation  of 
a  new  term  of  apprenticeship,  of  one  year  beyond  that 
which  existed  under  the  original  indenture.  All  the  inte- 
rest of  the  old  master  was  conveyed  to  the  new  master,  but 
beyond  this  interest  there  was  a  new  interest  created.  A 
distinction  was  maintained  throughout  the  Stamp  Act,  be- 
tween assignments,  and  new  indentures,  and  as  this  instru- 
ment  was  in  effect  both  an  aadgnment  and  a  new  indenture, 
it  ought  to  bear  a  stamp  in  respect  to  each  of  its  provisions, 
as  much  as  if  those  provisions  had  formed  the  subject  of  se- 
parate instruments.  l^CoUman,  J. — Might  not  the  parties, 
without  any  evasion  of  the  Stamp  Laws,  have  destroyed  the 
original  instrument,  and  then  have  executed  a  new  deed  of 
apprenticeship,  by  which  the  apprentice  might  have  been 
bound  for  the  additional  year ;  and  would  more  than  slIL 
stamp  have  been  required  in  that  case  ?]  The  parties  had 
not  adopted  that  course,  and  if  they  had  chosen  to  include 
the  double  object  in  one  instrument,  they  must  take  the 
consequences  of  their  own  act. 

TiNDAL,  C.  J. — Unless  the  additional  stamp  is  clearly 
imposed  upon  the  instrument  by  the  veiy  terms  of  the 
Stamp  Act,  I  think  that  we  should  not  yield  to  this  ob- 
jection, and  on  looking  at  the  words  of  the  Act,  it  appears 
to  me,  that  there  is  no  necessity  for  the  double  stamp. 
The  words  are,  **  Indenture  or  other  instrument  in  writing, 
containing  the  covenants,  articles,  or  agreements,  for  or  re- 
lating to  the  service  of  any  apprentice,  clerk,  or  servant, 
who  shall  be  put  or  placed  to,  or  with  a  new  master  or  mis- 
tress, either  by  assignment,  transfer,  or  turn  over,  or  upon 
the  death,  absence,  or  incapacity  of  the  former  master  or 
mistress,  or  otherwise,  or  any  writing  whatsoever,  whereby 
any  such  assignment,  transfer,  or  turn  over  may  be  effectuated 
or  ascertained."  Now  I  cannot  help  thinking  that  no  other 
words  would  have  been  used,  beyond  the  mere  word  **  as- 
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^^1841^     signment,"  unless  it  was  intended  by  the  legislature  that 
Morris        there  might  be  in  the  assignment  some  new  terms  created 
^'  upon  the  taking  of  the  apprentice  by  the  new  master ;  and 

the  use  of  these  various  words  ^^  assignment,  transfer,  or 
turn  over,"  coupled  with  the  previous  description  of  the  in- 
strument describing  it  as  containing  the  covenants,  articles, 
or  agreement  relating  to  such  assignment,  &c.,  seems  to 
imply  this.  The  word  "  assignment"  alone  would  have 
confined  the  operation  of  the  Act  to  the  simple  relation  as 
it  existed  between  the  old  master  and  the  apprentice,  but 
where  you  find  all  these  words  employed,  I  think  that  we 
are  justified  in  drawing  the  conclusion  that  they  may  in- 
clude the  introduction  of  some  new  terms  in  the  deed  with 
the  new  master,  and  that  it  is  sufficient,  that  in  this  case 
the  same  stamp  is  imposed  as  that  which  is  stated  to  be  re- 
quisite upon  an  assignment,  transfer,  or  turn  over,  under  the 
terms  of  the  statute. 

BosANQUET,  J. — I  also  think  that  it  is  clear  that  the 
second  stamp  which  it  is  contended  ought  to  have  been 
placed  upon  this  deed,  is  not  necessary,  unless  it  obviously 
appears  firom  the  words  of  the  statute  that  it  is  imposed. 
The  substance  of  this  transaction  is  this  ;  that  when  the  ap- 
prentice has  served  his  first  master,  during  a  certain  specified 
period,  a  new  agreement  is  entered  into,  by  one  instrument, 
the  effect  of  which  is  to  put  the  apprentice  to  serve  a  new 
master  for  the  remainder  of  the  period  for  which  he  was 
bound  to  serve  his  old  master,  and  one  year  more,  making 
the  deed  of  apprenticeship  for  five  years  and  a  half,  plus 
one  year,  which  will  make  it  six  years  and  a  half  altogether. 
The  question  is,  whether,  by  the  terms  of  the  act  of  par- 
liament, a  second  stamp  is  expressly  required?  This  is  an 
indenture  in  writing,  containing  ^^  covenants,  articles,  or 
agreements,"  concerning  an  apprentice  put  to  a  new  master, 
whereby  a  "  transfer,  assignment,  or  turn  over,''  is  effected, 
and  on  this  a  12.  stamp  is  imposed.  It  seems  to  me,  that  it 
is  not  required  by  this  act,  that  there  should  be,  first  of  all 


V, 

Cox. 
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a  Stamp  imposed  for  the  transfer  of  tlie  apprentice,  for  the  1811. 
residue  of  the  term  of  five  and  a  half  years,  and  then  an  morris 
agreement  stamp  of  1/.  for  the  additional  term  of  one  year, 
contended  for,  but  that  the  one  stamp  is  sufficient 

CoLTMAN,  J. — It  appears  to  me,  that  the  intention  of  this 
act  does  not  comprehend  only  what  may  be  called  a  bare 
and  mere  assignment,  because  it  authorizes  for  the  IL  stamp 
the  introducing  of  covenants,  articles,  and  agreements  re- 
lating to  the  service  of  the  apprentice,  which  may  vary 
from  the  original  covenant.  If  so,  a  bare  assignment  only 
is  not  contemplated,  but  new  terms,  varying  the  original 
contract,  may  be  introduced.  If,  indeed,  the  effect  of  the 
adoption  of  this  principle  was  to  produce  any  evasion  of 
the  act,  it  might  give  rise  to  some  doubts,  but  it  seems  to 
me,  that  it  is  clear,  that  if  the  parties  had  agreed  to  cancel 
the  original  agreement,  by  taking  off  the  seal,  they  would 
have  destroyed  its  effect,  and  a  new  indenture  might  have 
been  executed,  for  which  a  1/.  stamp  only  would  have  been 
necessary,  and  which  would  have  been  unimpeachable. 

Erskine,  J. — I  am  also  of  opinion,  that  the  legislature 
did  not  contemplate  a  mere  assignment  in  imposing  this 
duty,  but  intended  that  it  should  cover  all  such  new  terms, 
upon  which  the  apprentice  might  be  turned  over  fix)m  the 
first  to  the  second  master,  and  I  think  that  this  deed  is  suf- 
ficiently protected  by  the  imposition  upon  it  of  the  same 
duty  as  would  have  been  required  upon  the  original  binding. 

Rule  discharged. 


SuiRER  V.  Walker. 
JtSOMPAS^  Serjt.,  showed  cause  against  a  rule  which  had  uis  now  an 
been  obtained  in  this  suit,  for  rescinding  an  order  to  hold  to  ^^{haTaffi 

davits  sworn 
by  the  plaintiff  or  defendant  in  the  cause,  aro  excepted  from  the  operation  of  Rule  5,  of  H.  T., 
2  Wm.  4,  and  that  the  addition  and  degree  of  such  persons  need  not  be  inserted  in  the  description 
of  the  deponent,  but  they  may  dcicribe  themselves  as  such  plaintiff  or  defendant  respectively. 
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1841.        bail  made  by  Ald^noriy  B.  at  Chambers,  on  the  11th  of 
Shiree       March,  1841.     He  took  a  preliminary  objection  to  the  affi- 

V*  davit  on  which  the  rule  had  been  obtained.     It  purported 

Walker* 

to  be  sworn  by  the  defendant  in  the  cause,  who,  however, 

was  not  described  by  any  other  title  or  addition.     He  con- 
tended that  this  was  insufficient.     The  rule  of  H.  T.,  2 
Wm.  4  (a)  was  positive  in  its  provisions,  that  ^^  The  addi- 
tion of  every  person  making  an  affidavit  shall  be  inserted 
therein."    There  appeared  to  have  been  much  diversity  of 
opinion  in  the  various  courts,  as  to  the  proper  construction 
to  be  put  upon  this  rule.     The  rule  in  the  ELing's  Bench,  of 
M.  15,  Car.  2  (6),  directed  that  the  names  of  the  deponent 
or  deponents  must,  in  every  instance,  be  stated  fully,  and 
not  by  initials,  or  any  contraction  of  the  first  or  other  names, 
or  if  the  true  place  of  abode  is  not  stated,  it  will  vitiate  the 
affidavit  From  an  Anonymous  case  (c),  decided  under  the  old 
rule,  it  appeared  that  a  difference  existed  between  the  prac- 
tice of  this  Court,  and  the  Court  of  Sling's  Bench ;  for 
there,  it  was  held  that  an  affidavit  in  support  of  a  motion 
made  in  the  course  of  a  cause,  which  stated  the  abode  of  the 
defendant,  and  styled  him  defendant,  was  sufficient,  though 
it  did  not  contain  the  addition  of  his  degree ;  and  the  Court 
then  observed  that  there  was  no  rule  in  this  Court,  as  there 
was  in  the  Sling's  Bench,  specially  requiring  the  addition  of 
deponents.     In  Latcson  v.  Case  {d)^  the  Court  of  Exchequer 
held  that  the  rule  of  H.  T.,  2  Wm.  4,  required  the  addition 
of  all  persons,  whether  parties  to  the  suit  or  not ;  and  in 
Brooks  V.  Farlar  (e),  the  same  decision  was  arrived  at  by 
this  Court,  after  the  case  of  Poole  v.  Pembrey  (/)  had  been 
cited.     In  Sharp  v.  Johnston  {g\  the  deponent  to  an  affida- 
vit was  a  prisoner  in  the  Fleet,  and  the  Court  held  that  a 
description  of  him  in  the  affidavit  as  such  prisoner  was  suf- 

(a)  Ante,  vol.  1,  p.  184.  (e)  3  Scott,  654,  S.  C.  Ante, 

{h)  Petersdorff's  New  Abr.  p.  voL  5,  p.  361. 

120;  Jerv.  Rules,  58.  (/i  1   Tyr.  387,  S.  C.   Ante, 

(c)  6  Taunt.  73.  vol.  1,  p.  693. 

(d)  Ante,  vol.  2,  p.  40,  S.  C.  1  {g)  2  Bing.  N.  C.  246. 
C.  &  M.  48L 
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ficient     Tindah  C.  J.,  stating  his  opinion  that  the  spirit        1841. 
and  terms  of  the  rule  should  be  strictly  complied  with. 

Talfourdy  Serjt,  in  support  of  th£  rule.  The  strict  and 
literal  compliance  with  the  terms  of  the  rule  of  Court,  had 
been  long  since  dispensed  with  in  cases  of  plaintiff  and  de- 
fendant deponents.  Any  reference  to  the  practice  before 
the  Rule  of  H.  T.,  2  Wm.  4  was  out  of  place  here ;  and 
since  that  rule  had  been  promulgated,  there  were  many  au- 
thorities which  clearly  established  the  proposition  contended 
for.  Jackson  v.  Chard  ( a) ,  Angela.  Ihler  (6),  Poole  v.  Pern- 
brey^  Sharp  v.  Johnston* 

TiNDAL,  C.  J. — It  is  extremely  important  that  the  prac- 
tice of  all  the  Courts  should  be  aUke.  We  wiU  consult  the 
rest  of  the  judges  upon  this  point 

On  a  subsequent  day, 

Per  Curiam.  The  Judges  have  met,  and  they  all  de- 
clare that  affidavits  sworn  by  plaintifis  or  defendants  are  ex- 
empted  fo,m  the  open.tioa  of  this  rule.  It  is.  the«.for«, 
enough  in  such  cases  to  say,  ^^  the  above-named  plaintiff  or 
defendant,"  as  the  case  may  be,  neither  the  place  of  abode 
nor  the  addition  being  necessary. 

Upon  other  grounds  the  rule  was  discharged, 
(a)  Ante,  vol.  2,  p.  469.  (&)  5  M.  &  W.  163. 


Wood  r.  Morewood. 

JfJ .  D,  HILL  moved  for  a  rule,  calling  on  the  defendant  At  the  trial  of 
to  shew  cause  why  a  rule  nisi,  which  had  been  obtained  on  tretpMs  in 


which  the  one 

tion  raised  was  upon  the  plaintiff's  title  to  an  estate,  upon  which  the  trespass  was  alleged  to  nare 
been  committed,  a  deed  was  produced  by  the  plaintiff  which  came  by  surprise  upon  the  defendant, 
who  thereupon  submitted  to  a  verdict.  The  defendant  having  obtamed  a  rule  nisi  for  a  new  trial 
upon  the  ground  of  surprise,  the  plaintiff  sought  to  procure  a  copy  of  a  deed,  said  to  be  in  the 
possession  of  the  defendant,  and  which  it  was  supposed  might  vary  the  title  set  up  on  the  deed 
produced  by  the  plaintifl'at  the  trial ;  but  it  was  held  that  he  was  not  entitled  as  of  right  to  demand 
an  inspection  of  the  deed;  and  it  appearing  that  the  deed  was  a  public  document,  the  cootenti 
of  which  were  set  forth  on  the  face  of  an  inquisition,  doi<  mortan,  filed  in  the  RoUf  Chapel,  the 
Court  refused  to  compel  the  production  of  the  original. 
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1841.        his  behalf^  for  a  new  trial,  should  not  be  discharged,  unless 
^^^'^"■"^^    the  defendant  delivered  to  the  plaintiff  at  his  (the  plaintiff's) 
».  cost,  a  true  copy  of  a  certain  conveyance  executed  by  one 

Sir  John  Zouch  in  the  30th  year  of  the  reign  of  Queen 
Elizabeth,  vdthin  a  certain  time,  antecedent  to  the  day 
upon  which  that  rule  for  a  new  trial  would  come  on  for 
argument  It  was  an  action  of  trespass ;  the  cause  was 
tried  at  Derby,  before  Tindaly  C.  J.,  when  a  verdict  passed 
for  the  plaintiff.  The  rule  for  a  new  trial  had  been  ob- 
tained by  the  defendant,  upon  the  ground  of  surprise,  which 
consisted  in  the  unexpected  production  of  a  certain  deed 
by  the  plaintiff  affecting  the  title  to  the  property  in  respect 
of  the  trespass  on  which  the  action  was  brought,  and  upon 
the  legal  ownership  of  which,  the  rights  of  the  plaintiff  and 
defendant  depended.  The  deed,  a  copy  of  which  it  was 
the  object  of  this  rule  that  the  plsdntiff  should  obtain, 
was  supposed  to  relate  materially  to  the  title  of  both 
plaintiff  and  defendant  in  reference  to  the  validity  of  the 
settlement  effected  by  the  prior  existing  instrument  pro- 
duced by  the  plaintiff,  and  the  plaintiff  having  no  means  of 
procuring  a  copy  of  it,  it  was  submitted  that  the  Court  would 
interfere  to  place  him  in  such  a  position  as  to  enable  him 
to  know  upon  what  precise  grounds  his  tide  was  to  be  dis- 
puted. This  was,  in  fact,  but  a  renewal  of  the  application 
made  in  Michaelmas  Term,  (a),  when  the  rule  was  refused 
upon  an  understanding  that  the  defendant's  deed  should  be 
placed  in  the  hands  of  coimsel  for  inspection,  an  assurance 
to  that  effect  having  been  given  by  the  Solicitor  General^ 
who  was  in  Court.  Applications  had  since  been  made  to 
the  attorneys  for  the  defendant,  who  had  been  called  upon 
to  fulfil  this  undertaking  of  their  counsel,  but  they  had  re- 
fused to  produce  the  document  in  question,  declaring  that 
the  promise  made  by  the  Solicitor  General^  was  un- 
authorized by  them.  Notice  had,  thereupon,  been  given 
to  them  of  this  renewed  motion.  It  was  contended,  that 
the  Court  had  the  power  to  compel  the  production  of  the 
instrument,  and  would  not  hesitate  to  exercise  it    New  trials 

(u)  Ante,  p.  44. 


EASTER  TERM,   4   VICT.  671 

were  not  granted  ex  debito  justitise,  but  according  to  the  1841. 
discretion  of  the  Court  only,  and  that  which  was  now  Wood 
demanded,  being  only  a  fair  and  equitable  measure  to  the  «. 

plaintiff,  the  Court  would  not,  unless  that  was  granted 
which  was  sought  to  be  obtained,  permit  the  defendant  to 
have  his  rule  for  a  new  trial.  The  plaintiff  was  entitled  to 
have  an  opportunity  of  examining  and  answering  the  case 
sought  to  be  set  up  by  the  defendant,  upon  the  hearing  of 
the  nile,  he  could  not  be  fully  prepared  without  having  an 
inspection  of  the  deed.  The  defendant,  it  was  to  be  ob- 
served, was  alleging  surprise  as  the  ground  on  which  he 
sought  a  new  trial,  but  he  was  bound,  in  order  to  make  out 
that  allegation,  to  bring  all  the  facts  upon  which  that  sur^ 
prise  could  be  proved  fully  before  the  Court.  The  plain- 
tiff might  produce  affidavits,  but  they  could  not  apply  to 
the  substantial  ground  of  the  motion.     [Tindal,  C.  J. — The  ^ 

Court  is  looking  at  its  power  to  call  for  the  production  of 
this  deed.  When  the  case  comes  on  for  argument,  the 
deed  will  be  in  Court,  and  if  it  is  necessary  upon  its  pro- 
duction that  you  should  have  any  affidavits  upon  that  part 
of  the  subject,  you  will  have  time  given  to  you  for  that 
piupose].  The  real  position  of  the  plaintiff  was  just  as  if 
the  defendant  pleaded  the  deed,  and  did  not  make  profert 
of  it  The  Court  might  save  all  that  delay  which  would  be 
the  consequence  of  the  production  of  the  instrument  only 
at  the  time  of  hearing  of  the  rule,  by  granting  the  present 
application.  In  Hewitt  v.  Pigott  (a),  where  a  deed  had 
been  produced  and  read  on  a  trial  by  one  party,  the  Court 
compelled  him  to  permit  the  other  party  to  inspect  that 
deed  in  case  of  a  new  trial 

The  Court  having  granted  a  rule  nisi. 

The  Solicitor   Genera^   on  a  subsequent  day,  shewed 
cause.     He  urged  that  no  sufficient  ground  for  the  motion 

(a)  AntCy  vol.  1,  p.  219,  S.  i\  7  Bing.  400;  5  Mo.  &  P.  252. 
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1841.        had  been  shewn;  for  that  not  only  was  there  no  statement 
^'TJ^^'^"^     of  there  being  any  real  necessity  for  the  production  of  the 
r.  deed,  but  the  plaintiff  did  not  even  swear  that  he  was  ig- 

norant of  its  contents.  The  deed,  besides,  it  was  now 
sworn,  was  a  public  document,  and  its  contents  were  fully 
set  forth  in  the  inquisition,  post  mortem,  taken  in  the  reign 
of  James  the  First,  which  was  duly  filed  at  the  Rolls  ChapeL 
The  plaintiff  had  access  to  that  inquisition  as  well  as  tlie 
defendant,  and  could  as  well  learn  its  contents  by  that 
means,  as  by  the  production  of  the  originaL 

M.  D.  Hill  contra,  contended,  that  he  was  still  entitled 
in  strictness  to  have  the  rule  made  absolute. 

TiNDAL,  C.  J. — ^I  think  that  the  plidntifF  has  no  right  to 
insist  upon  this  deed  being  produced.  It  is  a  public  docu- 
ment, and  as  much  open  to  the  plaintiff  as  to  the  defendant, 
and  the  plaintiff  cannot  call  for  the  production  of  the  original 
as  a  matter  of  right     This  rule  must  be  dischai^ged. 

Rule  dischaiged. 


WooLNER  and  Another  r.  Deyereux. 

Where  a  judge  f^HANNEL,  Seijt,,  moved  for  a  rule,  calling  upon  the  de- 
had  made  an  fendant  to  shew  cause,  why  an  order  made  by  Alder son^  B. 
dW^tiflSTo  *^^  *^  Chambers,  on  the  6th  of  March,  should  not  be  rescinded. 
TCrmit  the  de-  From  the  affidavits,  it  appeared,  that  a  summons  was  taken 
sped  and  take  out  before  the  learned  judge,  on  behalf  of  the  defendant, 
promusory  calling  upon  the  plaintiff  to  shew  cause  why  he  should  not 
**^^lg"*  be  permitted  to  inspect  and  take  a  copy  of  the  promissory 
action  was  note  on  which  the  action  was  brought  on  payment  of  the 
Court  refused  costs  occasioned  to  the  plaintiff  by  such  inspection.  When 
toresSndthat  ^^  parties  Were  before  the  learned  judge,  it  was  argued  by 

order,  although 

it  was  sworn  that  no  q[>ecial  grounds  were  stated  at  Chambers  upon  which  the  order  was 

founded. 
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the  plaintlfFthat  his  lordship  ought  not  to  make  such  an  order 
as  was  desired,  unless  grounds  were  stated,  upon  affidavit,  to 
shew  that  some  necessity  existed  for  the  defendant  to  have  a 
copy  of  the  instrument  But  the  learned  judge  stated  that 
that  practice  was  obsolete,  that  he  had  made  several  orders 
without  any  such  affidavit,  and  he  thereupon  made  the  order 
in  question.  It  was  now  urged,  that  the  judge  had  acted 
upon  an  erroneous  principle,  and  that  unless  some  reason 
had  been  stated  for  the  application,  he  ought  not  to  make 
the  order.  He  cited  ThrelfaU  v.  Webster  (a),  Hildyard  v. 
SmUh(b),  LuiKa  Practice^  vol.  2,  p.  747,  Chit.  Arch.  vol.  2, 
p.  1023. 
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1841. 


WOOLNER 

and  Another 

V. 

Devereitx. 


TiNDAL,  C.  J. — There  is  no  doubt  that  the  judge  has  ju- 
risdiction to  make  such  an  order,  if  the  circumstances  call 
for  it ;  as,  if  there  is  any  suggestion  of  forgery,  or  that  the 
instrument  has  been  dealt  with  since  it  was  executed,  or 
where  the  party  swears  that  he  has  no  recollection  that  he 
has  made  such  a  note.  It  does  not  appear  to  me,  that  we 
ought,  in  this  case,  to  interfere,  by  setting  aside  the  order. 
It  was  matter  which  was  very  much  in  the  discretion  of  the 
learned  judge  before  whom  the  application  was  made.  No 
doubt,  in  the  course  of  practice,  the  habitsof  learned  judges 
will  assimilate,  and  they  will  all  come  to  some  uniform 
mode  of  proceeding ;  but  we  cannot,  in  this  case,  set  aside 
the  order  which  has  been  made. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


(a)  I  BiDg.  161,  S.  C.  7  Moore, 
559. 


(6)  1  BiDg.  451,  S.  C.  8  Moore, 
586. 


VOL  K. 


X   X 


D.    p.   C. 
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1841. 

Griffiths  v.  Roberts. 

To  an  action  ^HEE,  Seijt.,  inoYed  for  a  rule,  calling  upon  the  plaintiff 

ment  t^le^'  ^^  shew  cause,  why  so  much  of  an  order  made  by  Maule,  J., 

ScertibdJS^-  at  Chambers,  as  directed  the  defendant  to  select  one  of 

inn  to  be  sup-  three  pleas,  which  he  sought  to  put  upon  the  record,  should 

plied  by  tbc  t              .     ,    ,          ,       ,        ,        ,   ^     ^           ,       .J            1. 

Slaintiff,  the  not  be  nescmded,  and  why  the  defendant  should  not  be  at 

tought  to  plead,  ^^^^y  to  plead  those  three  pleas.     It  was  an  action  an  an 

in  addition  to  affreement,  by  which  the  defendant  undertook  to  deliver  to 

pleas  of  non  .     7        . 

aa8umi»it,tbat  the  {^nti£^  within  twelve  weeks,  etchings  of  certain  dniw- 

delivered  unfit  ^^g^^  to  be  Supplied  by  the  plaintiff,  which  were  intended 

"uii^^tblt  ^  illustrations  of  a  work,  called,  «  West  Views  of  London." 

the  defendant  The  pleas  which  the  defendant  soucht  to  put  upon  the 

was  prevented  '                                                  .                   n       i         i        i  •     -is. 

bv  the  act  of  record  were,  nrst,  non  assumpsit ;  secondly,  that  the  plaintiff 
completing  bis  ^^^  "^  Supply  the  Said  drawings,  as  alleged  in  the  declara- 
contract,  and  (j^^ .  thirdly,  that  the  plaintiff,  for  an  unreasonable  time 
cense,  three  after  the  making  of  the  allied  agreement,  neglected  to 
namely,  that  Supply  the  defendant  with  the  said  drawings,  and  thereby 
not  wpplftbl^  prevented  the  defendant  from  etching  the  same,  and  de- 
drawing;  that  livering  them  within  twelve  weeks;  fourthly,  that  the 
negbcted  to  plaintiff  delivered  to  the  defendant,  for  the  purpose  of  his 
drawings  for  p**®pari>^g  the  said  etchings,  unfit  and  improper  outlines; 
an  unreason-  fifthly,  that  the  plaintiff  delivered  certain  drawings  to  the 
the  making  of  defendant,  but  that  they  were  unfit  and  improper  for  the 
and  ^m^^  purpose  for  which  they  were  intended ;  sixthly,  that  the 
S^nda^  horn  ^^^^^^^"^t  was  prevented  by  the  act  of  God,  and  by  illness 
delivering  the  from  delivering  the  said  etchings ;  and  seventhly,  leave  and 
the  specified  license.  The  learned  judge  at  Chambers  had  allowed  the 
thTplaintiff  ^  ^^^  fourth.  Sixth,  and  seventh  pleas,  but  rejected  the 
delivered  the  second,  tliird,  and  fifth,  from  which,  however,  he  gave  the 

drawings,  but 

that  th^  were  defendant  leave  to  select  one.     It  was  now  urged  that  those 

proper  for  the  pleas  contained  matters  of  defence,  which  were  distinct  in 

&o?rt'rofiiscd'  ^^^^^  nature  from  any  others,  and  all  of  which  were  perfectly 

to  allow  these  consistent      ITindal,  C.  J. — I  think   you  seem  to  have 

be  pleaded,  plcas  upon  the  record  already,  which  will  let  in  all  your 

but  gave  the 

defendant  loave  to  select  one  from  among  them. 
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defences.     Some  of  those  which  you  propose  are  directly  at        1841 . 
variance  with  others^  and  although  this  does  not  make  them     ghifftths 

bad  pleas^  it  induces  the  Court  to  pause  before  they  exercise      ^    ^^ 

.  ,  ,  *  •'  Roberts. 

the  discretion  with  which  they  are  invested.  [Bosanquetj  J. 
— ^In  the  third  plea,  you  say  that  the  drawings  were  not 
delivered  in  a  reasonable  time :  i^  as  it  is  said  in  the 
second  plea,  they  were  not  delivered  at  all,  they  could  not 
have  been  delivered  within  a  reasonable  time.  The  allow* 
ance  of  such  pleas  would  entirely  defeat  the  object  of  the 
rules  of  Court  of  H.  T.,  4  W.  4.,  (a)].  There  was  a  wide 
distinction  between  the  delivery  of  the  drawings  within  a 
reasonable  time,  and  the  omission  to  deliver  them  at  all. 
\Tindalf  C.  J. — By  one  of  the  pleas  which  is  allowed,  you 
say,  that  you  were  prevented  by  the  act  of  God  from  com- 
pleting your  contract  If  that  is  an  honest  defence,  it  is  a 
complete  answer.]  All  the  pleas  might  be  true,  and  they 
fully  met  the  requisites  of  the  rule  in  respect  of  the  distinct 
nature  of  their  allegations. 

TiNDAL,  C.  J. — TTiese  pleas  cannot  all  be  true.  The 
object  of  the  Statute  of  Anne,  (4  &  6  Anne,  c  16,  ss.  4  &  5) 
was  to  give  a  great  advantage  to  defendants,  but  the  rules 
of  Court  of  H.  T.,  4  Wm.  4,  interpose  the  protection  of 
the  Court  on  behalf  of  plaintifis,  that  defendants  shall  not 
weave  nets,  whereby  to  catch  the  parties  who  are  suing  in 
respect  of  remedies  for  injuries  done  to  them.  You  may 
have  your  choice  of  one  of  these  three  pleas,  but  you  cannot 
be  allowed  to  plead  them  alL 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)  Amte,  vol.  2,  p.  312. 


X  X  2 
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1811. 

CocKBURN  and  Another  r.  Newton. 
^1  !!1!^*  ""*     S  RAM  WELL  shewed  cause  axrainst  a  rule,  which  had 

lUi  matters  m  ^^ 

dispute  at  the    beea  obtained  by  the  Solicitor  General^  for  au  attacbinent 

time  of  an 

order  of  refer,  against  the  defendant  for  the  non-payment  of  the  suqi  of 
su^itT^to  ^^^  ^'-  ^^'9  awarded  by  the  arbitrator  to  be  paid  by  him 
^M^f  to  the  plaintiflk  He  objected  to  the  sufficiency  of  the 
by  the  order  of  award  upon  two  ffrounds : — first,  that  it  was  not  final  in 

a  judge:  The     .  . 

artMtrator  its  adjudication,  and,  secondly,  that  the  arbitrator  had  ex* 

tbede^dant  ce^ded  his  authority  in  directing  the  costs  of  the  action 

Se^Umtiff^  to  be  paid  to  the  defendant  on  a  particular  day,  althoi^h 

the  sum  of  by  the  order  of  reference,  those  costs  were  directed  to  abide 

laace'and  in-  the  cvent  of  the  suit     The  award  set  out  the  order  of  re- 

^'duVTAi''  ference,  dated  the  13th  of  December,  1839,  by  which  it  was 

date  of  the  ordered,  that  all  matters  in  difference  between  the  parties  in 

order  of  refer.  ,  ...  •  r  i_ 

ence,  **  exclu-  a  certain  cause  depending  in  this  Court,  at  the  time  of  the 

an°Scoott!lC*a  Order,  should  be  referred  to  the  arbitrament  of  a  learned 

wIrtof**Ui*^*  seqeant,  the  costs  of  the  cause,  including  the  costs  of  the 

Dlaintiflfe,  for  a  application  for  a  special  jury  consequent  thereon,  to  abide  the 

have  been  sus-  event  of  thc  award,  and  the  costs  of  the  reference  and  award 

to  the  amounT  ^  b^  ^^  ^^^  discretion  of  the  arbitrator ;  it  then  proceeded  to 

of  32/.  I9».  on  g^te  various  culanrcments  of  the  time  for  making:  the  award 

ccrtam  var-  ^  " 

nished  hats  ;**  up  to  the  first  day  of  Easter  Term,  1841,  and  continued  thus, 

said  claim,  in  *'  Now  know  all  men,  that  I,  the  said  arbitrator,  having  heard 

s^^M-ni^shed  '^^  examined,  and  duly  considered  the  allegations  and  evi- 

hate.  he  found  dencc  whicli  the  said  parties  have  thought  pro|)er  to  lay 

cient  evidence  before  me  concerning  the  premises,  do  make  and  publish 

before  h?m"  y  ^^^s  my  award  of  and  concerning  the  matters  to  me  referred 

Ihew^'h^^^t***  ^  aforesaid,  that  is  to  say,  I  find  that  at  the  date  of  the  said 

•he  date  of  the  order  of  reference,  there  was  a  balance  of  165L  I2s.  Irf,,  due 

said  order  of 
reference,  they 

had  sustained  any  loss  on  the  said  hats,  -and  upon  that  ground,  and  for  want  of  sufficient  evidence 
of  such  loss,  he  awarded  that  the  pUiiitii&  were  not  entitled  under  the  reference  to  recover  any- 
thing in  respect  thereof : "  Held,  a  final  acyudication  of  the  matters  submitted  to  reference. 

By  an  oraer  of  reference,  the  costs  of  the  cause  were  ordered  to  abide  thc  event  of  the  award; 
the  arbitrator  decided  the  suit  in  favour  of  the  defendant,  and  ordered  the  plaintiff,  on  a  certun 
day,  to  pay  him  those  costs :  Held,  no  objection  to  thc  award,  for  that  thc  defendant  was  not 
depnvea  of  any  right  which  he  possessed  to  recover  the  costs  at  an  earlier  date. 
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and  payable  from  the  defendant  to  the  plaintiffs  oi)  the  ac- 
count between  them^  consisting  of  the  several  claims  and  de- 
mands in  the  particularsof  demand,  and  set-off  in  the  said  ac- 
tion respectively  mentioned,  except  and  excluding  fix)m  such 
account  a  claim  on  the  part  of  the  plaintifis  for  a  loss  alleged 
to  have  been  sustained  by  them  to  the  amount  of  32/L  I9s., 
on  certain  varnished  hatc^  and  that  the  plaindfi&  are  now 
entitled  to  recover  fipom  the  defendant  for  the  said  balance^ 
together  with  interest  thereoki,  the  sum  of  1842.  2s.  Id.  and 
no  more ;  and  as  to  the  said  claim  in  respect  of  the  said 
loss  on  the  said  hats,  I  find  that  no  sufficient  evidence  has 
been  laid  before  me  by  the  pluntifis  to  shew  that,  at  the 
date  of  the  said  order  of  reference,  they  had,  in  fiict,  sus* 
tained  any  loss  on  the  said  hats.     And  upon  that  ground, 
and  for  want  of  sufficient  evidence  of  such  loss,  I  find  that 
the  plaintifis  are  not  entitled  under  the  reference  to  recover 
anything  in  respect  thereof."    The  award  then  proceeded 
to  set  forth  the  grounds  upon  which  the  finding  of  the  ar- 
bitrator was  founded,  and  having  found  that  the  defendant 
was  entitled  to  succeed  in  the  cause,  he  ordered  the  amount 
of  the  award  upon  the  other  claims  to  be  paid  by  the  de- 
fendant to  the  plaintifis  on  the  first  of  January,  1841,  and 
directed  that  at  the  same  time  and  place,  the  plaintifis 
should  pay  to  Messrs.  Frisch,  on  account  of  the  said  de- 
fendant, the  costs  which,  by  the  terms  of  the  said  order  of 
reference,  were  to  abide  the  event  of  the  award     It  was 
now  contended,  that  the  award  was  not  final  in  respect  of 
the  claim  for  a  loss  sustained  upon  the  varnished  hats,  and 
that  unless  that  claim,  which  was  an  existing  one,  on  the  part 
of  the  plaintiffs  during  the  reference  was  disposed  o^  the 
award  could  not  be  deemed  to  be  good  or  sufficient    [7¥it- 
dalf  C.  J. — The  only  way  in  which  the  finding  is  intelligible 
is,  that  it  declares  this  was  not  a  matter  in  difference  at  the 
time  of  the  order  of  reference,  and  that  the  arbitrator,  for 
the  sake  of  safety,  had  stated  this  fact  in  order  that  when 
the  claim  does  really  arise,  it  may  not  be  said,  that  it  has 
been  disposed  o£     The  award  will  not  be  bad  for  such  a 


1811. 


COCKBIJKN 

and  Anotbnr 

V. 

Nrwton. 


678 


CASES  ON   POINTS  OF   PRACTICE^   C.    P. 


1841. 


COCKBURN 

a&d  Another 

r. 

Newton. 


reason].  But  the  question  whether  a  loss  had  arisen,  was 
one  upon  which  the  arbitrator  was  bound  U>  decide,  and 
it  was  his  duty  to  say  what  sum,  if  any,  was  payable  in 
respect  of  it  In  Fetch  v.  Conlan{a),  to  an  action  brou^t 
on  the  27th  of  June,  the  defendant  pleaded  by  way  of  setr 
off,  a  claim  against  the  plaintiff,  which  was  not  payable  till 
August  1,  though  the  omsideration  bad  been  received  by 
the  plaintiff  before  her  action  was  commenced.  Under  a 
judge's  order  of  July  27th,  by  the  consent  of  both  parties, 
aU  matters  in  difference,  including  the  claim  of  the  de- 
fendant in  her  set-off  in  the  action,  were  referred  to  arbi- 
tration ;  and  it  was  held,  that  the  claim  made  in  the  set- 
off, was  properly  entertained  by  the  arbitrator  as  a  matter 
in  difference,  though  not  payable  till  after  the  date  of  the 
action  and  of  the  judge's  order.  The  meaning  of  the  words 
here  used  was,  that  a  loss  already  existed,  and  if  that  was 
so,  the  arbitrator  was  bound  to  adjudicate  upon  it  It  was 
not  sufficient  to  say,  that  no  vaUd  claim  had  been  proved, 
but  a  claim  having  been  made,  it  ought  to  have  been  dis- 
posed o£  Me  Tribe  and  Upper  ton  (6),  Itoss  v.  Boards  (c). 
Secondly,  the  arbitrator  had  exceeded  his  power  in  making 
any  order  at  all  as  to  the  day  of  payment  of  the  costs  of  the 
cause,  which,  by  the  order  of  reference,  were  directed  to  abide 
the  event  of  the  award.  The  suit  being  determined,  those 
costs  followed  as  a  matter  of  course,  and  the  arbitrator  was 
not  authorized  in  confining  the  defendant  to  any  particular 
day  on  which  he  might  demand  those  costs.  By  the  usual 
course,  he  might  be  entitled  at  an  earUer  period,  and  the 
Court  would  take  care  that  he  was  not  deprived  of  any  of 
his  rights  incidental  to  the  determination  of  the  cause,  by 
an  excess  of  authority  on  the  part  of  the  arbitrator.  Seccooibe 
V.  Babb  {d).  {^Erskine,  J. — In  the  case  of  Harding  v.  For- 
shaw  {e\  a  cause  and   all  matters  iu  difference  were  re- 


(a)  6  Bing.  N.  C.  442  ;  7  Scott, 
441 ;  Ante,  voL  7,  p.  486,  S.  C. 

(6)  3  Ad.  &  £11.  295. 

(c)  8  Ad.  &  Ell.  290 ;  3.Nev.  & 
P.  382. 


{d)  6  M.  &  W.  129;  Ante^  vol. 
8,  p.  167,  S.  C. 

(e)  AnU,  vol.  4,  p.  761 ;  1  M. 
&  W.  415,  S.  C. 
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ferred  to  an  arbitrator^  the  costs  to  abide  the  event,  as  upon 
a  trial  at  law,  and  final  judgment  might  be  entered  up 
thereon  by  either  party.  The  arbitrator  awarded  tliat  the 
plaintifF  had  no  cause  of  action,  and  ordered  the  defendant 
to  pay  a  sum  of  money  to  the  plaintiff,  but  (he  added)  it 
was  not  intended  to  prevent  the  plaintiff  firom  recovering 
upon  an  agreement  signed  by  the  defenduit,  but  that  at 
{^resent,  he  had  no  cause  of  action.  The  Court  there  held 
that  the  award  was  sufficient]. 
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The  Solicitor  OenercU,  in  support  of  the  rule.  The 
award  shewed  that  the  arbitrator  had  been  over  cautious  in 
pointing  out  those  matters  upon  which  he  had,  and  those 
matters  upon  which  he  had  not  determined,  and  that  he 
had  excluded  nothing  from  his  consideration ;  and  the  fact 
of  one  part  of  the  plaintiff's  claim  being  left  tmdecided,  by 
reason  of  its  not  having  arisen  before  the  date  of  the  order 
of  reference,  did  not  shew  that  the  award  was  either  invalid 
or  uncertain.  The  finality  of  the  award,  however,  was 
clear,  because  it  found  that  the  plaintiff  was  entitled  to 
recover  a  certain  sum  and  "  no  more,*  and  where  the  Court 
saw  no  uncertainty,  they  would  hesitate  before  they  gave  a 
party  the  benefit  of  such  an  objection.  He  was  then 
stopped  by  the  Court. 


TiNDAL,  C.  J. — I  am  of  opinion,  on  the  second  objection 
taken  in  this  case,  to  the  manner  in  which  the  arbitrator 
has  directed  that  the  defendant  shall  recover  his  costs,  that 
it  is  untenable,  because  the  decision  arrived  at  does  not 
take  away  from  the  defendant  the  right  which  he  has  to 
recover  his  costs  under  the  order  of  reference.  I  think  that 
if  he  is  entitled  to  recover  them  under  that  order  at  an 
earlier  date  than  is  pointed  out,  his  right  in  this  respect  is 
not  affected  by  the  terms  of  the  award.  It  appears  to  me, 
that  the  effect  of  the  award  is,  that  if  the  costs  are  not  paid 
by  the  plaintiff  on  the  day  fixed  for  the  settlement  of  the 
matters  adjudicated  upon,  the  plaintiff  is  prevented  fixnn 
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taking  oat  execution  for  a  larger  balance  than  he  would  be 
entitled  to.  As  to  the  first  objection ;  if  there  is  any  failing 
in  the  award,  it  has  arisen  entirely  from  the  arbitrator's  over 
caution,  and  fk)m  his  desire  to  satisfy  each  party  that  his 
lights  have  been  fully  investigated.  As  to  the  hats  spoken 
o^  the  arbitrator  says,  that  the  subject  was  not  a  matter  in 
difierence  at  the  time  of  the  reference.  But  what  was  sub- 
mitted to  his  arbitration,  were  only  those  matters  which 
were  in  difference  at  the  time  of  the  order  of  reference, 
and,  therefore,  the  arbitrator  proceeds  to  investigate  what 
were  matters  in  difference  at  tliat  time.  He  says,  that  there 
was  no  evidence  before  him  to  shew  that  this  was  one  of 
the  subjects  referred  to  him,  and  when  he  makes  his  ad- 
judication, he  say%  that  this  was  not  a  question  referred  to 
him  at  all ;  and  then  he  goes  on  to  adjudicate  upon  other 
matters.  Looking,  therefore,  at  the  award,  with  an  inten- 
don  to  understand,  rather  than  to  misunderstand  its  terms, 
it  seems  to  me  that  there  can  be  no  doubt  upon  the  case ; 
and  it  certidnly  fidls  very  closely  within  the  decision  in 
Harding  Y.  Forshato. 


BosAKQUET,  J. — I  am  of  the  same  opinion.  It  is  clear 
that  the  arbitrator,  in  this  case,  was  not  entitled  to  take  into 
consideration  any  claim  which  was  not  a  matter  in  difference 
at  the  time  of  this  order  of  reference.  In  the  award  which 
the  arbitrator  has  made,  it  is  expressly  pointed  out,  afler  the 
statement  that  he  has  taken  all  matters  in  difference  into 
consideration,  that  thete  was  no  ground  of  claim  for  any 
loss  in  respect  of  these  hats  at  the  dme  of  the  reference, 
and  he,  therefore,  states  that  as  a  reason  why  the  claim  in 
that  re8{)ect  is  excluded.  He  has  taken  the  whole  matters 
in  difference  into  consideration,  and  awanls  a  balance  to  be 
paid  to  the  plaindff  by  the  defendant ;  and  then  he  says 
that  he  excludes  this  particular  part  of  the  claim  from  his 
allowance,  because,  at  the  time  of  the  submission,  there  was 
no  ground  for  it  I  think,  also,  that  the  other  objection 
with  regard  to  the  payment  of  costs,  is  without  foundadon. 
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because  the  costs  are  provided  for  by  the  order  of  reference 
itseli^  and  the  defendant  loses  nothing  by  the  arbitrator 
awarding  that  the  costs  shall  be  paid  before  a  certwi  time* 

CoLTMAN^  J. — It  appears  to  me,  also,  that  this  award 
can  be  supported.  Looking  at  it,  as  it  is  presented  to  us, 
for  it  is  to  be  observed  that  the  Court  can  only  form  an 
opinion  on  the  face  of  it,  I  think  that  the  reasonable  con- 
struction to  be  put  upon  it  is  abundandy  clear.  The  arbi- 
trator says,  that  the  claim  in  respect  of  these  hats  did  not 
exist  at  the  time  of  the  order  of  reference.  He  makes  that 
statement  by  way  of  setting  the  matter  in  dispute  further  at 
rest,  and  shewing  his  reasons  for  the  conclusion  at  which  he 
has  arrivecL  As  to  the  question  with  regard  to  the  costs,  I 
think  that  the  defendant  is  not  deprived  of  any  benefit  by 
the  restriction  made  as  to  the  time  of  the  payment,  because 
it  in  no  wise  takes  away  his  right  to  recover  the  costs  in  the 
usual  way. 

Erskine,  J. — As  far  as  the  facts  appear  to  the  Court  on 
the  &ce  of  this  award,  it  would  seem  that  the  plaintiff  made 
a  claim  against  the  defendant  for  some  loss,  which  he  alleged 
he  had  sustained  in  respect  of  some  varnbhed  hats.  Uow 
that  arises,  it  does  not  appear.  The  effect  of  the  award  is, 
that  in  point  of  fact  the  plaintiff  had  sustained  no  loss  in 
respect  of  these  hats,  up  to  the  time  of  the  submission  to  re- 
ference, and  that  the  plaintiff,  therefore,  was  entitled  to 
recover  nothing,  and  that  is  a  final  decision,  with  respect  to 
the  only  matter  in  difference  respecting  these  varnished  hats^ 
which  was  brought  before  the  arbitrator.  It  is  said,  that  as 
the  arbitrator  has  gone  on  to  state  facts  to  shew  the  ground 
of  his  decision ;  that,  as  he  says  that  no  loss  was  sustained 
at  the  time  of  the  reference,  the  award,  therefore,  ceases  to 
be  final  The  case  of  Harding  v.  Forslutw  shews,  that 
where  an  arbitrator  decided  that  up  to  the  time  of  the  refe- 
rence, there  was  no  cause  of  action,  that  was  a  final  determi- 
nation of  all  matters  in  difference.     I  think,  therefore,  that 
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1841.  this  award  is  sufficiently  final  and  certain.     As  to  the  ques- 

Q^^j^^^  tioQ  upon  the  award  as  to  the  costs,  I  think  that  a  sufficient 

•ad  Another  answer  has  been  already  given. 

KswToir.  Rule  absolute  (a). 

(a)  See  Ward  v.  Hall,  ante,  p.  610. 


Fowler  and  Others  v.  Rickerbt  and  Others. 

Tho  pl^tiff  ^CIRE  FACIAS.— The  SheriiiB  of  London  were  com- 
judgment^m  an  n^^ncled,  Whereas  Sarah  Fowler,  John  Gaunt,  and  Matthew 
*ub?S^S^  *  Gaunt,  lately  in  the  Court  of  our  Lady  the  Queen  \?lctoria, 
under  the  oto-  of  the  Bench  at  Westminster,  before  Sr  N.  C,  Tindal,  KnL, 
Geo.  4,  c  46 ;  Chief  Justice,  and  his  companions,  the  Justices  of  our  said 
aaenUy^cd  ^^7  ^  Queen  of  the  said  Bench,  under,  and  by  virtue  of 
out  a  writ  of  ^  statute  in  that  case  made  and  provided,  by  the  judgment 
fifteen  persons,  of  the  same  Court,  recovered  against  WiUiam  Maiston,  one 
char^  as  of  the  public  registered  officers,  for  the  time  being,  of  cer- 
TOiT^tio^  of  ^*"*  persons,  united  in  co-partnership,  and  carrying  on  the 
which  the  on-    trade  and  business  of  bankers  in  England,  under  the  name 

ginal  defendant  ^ 

was  the  representative  public  ofioer;  the  sheriff  returned  as  to  all  the  defendants  that  they  had 
nothing,  and  were  not  to  be  found  in  his  bailiwick ;  twelve  of  the  defendants  vohmtarily  appearc<i^ 
and  the  plaintiflb  declared  against  them :  Upon  demurrer,  assigmnf  for  cause,  that  it  did  not 
appear  that  the  then  defendants  who  had  not  come  forward,  were  inclucied  in  the  proceedingai  it 
was  held,  that  such  an  objection  could  only  be  an  irregularity,  and  to  be  taken  aovantage  of,  on 
motion  under  thestat.  4  Anne,  e.  16,  and  sot  upon  demurrer ;  that  the  objection  of  noo^onider 
ooiUd  not  be  raised  upon  demurrer,  because  there  was  nothing,  on  the  face  of  the  record,  to  shew 
that  the  three  defendants,  in  question,  were  alive ,  and  that  the  writ  could  not,  therefore,  be  abated, 
on  the  ground  of  non-ioinder ;  and,  also,  that  as  by  the  terms  of  the  statute,  7  Geo.  4,  c  46,  such 
persons  as  are  sued,  being  members  of  the  co-partnership,  have  their  remedy  for  contribution 
against  the  other  members  of  the  same  corporation,  though  not  joined  with  them  in  the  dedanu 
tion  in  scire  facias,  a  plea  in  abatement  tor  non-joinder  of  those  other  members  would  be  bad, 
and  a  demurrer  to  the  dedaratioB  for  the  same  cause,  therefore,  could  not  be  sustained. 

The  plaintifi  declared,  in  scire  facias,  reciting  a  judgment  recovered  against  one  W.  M.»  one 
of  the  public  registered  offieers,  for  the  time  being,  of  the  Imperial  Bank  of  England,  under  the 
Stat.  7  Geo.  4,  c.  46,  and  prayed  judgment  against  certain  members  of  the  co-partnership,  carrying 
on  the  business  of  the  Bank :  Plea,  that  at  the  time  of  the  recovery  of  the  judgment  against 
W.  M.,  the  said  W.  M.  was  not  one  of  the  public  officers  of  the  said  corporation ;  conclusion  to  the 
country :  Held,  on  demurrer,  that  the  plea  admitted  that  W.  M.  was  sued  as  a  public  officer,  and 
that  in  denying  that  he  was  such  public  officer  at  the  time  of  the  recovery,  it  introduced  new 
matter  upon  the  record,  in  respect  of  which,  the  plea  should  have  concluded  with  a  verification, 
and  not  to  the  country :  Held  also,  that  such  a  plea  insufficiently  stated  a  defence  that  W.  M. 
had  ceased  to  be  the  public  officer  of  the  Company,  after  the  commencement  of  the  original  suit, 
and  before  judgment  recovered. 

QiuEry,  where  a  defendant  sought  to  avail  himself,  in  soch  a  case,  of  a  defence,  that  the  judg- 
ment was  obtained  by  fraud  and  collusion  between  the  plaintiff  and  the  public  officer,  how  he  should 
take  advantage  of  tn«t  defence. 
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of  the  Imperial  Bank  of  England,  under,  and  by  virtue,  and 
according  to  the  form  and  effect  of  an  act  of  Parliament, 
passed  in  the  7th  year  of  the  reign  of  his  late  Majesty,  King 
George  the  Fourth,  for,  amongst  other  things,  the  better 
regulating  copartnerships  of  certain  bankets  in  England,  and 
which  said  William  Marston  had  been  duly  nominated,  and 
appointed,  and  registered,  as  such  public  officer,  and  was 
then  sued  for  and  on  behalf  of  the  said  Company,  according 
to  the  form  and  effect  of  the  said  act  of  ParUament, 
580/.  14«.,  for  their  damages,  which  they  had  sustained,  as 
well  on  occasion  of  the  not  performing  certain  promises 
then  lately  made  by  the  said  Company  to  the  said  Sarah 
Fowler,  &c.,  as  for  their  costs  and  chaiges  by  them  about 
their  suit  in  that  behalf  expended,  whereof  the  said  William 
Marston  was  convicted,  as  by  the  records  and  proceedings 
thereoi^  then  still  remaining  in  the  same  Court  manifestly 
appeared ;  and  then,  on  behalf  of  the  said  Sarah  Fowler,  &c;, 
in  the  same  Court,  our  said  Lady  the  Queen  was  informed, 
that  although  judgment  was  thereupon  given,  yet  execution 
of  the  damages  aforesaid  still  remained  to  be  made  to  them* 
And  our  said  Lady  the  Queen  was  also  informed,  on  behalf 
of  the  said  Sarah  Fowler,  &c.,  that  Thomas  Rickerby,  John 
Johnson,  James  Wallworth^  James  Wallworth  the  younger, 
Geoige  Bradshaw,  Robert  Field,  James  Litde,  Joseph 
Allen,  Henry  Allen,  John  Bennett,  Josej^  Bennett,  John 
Chettle,  Robert  Gough,  Joseph  Marler,  and  J.  W.  Kirk* 
bride,  at  the  time  of  the  recovering  and  giving  of  the  said 
judgment,  were,  and  from  thence  had  been,  and  still  were 
members  of  the  said  co-partnership,  wherefore  the  said 
Sarah  Fowler,  &a,  had  humbly  besought  our  eaid  Lady  the 
Queen  to  provide  them  a  proper  remedy  in  that  behalf; 
and  our  said  Lady  the  Queen,  being  willing  that  what  was 
just  in  that  behalf  should  be  done,  commanded  the  said 
sherifis,  that  by  honest  and  lawful  men  of  their  bailiwick, 
they  should  make  known  to  the  said  Thomas  Rickerby,  &c., 
that  they  should  be  before  the  said  justices  of  our  said  Lady 
the  Queen,  at  Westminster,  on  the  17th  of  June,  1840,  to 
shew  if  they  had  or  knew,  or  any  or  either  of  them  had  or 
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knew^  of  anything  to  say  for  themselves  or  himself  why  the 
said  Sarah  Fowler,  &e.,  ought  not  to  have  execution  against 
the  said  Thomas  Rickerby,  &c.,  of  the  damages  aforesaid, 
aoeording  to  the  foire,  form,  and  effect  of  the  said  recovery, 
and  of  the  statute  in  such  case  made  and  provided,  if  it 
shouM  seem  expedient  for  them  so  to  do,  and  further  to  do 
and  receive  what  our  said  justices  did  then  and  there  con- 
sider of  them  in  that  behalf ;  and  the  said  sheriff  should  have 
there  the  names  of  those  by  whom  they  shoukl  make  ktiown 
to  them,  and  <hat  writ,  at  which  day  come  here  the  said 
Sarah  Fowler,  &c.^  by  Tiiomaa  Hornby,  their  attorney,  and 
oflfer  themselves  on  the  4th  day  against  the  said  Thonue 
Riekerby,  &c.,  and  the  dierrfis,  (to  wit),  William  Evans  and 
John  Wheelton,  dierifis  of  London  aforesaid,  at  that  day 
returned,  that  the  said  Thomas  Rickerby,  &c;,  had  not,  nor 
had  any  of  them  anything  in  their  bailiwick,  whereby  tliey 
could  make  known  to  than  or  any  of  them,  as  by  the  stud 
writ  they  were  commanded,  nor  were  they,  the  said  Thomas 
Rickerby,  &c.,  or  any  of  them  found  in  the  same.  And  the 
said  Thomas  Rickerby,  &c.,  at  that  day  being  soletnnly  de- 
manded) the  said  Tliomas  Rickerby,  J.  Johnson,  J.  Wall- 
worth,  J.  Wallworth  the  younger,  R.  Field,  John  Bennett, 
and  Joseph  Bennet,  by  Edward  Chester,  their  attorney, 
come ;  and  the  said  J.  Little,  by  N.  C.  Milne,  his  attorney, 
comes ;  and  the  said  J.  Allen,  and  H.  Allen,  by  J.  Lucas, 
their  attorney,  come ;  and  the  said  J.  Chittle,  by  William 
Firiier,  his  attorney,  comes;  and  the  said  Joseph  Marler,  by 
T.   H.  Bower,  his  attorney,  comes;  and,  thereupon,  the 
said  Sarah  Fowler,  &c.,  pray  that  execution  against  the  said 
Thomas  Rickerby,  &c.,  (reciting  the  names  of  those  twelve 
out  of  the  fifteen  defendants  who  had  appeared),  may  be 
adjudged  to  them  of  the  damages  aforesaid,  according  to  the 
force,  form,  aijd  effect  of  the  said  recovery,  and  of  the 
statute  in  such  case  made  and  provided. 

Plea,  by  Thomas  Rickerby,  J.  Johnson,  J.  Wallworth, 
J.  Wallworth  the  younger,  R.  Field,  John  Bennett,  and 
Joseph  Bennett,  that  execution  ought  not  to  be  adjudged 
to  the  said  Sarah  Fowler,  &c.,  according  to  the  force,  form. 
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and  effect  of  the  said  recovery^  because  they  say^  that  at  the 
time  of  the  recovery,  the  said  William  Marston  was  not  one 
of  the  public  officers  of  the  said  persons  united  in  eo-part* 
nership,  in  manner  and  form,  &c.,  and  of  this  they  put  them- 
selves upon  the  country. 

Demurrer :  And  the  said  Sarah  Fowler,  &c,  as  to  the 
plea  of  the  said  defendants,  say  that  the  same  is  not  sufficient 
in  law,  for  the  following  causes :  For  that  the  present  action 
in  which  the  said  plea  is  pleaded,  being  merely  for  the  pmv 
pose  of  enabling  the  parties  sued  herein  to  Aevr  cause  why 
the  said  Sarah  Fowler,  &c.,  should  not  have  executicHi 
on  the  said  judgment  obtained  against  the  said  William 
Marston  as  such  public  officer  as  aforesaid,  the  said  Thomas 
Rickerby,  &c,  are  precluded  from  pleading  any  matter  in 
this  action  which  might  have  been  pleaded  in  the  said  ao» 
tion  in  which  the  said  judgment  was  so  recovered  as  afore- 
said. And  that  it  is,  therefore,  inadmissible  for  them  to  say 
that  the  said  William  Marston  was  not  one  of  the  public 
officers  of  the  said  co-partnership  at  the  time  of  the  said  re- 
covery, that  &ct  being  pleadable  in  the  said  original  action 
of  the  said  William  Marston,  as  such  public  officer  as  afore- 
said. Also,  for  that  this  action,  in  which  the  said  plea  is 
pleaded,  being  merely  for  the  piupose  aforesaid,  the  said  de- 
fendants are  precluded  from  pleading  any  matter  which 
would  have  been  admissible  as  a  defence  in  the  said  action, 
in  which  the  said  judgioent  was  so  recovered  as  aforesaid^ 
without  showing  and  stating  in  the  said  plea  some  good  and 
sufficient  reason  why,  and  on  account  of  which,  the  said 
matter  was  not  or  could  not  be  so  pleaded  in  the  said 
original  action,  &c.  Also^  for  that  the  plea  tends  to  raise 
an  issue  immaterial  to  the  merits  of  the.  present  action,  m 
this,  to  wit,  that  the  same  admits  and  does  not  deny  that 
the  said  William  Marston  was  a  public  officer  of  the  said  co- 
partnership at  the  commencement  of  the  said  origmal  action, 
and  that  being  so,  it  is  immaterial  whether  he  continued 
to  be  such  public  officer  at  the  time  of  the  said  re- 
covery.    Also,  for  that  if  it  were  material  that  the  said 
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)^lliam  Marston  should  continae  to  be  such  public  officer 
at  the  time  of  the  said  recovery,  the  fects  why  and  by  reason 
of  which  it  was  so  material,  should  have  been  stated  and 
shewn  to  the  Court  in  the  said  plea.  Also,  for  that  the 
said  plea  traverses,  and  attempts  to  put  in  issue  a  &ct  not 
allied  in  the  said  declaration,  to  wit,  whether  the  said 
William  Marston  was  a  public  officer  of  the  said  co-pamer- 
ship,  at  the  time  of  the  said  recovery,  it  being  in  no  part  of 
the  said  declaration  alleged  or  averred  that  the  said  William 
Manton  was  such  public  officer,  &c.,  but  the  said  declara- 
tion merely  recites  the  writ  of  scire  facias  in  this  action,  in 
which  that  fact  is  stated  and  alleged.  Also,  for  that  the 
said  plea  attempts  to  refer  the  question,  whether  the  said 
WilHam  Marston  was  such  public  officer,  &c.,  to  the  de- 
cision of  a  jury,  whereas  sudi  a  question  should  not  be  left 
to  ajury.  And  the  said  jdea  should  not  have  concluded  to 
the  country,  but  to  the  record,  or  with  a  verification.  Also, 
for  that  the  said  plea  is  neither  in  denial,  nor  in  confeanon 
and  avoidance.  Also,  for  that  the  said  plea  aflbrds  no  an- 
swer whatsoever  to  the  said  declaration,  and  is,  in  other  res- 
pects, uncertain,  insufficient  and  informal 

Joinder  in  demurrer. 

The  defendant  Little  pleaded  a  similar  plea,  to  which 
the  plaintifls  demurred  in  like  manner.  The  defendant, 
Joseph  Marler,  demurred  to  the  plaintiffs  declaration,  and 
stated  the  following  causes : — That,  although  it  appears  by 
the  said  declaration,  that  the  said  writ  in  this  behalf  was 
issued  at  the  suit  of  the  said  plaindfls  against  the  said 
George  Bradshaw,  Robert  Gough,  and  J.  W.  Kirkbride, 
together  with  the  said  defendants,  Joseph  Marler,  Thomas 
Rickerby,  &c.,  yet  it  doth  not  appear  by  the  said  de- 
claration, that  the  said  George  Bradshaw,  Robert  Gough, 
and  J.  W.  Barkbride  are,  or  that  any  of  them  are  included 
therein,  or  that  any  fiuther  proceedings  have  been  taken 
against  them  or  any  of  them ;  nor  doth  it  appear  by  the  said 
declaration,  that  the  said  G.  Bradshaw,  &c.,  or  any  of  them, 
were  or  was  liable  to  be  sued  in  this  behalf,  or  that  the 
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said  defendant,  Joseph  Marler,  was  or  is  liable  to  be  sued 
in  this  behalf,  jointly  with  the  aaid  G.  Bradshaw,  &c.,  or  why 
the  said  last  mentioned  persons  were  inserted  in  the  said 
writ,  or  why  they  or  any  of  them  were  or  are  omitted  fix)m 
the  said  declaration,  and  also  that  the  said  declaration  is  in 
other  respects  imformal  and  insufficient 
Joinder  in  demurrer. 


1841. 


FOWLBK 

•odOtlMn 
«• 

BiCKSKBY 

aadOAon. 


Channell,  Seijt,  was  called  upon  by  the  Court,  first,  to 
support  the  demurrer  to  the  declaration.  The  question 
raised  upon  the  demurrer  was,  whether  the  plaintiflb  having 
sued  out  a  writ  of  scire  feucias  against  fifteen  defendants, 
twelve  of  whom  only  had  appeared,  ought  not  to  have  de- 
clared against  those  three  defendants  who  had  not  appeared^ 
as  well  as  those  who  bad  i^peared,  or  whether  they  ought 
not  to  have  signed  judgment  against  those  three  defendants. 
There  was  no  doubt  that  where  pnxseedings  were  taken  by 
scire  facias  against  two^  and  one  only  a{^)eared,  and  the 
subsequent  proceedings  were  against  that  one  only  who  did 
appear,  the  proceedings  were  irregular,  and  would  be  set 
aside  on  that  ground,  StUnsbury  v.  Pringle  {a\  the  only 
question  was,  whether  the  same  objection  would  arise  upon 
demurrer.  Such  an  objection  would  be  good  ground  for  a 
plea  in  abatement,  and  that  being  so,  the  Court  would  not 
drive  the  defendant  to  such  a  plea,  where  the  objection  i^ 
peared  on  the  &ce  of  the  plaintiflb'  proceedings.  That  a 
scire  &cias  was  a  proceeding  in  which  a  plea  in  abatement 
might  be  pleaded,  appeared  clear  fix>m  the  authorities.  (&) 
The  parties  sued,  besides  having  a  right  of  contribution 
fix>m  the  other  defendants,  were  entitled  to  plead  their 
non-joinder.  [Tifulalf  C.  J. — In  Holland  v.  Lee  (c)  it  is 
laid  down  that  where  a  man  recovers  damages  against  two, 
and  sues  out  a  scire  facias  against  them,  and  it  is  returned 
that  the  sherifi*  has  summoned  them,  and  one  of  them  has 
nothing  in  his  bailiwick,  the  plaintiff  may  have  execution 


(a)  10  B.  &  C.  751. 
(6)  2  Wins.  Saund.  72. 


(c)  I  Roll.  Rep.  57. 
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agiunst  the  other  for  the  whole].  That  authority  was  di- 
rectly in  opposition  to  the  decision  in  Sainsbury  v.  Pringle* 
[Tindaly  C.  J. — Sainsbury  v.  Pringle  was  the  case  of  a  mo- 
tion to  the  Court,  and  by  the  stat  4  Anne,  c  16,  the  Court 
is  empowered  to  give  relief  upon  motion].  But  the  ir- 
regularity must  have  been  made  out  to  entitle  the  party 
applying  to  relief.  The  plaintifis  at  all  events  were  bound 
to  make  their  proceedings  regular,  and  they  should  have 
fflgned  judgment  against  those  defendants  who  did  not 
appear. 


Stephen^  Serjt,  in  support  of  the  declaration.  There 
was  no  irregularity  shewn  to  exist  upon  the  iace  of  the  de- 
claration, but  if  there  was,  it  was  no  ground  of  demurrer. 
This  case  diflfered  from  Sainsbury  ▼.  Prtngle,  because  the 
form  of  scire  facias  was  dissimilar.  The  writ  here  called 
upon  the  sheriff,  not  merely  to  make  known  to  the  de- 
fendants that  they  should  be  before  the  justices  to  shew 
cause  against  the  judgment,  but  **  to  shew  if  they  had  or 
knew,  or  any  or  either  of  them  had  or  knew  of  any  thing  to 
say  for  themselves  or  himself,"  why  the  plaintiffs  should 
not  have  execution  against  them.  In  Cabell  "v.  Faughan,{a) 
the  general  doctrine  was  entered  into,  and  it  was  laid  down 
that  the  mere  non-joinder  of  parties,  as  a  general  rule, 
afforded  no  sufficient  ground  of  demurrer,  for  the  materials 
of  a  demurrer  did  not  fully  appear  upon  such  a  state  of 
&cts.  It  was  true  that  non-joinder  might  in  scire  &cias 
form  the  ground  of  objection,  but  that  objection  should  be 
raised  by  a  plea  in  abatement,  and  not  by  demurrer.  Jef- 
freson  v.  Morton,  (b)  [Tindal,  C.  J.  The  objection  is,  in 
fact,  an  objection  of  variance  between  the  writ  and  the  de- 
claration, which  is  an  objection  to  be  taken  on  motion, 
rather  than  by  demurrer.]  Thompson  v.  Dicas  (c)  was  to 
that  effect  Panton  v.  HaU  {d)  rather  went  to  prove  that 
the  omission  of  parties  would  be  no  ground  of  demurrer. 


(a)  1  Saund.  291,  a.  n.  2. 
(6)  2  Sauod.  8  d.  9  a.  n.  10. 


(c)  3  Tyr.  873. 

(d)  2  Salk.  598. 
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Mere  irregularity  afforded  no  ground  of  demurrer,  but 
amounted  at  most  to  a  breach  of  the  rules  of  the  practice  of 
the  Court.  Donnelly  v.  Dunn  (o),  Sandan  v.  Proctor  (ft), 
Knight  ▼.  Parker  (e).  But  this  case,  after  all,  could  not  be 
considered  as  standing  upon  ordinary  grounds,  but  the  de-> 
cision  to  be  arrived  at  must  materially  depend  upon  the 
result  of  the  construction  to  be  put  upon  the  stat  7  Geo.  4» 
c*  46.  The  object  of  that  statute  was  to  give  the  public  a 
proper  security  against  joint  stock  companies,  by  rendering 
the  members  of  such  co-partnerships  personally  liable  for 
the  securities  given  under  the  general  authority  of  the  com- 
pany. The  Courts  concurred  in  the  view,  that  the  proper 
mode  of  proceeding  in  a  case  Uke  this  was  by  scire  facias. 
Whittenbury  v.  Law  (d),  Cross  v.  Law  (tf),  Bosanquet  v. 
Hansford  (/).  The  9th  section  of  the  act,  directed  that  all 
actions  or  suits,  to  be  commenced  or  instituted  for  or  on 
behalf  of  any  co-partnership  formed  under  the  provisions  of 
the  act,  against  any  person  or  persons,  for  recovering  any 
debts  or  enforcing  any  claims  or  demands  due  to  such  co<* 
partnership,  &c.  shall  and  lawfully  may  fix)m  and  after  the 
passing  of  this  act,  be  commenced  and  instituted  and  prose- 
cuted in  the  name  of  any  one  of  the  public  officers,  nomi- 
nated as  aforesaid,  for  the  time  being  of  such  coupartnership 
as  the  nominal  plaintiff;  and  that  all  actions  or  suits,  &C 
to  be  commenced  or  instituted  by  any  person  or  persons 
against  such  co-partnership,  shall  and  may  be  lawfully  com- 
menced, instituted,  and  prosecuted  against  any  one  or  more 
of  the  public  officers  nominated  as  aforesaid  for  the  time 
being  of  such  co-partnership,  as  the  nominal  defendant  for 
and  on  behalf  of  such  co-partnership.  Section  12>  enacted 
^'  that  judgments  obtained  against  such  public  officers 
should  operate  against  the  co-partnership,"  and  section  13, 
provided,  "  that  execution  upon  any  judgment  in  any  action 


(a)  2  B.  &  P.  45. 
{b)  7  B.  &  C.  800. 
(0  2  W.  Bl.  759- 
id)  6  Bing.  N.  C.  345. 

VOL.    IX. 


(e)  Ante,  vol.  3,  p.  789i  S.  C* 
6  M.  &  W.  217. 
(/)  3  P.  &  D.  298. 
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obtained  against  any  public  oflicer  for  the  time  being  of  any 
such  corporation  or  co-partnership,  carrying  on  the  business 
of  banking  under  the  provisions  of  this  act,  whether  as 
plaintiff  or  defendant,  may  be  issued  against  any  member  or 
members  for  the  time  being  of  any  such  corporation,  &c. ; 
and  that  in  case  any  such  execution  against  any  member  or 
member  for  the  time  being  of  any  such  corporation,  &c 
shall  be  ineffectual  for  obtaining  payment  and  satis&ction 
of  the  amount  of  such  judgment,  it  shall  be  lawful  for  the 
party  or  parties  so  having  obtained  judgment  against  such 
public  oflScer  for  the  time  being  to  issue  execution  against 
any  person  or  persons,  who  was  or  were  a  member  or  mem- 
bers of  such  corporation,  &c  at  the  time  when  the  contract 
or  contracts,  or  engagement  or  engagements,  on  which  such 
judgment  may  have  been  obtained,  was  or  were  entered 
into,  or  became  a  member  at  any  time  before  such  con- 
tracts or  engagements  were  executed,  or  was  a  member  at 
the  time  of  the  judgment  obtained."  Section  14,  enacted, 
'^  that  every  such  public  officer,  in  whose  name  any  such 
suit  or  action  shall  have  been  commenced,  prosecuted,  or 
defended,  and  every  person  or  persons  against  whom  exe- 
cution upon  any  judgment  obtained  or  entered  up  as  afore- 
said in  any  such  action  shall  be  issued  as  aforesaid,  shall 
always  be  reimbursed  and  fully  indemnified  for  all  loss, 
damage,  costs,  and  charges,  without  deduction,  which  any 
such  public  officer  or  person  may  have  incurred  by  reason 
of  such  execution,  out  of  the  funds  of  such  co-partnership, 
or  in  failure  thereof,  by  contribution  from  the  other  mem- 
bers of  such  co-partnership,  as  in  the  ordinary  cases  of  co- 
partnership." It  was  obvious,  from  these  provisions,  paying 
a  due  regard  to  the  object  of  the  legislature,  that  it  was  in- 
tended that  the  public  should  have  recourse  to  any  one  of 
the  members  of  such  a  co-partnership  as  this,  for  the  pur- 
pose of  securing  the  payment  of  any  demands  which  might 
be  had  upon  the  corporation  generally.  The  party  plaintiff 
need  not  proceed  against  all  the  members  of  the  co-partner- 
ship, nor  was  it  intended  that  he  should  be  confined  in  his 
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proceedings  against  only  one>  but  he  might  proceed  agfunst 
such  members  of  the  body  as  he  might  deem  competent  to 
answer  his  claims.  The  14th  section  put  all  doubt  upon 
this  point  entirely  at  rest,  by  its  provisions,  that  any  party 
who  was  sued  should  be  reimbursed  by  the  other  mem- 
bers of  the  co-partnership ;  and  where  the  Court  saw  the 
intentions  of  the  legislature  so  obviously  expressed,  it  would 
not  give  way  to  any  objection  of  non-joinder,  of  any  of  the 
parties  liable.  The  only  ground  upon  which  a  plea  in 
abatement  of  non-joinder  was  permitted  to  be  placed  upon 
the  record,  was  that  in  a  case  where  there  were  several 
defendants  equally  liable,  each  had  a  right  to  contribution 
fix>m  the  rest ;  (a)  but  that  was  a  reason  which  did  not 
apply  to  this  case,  because  the  claim  to  contribution  was  ez«' 
pressly  provided  for  by  the  terms  of  the  act  of  Parliament  (b) 
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Channeliy  Seij  t,  in  reply.  If  there  was  an  irregularity  upon 
the  &ce  of  the  record,  it  was  going  a  long  way  to  say  that  it 
would  not  afford  ground  of  demurrer.     The  cases  which  had 
been  cited,  did  not  apply  to  that  which  was  now  before  the 
Court     In  Jefferstm  v.  MoreUm^  the  objection  did  not  ap- 
pear on  the  fiice  of  the  record,  but  was  raised  by  a  plea  in 
abatement    The  only  question  here  really  was,  whether  thi^ 
defendant  was  absolved  fix>m  the  necessity  of  such  a  plea? 
The  object  of  a  scire  &cias  was  to  give  an  opportunitfr  to  all 
persons  who  were  liable,  to  shew  why  they  should  not  pay 
the  amount  sought  to  be  recovered,  and  he  admitted  that 
he  must  contend,  that  whatever  number  there  might  be, 
the  omission  o  f  any  one  would  entitle  the  remainder  to 
plead  that  omission  in  abatement     The  right  to  such  a 
plea  was  not  got  rid  of  by  the  provisions  of  this  act 

TiNDAL,  C.  J. — In  this  case,  the  plaintiff  has  sued  out  a 
scire  facias  against  fifiteen  persons,  whom  he  alleges  at  the 
time  of  his  recovering  and  the  giving  a  judgment  against  a 


(a)  2  Saund.  9>  a.  n.  10.      (6)  See  Palmer  v.  BeaU,  Ante,  p.  630. 
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public  officer,  were,  and  from  thence  hitherto  have  been, 
and  still  are  members  of  a  corporation  represented  by  tbat 
public  officer,  and  against  whom,  therefore,  he  prays  judg- 
ment The  sheriff  makes  a  similar  return  as  to  all  of  the 
defendants,  and  says  that  they  have  nothing  at  all  in  his 
bailiwick,  nor  are  they  to  be  found  in  his  bailiwick.  Twelve 
of  the  persons  included  in  the  scire  facias  come  in  volun- 
tarily and  plead,  some  of  them  together,  and  some  separately, 
leaving  three  unaccounted  for.  The  answer  of  one  of  those 
who  voluntarily  appears,  is  a  demurrer  to  the  l^ality  of 
the  proceedings,  on  the  ground  that  the  original  scire  facias 
was  against  fifteen  persons,  and  that  the  declaration  is 
against  twelve  only  of  them.  The  question  is,  whether 
that  is  a  cause  of  demurrer  ?  That  a  variance  between  the 
process  and  the  declaration  is  matter  of  irregularity,  and 
may  be  taken  advantage  of  by  applying  to  the  Court,  is 
perfectly  clear  firom  the  case  of  Sainsbury  v.  Pringle.  Tbat 
case  shews  that  where  a  scire  facias  was  issued  against  two 
defendants,  and  the  proceedings  were  against  one  only,  they 
were  irregular  and  must  be  set  aside.  First,  however,  the 
very  circumstance  of  this  being  an  irregularity,  strongly  mi- 
litates against  the  proposition,  that  it  is  an  objection  to  the 
record  which  can  be  taken  by  demurrer ;  and  I  think  that 
generally  in  such  cases,  if  you  mean  to  except  that  the 
party  has  included  more  in  the  writ  than  in  the  declaration, 
you  must  apply  to  the  Court,  and  not  put  your  objection 
on  the  record  as  an  answer  to  it.  By  putting  it  on  the 
record  as  an  answer  to  it,  you  must  say  that  it  amounts  to 
an  abatement  of  the  writ  But  it  appears  to  me,  that  that 
is  a  wrong  conclusion.  In  order  to  constitute  a  good  plea 
in  abatement  in  such  a  case,  it  must  appear  that  the  party 
of  whose  non-joinder  you  complain,  is  aUve  at  the  time  the 
defendants  plead,  because  the  plea  professes  to  give  the 
plaintiff  a  better  writ.  Now  looking  at  this  record,  all  that 
this  scire  facias  says  is,  that  on  the  day  on  which  the  scire 
facias  issued,  the  plaintiff  undertook  to  shew  that  the  several 
persons  included  in  the  writ  were  members  of  the  corpora- 
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tion.  Non  constat,  however,  that  at  the  time  at  which  the 
sheriff  makes  his  return,  these  three  persons  as  to  whom 
the  record  is  silent,  were  still  living,  or  consequently  that 
the  plaintiff  had  any  authority  or  power  to  proceed  against 
them.  I  think,  therefore,  that  on  the  facts  stated  on  the  re- 
cord, there  is  not  a  sufficient  allegation  to  shew  that  the  writ 
should  have  been  abated.  But  on  another  ground,  looking 
at  this  statute,  I  think  that  a  plea  in  abatement  was  never 
contemplated.  What  is  the  object  of  the  statute  ?  It  gives 
an  authority  to  those  who  hold  the  notes  of  these  banking 
firms,  to  bring  an  action  against  the  public  officer  of  the 
company  alone,  and  having  recovered  judgment  to  issue 
execution  '*  against  any  member  for  the  time  being  of  such 
corporation  or  co-partnership ;"  giving  a  much  wider  range, 
therefore,  than  that  which  is  ordinarily  given,  where  you 
issue  execution  against  those  parties  who  are  parties  at  the 
time  the  contract  is  entered  into,  no  authority  being  ge* 
nerally  given  against  those  who  enter  into  the  partnership 
after  the  contract  is  made,  which  b  the  subject  matter  of  the 
action.  But  where  you  find  in  the  very  next  section  (s.  14), 
that  the  public  officer  in  whose  name  the  suit  was  prosecuted, 
and  every  person  against  whom  execution  upon  any  judg- 
ment obtained,  shall  be  issued,  **  shall  always  be  reimbursed 
and  fully  indemnified  for  all  loss,  damages,  costs,  and  charges, 
without  any  deduction,  which  such  public  officer  or  person 
may  have  incurred  by  reason  of  such  execution,  out  of  the 
funds  of  such  corporation,  or  in  feilure  thereoi^  by  contri- 
bution from  the  other  members  of  such  co-partnership,"  that 
shews  that  there  is  a  full  remedy  given  to  these  persons  with- 
out the  others  being  brought  in  by  a  plea  in  abatement  The 
object  of  this  act  is  allow  the  judgment  creditor,  when  he 
has  obtained  judgment,  to  go  singly  against  any  one  who 
is  responsible,  and  who  is  a  member  of  the  corporation  at  the 
time,  and  he  cannot  he  compelled,  when  he  has  brought 
one  party  before  the  Court  by  scire  facias,  to  proceed  against 
all  the  others.     That  is,  in  effect,  the  plea  in  abatement 
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taken  away  on  the  scire  fecias. 

BosANQUET,  J. — The  objection  raised  upon  this  demnrrer 
iB,  that  the  plaintiff  is  proceeding  upon  a  scire  fecias  in 
which  the  names  of  fifteen  persons  are  mentioned,  but  that 
his  declaration  is  against  twelve  only  of  those  fifteen  indi- 
Tidoals.  I  think  that  that  which  is  the  ground  of  this  demur- 
ler  may  be  matter  of  irregularity,  but  that  which  is  matter 
of  irregularity  is  not  therefore  the  subject  of  demurrer,  but 
OD  the  contrary,  the  presumption  is  that  it  is  not  so,  and 
the  Court  will  not  allow  that  which  is  matter  of  irregularity 
only  to  be  jdeaded.  But  then  it  is  said,  that  if  the  objectioa 
Bsppesas  on  the  record,  it  is  ground  of  demurrer.  But  it  does 
not  i^>pear  that  the  three  persons  who  are  not  declared 
against,  were  alive  when  the  plea  was  pleaded,  and  if  they 
were  not  alive,  the  defendant  cannot,  by  a  plea  in  abatement, 
give  a  new  writ  But  I  further  agree  with  my  Lord,  that  it 
were  never  contemplated,  that  persons  proceeded  against 
under  this  act  should  have  an  opportunity  of  pleading  in 
abatement ;  and  I  do  not  think  that  a  scire  frcias,  being 
issued  in  pursuance  of  its  terms,  it  was  the  intention  of  the 
statute  that  a  plea  in  abatement  should  be  put  upon  the 
record.  The  object  of  the  act  was,  that  when  a  judgment 
was  obtained  against  a  public  oflScer,  the  plaintiff  should 
have  an  opportunity  of  proceeding  against  one  or  more  of 
the  persons  who  should  be  liable,  but  not  that  those  peisoos 
who  were  proceeded  against  should  have  an  opportunity  of 
saying  that  all  the  members  of  the  corporation  were  not 
joined,  which  my  brother  Channell  admits  must  be  the 
consequence  of  his  argument  The  14th  section  of  the 
act  is,  I  think,  decisive  upon  the  point,  for  it  provides  that 
the  parties  sued  shall  be  reimbursed  fiom  the  funds  of 
the  company,  or  by  contribution,  whatever  sums  they 
expend  in  consequence  of  the  proceedings  taken  against 
them. 
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C0LTMAN9  J.—  It  is  clear  in  this  case,  by  the  admission  of 
my  brother  ChanneUy  that  unless  he  could  support  a  plea  in 
abatement  to  the  declaration,  he  cannot  succeed  in  this  de- 
murrer. But  it  must  be  stated  in  a  plea  in  abatement,  that 
the  contract  was  made  with  others,  who  are  still  alive  and  resi- 
dent within  the  jurisdiction  of  the  Court,  and  there  is  nothing 
on  the  record  in  this  case,  to  shew  that  the  parties  were  alive 
at  the  time  of  the  retiun  of  the  sheriff,  and  of  the  declara- 
tion. As  to  the  other  point,  it  is  not  necessary  to  say  much ; 
but  I  would  observe,  that  the  defendants  stand  here  in  a 
very  different  situation  from  parties  to  a  recognizance  of 
bail,  for  instance.  There  are  there  three  persons,  entering 
into  a  joint  and  several  contract,  for  the  performance  of  cer- 
tain stipulations ;  but  you  may  sue  them  either  on  a  joint 
contract  as  against  them  all,  or  you  may  proceed  against 
each  separately.  But  the  13th  section  of  this  act  authorises 
the  plaintiff  to  take  out  execution  against  one  or  more  mem- 
bers of  the  co-partnership,  which  shews  the  intention  of  the 
legislature  to  be,  that  you  should  not  be  bound  to  treat  it 
either  as  a  joint  contract,  as  agtdnst  all,  or  as  a  separate 
contract  against  each. 


1841. 


FOWLBR 

and  Othen 

o. 

RiCKBRBY 

tndOthcn. 


Ebskime,  J. — I  am  of  the  same  opinion.  The  argument 
which  is  raised  on  the  part  of  the  defendant  in  this  case,  is 
answered  upon  two  grounds ;  first,  there  is  nothing  on  the 
record  to  shew  that  the  parties,  whose  non-joinder  in  the 
declaration  is  complidned  of,  were  alive,  and  resident  within 
the  jurisdiction  of  the  Court,  at  the  time  of  the  plea  being 
pleaded,  which  is  necessary :  and,  secondly,  that  it  was  not 
the  intention  of  the  legislature  that  parties,  in  the  position 
of  this  defendant,  should  plead  in  abatement  under  the  cir- 
cumstances of  this  case.  Upon  the  latter  point,  it  appears 
to  me,  that  an  action  is  given  against  the  public  officer  of 
the  company  to  relieve  the  plaintiff  from  the  necessity  of 
joining  all  the  members  of  the  co-partnership  on  the  record ; 
and,  although,  under  the  13th  section,  it  is  necessary  to 
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have  a  scire  fiurias,  to  bring  on  the  record  the  names  of  those 
membera  of  the  company,  whom  the  plaintiff  may  select  as 
the  objects  of  his  execution,  yet  it  never  could  have  been 
intended  that  all  those  evils  should  be  produced  in  this  stage 
of  the  proceedings,  which  it  was  the  object  and  intention  of 
the  legislature  to  avoid.  The  act  of  Parliament  says, 
that  execution  may  be  issued  against  any  member  for  the 
time  being  of  such  company,  or  against  any  person  who 
is,  or  has  been,  a  member  of  the  corporation.  The  object, 
therefore,  was  to  give  the  plaintiff  the  opportunity  of  se- 
lecting one,  two,  three,  or  any  number  of  the  members  of 
the  company  to  proceed  against 


Judgment  for  the  plaintiff. 


Stephen^  Seijt,  in  support  of  the  demurrers  to  the  pica, 
put  in  by  the  defendants,  Thomas  Fowler  and  others,  and 
James  Little.  First,  the  conclusion  to  the  country  was 
bad,  because  it  was  not  alleged  in  the  declaration  that  Wm. 
Masters  was  a  public  oflScer  at  the  time  of  the  recovery  of 
the  judgment,  the  fact  of  his  being  a  public  officer  being 
merely  recited  in  the  writ,  and  because,  therefore,  no  issue 
could  be  raised  upon  that  fact,  of  which  the  country  could  be 
be  called  upon  to  inquire.  Secondly,  the  defendant  could 
not  plead  any  matter  in  bar  of  a  scire  facias,  on  a  judgment, 
which  might  have  been  pleaded  in  the  original  action, 
Underhill  v.  Devereux  (a),  Aliens  v,  Andrews  (6) ;  and  this 
rule  applied  to  every  case  of  proceedings  on  a  judgment, 
where  the  matter  sought  to  be  pleaded  to  invalidate  the 
judgment  might  have  been  pleaded  in  the  original  suits 
Com.  Dig.  tit.  '' Pleader ^  {L  3)  13.  In  Baylis  v.  Hay- 
ivard{c)f  to  scire  facias  upon  a  judgment  in  assumpsit,  by 
the  plaintiff,  the  defendant  pleaded  the  plaintiff^s  bank- 
ruptcy, assignment,  &c. ;  and  that  the  causes  of  action  in 

{a)  2  WmH.  Saund.  72,  t.  (n.  4.)        (c)  4  Ad.  &  ED.  256. 
(b)  Cro.  Eliz.  283. 
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the  original  suit,  accrued  before  the  plaintiff  became  bank- 
rupt On  special  demurrer,  for  that  the  plea  did  not  shew, 
whether  the  judgment  was  recovered  before  or  after  the 
bankruptcy ;  it  was  held,  that  the  plea  was  bad,  inasmuch 
as  it  did  not  appear  but  that  the  bankruptcy  might  have 
been  pleaded  in  bar  of  the  original  action.  In  the  present 
case,  the  plea  might  be  stricdy  true,  and  the  defendant,  in 
the  original  action,  might  have  had  abundant  opportunity 
of  setting  up  the  same  defence. 


1841. 


FOWLBB 

andOthin 

V, 

RicKsmiY 
andOdien. 


Channellf  Seijt.,  in  support  of  the  pleas.  He  admitted 
that  a  defendant,  who  was  a  party  to  the  original  action,  as 
well  as  to  the  scire  facias,  could  not,  in  pleading  to  the 
latter,  set  up  any  answer,  which  he  might  have  pleaded  to 
the  original  suit ;  but  in  order  that  that  rule  should  prevail,  it 
was  necessary  that  the  same  person  should  be  defendant  in 
both  proceedings.  He  admitted  also  that  where  a  defend- 
ant was  sued  upon  a  scire  facias  as  executor,  heir,  or  terre- 
tenant,  he  could  not  set  up  any  matter  which  would  go  to 
shew  that  the  individual,  of  whom  he  was  the  representative, 
was  not  liable  to  the  judgment  obtained.  But  a  broad  dis- 
tinction existed  between  these  cases,  and  that  which  was 
now  before  the  Court,  without  which,  the  most  mischievous 
consequences  would  arise.  It  might  be  that  the  original 
judgment  had  been  obtained  by  collusion  between  the 
plaintiif  and  the  public  officer ;  or  the  public  officer  mi^t 
have  been  dischai^ged  by  the  company,  and  have  suffered 
judgment  by  default ;  and  surely,  in  either  of  these  cases, 
the  defendants,  sued  upon  such  judgments,  might  dispute 
the  fact  of  the  person  originally  sued  being  the  public 
officer  of  the  company.  [^Tindal,  C.  J. — The  name  of  the 
public  officer  is  required  to  be  registered  by  the  act  of 
Parliament,  and  it  is  the  fault  of  the  company  if  that 
register  is  not  properly  kept  If  it  were  a  collusive  judg- 
ment, is  not  that  ground  of  application  to  the  Court?] 
Then,  admitting  the  person  originally  sued  to  have  been 
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once  the  public  officer  of  the  company,  that  did  not  prove 
him  to  have  been  the  public  officer  at  the  time  of  judgment 
recovered.  The  recovery,  under  a  provision  of  the  statute, 
must  be  against  the  public  officer  *^  for  the  time  being,'' 
(sa.  12  and  13)  Harwood  v.  Law  (a).  The  plea  in  this  case 
denied,  that  he  was  the  public  officer  of  the  company  ^  at 
the  time  of  the  recovery."  That  was  an  issue  properly 
taken  upon  the  declaration;  the  affirmative  of  which,  if 
true,  might  be  easily  prove<l  by  the  plaintiff;  while  the 
hardship  upon  the  defendants,  of  such  a  defence  not  being 
permitted  to  be  set  up,  was  very  great.  Then  the  plea  was 
rightly  concluded  to  the  country.  The  declaration  must 
be  supposed  to  contain  an  implied  allegation,  that  Masters 
was  the  public  officer  at  the  time  of  the  judgment  In  the 
case  of  the  Edinburgh  and  Leith  Railway  Company  v. 
ffebblewhite  (6),  it  appeared,  that  by  the  act  6  &  7  W.  4, 
c  121,  8.  50,  it  is  provided,  that  in  actions  by  the  company 
for  calls,  it  shall  be  sufficient  to  allege,  that  the  defendant, 
being  a  proprietor  of  shares,  is  indebted  to  the  company  in 
a  certain  sum  of  money  upon  such  shares  belonging  to  him, 
whereby  a  right  of  action  hath  accrued  to  the  said  company, 
without  setting  out  the  special  matter ;  and  in  such  action 
it  shall  only  be  necessary  to  prove  that  the  defendant  was  a 
proprietor  at  the  time  of  making  the  calls ;  that  they  were 
made ;  and  that  notice  thereof  was  given  according  to  the 
act.  To  a  declaration,  in  the  general  form  given  by  this 
clause,  the  defendant  pleaded  pleas,  denying  notice  of  the 
calls  pursuant  to  the  act,  and  concluding  with  a  verificatioii. 
It  was  held,  that  the  allegation  of  notice,  that  &ct  being 
necessary  to  be  proved,  in  order  to  entitle  the  plaintiff  to 
recover,  must  be  taken  to  be  impliedly  contained  in  the 
declaration,  by  reference  to  the  act;  and  that  the  pleas, 
therefore,  being  in  denial  of  a  matter,  necessarily  implied  in 
the  declaration,  ought  to  have  concluded  to  the  country, 

Ca)  7  M.  &  W.  203. 

(b)  Ante,  vol.  8,  p.  802,  S.  C,  6  M.  &  W.  707. 
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and  not  with  a  verification,  and  were,  on  that  ground,  bad 
on  special  demurrer.  [  Tindid,  C.  J. — I  am  &r  from  saying, 
that  if  there  was  such  a  collusion  or  fraud,  as  you  suggest,  a 
plea  might  not  have  been  framed,  alleging  that  the  judg- 
ment was  obtained  by  such  fraud*]  Such  a  plea  would 
only  amount  to  a  denial  that  the  person  originally  sued  was, 
at  the  time  of  the  judgment,  the  public  officer  of  the  com- 
pany, which  was  the  allegation  here.  [^Tindal,  C.  J. — But 
by  such  a  plea  you  would  have  afforded  an  opportunity  to 
the  plaintifis  to  answer  your  allegation.] 


1841. 


FOWLBB 

and  Others 

V, 
RlCKBRBT 

•od  Others. 


Stephen^  Seijt,  in  reply.  The  case  was  unlike  that  of 
the  Edinhurgh  and  Leith  Railway  Company  v.  Hebblewhiie, 
because  here,  there  was  no  allegation,  either  express  or  im- 
plied, in  the  declaration,  upon  which  the  plea  took  issue. 
The  declaration  merely  recited  the  writ,  in  which  the  re- 
covery against  Masters  was  set  out,  and  then  prayed  execu- 
tion against  the  defendants.  It  opened  no  question  of  ftct 
in  reference  to  the  position  of  Masters,  and  the  plea  denied 
that  which  was  not  alleged,  and  was  bad  as  concluding  to 
the  country.  But  looking  at  the  plea  itself  it  was  sub- 
stantially insufficient,  for  it  admitted  that  the  defendants 
were  members  of  the  company,  and  that,  at  the  time  of  the 
original  action  being  brought.  Masters  was  the  public  officer 
o{  the  company.  That  he  had  been  a  public  officer  of  the 
company  since  the  commencement  of  the  suit  was,  there- 
fore, clear,  and  through  his  means,  the  company  must  have 
received  notice  of  the  proceedings.  It  would  be  doubly 
hard  upon  the  plaintifis,  who  had  commenced  these  pro- 
ceedings correctly,  if,  by  any  act  of  the  defendants,  they 
could  be  deprived  of  the  benefit  of  those  steps  which  they 
had  taken.  The  plea  was  otherwise  insufficient  to  raise  an 
issue  that  Masters  had  ceased  to  be  the  public  officer,  and 
if  it  did  raise  such  an  issue,  it  was  improperly  concluded  to 
country ;  for,  if  it  contained  any  new  matter,  the  right  con- 
clusion would  have  been  a  verification. 
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TiNDALy  C.  J. — It  appears  to  me  that  without  entering 
into  the  question  whether  this  might  or  might  not  have  been 
made  a  good  plea,  it  is,  at  all  events,  clear  that  the  plea  upon 
this  record  is  bad  The  declaration  begins  by  reciting,  that 
a  judgment  was  recovered  against  William  Masters^,  one  of 
the  public  officers  for  the  time  being,  of  this  corporation, 
without  making  any  allegation  of  the  &ct,  that  he  was  one 
of  the  public  officers  at  the  time  the  judgment  was  re- 
overed.  The  plea  contains  an  allegation,  that  at  the  time 
of  the  recovery  of  the  judgment,  William  Masters  was  not 
one  of  the  public  officers  of  the  company,  and  concludes  to 
the  country.  That,  therefore,  is  a  direct  denial,  and  con- 
clusion to  the  country  of  that  which  is  not  stated  expressly, 
or  by  implication,  in  the  declaration  itself  Then  there  is 
a  direct  and  distinct  allegation,  that  William  Masters  was 
duly  appointed  and  registered  such  public  officer,  and  was 
sued  for  and  on  behalf  of  the  company,  and  that  is  not 
denied.  So  the  plea  admits  that  William  Masters  was  duly 
appointed  the  public  officer  of  the  company,  and  was  sued 
in  that  capacity.  That  being  admitted  on  the  part  of  the 
defendant,  unless  he  can  shew  in  this  plea,  by  some  new 
allegation,  that  the  original  character  of  Masters  has  ceased, 
we  must  assume  that  it  has  continued ;  and  if  he  means  by 
this  plea  that  it  has  ceased,  he  is  setting  up  a  new  matter, 
not  contained  in  the  declaration  itself,  and  if  he  does  so,  he 
should  conclude  with  a  verification,  and  aUow  the  other 
party  to  answer  it  Therefore,  as  in  this  plea,  the  defend- 
ant endeavours  to  avail  himself  of  a  ground  of  defence 
which  is  new  matter ;  the  plea  is  bad,  in  concluding  to  the 
country,  and  not  with  a  verification. 


BosANQUET,  J. — I  am  also  of  opinion  that  this  plea  is 
bad,  on  the  ground  that  it  sets  up  some  new  matter,  and 
concludes  improperly  to  the  country,  instead  of  with  a  veri- 
fication. 
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C0LTMAN9  J. — I  also  think  thb  is  a  bad  plea.  The  plea 
alleges,  merely,  that  at  the  time  of  the  judgment  recovered, 
William  Masters  was  not  a  public  officer  of  the  company, 
which  is,  by  implication,  an  admission  that  he  was  a  pubUc 
officer  at  a  previous  time.  If  the  defendant  meant  to  allege 
more  than  I  have  pointed  out,  he  should  have  stated  it 
Therefore,  it  seems  to  me,  that  he  has  not  alleged  sufficient 
to  prevent  his  being  responsible  for  the  admission  by  the 
public  officer. 
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Jones  v.  Williams  and  Others. 

I  RESPASS,  for  breaking  and  entering  the  plaintiff 
dwelling-house,  and  seizing  his  goods  and  chattels.  The 
defendants  pleaded,  that  before  the  said  time,  when,  &c., 
the  plaintiff  commenced  an  action  of  debt  against  the 
defendant,  John  Williams,  during  the  pendency  of  which 
action  wu  action.  It  was,  by  a  certain  agreement  in  writing,  made 
•wOMt^Se  ""  between  the  plaintiff  and  defendant,  J.  Williams,  after 
wM^refen^U)  '^^^^'^K*  ^'9  mutually  agreed  to  refer  the  said  action,  and  all 
arbitration,  and  matters  in  dispute  in  the  said  cause,  to  the  award,  arbitra- 
trator  awarded  ment,  and  final  determination  of  R.  G  .T.  (The  plea  fiilly 
to^bTdue^  set  out  the  agreement,  the  material  provisions  of  which  are 
^nd^^Sw^*'  the  following)  :  And  it  was  further  agreed,  that  the  costs 
the  plaintiff  to  before  then  incurred  by  the  parties  to  the  said  agreement, 
urn  day,  which  in  the  Said  cause,  or  in  any  wise  respecting  the  said  dis- 
Sm^reftaed    P^^^  ^^^  differences,  and  such  as  had  been  incurred  up  to 

to  do,  the  de- 
fendant issned  a  writ  of  fi.  fa.,  and  levied  on  the  plaintiff's  goods.  Replication,  that  bj  a  nie 
of  Court,  the  said  writ  was  ordered  to  be  set  aside  for  irregularity :  Rejoinder,  by  way  of  estoppel, 
that  after  the  making  of  the  rule  of  Court,  the  plaintiff  ruled  the  sheriff  to  return  the  writ:  add, 
upon  special  demurrer  to  the  rejoinder,  that  the  replication  was  good,  and  that  it  was  unnccevaiy 
to  aver  that  the  rule  of  Court  was  acted  on. 

Secondly,  that  the  act  of  ruling  the  sheriff  to  return  the  writ,  did  not  estop  the  plaintiff  from 
shewing  that  the  writ  was  not  a  good  writ ;  neither  did  the  filing  of  record  affirm  the  existence 
of  a  void  writ. 

Thirdly,  that  the  I  &  2  Vict.  c.  110,  s.  18,  docs  not  authorize  a  party  to  issue  execution  for 
money  oraered  to  be  paid  by  an  award. 

Hdd  also,  that  though  the  statute  does  not  authorize  execution  unless  the  amount  appears  by 
the  order,  vet  execution  may  issue  for  costs  when  ascertained  by  the  officer,  and  that  it  b  not 
necessary  there  should  be  an  order  after  the  officer  has  taxed. 
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and  inclusive  of  the  day  of  the  date  of  that  agreement,  in- 
cluding the  costs  and  charges  of  witnesses,  who  had  been 
subpoenaed  by  either  party,  to  attend  the  trial  of  the  said 
cause,  and  the  costs  of  their  travelling  home;  and  the  costs 
of  preparing  the  said  agreement  and  the  said  award,  and  of 
carrying  the  same  respectively  into  eflfect;  and  the  costs 
and  charges  of  the  said  arbitrator;  and  the  costs  and 
charges  attendant  on  or  incurred  in  the  sud  reference  by 
the  said  parties,  their  advocates,  and  witnesses,  should  abide 
the  event  of  the  said  reference,  and  of  the  stud  award,  and 
to  be  taxed  as  between  attorney  and  client,  and  to  be  paid 
by  such  party  against  whom  a  balance  of  the  accounts 
should  appear  to  be  due  by  the  award,  at  such  time, 
and  in  such  manner,  as  the  said  R.  G.  T.  by  his  award 
should  direct  And  it  was  agreed  that  the  arbitrator  should 
be  at  liberty  to  examine,  ascertain,  and  settle  the  accounts 
as  claimed  in  the  particulars  of  the  plaintiff's  demand,  and 
the  defendant's,  J.  Ws.,  set-off  in  the  said  action ;  and  the 
arbitrator  was  to  be  at  liberty  to  direct  the  payment  of  any 
balance  which  he  might  find  to  be  due  upon  those  parti- 
culars, either  from  the  plaintiff  to  the  defendant,  J.  W.,  or 
from  the  defendant,  J.  W.,  to  the  plaintiff,  at  such  time  and 
in  such  manner  as  the  said  arbitrator  should  think  Bt,  as  by 
the  said  agreement,  reference  being  thereunto  had,  will 
iuUy  appear.  The  plea  then  stated,  that  the  arbitrator 
awarded  that  there  was  a  balance  due  upon  the  accounts 
from  the  plaintiff  to  the  defendant,  J.  W.,  amounting  to 
69/L  8^.  lid,  which  sum,  together  with  the  costs,  charges, 
and  expenses,  the  arbitrator  directed  to  be  paid  by  the 
plaintiff  to  the  defendant,  J.  W.,  on  the  1st  of  September 
then  next,  and  then  alleged  that  the  agreement  was  made  a 
rule  of  Court ;  that  after  the  making  of  the  award,  and  be* 
fore  the  time  when,  &c.,  the  costs,  charges,  and  expenses, 
so  made  by  the  said  agreement  to  abide  the  event  of  the 
said  award,  were  duly  taxed,  as  between  attorney  and  client^ 
at  a  large  sum  of  money,  to  wit,  the  sum  of  239£,  whereof 
the  plaintiff  afterwards  had  notice,  and  was  then  requested 
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by  the  defendant,  J.  Williams,  to  pay  him  the  said  smn  of 
69L  8«.  lleiL,  together  with  the  costs,  charges,  and  expenses 
so  taxed  as  aforesaid,  amounting  in  the  whole  to  the  sum  of 
308.  Ss.  lld.f  according  to  the  tenor  and  eflfect  of  the  said 
rule  of  Court,  and  of  the  said  award  and  submission,  but  the 
plaintiff  wholly  neglected  and  refused  to  pay  the  same,  or 
any  part  thereof;  that  afterwards,  and  before  the  said  times, 
when,  &C.,  the  said  rule  of  Court  being  in  fiill  force  and 
effect,  and  the  said  last  mentioned  moneys  unpaid  and  un- 
sadsfied,  the  defendant,  J.  Williams,  for  the  obtaining  sa- 
tisfaction of  the  said  monies  in  his  own  right,  and  the  other 
defendants,  as  the  attomies  of  the  defendant,  J.  W.,  and  by 
his  commands,  sued  and  prosecuted  out  of  the  Court  of 
Queen's  Bench  a  certain  writ  of  our  Lady  the  Queen  called 
a  writ  of  testatum  fieri  facias  (setting  out  the  writ),  which 
said  writ  so  indorsed,  afterwards  and  before  the  execution 
thereof,  was  delivered  by  the  defendants  to  one  D.  H.,  who^ 
then  and  firom  thence  until  at  and  afler  the  execution  of  the 
said  writ,  was  sheriff  of  the  said  coimty  of  Montgomery,  to 
be  executed  in  due  form  of  law,  by  virtue  of  which  said 
writ,  the  said  D.  H.  broke  and  entered  the  said  premises 
for  the  purpose  of  levying  the  said  moneys  so  directed  to 
be  made  by  the  said  writ  as  aforesaid,  which  are  the  same 
trespasses,  &c.     Verification. 

Replication.  That  after  the  suing  and  prosecuting  out 
of  the  said  Court  of  the  said  writ  of  fieri  &cias,  by  a  rule 
of  the  said  Court,  then  duly  made  and  entitled  in  the  said 
cause,  and  also  entitled,  &c.,  it  was  ordered  by  the  said 
Court,  that  the  said  writ  of  fieri  fiicias  and  all  subsequent 
proceedings,  should  be  set  aside  for  irregularity,  with  costs, 
and  it  was  referred  to  one  of  the  Masters  to  tax  such  costs, 
which  costs,  when  taxed,  should  be  paid  by  the  defendant 
to  the  plaintiff,  or  his  attorney,  as  by  the  said  last  mentioned 
rule  of  the  Court  of  our  Lady,  the  Queen,  before  the 
Queen  herself,  reference  being  thereunto  had,  will  fully 
appear.     Verification. 

Rejoinder.     And  the  defendants  say,  that  the  plaintiff 
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ought  not  to  be  admitted  or  received  to  plead  the  sfud  re-  1841. 
plication,  because  they  say,  that  after  the  making  of  the  joJJes 
said  supposed  rule  of  Court,  in  the  said  replication  men-  »• 

tioned,  and  whilst  the  said  writ  of  fieri  facias  in  the  said  and  Otfaen. 
last  plea  mentioned,  was  in  the  hands  of  the  said  sheriff  of 
Montgomeryshire,  and  before  any  return  to  the  said  writ 
had  been  made  by  the  siud  sheriff,  to  wit,  on  &c.,  the  now 
plaintiff  applied  for,  and  caused  to  be  issued,  a  certain  order 
of  the  Right  Honourable  Sir  J.  B.  Bosanquet,  Knight,  one 
of  the  Justices  of  her  Majesty's  Court  of  the  Bench,  at 
Westminster,  duly  made  and  entitled  in  the  said  cause  in 
the  said  last  plea  mentioned,  and  bearing  date,  &c.,  whereby 
it  was  ordered  that  the  said  sheriff  within  eight  days  next 
after  service  of  that  order  upon  him  or  his  deputy,  should 
peremptorily  return  the  s^d  writ  of  fieri  facias  in  the  said 
last  plea  mentioned,  which  said  order  the  now  phuntiff,  after- 
wards, to  wit,  on,  &a,  caused  to  be  served  on  one  W.  D.,  then 
being  the  depu^  of  the  said  sheriff,  that  afler  the  said  order 
had  been  so  served  as  aforesaid,  and  within  eight  days  then 
next  ensuing,  to  wit,  on,  &a,  the  said  sheriff,  in  obedience 
to  the  said  order,  in  due  manner,  returned  the  said  writ,  as 
by  the  said  writ  and  return  thereof,  remaining  of  record  in 
the  said  Court  of  our  said  Lady  the  Queen,  before  the 
Queen  herself  fully  appears.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  rejoinder 
contains  no  answer  to  the  replication,  inasmuch  as  it  does 
not  deny  that  the  writ  under  which  the  defendants  justify, 
had  been  set  aside  by  the  Court  fix)m  which  it  issued  for 
irregularity,  afler  which  the  application  by  the  present 
plaintiff  for  the  judge's  order  to  the  sheriff  to  return  it  (in 
order  to  secure  its  safe  custody),  did  not  affirm  or  admit 
its  validity,  or  its  efficiency  as  a  protection  to  the  parties 
issuing  it 

TomUnsoHy  in  support  of  the  demurrer.  The  rejoinder 
affords  no  answer  to  the  replication.  If  there  was  any  mo- 
tive to  justify  the  plaintiff  in  having  the  writ  secured,  the 
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act  of  ruling  the  sheriff  to  return  it  would  not  operate  as  an 
estoppel  jNIany  reasons  might  be  suggested  for  having  the 
writ  returned  as  if  the  sheriff  had  been  guilty  of  excess  in  the 
mode  of  executing  it,  it  would  be  necessary  for  the  party  to 
have  it  returned,  in  order  to  found  on  it  an  application  to  the 
Court,  or  to  proceed  by  action  on  the  statute.  An  es* 
toppel  is  when  a  man  is  concluded  by  his  own  act  or  ac- 
ceptance, to  say  the  truth,  Com.  Dig.  tit  "  EstoppeC*  (A). 
Here,  all  that  the  plaintiff  admits  is,  that  there  is,  in  truth, 
such  a  writ,  which,  unless  it  be  void  upon  the  face  of  it,  would 
protect  the  sheriff,  although  the  parties  who  issued  it  might 
be  trepassers.  In  justifying  under  a  fieri  facias,  the  sheriff 
pleads  the  writ  only,  whilst  the  party  must  shew  the  judg- 
ment or  other  authority  for  issuing  it ;  an  estoppel  ought 
to  be  certain  to  every  intent  Then  the  pleaisbad,  as  it  shews 
no  authority  for  issuing  the  execution.  The  point  has 
already  been  decided  in  the  Court  of  Queen's  Bench,  in  the 
case  oi  Jones  v.  WiUiams  (a). 


The  Court  then  called  upon 

Cresswell,  contra.  The  replication  does  not  sufficiently 
shew  that  the  writ  was  set  aside,  it  is  only  stated  that  an 
order  for  that  purpose  was  pronounced  by  the  Court ;  but 
it  is  not  averred  that  the  order  was  drawn  up  or  acted  upon, 
and  for  anything  that  appears,  the  party  may  have 
abandoned  it  Then  the  rejoinder  shews  that  afler  the 
order  was  obtained,  the  plaintiff  ruled  the  sheriff  to  return 
the  writ  If  the  rule  for  setting  aside  the  writ  had  been 
drawn  up  and  acted  upon,  there  would  have  been  an  end  of 
the  writ  altogether.  A  writ  set  aside  is  the  same  as  if  it  never 
existed.  The  rejoinder  not  only  shews  that  the  writ  exists, 
but  avers  that  it  is  filed  of  record.  If  the  plaintiff  wished 
to  deny  that  fact,  he  might  have  issue  joined  nul  tiel  re- 
cord. The  filing  of  record  estops  him  from  denying  the 
existence  of  the  writ     It  is  argued,  that  the  plaintiff  might 


(a>  11  Adol.  &  E.  175. 
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have  several  motives  for  wishing  the  writ  returned,  but  in 
that  case,  he  should  have  applied  to  the  (]ourt  to  impound 
it.  With  respect  to  the  plea,  it  is  submitted,  that  the 
1  &  2  Vict  a  110,  justifies  an  execution  in  cases  like  the 
present,  and  that  the  case  of  Jones  v.  WilliafM  was  not  well 
considered.  There,  the  Court  says,  '^  It  is  undoubtedly 
money  payable  by  something  arising  out  of  and  connected 
with  the  rule,  but  then  can  the  award  be  engrafted  on  the 
rule  so  as  to  make  the  money  payable  by  the  rule  ?  Tlie 
difficulty  that  presents  itself  is,  that  there  is  no  definite  sum 
of  money  expressed  to  be  payable  by  the  rule  itself."  But 
the  18th  section  does  not  use  the  words,  ^*  whereby  any  sum 
of  money  shall  be  ordered  to  be  paid,  but  whereby  any  sum 
of  money  shall  be  payable."  A  party  is  pronounced  in  con- 
tempt for  disobeying  the  rule  of  Court,  not  for  non-perform- 
ing the  award.  The  enforcing  an  award  by  attachment,  is 
treating  the  money  as  payable  by  the  rule.  [Rolfe^  B. — 
The  19  th  section  uses  the  words  '^  moneys  thereby  recovered, 
or  ordered  to  be  paid"].  One  difficult  suggested  by  the 
Court  in  Jones  v.  Williams  is,  that  "  as  the  rules  are  to 
have  the  effect  of  judgments  which  are  to  charge  the  land, 
the  sum  to  be  so  charged,  ought  to  be  distinctly  stated  in 
the  document  which  thus  charges  the  land,  so  that  pur- 
chasers or  creditors  may  know  what  it  is;"  but  the  19th 
section  contemplates  the  existence  of  an  order  which  does 
not  ascertain  the  amount  of  the  money  to  be  paid. 
[Parke,  B. — That  section  contemplates  that  every  thing 
shall  be  payable  by  the  rule,  jilderson,  B.— In  the  case 
of  a  submission  to  arbitration,  there  is  no  sum  of  money  pay- 
able by  the  rule  of  Court ;  the  sum  payable  cannot  be  ascer- 
tained, unless  by  reference  to  the  award,  and  the  award  is 
no  part  of  the  rule].  According  to  the  practice  of  Courts 
of  Equity,  the  amount  of  costs  never  appears  upon  the  de- 
cree of  the  Court 
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Tomlinsorii  in  reply.     There  is  no  mode  by  which  the 
plaintiff  could  have  obtained  the  writ,  except  by  ruling  the 
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sheriff  to  return  it  The  fact  of  its  existing  on  the  files  of 
the  Court  does  not  make  it  a  record,  but  it  is  simply  pre- 
served there  to  afford  a  protection  to  the  sheriff.  The  same 
difficulty  would  have  arisen  if  the  defendant  Williams  had 
caused  the  return  of  the  writ  With  respect  to  the  replicar 
tion,  it  must  be  presumed  that  the  rule  setting  aside  the 
writ  is  in  force,  unless  the  contrary  be  shewn.  The  ana- 
logies referred  to  in  support  of  the  plea  were  against  the 
defendant  In  the  case  of  an  attachment,  the  contempt 
was  not  in  the  non-payment  of  money,  but  in  the  non- 
performance of  the  agreement  to  abide  by  the  award.  The 
legislature  never  intended  the  statute  to  apply  to  a  case  like 
the  present ;  and  if  it  were  so  held,  a  party  would  be  pro- 
tected from  a  tresspass  in  levying  on  the  goods  of  another, 
though  the  award  might  be  void  on  the  face  of  it  It  is 
clear  that  a  distinction  was  intended  to  be  made  between 
money  and  costs,  payable  by  the  order;  and  the  forms  of 
writs,  settled  by  the  judges,  adopt  that  distinction.  Hie 
writ  follows  the  form  No.  8,  but  misrecites  the  authority, 
for  there  is  no  money  payable  by  the  rule  of  Court  When 
the  statute  speaks  of  a  judgment,  it  means  final  judgments, 
but  this  proceeding  is  in  the  nature  of  an  interlocutory 
judgment.  To  put  the  construction  contended  for  on  the 
statute,  would  be  to  repeal  the  9  &  10  Wm.  3,  c  15,  s.  2, 
which  allows  a  party  a  whole  term  to  apply  to  set  aside  an 
award;  and  even  if  the  one  party  should  neglect  during 
that  time  to  take  any  step,  the  other  cannot  enforce  the 
award  without  an  opportunity  being  afforded  of  shewing 
any  defect  in  it 


Parke,  B. — This  is  an  action  of  tresspass  for  breaking 
and  entering  the  plaintiff's  dwelling  house,  and  seizing  his 
goods  and  chattels.  The  defendants  justify  under  a  writ  of 
fieri  facias.  It  appears,  by  the  plea,  that  an  action  was 
commenced  by  the  plaintiff  against  the  defendant  Williams, 
and  that,  by  agreement  in  writing,  the  action,  and  all 
matters  in  difference  in  the  cause,  were  referred  to  a  gentle- 
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man  at  the  bar^  who  was  to  take  an  account  between  the 
parties^  and  all  costs  were  to  be  paid  by  the  party  against 
whom  a  balance  of  account  should  appear  by  the  award  to 
be  due :  the  plea  then  alleges  that  the  arbitrator  proceeded 
with  the  reference,  and  finally  awarded  that  there  was  a 
balance  due  upon  the  accounts  referred  to  him  &om  the 
plaintiff  to  the  defendant  Williams  of  692.  8^.  lid.,  which 
sum,  together  with  the  costs,  charges,  and  expenses  so  made 
to  abide  the  event  of  the  award,  the  arbitrator  directed  to 
be  paid  by  the  plaintiff  to  the  defendant  Williams  on  a 
certidn  day.  It  is  then  alleged,  that  the  agreement  was 
made  a  rule  of  Court,  and  that  the  costs  were  taxed  at  the 
sum  of  2392.  Ss.  lid.;  and  without  shewing  any  fiirther 
application  to  the  Court,  the  plea  states  that  the  defendant 
Williams,  in  his  own  right,  and  the  other  defendants  as  his 
attorneys,  issued  a  testatum  fieri  facias,  commanding  the 
sheriff  to  levy  that  sum  upon  the  goods  and  chattels  of  the 
plaintiff.  To  this  plea,  the  plaintiff  replies,  that  by  a  rule  of 
Court,  it  was  ordered  that  the  writ  of  fieri  taciaa,  and  all 
subsequent  proceedings  should  be  set  aside  for  irregularity, 
with  costs.  Then  the  defendants  rejoin,  that  after  the 
making  of  the  rule  of  Court,  the  plaintiff  ruled  the  sheriff 
to  return  the  writ,  which  he  accordingly  did,  and  the  same 
remains  of  record.  To  this  rejoinder,  the  plaintiff  has 
demurred,  and  the  first  question,  independently  of  the  plea, 
is,  whether  or  no  the  replication  is  good?  It  is  objected 
that  the  replication  merely  states  that  the  Court  ordered 
the  writ  to  be  set  aside,  but  that  nothing  appears  to  have 
been  done  under  that  order,  and  it  may,  in  fiict,  have  been 
abandoned.  I  think,  however,  that  the  replication  shews, 
primH  &cie,  a  good  answer  to  the  plea.  The  all^ation  is, 
^*  that  by  a  rule  of  the  Court  it  was  ordered,  that  the  said 
writ  of  fieri  facias,  and  all  subsequent  proceedings  should 
be  set  aside  for  irregularity,  with  costs,  to  be  taxed  by  the 
Master,  as  by  the  rule,  reference  being  thereunto  had  will 
fully  appear.'^  It  seems  to  me,  that  that  is  a  sufficient  allega- 
tion of  the  existence  of  the  rule  of  Court,  and,  consequently, 


1841. 


Jones 

V. 
WlLUAMB 

•ndOthen. 


710  CAiBES  ON   POINTS  OF   PRACTICE^  fiXCH. 

1841.        the  effect  of  it  was  to  set  aside  the  writ  of  fieri  fecias,  and 
^^T"^'^'    '     prevent  it  ftom  being  any  longer  a  justification  to  the  de- 
9-  fendant  (the  pUdntiff  in  that  action)  or  his  attorney,  thoo^ 

•nd  Others,  it  would,  by  law,  be,  nevertheless,  a  justification  to  the 
sheriff,  and  all  persons  acting  under  him.  It  appears  to 
me,  therefore,  that  the  replication  is  good.  Then  comes 
the  rejoinder,  which  is  pleaded  by  way  of  estoppel,  and  the 
question  arises,  whether  or  no  this  is  a  good  rejoinder?  It 
is  contended  that  the  plaintiff  is,  by  his  own  act,  estopped 
firom  saying  that  this  is  not  a  good  writ ;  and  it  is  aigoed, 
that  a  writ  cannot,  at  the  same  time,  be  both  good  and  bad. 
But  I  think  that  the  plaintiff  is  not  estopped  from  shewing 
that  the  writ  was  set  aside ;  and  I  am  also  of  opinion,  that 
a  writ  may  be  at  once  both  agood  writ  and  a  bad  writ;  that 
is  to  say,  a  writ  set  aside  for  irregularity,  may  be  good  as  to 
the  sheriff,  and  all  persons  acting  under  him,  and  bad  as  to 
the  persons  who  sued  it  out  What  then  does  the  act  of 
the  plaintiff,  in  ruling  the  sheriff  to  return  the  writ,  amount 
to  ?  It  amounts  simply  to  this,  that  though  the  writ  may 
be  void  for  some  purposes,  yet  the  plaintiff  may  desire  to 
make  use  of  it  for  others.  For  instance,  he  may  wish  to 
question  the  propriety  of  the  sheriff's  charges  for  executing 
it,  and  may  have  ruled  him  to  return  it,  in  order  to  found 
an  application  to  the  Court,  or,  perhaps,  to  bring  an  action 
for  extortion :  it  is  enough  to  say,  that  he  may  make  some 
use  of  a  void  writ  The  last  question  is,  whether  it  makes 
any  difference  that  the  writ  is  filed  of  record?  I  think  not 
The  filing  of  record  is  not  the  act  of  the  party,  but  it  is  the 
mode  in  which  the  sheriff  makes  his  return ;  he  returns  the 
writ  into  the  proper  office,  where  it  is  filed  of  record  as  a 
matter  of  course.  The  filing  of  record  does  not  affirm  the 
existence  of  a  void  writ,  and,  consequently,  the  rejoinder  is 
bad.  With  respect  to  the  plea,  I  do  not  wish  to  be  under- 
stood as  intimating  any  doubt  as  to  the  propriety  of  the 
decision  of  tlie  Court  of  Queen's  Bench,  in  the  case  of 
Jones  V.  WiUiamSy  in  which  I  entirely  concur.  Even  if  this 
replication  were  bad,  and  the  rejoinder  good,  the  utmost 
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effect  of  those  pleadings  would  be  to  admit  that  there  was  a 
good  writ;  but  allowing  that  to  be  the  case,  the  ptirty 
issuing  it  cannot  justify  under  it,  without  shewing  a  valid 
judgment  to  support  it  Then  upon  the  face  of  this  plea 
(supposing  the  decision  of  the  Court  of  Queen's  Bench  to 
be  correct,  which  I  think  it  is,)  it  appears  that  a  writ  of  fieri 
facias  issued  without  any  authority  to  warrant  it  The 
18th  section  of  the  1  &  2  Vict,  c.  110,  enacts  «  that  all 
decrees  and  orders  of  Courts  of  Equity,  and  all  rules  of 
Courts  of  Common  Law,  &c,  whereby  any  sum  of  money, 
or  any  costs,  charges  or  expenses  shall  be  payable  to  any 
person,  shall  have  the  effect  of  judgments  in  the  superior 
Courts  of  Common  Law.**  Then  the  19th  section  provides, 
that  no  judgment  of  any  of  the  superior  law  Courtcf,  nor 
any  decree  or  order  of  any  Court  of  Equity,  nor  any  rule  of 
a  Court  of  Common  Law,  &c.,  shall  affect  any  lands,  tene- 
ments, or  hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors,  unless  a  memorandum  or  minute,  containing  the 
name  and  place  of  abode,  &c.,  of  the  person  whose  estate  is 
intended  to  be  affected  thereby,  and  the  Court  and  title  of 
the  cause  and  matter  in  which  such  judgment,  decree, 
order,  or  rule  shall  have  been  obtained  or  made,  and  the 
date  of  such  judgment,  decree,  order,  or  rule,  and  the 
account  of  the  debt,  damages,  and  costs,  or  moneys  thereby 
recovered  or  ordered  to  be  paid,  shall  be  left  with  the  senior 
Master  of  the  Court  of  Common  Pleas,  &c.^  It  seems  to 
me,  that  according  to  the  construction  of  the  act,  it  does  not 
apply  to  any  costs,  charges,  or  expenses,  except  those  which 
are  ordered  by  the  Court  to  be  paid,  and  that  it  does  not 
embrace  cases  in  which  something  is  necessary  to  be  done, 
in  order  to  give  the  party  a  tide  to  the  money,  but  includes 
those  only  in  which  the  obligation  to  pay  the  money  appear' 
upon  the  face  of  the  judgment,  decree,  or  order.  But  then 
it  is  argued,  that  where  the  Court  orders  the  payment  of 
costs,  something  must  be  done,  in  order  to  ascertain  their 
amount  before  execution  can  issue.  No  doubt  that  it  is  so ; 
but  we  must  hold  that  costs  are  not  Uable  to  the  same 
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J0KE8 

o. 

W1LUAM8 

and  Others. 


observation,  as  they  stand  upon  a  peculiar  f(X)ting.  When 
the  legislature  mentions  "  money,  costs,  charges,  and  ex- 
penses," it  means  money  decreed  or  ordered  to  be  paid, 
together  with  the  costs,  charges,  and  expenses,  ascertained 
in  the  usual  way  by  the  officers  of  the  Court  That  point 
it  is  unnecessary  to  decide  ;  but  I  am  of  opinion,  that  with 
respect  to  costs,  it  is  enough  if  they  arc  ascertained  by  the 
officer  of  the  Court,  and  that  it  is  not  necessary  that  there 
should  be  any  order  to  pay  after  the  officer  has  taxed  them. 

Aldebson,  B. — I  am  of  the  same  opinion,  but  shall  only 
say  a  few  words  as  to  the  validity  of  the  plea,  which  I  think 
bad  for  the  reasons  given  by  my  brother  Parke.  The  true 
construction  has  been  put  upon  the  act  by  the  Court  of 
Queen's  Bench,  in  the  case  of  Jones  v.  WiUiams.  With 
regard  to  the  costs,  charges,  and  exi)enses,  it  seems  to  me, 
that  they  may  be  ascertained  by  the  officer  of  the  Court, 
though  not  specifically  mentioned  in  the  rule  of  Court. 
All  that  is  required  is,  that  the  Court  orders  a  sum  of  money 
to  be  paid,  and  if  it  also  order  costs,  that  means  the  costs 
ascertained  by  the  officer  of  the  Court  Independently  of 
the  words  of  the  act  which  especially  refers  to  costs,  charges, 
and  expenses,  it  seems  to  me,  that  the  Court  may  very  well 
put  such  a  constniction  upon  the  act  as  to  include  costs, 
where  there  is  an  order  for  the  payment  of  a  specific  sum. 
But  in  the  case  of  an  award,  it  would  be  a  monstrous  pro- 
position to  say,  that  any  money  is  payable  by  the  order  of  the 
Court  The  order  of  the  Court  is,  that  the  party  do  submit 
to  the  arbitration  of  A.  B.,  and  unless  you  incorporate  the 
award  (which  is  an  act  long  subsequent)  with  the  rule  of 
Court,  it  will  be  making  the  Court  order  the  payment  of  a  sum 
of  money,  the  propriety  of  which  depends  upon  the  judgment 
of  a  third  person,  and  of  which  the  Court  knows  nothing. 
The  Court  might  then  commit  the  greatest  injustice.  Sup- 
\yo8e  a  submission  to  arbitration  and  an  award  in  Trinity 
Term,  in  the  vacation  a  ca.  sa.  might  issue,  and  is  the  party 
to  remain  in  custody  the  whole  of  Truiity  vacation  before 
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he  can  apply  to  set  aside  an  award  which  may  have  been 
most  improperly  made  against  him  ?  The  sounder  rule  is 
this,  that  no  execution  should  issue,  until  the  Court  has  as- 
certained for  itself  the  propriety  of  the  award,  and  has  made 
an  order  for  the  payment  of  the  money. 


1841. 


Jones 

WlLUAMB 

•nd  OUmti. 


GuBNETi  B. — I  am  of  the  same  opinion. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  forms  of 
writs  settled  by  the  Lord  Chancellor,  in  pursuance  of  the 
1  &  2  Vic  c.  1 10,  afford  a  strong  analogy  to  guide  us  in 
coming  to  a  correct  conclusion  in  the  present  case.  That 
statute,  for  the  first  time,  gave  the  effect  of  a  judgment  to 
an  order  of  a  Court  of  Equity  for  the  payment  of  money. 
Let  us  then  see  what  was  done  by  the  Court  of  Chancery, 
for  the  purpose  of  enforcing  its  decrees  by  common  law  pro- 
cess. It  is  ordered  ^'  that  every  person  to  whom,  in  any 
cause  or  matter  pending  in  that  Court,  any  smn  of  money 
or  any  costs  have  been  ordered  to  be  paid,  shall,  after  the 
lapse  of  one  month  from  the  time  when  such  order  for  pay- 
ment was  duly  passed  and  entered,  be  entitled,  by  his  derk 
in  court,  to  sue  out  one  or  more  writs  of  fieri  facias,  or  writ 
or  writs  of  elegit,  of  the  form  thereinafter  stated,  or  as  near 
thereto  as  the  circumstances  of  the  case  may  require." 
There  are  then  given  the  forms  of  five  different  writs  of  fieri 
facias,  and  four  of  elegit  (a)  The  first  is  a  writ  of  fieri 
facias  on  a  decree  or  order  of  the  Court  for  the  payment  of 
money.  The  second  is  on  a  decree  or  order  of  the. Court 
for  the  payment  of  money  and  interest.  The  third  is  on  a 
decree  or  order  of  the  Court  for  the  payment  of  money  and 
costs.  The  fourth  is  on  a  decree  or  order  of  the  Court  for 
the  payment  of  money,  interest,  and  costs.  The  fifth  is  on 
a  decree  or  order  of  the  Court  for  the  payment  of  costs 
only :  then  follow  similar  forms  of  writs  of  elegit.  Accord- 
ing to  all  these  writs,  it  is  assumed  that  the  amount  payable 


(a)  See  the  forms  1  Baven,  xv. 
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18  pfeviously  ascertained  by  the  decree  or  order  of  the  Court 
That  appears  to  me  to  mark  the  distinction  pointed  out  by 
••  my  brothers,  Parke   and  Alderton,  viz.,  that  the  statute 

and  OUmti.  having  provided  that  a  ivrit  may  be  issued  upon  aa  order 
for  the  payment  of  money  and  costs,  it  may  still  issue  for 
costs  when  taxed  by  the  officer ;  but  that  the  right  to  such 
execution  cannot  possibly  extend  to  the  payment  of  anything 
which  has  not,  in  terms,  been  ascertained  by  the  decree 
or  order.  The  writs  to  which  I  have  referred,  were  framed 
upon  great  deliberation ;  and  if  there  was  any  case,  in  which 
the  order  for  the  performance  of  an  award  could  be  within 
the  statute,  it  is  most  probable  that  a  writ  for  that  purpose 
would  be  found  amongst  the  forms  given  by  the  Court  of 
Chancery. 

Judgment  for  the  plaintiff 


Doe  d.  The  Earl  of  Warwick  v.  Rob. 

Where  a  no-  wvHATELY  moved,  in  Hilary  Term,  for  judgment 
ofadecUra-  against  the  casual  ejector  in  a  coimtry  cause.  The  notice 
n2Bt"rMuired  *^  ^^  bottom  of  the  declaration  required  an  appearance  in 
^ffiShS""  Michaelmas  Term,  but  fix)m  the  numerous  parties  to  be 
maf  Term,  but  served,  it  had  been  found  impossible  to  effect  service  upon 


110^^  efiected  ^  ^^  them  in  time  to  move  in  that  Term.     He  referred  to 

t^  T^  ^V*^  ^  ^^ff^  V-  ^rong{a),  in  this  Court,  in  which  the 

the  Court,  in  declaration  having  been  served  in  October,  with  a  notice  to 

mnted  a  rale  appear  in  Michaclmas  Term,  Bayley,  B.,  in  Hilary  Term, 

,^JJ^f3J^*  granted  a  rule  for  judgment,  unless  cause  was  shewn  before 

«i^  ejector,  the  last  day  but  one  of  the  Term. 

nnleMcauM  '' 

was  ihewn  bo- 
day  but  one  of       Parke,  B. — You  may  take  a  rule  of  the  same  kind. 

that  Term. 

(a)  Ante,  vol.  2,  p.  348. 
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Richardson  v.  Jac&son. 

ASSUMPSIT  for  goods  sold  and  delivered.     Plea,  non-  Though  aptrty 
assumpsit  except  as  to  3/.  Us.,  and  as  to  that  sum  a  tender.  n^i%' 
At  the  trial,  before  the  under-sheriff  of  Middlesex,  a  witness  foj^*,^^*^ 
proved  that  he  went  to  the  shop  of  the  pluntiff,  and  saw  tendered,  if  no 

objecUon  n 

hiB  sister  there,  when  he  told  her  '^  that  he  had  come  to  made  on  that 

settle  the  defendant's  account ;"  she  then  produced  a  book,  J^^^^  g^oa. 

and  after  looking  at  it,  said,  '^  she  could  say  nothing  about 

it,  unless  her  brother  were  present;"  the  witness  then  offered 

her  3/L 1  Is.    She  said,  that  '^  her  brother  had  looked  over  the 

book,  and  that  there  was  one  or  two  pounds  more  owing." 

On  his  cross-examination,  the  witness  admitted  that  he  told 

the  plaintiff's  sister,  that  he  would  not  pay  the  money, 

unless  she  gave  him  a  receipt  for  3L  1  Is.    The  under-sheriff 

left  it  to  the  jury  to  say,  whether  or  no,  the  tender  was 

proved,  and  they  found  a  verdict  for  the  defendant 

Chadwicke  Jones  had  obtained  a  rule  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  ground  that  the  tender  was 
not  good  in  law. 

Erie  shewed  cause,  and  contended,  that  as  no  objection 
was  made,  on  account  of  a  receipt  being  demanded,  but 
only  because  a  larger  sum  was  claimed,  the  tender  was  good. 
Cole  V.  Blake  (a). 

C.  Jones,  in  support  of  the  rule.  In  order  to  support  a 
plea  of  tender,  there  must  be  evidence  of  an  unqualified 
offer.  The  demand  of  a  receipt  was  a  condition  which  the 
defendant  had  no  right  to  impose.  In  Laing  v.  Meader{b), 
it  appeared  that  the  defendant  took  the  money  out  of  his 
pocket,  and  said  to  the  pl^ntiff,  ^*  if  you  will  give  me  a 

(a)  Peake,  N.  P.  239.  {b)  1  C.  &  P.  267. 
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1841.        Stamped  receipt,  I  ^ill  pay  you  the  money,**  and  the  Court 
BkbAdson    ^^  ^^  there  was  no  proof  of  tender.     Abbott,  C.  J., 
9.  there  says,  ^*  the  offer  of  the  money  must  be  unconditional. 

A  party  has  no  right  to  say,  *  I  will  pay  you  the  money  if 
you  will  give  me  a  stamped  receipt,'  but  he  ought,  according 
to  the  43  Geo.  3,  c.  126,  to  bring  a  receipt  with  him,  and 
require  the  other  party  to  sign  it"  [Parke,  B. — That  dic- 
tum will  not  apply  to  this  case,  because  no  stamp  was  ne- 
cessary.] Great  inconvenience  would  ensue,  if  the  debtor 
was  entitled  to  insist  upon  a  receipt ;  in  the  case  of  a  con- 
tract between  two  persons,  neither  of  whom  could  read  or 
write,  no  receipt  could  be  given. 

Parke,  B. — The  case  of  Cole  v.  Blake  is  a  sufficient 
authority  to  warrant  the  Court  in  deciding  against  the  ap- 
plication. There,  Lord  Kenyon  indeed  says,  **  that  it  had 
been  determined  that  a  party  tendering  money,  could  not^ 
in  general,  demand  a  receipt  for  the  money.**  But  where 
no  objection  is  made  on  that  account,  but  the  creditor  insists 
on  receiving  a  larger  sum,  he  cannot  afterwards  object  to 
the  tender,  because  the  debtor  required  a  receipt  Here,  it 
appeared,  that  the  sum  tendered  was  sufficient  to  satisfy  the 
plaintiff's  demand.     The  rule  must,  therefore,  be  discharged. 

Alderson,  B. — I  do  not  wish  to  be  understood  as  de- 
ciding that  this  is  not  a  good  tender. 

Rolfe,  B. — I  should  be  sorry  to  hold  this  a  bad  tender. 
In  the  present  state  of  the  law,  I  should  wish  to  encourage 
every  prudent  person  to  have  some  evidence  of  his  pay- 
ments. 

Rule  dischaiged. 
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Thobipson  v.  Gibson  and  Another. 

Case  for  a  nuisance  to  a  market.    At  the  trial  before  The 3 &4  Vict 
Coltmariy  J.,  at  the  last  Appleby  assizes,  a  verdict  was  found  (which  de- 
for  the  plaintiff  with  Is.  damages.    The  cause  stood  last  on  pua^iff  of 
the  list,  and  after  the  verdict  was  returned,  the  learned  judge,  y<»|«  where, 

^  ^  ,  .  "*  certain  ac- 

according  to  custom,  adjourned  the  Court  to  his  lodgings,  tions  less  da- 
whither  the  counsel  for  the  plwitiff  shortly  afterwards  40,.  are  men, 
followed,  and  requested  a  certificate  under  the  3  &  4  Vict  j^^'jI^iiSr 
c.  24,  s.  2.     The  learned  judii^e  irranted  the  certificate,  and  immediately 

•*   ^    ^  afterwards  cer- 

desired  that  the  fact  of  his  having  done  so  should  be  com-  tify  that  the 
municated  to  the  other  party.  brol^h7totry 

a  right,  &c.** 
is  to  be  con- 

Ramshay  obtained  a  rule  nisi  to  rescind  the  certificate,  on  ttruedasmeao- 

1  1  •  ^^  ihxX  the 

the  ground,  that  by  the  express  words  of  the  statute,  it  must  jodge  is  tocer- 
be  given  immediately  after  the  trial  reasonable  * 

time  upon  the 
•  facts  as  they 

CressweU  and  Cowling  shewed  cause.  The  question  de-  a|>pear  at  tibe 
pends  upon  the  construction  of  the  3  &  4  Vict  c.  24,  s.  2,  befn/inflal ' 
which  enacts,  "  that  if  the  plaintiff  in  an  action  of  trespass,  or  ®"?f  **  ^y  "y 

'  *  *     ^  extraneous 

trespass  on  the  case,&c.,  shall  recover,  by  the  verdict  of  a  jury,  matter,  after- 
less  damages  than  40«.,  such  plaintiff  shall  not  be  entided  to  gented  to  his 
recover  or  obtain  fi-om  the  defendant,  in  respect  of  such  foro^^hCT^at 
verdict,  any  costs  whatever,  unless  the  judge  or  presiding  *Jc  Msisc*, 
officer,  before  whom  such  verdict  shall  be  obtained,  shall  turned  a  ver- 
immediately  afterwards  certify  on  the  back  of  the  record^  ^  eause  which 
or  on  the  writ  of  trial,  or  writ  of  inquiry,  that  the  action  SiTHsMind 
was  really  brouirht  to  try  a  riirht,  besides  the  mere  right  to  the  judge  ad- 

J  /•!  .  i»i_«iLi-      joumedthe 

recover  damages  for  the  trespass  or  gnevance  for  wmcn  tne  Court  to  his 
action  shall  have  been  brought,  or  that  the  trespass  or  ^^^]ie 
grievance  in  repect  of  which  the  action  was  brought  was  p^wnt^ff** 
wilful  and  malicious."    The  word  immediately  must  not  be  lowed,  and 
read  as  referable  to  the  very  moment  after  the  verdict  is  certificate, 
returned,   but   must   be  construed    as  meaning  within  a  J^^" 

^eU,that 
the  ccrtifi  -"ate  was  given  within  a  sufficient  time. 
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reasonable  time  before  other  business  is  entered  upon.  In 
the  late  case  of  Shuttleworth  v.  Cocker  (a),  Maule,  J., 
considered  that  the  word  ^^  immediately*'  was  introduced 
with  a  view  of  excluding  from  the  mind  of  the  party  cer- 
tifying the  operation  of  any  matter  not  arising  directly 
out  of  what  might  have  passed  at  the  trial.  It  must,  however^ 
be  admitted^  that  the  dicta  of  the  other  judges  were  opposed 
to  that  view  of  the  statute.  The  construction  put  upon 
similar  provisions  in  other  acts  of  Parliament,  would  aShtd 
some  assistance  in  construing  this.  The  words  of  the 
22  &  23  Car.  2,  c  9,  were,  **  in  all  actions  of  assault  and  bat- 
tery,  wherein  the  judge,  at  the  trial  of  the  cause,  shall  not 
certify,  ftc,"  yet  where  the  certificate  was  given  four  days 
after  the  trial,  but  before  the  judge  had  left  the  assize  town, 
it  was  held  to  be  in  sufficient  time,  and  the  Court  said,  **  the 
words  '  the  judge  at  the  trial  of  the  cause,'  meant  the  judge 
who  tried  the  cause;  they  cannot  be  expounded  literally, 
because  the  certificate  cannot  be  granted  at  the  trial,  but 
only  after  the  trial  when  the  jury  have  found  their  verdict,** 
Johnson  V.  Stanton  (6).  So  a  certificate  under  the  8  & 
9  Wm.  3,  c.  11,  8.  4,  that  a  trespass  was  wilful,  might  be 
granted  within  a  convenient  time  afler  the  trial  of  the 
cause,  WooUey  v.  fFhitby  (c).  The  jury  act,  6  Greo.  4, 
c.  10,  s.  30,  enacted,  that  the  party  who  shall  apply  for  a 
special  jury,  shall  pay  the  costs  occasioned  thereby,  unless 
the  judge,  before  whom  the  cause  is  tried,  shall  immediately 
after  the  verdict  certify  under  his  hand  on  the  back  of  the 
record,  that  the  same  was  a  cause  proper  to  be  tried  by  a 
special  jury,"  and  it  has  been  always  considered  a  sufficient 
compliance  with  the  statute,  if  the  certificate  was  given  at 
any  time  during  the  day.  The  previous  act,  24  Geo.  2,  c.  18, 
required  the  certificate  to  be  given  **  in  open  Court,"  but 
those  words  were  omitted  in  the  6  Greo.  4,  which  shewed  it  was 


(a)  Ante,  p.  76. 

(b)  2B.  &  C.  621.;  4  Dowl.  & 
Ry.  156. 


(c)  2  B.  &  C.  580 ;  4  Dowl.  & 
Ry.  147. 
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the  intention  of  the  legislature  to  pve  the  judge  time  for  consi-  1841. 

deration.  [Alderson^  B. — If  the  6  Greo.  4,  was  to  be  construed  thoimon 

strictly,  the  judge,  in  many  cases,  could  not  certify  at  all ;  for  ^' 

instance,  it  is  acommon  practice  for  the  counsel  on  both  sides  to  and  Another. 
agree  that  a  verdict  shall  be  taken  in  the  absence  of  the  judge. 

Dundas  and  Jtamshatff  contra.  A  statute  should,  upon 
the  whole,  be  so  construed,  as  not  to  render  any  clause,  sen- 
tence, or  word  superfluous,  void,  or  insignificant,  Dwarris 
on  Statutes,  (a)  The  word  "  immediately  "  cannot  be  re- 
jected, and  if  retained,  must  mean  either  that  the  judge  is 
instantly  to  grant  the  certificate,  or,  if  he  desires  time  for 
consideration,  he  is  to  notify  his  wish  to  the  parties,  but,  at 
all  events,  the  certificate  is  to  be  given  before  the  adjourn- 
ment of  the  Court.  The  legislature  might  have  had  good 
reasons  for  not  allowing  delay.  For  instance,  in  the  case  of 
trials  or  inquiries  before  inferior  judges,  it  would  be  incon- 
venient and  dangerous  to  allow  them  to  certify  after  they 
had  left  the  Court,  and  been  subjected  to  the  statements  or 
solicitations  of  the  parties  to  the  suit  Besides,  if  the  strict 
rule  of  construction  was  departed  firom,  where  was  the  relazfi- 
tion  to  stop  ?  Would  the  Court  hold  it  suflScient  for  the 
judge  to  certify  the  next  morning,  or  three  days  after  the 
trial,  or  at  the  next  assize  town,  or  even  when  out  of  the 
kingdom  ?  The  practice  under  the  jury  act  cannot  be  con- 
sidered any  authority  in  the  present  case,  for  there  was  no 
express  decision  to  warrant  it,  and  the  decisions  upon  the 
22  &  23  Car.  2,  c.  9,  and  8  &  9  Wm.  3,  c.  11,  s.  14,  were 
inapplicable,  for  the  words  of  those  statutes  are  diflSerent 
firom  the  present  The  dicta  of  the  judges,  in  Shuttleworth 
V.  Cocker y  were  in  favour  of  the  construction  contended  for, 
and  in  Gillett  v.  Green  (6),  Parke,  B.,  expressed  a  doubt 
whether  a  judge  had  power  to  grant  a  certificate  after 
another  cause  had  been  called  on. 

Lord  Abinger,  C.  B. — With  respect  to  the  argument 

(a)  Vol  2,  p.  658.  (6)  Ante,  p.  220. 
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which  has  been  urged,  as  to  the  danger  of  allowing  any  time 
to  elapse^  where  the  trial  takes  place  before  an  inferior 
judge,  there  is  this  answer,  that  the  judges  never  send  writs 
of  trial  to  an  inferior  tribunal,  except  in  cases  in  which  it 
appears  that  no  right  can  come  in  question,  as  in  actions  of 
debt  and  the  like.  Upon  the  whole  question,  I  cannot  say 
that  the  act  of  Parliament  is  free  from  doubt  (for  we  know 
that  doubts  frequently  arise  on  acts  of  Parliament,  which  the 
judges  are  called  upon  to  decide);  but  if  we  proceed  to 
construe  this  act  according  to  common  sense,  justice,  and 
reason,  there  will  remain  no  doubt  upon  the  subject,  and  a 
liberal  interpretation  is  all  that  is  required  to  get  rid  of  every 
difficulty  in  the  matter.  If,  indeed,  I  could  clearly  see  on 
the  &ce  of  this  statute,  that  the  legislature  intended  the 
judge  to  give  his  certificate,  without  allowing  the  interven- 
tion of  a  single  moment  of  time  fix>m  the  conclusion  of  the 
trial,  I  should,  of  course,  defer  to  that  authority,  and  en- 
tertain no  fruther  question  on  the  subject.  But  it  is  ad- 
mitted by  counsel  on  both  sides,  that  to  put  the  strict 
interpretation  is  impossible,  and  we  must,  accordingly,  put 
such  a  one  as  shall  be  most  consistent  with  common  sense, 
the  general  practice  of  the  law,  and  the  fixed  principles  of 
justice.  In  our  language,  the  word  ^^  immediately^  is,  by 
a  sort  of  metaphor,  used  with  reference  to  time.  Its  proper 
signification  is  equivalent  to  ^^  in  medias  res,"  as  denoting 
sopiething  to  be  done  before  the  matters  in  progress  are 
finished,  but  by  usage  it  is,  among  us,  referred  to  time. 
Now,  if  the  expressions  in  this  statute  do  not  mean  that  the 
certificate  is  in  all  cases  to  be  given  instantly,  the  next 
question  is,  within  how  soon  must  it  be  given  ? — within  a 
minute,  within  a  quarter  of  an  hour,  or  during  the  day,  &c  ? 
The  answer  is,  that  we  must  allow  such  a  reasonable  lapse 
of  time,  as  shall  exclude  the  danger  of  extraneous  matter 
finding  its  way  into  the  mind  of  the  judge,  so  as  to  influence 
his  judgment  on  the  facts  which  came  before  him  on  the 
trial ;  and  I  am,  on  the  whole,  rather  inclined  to  adopt  the 
notion  of  my  brother  MatUe,  that  the  object  the  legistature 
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had  in  view,  was  to  prevent  the  interposition  of  extraneous        1841. 
matter,  and  to  compel  the  judge  to  decide  upon  the  facts     Thompson 

before  him  at  the  trial,  and  on  no  other  matter  or  considera-       _  »• 

O1B8ON 
tion  whatever.     If  the  words  of  the  statute  had  been  that   and  Another. 

the  certificate  must  be  given  in  open  Court,  it  should  then, 
of  course,  be  signed  sedente  curia,  but  this  section  does  not 
contain  such  words.  So,  again,  if  it  was  necessary  that  this 
certificate  should  be  granted  upon  the  application  of  counsel^ 
it  might  be  necessary  for  the  judge  to  give  it  before  the  Court 
rose.  But  none  of  the  statutes  referred  to  require  the  ap-* 
plication  to  be  made  by  counsel,  although  cases  may  occur 
in  which  a  judge  is  glad  to  hear  what  they  have  to  say  on 
the  subject  before  he  comes  to  any  decision.  I,  therefore, 
decide  this  case  as  if  the  facts  of  it  were,  that  the  judge 
retired  from  Court  afler  the  trial,  and  having  desired  the 
associate  to  bring  him  the  postea,  ordered  him  to  indorse  a 
certificate  upon  it,  which  was  accordingly  done  within  a 
quarter  of  an  hour  after  the  trial  had  concluded.  The  fact 
of  counsel  following  the  judge  from  Court  to  some  other 
place,  has  nothing  to  do  with  the  question ;  the  judge  may, 
no  doubt,  by  that  means  be  reminded  of  the  propriety  of 
certifying,  but  I  decide  the  case  as  if  the  judge  had  of  him- 
self directed  the  associate  to  indorse  the  certificate,  under 
the  circumstances  I  have  mentioned,  and  which,  I  think, 
would  be  an  indorsing  immediately^  within  the  meaning  of 
the  act,  inasmuch  as  no  other  cause  or  matter  came  before 
the  mind  of  the  judge  before  he  gave  the  certificate ;  and  he 
must  have  given  it  under  the  impression  produced  on  his 
mind  by  the  evidence  in  the  cause,  and  nothing  else.  Se- 
veral cases  have  been  put  in  the  course  of  the  argument, 
such  as  that  of  a  judge  not  granting  his  certificate  for  three 
days  after  the  trial,  or  afler  having  left  the  assize  county,  or 
even  the  kingdom.  Whenever  those  cases  present  them'> 
selves,  we  vdll  decide  them  as  well  as  we  are  able ;  but  the 
only  question  before  us,  at  present,  is,  does  the  use  of  the 
word  immediately^  in  this  statute,  deprive  the  judge  of  all 
power  of  certifying  a  quarter  of  an  hour  after  the  trial  is 
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over?  we  are  of  opinion  that  it  does  not,  and  this  role  must, 
therefore,  be  discharged. 

Aldebson,  B. — I  am  of  the  same  opinion.  I  find  there 
is  an  express  decision  upon  the  meaning  of  the  w<Mrd  **  im- 
mediately," which  is  to  be  found  in  the  case  of  The  King  ▼. 
Francis  (a),  where  Lord  Hardwicke  expresses  himself  as 
follows :  ^  It  was  said  that  the  word  **  immediately''  excludes 
all  intermediate  time  and  actions ;  but  it  will  appear  that  it 
has  not  necessarily  so  strict  a  signification.  Stevens,  in  his 
Thesaurus,  expounds  the  word  "  immediately"  by  "  dto  et 
celeriter ;"  So  Cooper^s  Dictionary  renders  in  English  ^  im- 
mediately" forthwith,  by  and  by ;  and  Minshew  g^es  it  as 
having  various  meanings,  and  refers  itto  the  word  ^^presently;" 
nor  is  its  signification  more  confiined  in  legal  preceedings,  as 
appears  even  fix>m  2  Lev.  77,  in  the  case  of  Pibus  v.  Mitfard, 
which  was  cited  to  the  contrary,  which  says,  that,  thoogh 
the  word  '^  immediately,"  in  strictness,  excludes  all  mesne 
time,  yet  to  make  good  the  deeds  and  intents  of  parties  it 
shall  be  construed  such  convenient  time  as  is  reasonably 
requisite  for  doing  the  thing.  Also  the  statute  27  Eliz* 
c.  13,  8.  11,  enacts,  that  no  person  robbed  shall  have  an 
action  against  the  hundred,  except  he  shall,  with  as  much 
convenient  speed  as  may  be,  give  notice  of  the  robbery  to 
some  of  the  inhabitants  of  some  town  near  the  place ;  and  in 
all  declarations  on  that  statute  the  averment  of  such  notice 
is  thus,  ^'  quod  immediate  post  feloniam,"  the  plaintiff  gave 
notice,  &c.,  and  so  are  all  the  precedents;  and  in  Coke's 
Entries,  tit.  "  Hue  Cry^  throughout  it  is  shewn  that 
the  word  "  immediate  "  there  means  only  with  convenient 
speed,  and  convenient  speed  used  has  accordingly  been 
always  allowed  to  be  evidence  of  that  averment;  and 
likewise  writs  of  habeas  corpus  returnable  immediately, 
mean  only  with  as  much  convenient  speed  as  may  be. 
And  if  the  meaning  of  the  word  is  thus  unsettled,  the 
Court  cannot  say  that  it  absolutely   excludes  all   mesne 

(a)  Gas.  temp.  Hard.  114. 
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acts.     The  9  Geo.  4,  c  31,  s.  23,  enacts,  that  whenever        1841. 
justices  of  the  peace  "shall  dismiss  any  charge  of  assault     ^^^^^ 
they  shall  forthwith  make  out  a  certificate  under  their  hands,        _  «• 

GUMON 

stating  the  fact  of  dismissal,  and  shall  deliver  such  certificate  and  Anothar. 
to  the  party  against  whom  the  complaint  was  preferred." 
Now,  by  the  practice  under  this  statute,  the  certificate  is 
firequently  not  delivered  for  a  long  time,  sometimes  not  for 
months  afterwards ;  and  if  the  word  "  forthwith**  were  to  be 
construed  with  strictness,  the  justices,  by  refiising  to  give  a 
certificate  at  the  time,  might  oust  the  defendant  of  his  right 
to  one  altogether;  for  he  would  have  no  remedy  but  by 
applying  for  a  mandamus,  and  even  the  power  of  a  manda- 
mus would  be  insufiicient  to  destroy  the  existence  of  inter- 
mediate time.  So  by  the  4th  section  of  the  same  act,  it  is 
provided,  that  in  cases  of  murder  "  sentence  shall  be  pro- 
nounced immediately  after  the  conviction  of  every  murderer^ 
unless  the  Court  shall  see  reasonable  cause  for  postponing 
the  same."  Now  suppose  a  trial  for  murder,  while  that  act 
was  in  operation,  and  that  the  jury  retired  to  conader  their 
verdict,  during  which  another  case  was  proceeded  ^mih,  and 
before  it  was  over  the  jury  returned  with  a  verdict  of  guilty, 
would  it  be  contended  that  the  judge  had  no  power  to  finish 
the  second  trial,  but  that  he  must  proceed  immediately  to 
pass  sentence  ?  Yet  it  must  be  so  held,  if  that  word  is  to  have 
the  strict  construction  contended  for  by  the  defendants. 
If,  on  the  other  hand,  the  view  taken  by  Lord  Hardwicke  of 
the  signification  of  this  word  is  correct,  the  whole  question 
comes  to  this ;  was  the  time  which  elapsed  before  signing 
the  certificate,  in  this  case,  such  as  might  reasonably  be 
accorded  to  the  judge  for  the  purpose  ?  Here,  the  judge,  by 
whom  the  case  has  just  been  tried,  adjourns  to  his  lodgings, 
whither  counsel  follows  without  delay,  and  asks  for  a  certifi- 
cate, which  is  granted,  now,  is  that  a  convenient  and  reason- 
able time  to  allow  the  judge  to  comply  with  the  provisions 
of  the  act  ?  I  am  of  opinion  that  it  is,  and,  consequently,  that 
this  certificate  ought  to  be  supported. 

A   A   A   2 
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RoLFE,  B. — I  quite  agree.  The  best  test  on  this  subject 
is  that  furnished  by  my  brother  MauUy  which  has  been 
referred  to,  viz.,  that  the  certificate  must  be  given  solely  on 
the  matter  itself,  as  it  appears  without  the  importation  of 
anything  extraneous,  coupled  with  this,  that  it  be  given 
with  all  convenient  speed.  The  act  does  not  require  it  to 
be  ^ven  in  open  Court,  and,  therefore,  when,  as  was  the 
case  here,  a  judge  adjourns  the  Court  to  his  lod^gs,  and 
soon  after  gives  a  certificate,  it  appears  to  me  that  the 
statute  has  been  sufficiently  complied  with. 


Ruledi 


A  Writ  of  f  um- 
>»<»•  eipired 
on  the  5th  of 
October,  and 
on  the  5th  of 
I^ocember,  an 
«iiaf  iitued. 
The  plaintiff 
having  made 
several  inef. 
fectoal  at- 
tempts to  serve 
thb  latter  writ, 
obtained  a  dis- 
tringas which 
required  the  ap- 
pearance to  be 
entered  to  the 
first  writ:  //e/^, 
tha^  the  pro- 
ceedings were 
regular. 


Peabcb  v.  Swain. 

MM  EATON  moved  to  set  aside  a  distringas,  and  all  sub- 
sequent proceedings  for  irregularity.  The  first  writ  of 
summons  issued  on  the  5th  of  July  last,  but  it  did  not 
appear  whether  or  not  any  attempt  had  been  made  to  serve 
it  This  writ  having  expired  on  the  6th  of  October,  an 
alias  writ  of  summons  issued,  dated  the  5th  of  December. 
The  plaintiff*  having  made  several  ineffectual  attempts 
to  serve  this  writ,  obtained  a  distringas,  which  stated 
that  the  goods  were  distrained  in  consequence  of  the 
defendant's  not  appearing  to  the  first  writ  of  summons.  It 
was  contended  that  the  distringas  was  irr^ular,  having 
been  obtained  upon  the  service  of  an  alias,  which  was  not  a 
continuation  of  the  first  writ ;  and  that  the  defendant  should 
have  been  required  to  appear  to  the  second,  and  not  to  the 
first  writ,  which  had  ceased  to  have  any  operation. 


Jx>rd  Abinger,  C.  B. — The  first  writ  is  not  absolutely 
defimct,  but  only  inoperative,  for  the  purpose  of  preventing 
the  Statute  of  Limitations  fi'om  taking  effect  I  do  not  think 
the  distringas  irregular.  It  appears  that  four  months  were 
allowed  to  elapse  after  the  suing  out  of  the  first  writ,  an 
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alias  then  issues,  and  afterwards  a  distringas,  and  the  de-  1841. 

fendant  is  required  to  appear  to  the  first  writ     I  cannot  Pearce 
discover  any  irregularity  in  this.     The  rule  must  be  refused. 


Parke,  B. — The  distringas  requires  the  appearance  to  be 
made  to  the  first  writ,  which  is  the  commencement  of  the 
suit,  the  writ  attempted  to  be  served  being  the  alias.  There 
is  no  irregularity  in  this :  a  party  may  appear  to  a  writ  after 
the  expiration  of  four  months  fix>m  its  date.  Then  as  to 
the  second  point.  It  is  now  settled  by  the  case  of  Nannan 
v.  Winter  (a),  that  a  distringas  may  issue,  and  bear  teste 
after  the  expiration  of  a  previous  writ  of  summons.  The 
Court  of  Common  Pleas  had  indeed  held,  in  a  former 
case  (6),  that  a  distringas  so  issued  was  irregular,  but  they 
were  afterwards  satisfied  that  they  were  wrong ;  and  in  the 
case  of  Norman  v.  Winter  they  overruled  their  former 
decision.  The  rule  is  undoubtedly  a  reasonable  one ;  for 
as  a  plaintiff  is  to  have  four  months  in  which  to  serve  his 
writ,  and  the  attempt  to  serve  it  may  take  place  on  the  last 
day,  and  be  unsuccessful,  it  would  be  unreasonable  to  hold 
that  he  would  not  be  entitled  to  a  distringas  after  that  time. 


Ai^DERSON,  B.,  concurred. 


Rule  refused  (c). 


(a)  Ante,  vol.  7,  p.  304,  S.  C. ;  506;  Abbottsv.  KeUy,^  Scott,  256; 

5BiDg.  N.C.  279,  and  7  Scott,  251.  3  Bing.  N.  C.  478,  S.  C. ;  SetotU 

{b)  The  point  has  been  so  de-  v.  Broum,  Hodges,  317. 

cided  by  the  Court  of  Common  (c)  See  Bromage  v.  Ray,  ante. 

Pleas,  in  Lemon  v.  Lemony  2  Scott,  p.  559. 


SWAIK. 


Henry  v.  Earl. 
J)EBT.     The  declaration  stated  the  defendant  to  be  in-  To  debt  for 
debted  to  the  plaintiff  in  12/.  for  goods  sold  and  delivered;  g^efV^dant''' 

pleaded  nun- 
quam  indebitatus,  except  as  to  5/.  10«.  3d.,  and  as  to  that  sum,  he  pleaded  against  the  further 
maintenance  of  the  action,  payment  of  5t  13«.  7dL  in  full  satisfaction  and  discharge  of  all  the 
causes  of  action,  relating  to  5^  I0«.  3^.,  taking  no  notice  of  the  damages  and  costs. 

Htld,  on  special  demurrer,  that  the  plea  was  good,  and  that  the  plaintiff  might  sign  judgment 
for  any  damage  unanswered. 
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and  in   12L  fen*  money  foond  to  be  due  on  an  account 
stated. 

Flea.  That  except  as  to  5iL  lOf.  3dL,  parcel  of  the  sums  in 
the  declaration  mentioned,  nunquam  indebitatus.  And  fen:  a 
further  plea  as  to  the  said  sum  of  5L  lOs.  Sd.,  parcel,  &c  ; 
the  defendant  says,  that  the  plaintiff  ought  not  further 
to  mjiintiun  his  acdou  thereof  because  the  defendant  says, 
that  after  the  caiises  of  action  in  the  declaration  menti(Mied 
accrued  to  the  plaintifis,  and  after  the  commencement  of 
this  suit,  to  wit,  on,  &a,  he,  the  defendant,  paid  to  the 
plaintiff,  who  then  received  a  large  sum,  to  wit,  5L  13«.  7d., 
in  fiill  satis&ction  and  discharge  of  all  the  causes  of  action 
in  the  declaration  mentioned,  which  relate  to  the  said  sum 
of  5L  10«.  3dL,  parcel,  &a  Verification. 

Special  demurrer  to  the  second  plea,  assigning  fer  causes, 
that  it  is  not  aUeged  or  stated  in  the  said  last  mentioned 
plea,  that  the  payment  therein  mentioned  to  have  been 
made,  was  made  or  accepted  in  satisfiEu^tion  and  discharge 
of  the  damages  and  costs  sustained  or  incurred  by  the  plain- 
tiff by  reason  of  the  causes  of  action  in  the  declaration 
mentioned,  which  relate  to  the  said  sum  of  5L  lOf.  Sd., 
parcel,  &c.,  or  by  reason  of  the  detention  of  that  sum. 

The  Court  called  on 

Peacock^  to  support  the  plea.  The  plea  only  professes  to 
be  an  answer  to  6L  10«.  3 J.,  the  amount  which  has  been 
paid.  Even  admitting  that  it  affords  no  answer  to  the 
damages,  still  it  is  a  good  bar  to  that  portion  of  the  debt 
to  which  it  is  pleaded,  and  if  any  part  of  the  plaintiff's 
claim  is  left  unanswered,  that  does  not  entitle  him  to  demur, 
but  he  should  sign  judgment  for  such  part.  The  rule  of 
law  is  stated  in  Wms.  Saund.  (a),  viz.,  that  if  a  plea  b^in 
with  an  answer  to  the  whole  declaration,  but  in  truth  the 
matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is 
bad,  and  the  plaintiff  may  demur ;  but  if  a  plea  begin  only 
as  an  answer  to  part,  and  is,  in  truth,  but  an  answer  to 

(a)  Vol.  1,  p.  27,  n.  2. 


% 


fiASTBR  TERM,  4  VICT.  727 

part,  or  though  in  law,  it  is  an  answer  to  the  whole,  it  is  a  1841. 
discontinuance,  and  the  plaintiff  must  not  demur,  but  take 
his  judgment  for  that  as  by  nil  dicit  In  the  present  case, 
the  plea  b  not  in  bar,  but  only  against  the  further  main- 
tenance of  the  action.  Where  in  assumpsit,  a  similar  plea 
alleged  the  payment  of  a  sum  of  money  in  satisfaction  of 
the  defendant's  promise,  aud  of  all  damages,  without  the 
like  allegation  as  to  costs,  the  plea  was  held  good  after 
verdict,  Corbett  v.  Smnbume  (a).  He  also  referred  to  Rowe 
V.  Young  (6),  Lyttleton  v.  Cross  (c),  WoUen  v.  Smith  ((/). 

H.  HiUy  contra.     There  is  some  damage  arising  from 
the  detention  of  the  debt,  which  the  plea  leaves  altogether 
unanswered.     In  Francis  v.  Cryweli  (e),  it  was  expressly 
decided,  that  a  plea  of  payment  must  allege  the  payment 
to  have  been  made  in  discharge  of  the  costs  and  damages  ac- 
crued by  reason  of  tlie  non-performance  of  the  promises. 
Corbett  v.  Swinburne  was  an  action  of  assumpsit,  and  the 
plea  alleged  the  payment  in  satis&ction  and  discharge  of 
the  defendant's  promise,  and  of  all  damages  sustained  by 
reason  of  the  non-performance  thereof;  but  this  is  an  ac- 
tion of  debt,  and  the  pica  answers  the  debt  only,  and  says 
nothing  as  to  the  damage.     In  contemplation  of  law,  the 
word  ^^  damages"  includes  costs,  which,  by  the  statute  of 
Gloucester,  are  a  consequence  of  detaining  the  debt,  and 
are  part  of  the  damages,  Phillips  v.  Bacon  (/).    [Parke,  B. — 
Should  not  you  sign  judgment  for  the  damages?]     There  is 
no  instance  of  judgment  being  signed  for  damages  in  an 
action  of  debt 

Lord  Abinger,  C.  B. — I  am  inclined  to  think  that  this 
is  a  good  plea  as  to  so  much  as  it  professes  to  answer.  It 
is    pleaded,  in   further  maintenance  of  the   action,  as  to 

(a)  3  Nev.  Per.  551  ;  8  Adol.  &  165,  S.  C. 
£.  673,  S.  C.  {d)  9  Adol.  &  E.  505. 

(6)  2  B.  &  B.  235.  (e)  4  B.  &  C.  886. 

(c)  4  B.  &  C.  117 ;  5  D.  &  Ry.         (/)  9  East,  298. 
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1841.        5/,  105.  3d.  only;  it  does  not  profess  to  be  pleaded  to  any 

Henry       damage  resulting  from  the  detention  of  the  debt     It  may 

«'•  be  that  the  concluding  part  of  the  plea  is  larger  than  neces- 

Ilarl* 

sary,  but  that  is  not  the  ground  of  demurrer.  No  doubt 
costs  form  part  of  the  damages  resulting  from  the  detention 
of  the  debt,  and  if  there  is  no  answer  to  those  costs,  the 
plaintiff  may  sign  judgment  for  so  much.  Though  the 
damages  in  debt  are  in  general  considered  as  nominal  only, 
yet  the  juiy  may  give  substantial  damages  if  they  think  fit 
So  here,  if  the  plaintiff  can  shew  that  he  is  entitled  to  more 
than  the  plea  answers  in  respect  of  damages,  he  may  sign 
judgment  for  the  part  unanswered.  In  the  ordinary  case  of 
payment  of  money  into  Court,  afler  action  brought,  the 
plaintiff  is  entitled  to  sign  judgment  for  his  damages,  other- 
wise a  party  who  paid  money  into  Court  would  pay  no  costs 
at  all.  Therefore,  it  is  the  general  practice,  upon  payment 
of  money  into  Court,  to  pay  costs  up  to  that  time.  I  am, 
therefore,  of  opinion,  that  in  the  present  case,  notwith- 
standing the  conclusion  of  the  plea,  the  plaintiff  might  have 
signed  judgment  for  costs,  as  part  of  the  damages.  If  that 
is  done,  it  will  reconcile  all  the  difficulty.  The  plea  is  in- 
formal, as  being,  in  its  conclusion,  larger  than  necessary, 
but  it  is  not  pleaded  to  more  than  5L  10«.  Sd.,  and  as  to 
that  sum  it  is  good. 

Parke,  B. — The  plea  is  a  good  plea,  and  there  must  be 

Judgment  for  defendant 


Memorandum. 
On  a  writ  of  distringas  being  moved  for.  Lord  Ahinger, 
C.  B.,  stated  that  he  would  take  that  opportunity  of  men- 
tioning, that  in  future,  costs  would  not  be  allowed  for  more 
than  two  calls. 
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18U. 

Wheeler  v,  Wright. 

The  declaration  stated,  thai  the  plaintiff  put  up  to  sale  g^Jl^^'ljJt^g 

by  auction  certain  premises,  subject  to  the  conditions,  that  plaintiff  put  up 

the  purchaser  should  complete  the  purchase  on  or  before  the  tion,  certain 

25th  of  March  then  next;   and  that  the  vendor  should  PJ|^"t^e*^ 

deduce  a  good  title  to  the  premises,  commencing  with  the  ^^**®??|^**  ^ 

lease  under  which  they  were  held ;  that  the  defendant  was  should  com- 

the  purchaser ;  and  that  although  the  plaintiff  did  deduce  a  chase  on  a  cer. 

good  title  to  the  premises,  commencing  with  the  lease  imder  |^JJ  the  Vendor 

which  they  were  held,  yet  the  defendant  did  not,  on  or  should  deduce 

,  a  good  title  to 

before  the  said  25th  of  March,  or  at  any  other  time,  com-  the  premises 
plete  the  purchase.  ^"the"!^ 

Plea.     That  the  said  premises  were  demised  by  Thomas  ^^^^^  which 

*     ^  ^    ^      •'  they  were  held; 

Lowe  to  William  Bamctt,  his  executors,  administrators,  and  it  then  alleged 

assigns,  for  a  term  of  years,  subject  to  a  covenant  by  Bar-  t^e  plainti*?did 

nett,  his  heirs,   &c,  to  keep  the  premises  in  repair,  and  ^^^^^^^ 

in  the  event  of  their  not  beins  in  repair,  that  Thomas  Lowe  t^«  defendant 

,  ,  did  not  com- 

might  enter  and  repossess  them ;  that  the  right  and  interest  plete  the  pur- 
of  Bamett  vested  by  assignment  in  the  plaintiff,  who  suf-  thatthe pre** 
fered  the  premises  to  be  out  of  repair,  and  that  they  were  "*!j^  k*'?  ^*" 
out  of  repair  at  the  time  of  the  sale  and  of  the  commence-  B.,  for  a  term 
ment  of  the  suit,  so  that  the  said  term  might  be  determined  jcct  to  a  cove- 
at  the  option  of  Thomas  Lowe  ;  and  that  the  plaintiff,  by  Jl^^^^i  S 
reason  of  the  premises,  had  not  any  valid  title  to  the  said  *^®  ®^^"5  ?^  **'• 

^     .  .  not  repairing, 

premises.     Verification.  that  L.  might 

Special  demurrer,  assigning  for  cause,  that  the  said  plea  interest  of  B. 
did  not  sufficiently  confess  and  avoid  or  traverse  the  cause  pi2^iff°^^o 
of  action ;  that  it  was  but  an  argumentative  denial  of  the  suffered  the 
allegation  that  the  plaintiff  deduced  a  good  title,  and  ought  out  of  repair, 
to  have  concluded  to  the  country,  and  not  with  a  verification ;  JJ^  sale  "so 
and  that  the  plea  was  a  mere  statement  of  evidence,  on  **»5^ JJ"®  *©"» 

5    .  might  he  de- 

which  no  certain  issue  could  be  taken.  termined  at 

the  option  of 
L. 
Held  bad,  as  amounting  to  an  argumentative  traverse,  that  the  pkuntiff  deduced  a  good  title. 
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Gale,  in  wippurt  of  the  demurrer,  was  stopped  by  tbe 
Court* 

Erie,  cootra. — ^Tbe  jrfea  sufEciently  conleflBes  and  sfokk 
the  aTennentB  in  the  dedaration^  It  admitB  a  good  prima 
&cie  case  cm  the  port  of  the  plaintiff,  hot  sets  op  as  an 
answer,  that  the  title  is  defeasible.  It  would,  then,  be  com- 
petent for  the  plaintiff  U>  reply,  that  althou^  a  Ibrfeitme 
had  oocuned,  it  had  been  waived  by  the  landlord.  \Alder- 
son,  B. — ^The  avennent  in  the  dedaralion,  that  the  plaintiff 
deduced  a  good  title  to  the  premises^  may  mean,  not  that  he 
made  out  a  perfect  title,  but  one  which,  harii^  been  for- 
jEeited,  was  set  up  again  by  the  landl<mi's  waiver,  or  by  the 
repairs  having  been  done.  He  has  not  stated  merely  a 
defeasible  title.  If  the  averment  in  the  declaration  means 
that  the  plaintiff  made  out  a  good  title  against  all  the  world, 
then  it  is  not  answered  by  the  plea.]  The  preaent  is  a  case 
where  a  defendant  is  at  liber^  either  to  plead  ^>ecially  or  to 
traverse.  This  may  be  done  where  the  plea  confesses  and 
avoids  the  plaintiff's  right  of  action  by  matter  ex  post  fecto, 
or  where  the  plea  answers  the  declaration  by  matter  of 
law.  Hu9$ey  v.  Jacob  {a),  Carr  v.  HinchUff(b\  Maggs  v. 
jlmes  (c).  If  the  defendant  discovers  aliimde  that  the  lease 
is  invalid,  or  that  the  landlord  had  no  title,  he  may  shew 
those  fects  as  an  answer  to  the  plaintiff^s  claim :  Shepherd 
V.  Keailey  {dy  He  also  cited  Crisp  v.  Griffiths  (e),  Spratt 
V.  Jefferey  (/),  Jones  v.  Senior  (g\  Muskett  v.  Bill  (A). 

Lord  Abinger,  C.  B. — I  think  this  plea  is  bad  on  special 
demurrer,  for  it  amounts  to  an  argumentative  denial  of  the 
plaintiff^s  being  able  to  make  good  title,  instead  of  containing 

(a)  I  L(L  Raym.  87.  («)  2  C.»  M.  &  R.  159. 

(6)  7  DowL  &  Ry.  42  ;  4  B.  &  (/)  10  B.  &  C.  249;  5  Man. 

C.  547,  S.  C.  &  Ry.  188,  S.  C. 

(c)  4  Bing.  470;  1  Moore  &  P.  C^)  4  M.  &  W.  123. 

204,  S.  C.  (A)  5  Bing.  N.  C.  694 ;  7  Scott, 

(rf)  1  C,  M.  &  R.  1 17.  855,  S.  C. 
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a  distinct  traverse.     With  respect  to  the  objection  that  the        1841. 
landlord  might  not  have  had  a  good  title,  I  think,  if  the      Wheklib' 
defendant  intended  to  stand  upon  that  objection,  he  ought  ■'• 

to  have  confessed  the  statements  in  the  declaration,  and 
have  averred  that  fact  in  his  plea. 

Parke,  R — I  am  of  the  same  opinion.  The  plea  is  an 
argumentative  traverse  of  the  averment  in  the  declaration, 
that  the  plaintiff  deduced  a  good  title  to  the  premises,  com- 
mencing with  the  lease  under  which  they  were  held.  If 
the  defendant  intended  to  rely  upon  the  landlord's  defect  of 
title,  the  plea  should  have  confessed  the  statements  in  the 
declaration,  and  then  have  pointed  expressly  at  the  defect. 
The  defendant  may  amend  on  payment  of  costs,  otherwise 
there  will  be  judgment  for  the  plaintiff. 

Alderson  and  Gurnet,  Bs.,  concurred. 


GiBBS  V.  Pike  and  Another. 
CyASK     The  declaration  stated,  that  after  the  passing  It  ii  incorrect 

.  .  ,       ^^   *°  P^«*d  a  8ta- 

of  a  certain  act  of  Parliament,  to  wit,  an  act  made  and  tuto  as  passed 
passed  in  the  \st  and  2nd  yean  of  the  reign  of  her  Majesty  tecond  yean  of 
Queen  Victoriay  intituled  "  An  act  for  abolishing  arrest  on  ^^®  S^'st^' 
mesne  process  in  civil  actions,  except  in  certain  cases,  and  ^^y  bcsuted 
for  extending  the  remedies  of  creditors  against  the  property  in  a  sessioi^ 
of  debtors,  and  for  amending  the  laws  for  the  relief  of  in-  and  second  "* 
solvent  debtors  in  England,"  and  before  the  committing  of  y®^  *^'     , 
the  grievances,  &c.,  a  certain  suit  was,  and  still  is  depending  the  Court  of 
in  the  High  Court  of  Chancery,  before  the  Master  of  the  quiring  the  de- 
Rolls,  in  whichsaid  suit  Elizabeth  WeUs,  and  one  Fanny  Wells  J^fjJ^^  * 
Freeman,  Richard  Freeman,  Robert  J.  Freeman,  and  James  certMn  sum 

.     intothe  Bank 

W.  Freeman,  infants,  by  the  said  Elizabeth  Wells,  their  with  the  privity 
next  friend,  were  plaintifis  ;  and  John  Gibbs,  and  one  coununt^Gene- 
Richard  Freeman  and  Fanny  Freeman  were  defendants.  JjJ'^^j^**^" 

cause,  is  not 
an  order ;  which  has  the  effect  of  a  judgment  within  the  proTisioos  of  the  1  &  2  Vict,  c  180» 
s.  18. 
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184 1 .  And  whereas,  also,  before,  and  at  the  time  of  the  conmiitting 
of  the  grievances,  the  plaintiff  was,  and  still  is,  seised  in  his 
demesne,  as  of  fee  of  and  in  divers  lands,  tenements,  and 
hereditaments,  with  the  appurtenances  situate,  Ijii^  and 
being  in  the  county  of  Kent  And  the  plaintiff  further 
saith,  that  after  the  making  of  the  said  act  of  Parliament, 
and  before  the  committing  of  the  grievances,  &c.,  and  while 
the  said  suit  was  so  depending,  by  a  certmn  order  of  the 
Right  Honourable  Henry  Lord  Langdale,  in  the  said  suit, 
bearing  date,  &c.,  after  reciting  that  Mr.  PemberUmj  and 
Mr.  HaUettf  of  counsel  for  the  plainti^  had  that  day  moved 
the  Court,  that  the  defendant  John  Gibbs,  or  the  said  de- 
fendants, John  Gibbs  and  Richard  Freeman  might  be 
ordered,  on  or  before  the  26th  day  of  June  then  next,  to 
transfer  into  the  name  of  the  Accountant  General  of  the  said 
Court,  in  trust  in  the  said  cause,  the  sum  of  1637^  8«.  6^ 
3Z.  per  cent  Consolidated  Bank  Annuities,  being  the 
amount  of  the  ftmd  admitted  by  the  answer  of  the  same 
defendants  in  the  said  suit,  to  have  been  invested  in  their 
names,  upon  the  trusts  of  the  indenture  or  marriage  settle- 
ment of  the  8th  day  of  December,  1819,  in  the  pleadings 
mentioned,  and  to  have  been  sold  out  by  them  on  the  17  th 
day  of  January  1829,  or  that  the  said  defendant  John  Gibbs, 
(meaning  thereby  the  said  plaintiff),  or  the  said  defendants, 
John  Gibbs,  (meaning  thereby  the  said  plaintiff),  and 
Richard  Freeman,  might  be  ordered,  on  or  before  the  26th 
day  of  June  then  next,  to  pay  into  the  name  of  the  said 
Accountant  General,  in  trust  in  the  said  cause,  the  sum  of 
1404/.  2^.,  admitted  by  the  answer  of  the  said  defendants, 
the  said  John  Gibbs  and  Richard  Freeman,  to  have  been 
the  amount  of  the  proceeds  of  the  sale  of  the  said  trust  fund 
of  1637/.  8«.  6(i.,  3/.  per  cent.  Consolidated  Bank  Annuities, 
received  by  the  said  defendant  John  Gibbs ;  and  that  such 
sum  of  1104/.  2*.  when  so  paid  in,  might  be  invested  by  the 
said  Accountant  General  in  3/.  percent.  Consolidated  Bank 
Annuities,  in  trust  in  the  said  cause,  &c.  Upon  hearing 
the  said  defendant's,  John  GibLs,  meaning  the  said  plaintiff. 
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answer  read,  and  what  was  alleged  by  the  counsel  on  both  1841. 
sides,  the  said  Right  Honourable  Henry  Lord  Langdale  Gibbb 
did  order  that  the  said  defendant  John  Gibbs,  meaning  »• 

thereby  the  said  plaintiff,  should,  within  a  month  from  that  and  Another, 
time  pay  into  the  Bank,  with  the  privity  of  the  Accountant 
General  of  that  Court,  to  the  credit  of  the  said  cause,  the 
sum  of  14042.  2^.,  admitted  by  the  answer  of  the  said  de- 
fendants, the  said  John  Gibbs  and  Richard  Freeman,  to 
have  been  the  amount  of  the  proceeds  of  the  sale  of  the 
trust  fund  of  1637&  8^.  6{2.,  3L  per  cents.  Consolidated 
Bank  Annuities,  received  by  the  said  defendant  the  said 
John  Gribbs,  and  it  was  ordered  that  such  sum  of  1404/L  2s. 
when  so  paid  into  the  Bank,  should  be  laid  out  in  the  pur- 
chase of  Bank  3/.  per  cent  Annuities,  in  the  name  and  with 
the  privity  of  the  said  Accountant  Greneral,  in  trust  in  the 
said  cause,  and  he  was  to  declare  the  trust  thereof  accord- 
ingly, subject  to  the  further  order  of  the  said  Court  And 
for  the  purposes  aforesaid,  the  said  Accountant  General  was 
to  draw  on  the  Bank,  according  to  the  form  prescribed  by 
the  act  of  Parliament,  and  the  general  rules  and  orders  of 
the  said  Court  in  that  case  made  and  provided.  And  the 
said  John  Gibbs  in  fact  saith,  that  afler  the  making  of  the 
said  order  of  the  said  Right  Honourable  Henry  Lord  Lang- 
dale,  they,  the  said  Charles  Andrews  Pike,  and  Elizabeth 
Wells,  well  knowing  the  premises,  and  well  knowing,  as  the 
fact  was  and  is,  that  the  said  order  was  not  a  decree  or  order 
of  a  Court  of  Equity,  whereby  any  sum  of  money  or  any 
costs,  charges,  or  expenses,  were  payable  to  any  person 
within  the  said  act  of  Parliament,  or  the  intent  or  meaning 
thereof,  but  contriving  and  intending  to  oppress,  harass,  and 
aggrieve  the  said  John  Gibbs,  and  to  prevent  him  firom 
disposing  of  any  part  of  the  said  lands,  tenements,  and  here- 
ditaments with  the  appurtenances  of  him  the  said  John 
Gibbs,  and  to  deprive  him  thereby  of  the  means  of  paying 
the  said  sum  of  1404/.  2^.,  in  the  said  order  specified,  and 
satisfying  the  said  order,  and  to  injure  and  prejudice  him 
in  his  credit  and  circumstances,  to  wit,  on,  &&,  wrongfidly 
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maliciously,  oppressively,  and  unlawfully,  and  under  colour 
and  pretence  of  the  said  last  mentioned  act  of  Parliament, 
left,  and  caused,  and  procured  to  be  left  with  the  senior 
Master  of  the  Court  of  Common  Pleas,  at  Westminster,  a 
certain  memorandum  or  minute,  in  writing,  containing  the 
name,  and  the  usual,  or  last  known  place  of  abode,  and  the 
title,  trade,  or  profession  of  the  said  John  Gibbs  (the  said 
plaintiff),  whose  estate  was  intended  to  be  affected  thereby, 
and  the  Court,  and  the  title  of  the  cause  in  which  such 
order  was  obtained  and  made,  and  the  date  of  such  order, 
and  the  amount  of  the  monies  thereby  ordered  to  be  paid, 
and  which  same  particulars  contained  in  the  said  memoran- 
dum or  minute,  so  lefl^  and  caused  and  procured  to  be  left:, 
by  the  said  Charles  Andrews  Pike  and  Elizabeth  Wells,  as 
aforesaid,  was,  by  such  leaving  as  aforesaid,  and  by,  and 
through  the  wrongfiil,  malicious,  and  unlawfiil  procurement 
of  the  said  Charles  Andrews  Pike  and  Elizabeth  Wells, 
forthwith  entered  in  a  book  by  the  said  senior  Master  of  the 
Court  of  Common  Pleas,  according  to  the  provisions  of  the 
said  act  of  Parliament,  as  and  for  a  memorandum  or  minute, 
in  writing,  of  a  decree  or  order  of  a  Court  of  Equity, 
whereby  a  sum  of  money,  or  certain  costs,  charges,  and 
expenses  were  payable  to  a  person  within  the  said  act, 
whereby,  after  such  entry,  by  the  said  senior  Master  of  the 
Court  of  Common  Pleas,  as  aforesaid,  had  been  made,  as 
aforesaid,  it  then  and  there  appeared,  from  and  on  the  &ce 
of  such  entry  in  the  said  book,  as  aforesaid,  that  the  said 
order,  so  made  by  the  Right  Hon.  Henry  Lord  Langdale, 
so  being  the  Master  of  the  Rolls,  as  aforesaid,  was  an  order 
within  the  intent  and  meaning  of  the  said  act  of  Parliament, 
that  is  to  say,  an  order  of  a  Court  of  Equity,  whereby  the 
sud  sum  of  1404/L  2s.  was  payable  to  the  said  Elizabeth 
Wells,  &c.,  and  had  the  effect  of  a  judgment  in  a  superior 
Court  of  Common  Law,  affecting  the  said  lands,  tenements, 
and  hereditaments  of  the  said  John  Gibbs*  and  that  the 
said  Elizabeth  Wells,  and  that  the  said  Fanny  Wells  Free- 
man, Richard  Freeman,  Robert  John  Freeman,  and  James 
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William  Freeman,  were  thereby  to  be  deemed  judgment        1841. 
creditors,  within  the  meaning  of  the  said  act,  by  means  of        Gibbb 
which  said  several  premises,  and  by  reason  of  the  said  order,         JJ- 
from  such  entry  so  made,  as  aforesaid,  appearing,  and  pur-    vid  Another, 
porting  to  have  the  effect  of  a  judgment  against  the  said 
John  Gibbs,  and  so  effecting  the  said  lands,  tenements, 
and  hereditaments  of  the  said  John  Gibbs,  as  aforesaid, 
by  such  wrongful,  malicious,  and  unlawful  procurement  of 
the  said  Charles  Andrews  Pike  and  the  said  Elizabeth  Wells, 
as  aforesaid,  he,  the  said  John  Gibbs,  has  been  hindered 
and  prevented  from  selling  and  disposing  of  certain  lands, 
tenements,  and  hereditaments  of  him,  the  said  John  Gibbs, 
which  he  otherwise  might,  and  would  have  sold  and  dis- 
posed of  for  divers  large  prices  and  sums  of  money,  for  the 
purpose  of  paying  the  said  sum  of  1404/L  2«.,  in  the  said 
order  mentioned,  &c. 

Special  demurrer,  assigning  for  causes  that  the  order  in 
the  declaration  mentioned,  appears,  on  the  &ce  of  the 
declaration,  to  be  an  order  within  the  said  act  of  Parliament, 
and  the  intent  and  meaning  thereof;  and  no  suffident 
cause  of  action  is,  therefore,  shewn  against  the  defendants. 
And  that  it  does  not  appear,  with  su£Bcient  certainty,  when 
the  said  act  of  Parliament,  in  the  said  declaration,  firstly 
mentioned,  was  made  or  passed ;  and  for  that  the  declarar 
tion  should  have  averred  (if  such  were  the  fiu:t),  that  the 
said  act  of  Parliament  was  made  and  passed  in  a  session  of 
Parliament,  held  in  the  first  and  second  years  of  the  reign 
of  her  said  Majesty. 

Hayes,  in  support  of  the  demurrer.  The  case  of  Rex  v. 
Biers  (a)  is  an  authoriQr  to  shew,  that  it  is  incorrect  to  state 
a  statute  as  passed  in  two  years  of  a  reign.  There,  the 
defendant  was  convicted  on  an  indictment  which  referred 
to  a  statute  as  made  and  passed  in  the  second  and  third 
years  of  the  reign  of  his  Majesty,  and  the  Court  arrested 

(a)  1  Adol.  &  E.  327;  3  Nev.  &  Man.  475,  S.  C. 
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the  judgment,  although  the  statute  was  recite<l  in  a  subse- 
quent act,  as  passed  in  the  second  and  third  years. 

Parke,  B. — There  is  no  doubt  the  statute  is  incorrectly 
described. 


The  Court  then  called  on 

PUlU,  in  support  of  the  declaration.  Where  a  statute 
has  passed  in  a  session  of  Parliament,  begun  in  one  year  of 
the  reign  and  continued  in  another,  it  is  usual  to  describe 
it  as  of  both  years.  The  mode  of  description  is  recognized 
in  Rann  v.  Green  (6),  where  Lord  Mansfield  says : — "  In 
some  reigns,  as  in  Car.  2  and  Greo.  2,  it  happens  that  the 
Parliament  meets  in  one  year  of  the  reign,  and  continues 
during  part  of  the  next  year.  In  that  case  the  method  is 
to  entitle  the  statute  as  of  both  years." 

Parke,  B. — That  means,  that  a  statute  may  be  stated  to 
have  been  made,  and  passed  in  a  session  of  Parliament  held 
in  both  years,  but  it  is  clearly  incorrect  to  state  the  statute 
itself  to  have  passed  in  two  years,  since  all  acts  take  effect 
from  the  time  of  receiving  the  royal  assent,  unless  other- 
wise provided  for. 

Lord  Abinoer,  C.  B. — With  respect  to  the  other  point 
there  can  be  no  doubt,  that  the  order  of  the  Court  of 
Chancery,  set  out  in  the  declaration,  is  not  an  order  within 
the  terms  of  the  18th  section  of  the  1  &2  Vict,  c  110(6> 
Both  parties  had  better  amend 


(a)  Cowp.  474.  From  this  case, 
it  seems  that  the  statutes  passed 
in  the  joint  reign  of  Philip  and 
Mary  are  exceptions  to  the  ge- 
neral rule  laid  down  in  the  text, 
and  that  the  only  correct  descrip- 
tion of  an  act  passed  in  their 


Amendment  accordingly. 

reign»  is  the  second  and  third,  or 
the  third  and  fourth,  as  the  se- 
cond of  Philip  is  contempora- 
neous with  the  third  of  Mary,  and 
so  on  till  the  death  of  Mary. 

(6)  See  Jones  v.  WilUams,  ante, 
p.  702. 
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Roes  v.  Jacques. 
x^IiOSS  applied  for  a  rule,  to  shew  cause  why  all  further  The  Court  will 

...  It       not  stay  pro- 

proceedings  in  this  cause  should  not  be  stayed,  or  why  the  ceedings  in  an 
plaintiff  should  not  give  security  for  costs.     It  appeared  J^^  i^'„ 
from  the  aflBdavits,  that  a  former  action  had  been  brouirht  distliictlyawoni 

'  ^^       that  the  aum 

by  the  plaintiff  against  the  defendant  for  the  same  cause  of  claimed  has 
action,  which  had  been  settled  by  the  defendant  paying  the  -^  ^  former 
debt  and  costs.     [Alderson,  B.— That  may  be  pleaded  as  a  ^^^^ 
defence  to  the  action,  it  is  no  ground  for  staying  the  pro-  ti«».  *nd  th^ 
ceedings.]    The  affidavits  also  stated  facts,  from  which  it  in  poor  circnm- 
might  be  inferred,  that  the  plaintiff  was  not  in  a  situation  to  ^J^Sle  to"pay 
pay  costs  in  the  event  of  his  failing  in  this  action,  and  a  *'*^^^®^' 
belief  that  he  was  in  very  poor  circumstances.     Orders  had  of  a  plaintiff  is 
been  made,  requiring  the  plaintiff  to  give  particulars  of  his  requiring  se- 
place  of  abode.     Several  different  statements  of  the  plain-  ^^^^  ^^^,  ^'^^"^ 
tiff's  residence  had  been  given  by  his  attorney,  but  at 
neither  of  those  places  was  the  plaintiff  to  be  found,  nor  had 
the  defendant  been  able  to  ascertain  where  he  resided*     It 
was  true,  that  the  Court  would  not,  in  general,  interfere  in  a 
summary  way,  but  it  appeared  firom  the  books,  that  under 
particular  circumstances  they  would  do  so.     At  all  events, 
the  Court  would  call  on  the  plaintiff  to  give  security  for 
costs. 

Alderson,  B. — We  cannot  determine  upon  affidavits, 
whether  or  not  this  action  is  brought  for  the  sum  recovered 
in  the  other,  but  defendant  must  plead  the  former  recovery 
in  bar;  the  plaintiff  is  within  the  jiuisdiction  of  the  Court, 
and  his  poverty  is  no  reason  why  he  should  give  security 
for  costs.  The  case  of  a  plaintiff  who  sues  in  form&  pauperis 
shews  that 

Rule  refused. 


VOL.    IX.  EBB  D.    p.   C. 


738 


CASES  ON   POINTS  OF   PRACTICE,  EXCH. 


1841. 


The  directions 
to  taxing  ofl5« 
cersButbori- 
ling  them  to 
allow  U  ]8f. 
for  declaration, 
&c.,on  a  bill 
of  exchange  do 
not  apply  where 
more  than  one 
action  is 
brought  on  the 
same  bill,  but 
in  such  case 
the  declara- 
tions must  be 
taxed  accord, 
ing  to  their 
length. 


Phipps  V.  Field. 

r  .  WILLIAMS  shewed  cause  against  a  rule  obtained 
by  Jervisy  calling  on  the  plaintiff  to  show  cause  why  the 
Master  should  not  review  his  taxation.  Two  actions  had 
been  brought  on  a  bill  of  exchange,  and  the  Master,  in  the 
present  action,  had  allowed  the  plaintiff  \U  \%s.  for  the 
declaration.  It  was  objected,  that  the  directions  to  taxing 
officers  authorizing  them  to  allow  that  amount,  did  not  apply 
where  two  actions  were  brought  on  the  same  bill,  but  that 
in  such  case,  the  declarations  must  be  taxed  according  to 
their  length. 

Parke,  B. — In  ArchboUPs  Practice  (o),  it  is  said,  that  "  in 
actions  to  which  the  rule  of  T.  T.,  1  Wm.  4,  for  shorteningde* 
clarations,  applies,  if  the  debt  amounts  to  20/L  and  upwards, 
and  the  declaration  is  under  twenty-four  folios,  the  officer  who 
taxes  the  costs  is  authorized  to  allow  for  declaration,  includ- 
ing instructions,  copy,  and  deliyery,  IL  18^.,  and  for  close 
copy,  in  country  causes,  according  to  length.  But  the  above 
regulations  are  not  to  extend  to  cases  in  which  several  actions 
arc  brought  on  the  same  bill  or  note  against  several  parties 
thereto,  and  the  taxing  officer  may  allow,  at  his  discretion, 
to  a  plaintiff  or  defendant  all  such  costs  as  shall  have  been 
reasonably  incurred  by  him  after  commencement  of  suit,** 
The  Master  certifies  that  the  practice  is  correctly  stated,  and 
that  where  there  is  more  than  one  action  on  the  same  bill, 
the  declarations  must  be  taxed  according  to  their  length. 


Alderson,  B.,  concurred. 


Rule  absolute. 


(a)  P.  1190. 
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Bennison  v.  Thelwell. 
A  SSUMPSIT  on  a  bill  of  exchange,  drawn  by  H.  and  R.  To  a«ump8it 

^  •'  by  indorsee  a*- 

Daniel  upon  and  accepted  by  the  defendant  for  200/L,  three  gainst  ac- 
months  after  date,  and  indorsed  by  H.  and  R.  Daniel  to  of  exchange, 
Ae  plaintiff.  ±^l 

Plea.     That  after  the  bill  became  due,  and  before  the  ^y  I>-f  ^j* 

agent  duly  au^ 

commencement  of  the  suit,  the  defendant,  by  the  said  H.  tborited  in  that 
and  R.  Daniel,  his  agents,  duly  authorized  in  that  behalf,  ^he  platntill^ 
paid  to  the  plaintiff,  and  the  plaintiff  then  accepted  and  ^^^P^' 
received  of  the  said  H.  and  R.  Daniel,  as  such  agents,  a  ccpted  and  re- 
large  sum  of  money,  amounting  to  210/L,  in  full  satisfaction  as  such  agent, 
and  discharge  of  all  the  causes  and  rights  of  action.  faction  m?*^ 

Replication.    That  the  defendant,  by  the  said  H.  and  R.  discharge  of 

^  '^    ,     ,  .  thecauseof 

Daniel,  his  agents,  did  not  pay  to  the  plaintiiis,  nor  did  the  action :  RepH- 
plaintiff accept  or  receive  of  the  said  H.  and  R.  Daniel,  as  such  defendant,  by 
agents,  the  said  sum  of  money  in  the  said  plea  mentioned,  hfa  al^tl^did 
in  full  satisfaction  and  dischanre  of  the  premises  in  the  said  notj»y  to  the 

.  °  ^  plaintiff;  nor 

plea  in  that  behalf  mentioned,  modo  et  forma.  did  the  plaintif 

Special  demurrer,  assigning  for  cause,  that  it  is  ambiguous  ^^^0? ixTas 
and  uncertain,  from  the  said  replication,  whether  the  issue  »»ch  agent,  th^ 

'  .  ""d  sum  m 

raised  by  the  same  is  whether  the  payment  in  the  plea  men-  satisfaction, 
tioned  was  made  at  all,  or  whether  the  said  H.  and  R.      Heid^gwA 
Daniel  were  the  authorized  agents  of  the  defendant  in  the  mu™^      ^ 
making  of  the  same  ?    That  the  plaintilBs  have  not  taken  or 
tendered  any  single  or  material  issue  out  of  or  upon  the 
said  plea  of  the  defendant,  but  have  stated  and  put  in  issue 
both,  that  the  plaintifts  did  not  accept  and  receive  from  the 
said  H.  and  R.  Daniel  the  said  sum  of  money.     And  also 
that  the  said  H.  and  R.  Daniel  were  not  the  agents  of  the 
defendant ;  and  also,  for  that  the  said  replication  is  bad  as 
containing  a  negative  pregnant  with  an  affirmative. 

CromptoHf  in  support  of  th^  demurrer.     The  replication 
is  double,  and  amounts  to  a  negative  pregnant   It  traverses 

B   B  B  2 


V. 

Thelwkll. 
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1841.  both  the  authority  of  H.  and  R.  Daniel,  and  also  the  receipt 
^^^^^^^^  in  satisfaction.  [Parke^  B.— Since  the  case  of  Webb  v. 
Weatherby  {a)y  it  cannot  be  contended  that  the  plea  is 
double.]  The  authorities  shew  that  it  is  objectionable  on 
the  other  ground.  In  trespass  for  entering  the  plaintiff's 
house  the  defendant  pleaded,  that  the  plaintiff's  daughter 
gave  him  license  to  do  so,  and  that  he  entered  by  that  license ; 
the  plaintiff  rephed  that  he  did  not  enter  by  her  license ;  this 
was  considered  as  a  negative  pregnant,  and  it  was  held  that 
the  plaintiff  should  have  traversed  the  entry  by  itself,  or  the 
license  by  itself,  and  not  both  together(6).  So  where  in  tres- 
pass for  assault  and  battery,  the  defendant  justified*  for  that 
he,  being  master  of  a  ship,  commanded  the  plaintiff  to  do 
some  service  in  the  ship,  which  he  refusing  to  do,  the 
defendant  moderately  chastised  him ;  the  plaintiff  denied 
that  the  defendant  moderately  chastised  him,  and  this  traverse 
was  held  to  be  a  negative  pregnant ;  for,  while  it  apparently 
meant  to  put  in  issue  only  the  question  of  excess,  (admitting 
by  implication  the  chastisement,)  it  did  not  necessarily  and 
distinctly  make  that  admission,  and  was,  therefore,  ambiguous 
in  its  form  (c).  In  the  present  case,  the  replication  does 
not  expressly  admit  or  deny  either  of  the  propositions  con- 
tained in  the  plea. 

BarstoWf  contra. — Under  the  old  form  of  pleading,  these 
matters  would  have  been  raised  by  the  general  issue,  and  it 
was  never  intended  that  the  new  rules  should  place  the 
parties  under  any  difiiculty.  If  the  defendant  makes  the 
agency  a  part  of  his  defence,  the  plaintiff  has  a  right  to  tra- 
verse it  It  is  conceded  that  de  injuria  would  not  have  been  a 
good  replication,  but  where  several  facts  are  so  connected  as 
to  form  but  one  entire  defence,  the  whole  may  be  traversed. 

Parke,  B. — To  a  plea  of  payment  by  an  agent,  it  would 
be  a  good  replication  to  say,  that  the  defendant  did  not  by 

(a)  1  Scott,  477.  (c)  Aubery  v.  James,  Vent.  70 ; 

Lb)  Myn  v.  Cole,  Cro.  Jac.  87.        Stephen  on  Plead.  426,  2od  edit. 
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his  agent  in   that  behalf  pay,  &c.     The  case  of  JVebb  v.         1 84 1 . 
Weatherhy  shews,  that  where  two  matters  form  but  one      bennison 

defence  both  may  be  traversed.  *»• 

•^  Thelwell. 

Lord  Abinger,  C.  B. — The  only  material  issue  raised 
by  the  replication  is  the  payment  and  acceptance  by  the 
plaintiff  in  satisfaction. 

Judgment  for  the  plaintiff. 


Watson  v.  Frazer. 

J  N  this  case,  the  plaintiff,  who  was  an  infant,  sued  by  hb  Where  in  «n 
next  fnend,  and  a  rule  had  been  obtained,  calling  on  him  SSlmt'apei^ 
to  shew  cause  why  all  proceedings  should  not  be  stayed  J°^»  (°5**  *^® 
imtil  the  prochein  amy  should  give  security  for  costs,  or  appointed  pro- 
another  prochein  amy  be  appointed.  The  rule  was  obtmned  who,  it  after- 
upon  affidavit  that  the  prochein  amy  was,  at  the  time  he  was  J[^\[n*Sn^rr 
appointed,  and  still  was,  an  uncertificated  bankrupt  tificated  bank- 

*^  ^  rapt,  the  Court 

stayed  the  pro- 

Platt  shewed  cause,  and  contended,  that  the  authorities  ^^^Sd^ve 

clearly  shewed,  that  an  infant  plaintiff  could  not  be  com-  *^^^  ^°' 

pelled  to  give  security  for  costs,  even  though  his  prochein  ther  prochein 

amy  was  proved  to  be  insolvent  He  referred  to  Ananymotis,  appointed. 
1  Marshy  4,  Yarworth  v.  Mitchell  (a),  Anonymous^  2  Chit, 
359,  Tidd's  New  Frac.  62. 

Addison,  in  support  of  the  rule.  If  it  had  been  suggested 
at  the  time  of  the  appointment,  that  the  party  proposed  as 
prochein  amy  was  an  uncertificated  bankrupt,  the  Court 
would  not  have  appointed  him.  In  Doe  d  Selby  v. 
Alston  (6),  BuUer,  J.,  in  enumerating  the  instances  in  which 
the  Court  will  oblige  the  plaintiff  to  give  security  for  costs, 
states,  that  when  an  infant  sues,  the  Court  will  oblige  his 
prochein  amy,  or  guardian,  or  attorney,  to  give  such  security. 

(a)  2D.  &R.  423.  (6)  IT.  R.  491. 
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1841.        In  Mann  v.  Berthen  {a\  the  Court  required  a  guardian^ 

^^  who  was  sworn  to  be  in  insolvent  circumstances,  to  give 

p.  security  for  costs.     \Parkei  B. —  Yar worth  v.  Mitchell  is 

Frazkr. 

cited  in  that  case,  and  must  be  considered  as  overruled  by 

it.]     The  case  in  2  Chit.,  359,  was  decided  solely  upon  the 

ground  that  the  appUcation  was  too  late.     In  Heaford  v. 

Knight  (6),  where  the  plaintiff  was  discharged  under  the 

Insolvent  Act,  after  issue  joined,  and  before  notice  of  trial 

given,  the  Court  stayed  proceedings  until  the  assignee,  or 

some  creditor  of  the  plaintiff  should  give  security  for  costs. 

An  uncertificated  bankrupt  bringing  trover  will  be  required 

to  give  security  for  costs,  fVehb  v.  Ward  (c). 

Parke,  B. — It  is  entirely  in  the  discretion  of  the  Court 
to  appoint  a  proper  person  to  be  prochein  amy.  The 
object  is  to  protect  the  rights  of  the  in&nt ;  and  I  by  no 
means  wish  to  lay  down,  as  a  general  rule,  that  it  is  any 
objection  to  a  prochein  amy  that  he  is  poor,  but  in  this  case 
there  has  been  a  sort  of  imposition  practised  on  the  Court 
in  procuring  the  appointment  of  an  improper  person.  The 
father  is  the  person  who  is  naturally  entitled  to  take  care  of 
the  infant,  but  instead  of  him,  a  person  is  brought  forward 
who  is  incapable  of  holding  any  property  whatever.  If  that 
feet  had  been  represented  to  the  Court  they  would  not  have 
made  the  appointment.  It  is  highly  improper  that  such  a 
person  should  be  appointed,  as  all  the  property  which  he 
may  obtain  would  belong  to  his  assignees.  The  rule  must 
be  absolute. 

Rule  absolute. 


(a)  4  M.  &P.  215.  Ry.  81. 

{b)  2  B.  &  C.  579 :  4  Dowl.  &        (c)  7  T.  R.  296. 
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Benn  v.  Bateman. 

J.  HIS  was  an  action  of  trespass  quare  clausum  fregit.   To  trespass 
The  defendant  pleaded,  first,  not  guilty ;  secondly,  that  the  4egit,  the  de- 
plaintiff  was  not  possessed  of  the  close ;  thirdly,  a  prescrip-  ^^J°!IJnLL  is- 
tive  right  of  common  of  pasture;  fourthly,  a  similar  right  of  sue,  and  also 
common  of  turbary.     The  plaintiff  joined  issue  on  the  first  p>rescriptive 
and  second  pleas,  traversed  the  rights  alleged  in  the  third  ^^^tiffde- 
and  fourth  pleas,  and  new  assigned  excess.     The  defendant  "*^.^®®^ 
to  the  new  assignment  paid   10*.  into  Court,  which  the  new  assigned 
plaintiff  accepted  in  satisfaction,  and  entered  a  nolle  prose-  defendant  paid 
qui  as  to  the  residue  of  the  causes  of  action.     The  Master,  ^°^  ^^^ 
on  taxation,  allowed  the  plaintiff  the  costs  of  the  writ,  of  ^«  ^^^  •*: . . 

■^  signmont  which 

part  of  the  declaration,  the  fees  to  counsel,  and  Term  fees,  the  plaintiff  ac- 
together  with  the  costs  of  the  new  assignment  *      tirfaction,  and 

'^     entered  a  nolle 
prosequi  as  to 

Hoggins  had  obtained  a  rule  to  shew  cause  why  the  the  other 

,  •         1       1        causes  of  ac- 

Master  should  not  review  his  taxation,  by  allowing  the  de-  tion. 
fendant  the  general  costs  of  the  cause,  and  the  plaintiff  the  ^j^^  ^ndant 
costs  of  the  new  assignment  only.  ''^^^^"^^ 


>fi 


Hugh  Hill  shewed  cause,  and  referred  to  the  note  to 
Greene  v.  Jones  (6). 

Hoggins^  in  support  of  the  rule,  cited  the  case  of  Griffiths 
V.  JoneSi  firam  1  Meeson  S^  Welsby*s  Reports  {a\  p.  731. 

Parke,  B. — The  marginal  note  to  that  case  is  incorrect ; 
there  is  nothing  in  the  case  itself  to  warrant  the  statement 
that  the  defendant  was  entitled  to  the  general  costs.  We 
think  the  Master  is  right  in  his  taxation,  and  the  rule  must 
be  discharged. 

Alderson,  B. — In  the  case  of  Griffiths  v.  Jones^  there  is 
not  a  word  about  the  general  costs  of  the  cause,  and  the 

(a)  1  Wms.  Saund.  300  a.  (6)  S.  C.  Ant€,  vol.  5,  p.  167. 


costs  of  the 
cause. 
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1841. 


Benn 

V. 

Bateman. 


Court  never  meant  that  the  defendant  was  entitled  to  them. 
I  also  think  the  taxation  in  the  present  case  right 

Rule  discharged  with  costs. 


A  pnty  took 
abome  and 
fixtaret  which 
were  valued 
as  between 
outgoing  and 
incominff  te- 
nant, and  paid 
for  them  ac- 
cordingly. 
Subtequently, 
he  employed 
an  auctioneer 
to  fell  the  fu- 
tures, but 
before  the  sale 
took  place, 
thej  were 
seiiiedbj  the 
sheriff  under 
an  execution 
against  a  former 
owner.    The 
sheriff  era- 
ployed  the 
same  auc- 
tioneer to  sell 
the  fixtures, 
when  they 
realized  an 
amount  far 
below  the 
original  valua- 
tion. 

Held,  that  in 
an  action  a- 
gainst  the  she- 
riff, the  ^ury 
might  give  da- 
mtffes  to  the 
full  amount  of 
the  original 
valuation. 


LocKLET  V.  Pye,  Sheriff  of  Staffobdshibe. 

I  RESPASS.  The  first  count  was  for  the  seizing  and  taking 
the  plaintiffs  goods:  the  second  for  breaking  and  entering  his 
house,  pulling  down  and  severing  his  fixtures,  and  turning 
himself  and  servant  out  of  possession.  Pleas.  First,  not 
guilty ;  second,  to  the  first  count,  that  the  goods  were  not 
the  goods  of  the  plaintiff;  and  thirdly,  to  the  second  count, 
that  the  house  and  fixtures  were  not  the  plaintifis. 

At  the  trial  before  Gumeyy  B.,  at  the  last  Staffordshire 
Assizes,  it  appeared  that  the  plaintiff  had,  some  time  pre- 
viously, taken  possession  of  the  house,  fixtures,  and  fiumi- 
ture,  under  an  assignment  from  one  Mason.  The  plaintiff 
paid  80/.  for  the  lease,  and  the  fixtures  and  goods  were 
purchased  at  a  valuation,  as  between  an  outgoing  and 
an  incoming  tenant,  of  109/.  15*.  10{f.  The  plaintiff  after- 
wards commissioned  the  auctioneer,  who  had  valued  the 
goods,  to  sell  them;  biit  before  he  could  do  so,  the  defendant, 
as  Sheriff  of  Staffordshire,  entered  and  seized  under  colour 
of  a  writ  of  execution  against  the  goods  of  Mason.  The 
same  auctioneer  was  employed  by  the  sheriff  to  sell  the 
goods,  and  when  sold  they  produced  only  73/.,  the  plaintiff 
himself  being  a  purchaser  to  the  extent  of  20i  The  learned 
judge  told  the  jury  that  as  to  the  amount  of  damages  he 
thought  the  least  they  could  give  the  plaintiff  was  the  sum 
he  had  paid  for  the  goods.  The  plaintiff  had  a  verdict  for 
109/.  15*.  lOrf.  on  the  first,  and  for  25i  on  the  second  count. 

Bayley  now  moved  for  a  rule,  to  shew  cause  why  there 
should  not  be  a  new  trial,  or  why  the  amount  of  the  verdict 
on  the  first  count  should  not  be  reduced  by  the  sum  of  40A 
The  damages  were  assessed  on  a  wrong  principle,  the  plain- 
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tifF  had  no  just  cause  of  complaint,  inasmuch  as  he  had 
himself  directed  the  goods  to  be  sold,  and  the  sale  under  the 
execution  was  conducted  by  the  same  auctioneer  that  he 
had  employed*  The  fact  of  the  sale  being  directed  by  the 
defendant  could  not  damnify  him ;  the  jury  ought,  therefore, 
to  have  assessed  the  damages  at  the  amount  which  the 
goods  produced,  minus  the  expenses  of  the  sale.  The  ob- 
servations of  the  judge,  though  not  a  misdirection,  was  too 
strong,  and  calculated  to  mislead  the  jury.  [^Jlderson,  B. — 
A  trespasser  has  no  right  to  value  the  goods  on  which  he 
commits  a  trespass].  The  plaintiff  was  certainly  not  entitled 
to  make  a  profit  of  the  trespass. 
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1841. 


LOCKLKY 
P. 

Pye, 
Sheriff  of 
Stafford- 
shire. 


AiJDERSON,  B. — It  was  entirely  a  question  for  the  jury 
what  damages  they  would  allow.  Juries  have  not  generally 
much  compassion  for  trespassers,  and  I  don't  think  they  are 
bound  to  weigh  in  golden  scales  how  much  injury  a  party 
sustains  by  a  trespass. 


GuRNEY  and  Rolfe,  B.'s.,  concurred. 


Rule  refused. 


Spain  v.  Cadell.     Same  r.  Same. 

M.  HESE  actions  (one  of  which  was  trespass  quare  clau*  An  action  o( 
sum  fregit,  and  the  other  case  for  diverting  a  watercourse)  J^^J^^J^. 
came  on  for  trial  at  the  Kent  Summer  Assizes,  1840,  when  bitration  and 

by  the  order  of 

a  verdict  was  taken  by  consent  for  the  damages  laid  in  the  reference,  the 
declaration,  subject  to  the  award  of  an  arbitrator.     By  the  to  have  the 
order  of  reference,  it  was  provided,  "  that  the  arbitrator  ^jj-'*^*'^  ^ 
should  have  the  same  power  to  certify,  as  a  judge  at  nisi  Jn^^®  **  nW 
prius."    The  arbitrator  by  his  award  directed  verdicts  to  be  bitrator  found 
entered  in  both  actions  on  certain  issues  for  the  plaintiff,  ^]Jj,  \^^^^  ' 

mages,  and 
certified  in  his  award,  under  the  3  &  4  Vict  c.  24,  that  the  action  was  broaght  to  try  a  right 
besides  the  mere  right  to  recover  damage. 

Held,  that  the  certificate  was  valid,  and  that  it  need  not  be  indorsed  on  the  back  of  the  record. 

Held,  also,  that  in  such  case,  the  certificate  must  be  gifcn  at  the  tiaie  of  making  the  award. 
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1841.  and  assessed  the  damages  on  those  issues  at  U.  and  certified 
in  his  award  under  the  3  &  4  Vict  c.  24,  that  the  actions 
were  brought  to  tiy  a  right,  besides  the  mere  right  to 
recover  damages  for  the  trespass  or  grievance.  On  taxation 
before  the  Master,  it  was  objected  that  the  certificate  wa» 
insufiicient,  and  the  allocatur  was  staid  in  order  to  give  the 
defendant  an  opportunity  of  taking  the  opinion  of  the  Court 
as  to  its  validity. 

TheHger  now  moved  accordingly.  The  certificate  is  of 
no  avail.  The  3  &  4  Vict,  c  24,  enacts,  «  that  if  the 
plaintiff  in  any  action  of  trespass,  or  trespass  on  the  case, 
shall  recover  by  the  verdict  of  a  jury,  less  damages  than 
40^.,  such  plaintiff  shall  not  be  entided  to  recover  or  obtain 
fix)m  the  defendant  in  respect  of  such  verdict  any  costs 
whatever,  unless  the  judge  or  presiding  officer,  before  whom 
such  verdict  shall  be  obtained,  shall  immediately  afterwards 
certify  on  the  back  of  the  record,  or  on  the  writ  of  trial,  or 
writ  of  inquiry,  that  the  action  was  really  brought  to  try  a 
right,  besides  the  mere  right  to  recover  damages  for  that 
trespass  or  grievance  for  which  the  action  shall  have  been 
brought,  or  that  the  trespass  or  grievance  in  respect  of 
which  the  action  was  brought,  was  wilfiil  and  malicious.*' 
The  statute  expressly  limits  the  power  of  certifying  to 
the  judge  or  presiding  officer,  and  requires  the  certificate 
to  be  indorsed  on  the  back  of  the  record.  Where,  on  a 
writ  of  trial,  a  verdict  was  taken  for  the  plaintiff  with 
nominal  damages,  subject  to  a  reference,  both  parties  con- 
senting that  the  arbitrator  should  have  power  to  order  a 
verdict  to  be  entered  for  either  party,  which  the  arbitrator 
did  accordingly,  the  Court  set  it  aside,  on  the  ground  that 
the  sheriff,  to  whom  the  writ  of  trial  was  directed,  had 
no  right  to  delegate  his  authority,  and  was  bound  to  try  the 
case  sent  to  him.  So  here,  the  power  which  the  legislature 
has  vested  in  the  judge,  cannot  be  delegated  to  the  arbi- 
trator. At  all  events  the  certificate  should  have  been 
indorsed  on  the  back  of  the  record.     By  the  order  of  refer- 
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ence  the  arbitrator  is  to  have  the  same  power  to  certify  as  a  184 1, 
judge  at  nisi  prius.  That  power  is  confined  to  a  certificate 
on  the  back  of  the  record,  the  judge  could  not  certify  in 
any  other  mode.  A  mere  statement  in  the  award  of  the 
arbitrator's  opinion  is  not  a  compliance  with  the  statute. 
Besides,  if  judgment  be  entered  up  for  the  costs,  there  will  be 
error  on  the  record,  inasmuch  as  it  will  appear  that  the 
Court  have  given  judgment  for  costs  in  a  case  in  which  the 
statute  expressly  enacts  that  the  plaintiff  shall  not  recover 
them.  The  proper  mode  would  have  been  for  the  arbi- 
trator to  have  entered  a  suggestion  on  the  record. 

Alderson,  B. — I  am  of  opinion  that  no  rule  ought  to 
be  granted  in  this  case.  It  seems  to  me  that  the  parties  are 
concluded  by  their  own  agreement,  upon  which  we  must 
put  a  reasonable  construction.  By  the  order  of  reference, 
the  parties  have  consented  that  the  arbitrator  shall  stand  in 
the  same  situation,  and  have  the  same  power  to  certify  as  a 
judge  at  nisi  prius.  They  have  then  given  the  arbitrator 
the  same  authority  as  a  judge  possesses,  to  determine 
whether  or  not  the  verdict  is  to  carry  costs ;  I  certainly  am 
of  opinion  that  the  arbitrator,  who  is  invested  with  such  a 
power,  by  consent  of  the  parties,  must,  in  all  substantial 
points,  follow  the  directions  of  the  statute ;  that  is  to  say, 
he  must  give  his  opinion  immediately  on  the  matter,  he 
cannot  make  his  award  at  one  time  and  certify  at  another. 
That  is,  in  substance,  the  power  possessed  by  the  judge  at 
nisi  prius,  and  as  the  latter  is  by  the  statute  required  to 
indorse  his  certificate  on  the  record  at  the  time  of  trial  (a), 
so  it  would  be  altc^ethcr  a  nugatory  act,  and  not  fulfilling  the 
intention  of  the  parties,  if  the  arbitrator  was  to  give  a  cer- 
tificate on  any  subsequent  occasion.  He  is  boimd  to  carry 
the  agreement  into  effect,  cy-prcs,  the  mode  of  doing  which 
is  by  immediately  inserting  his  certificate  in  the  award.  By 
this  constniction,  the  intention  of  the  parties  can  be  carried 


(a)  See  Thompson  v.  Gibson,  ant$p  p.  717- 
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1841.  into  effect,  and  we  think  we  can  adopt  it  consistently  with 

^'q^C^  the  provisions  of  the  act. 

V. 

Same  Gurney  and  Rolfe,  B's.,  concurred. 


V. 

Same. 


Lord  Abingeb,  C.  B.,  and  Parre,  B.  were  absent 


Braine  v.  Manson  (a). 
{Before  Parke,  B,,  tiUing  alone). 

A  ooiuent  to  a  jp  jgff  l^^d  obtained  a  rule  nisi,  to  set  aside  the  order  of 

iiMupe*!  order 

fbrjudgment  Gumey,  B.,  and  the  judgment  and  execution  founded  on  it. 
If  not  wkbin  ^^  action  was  brought  against  the  defendant,  as  indorser 
$*th*i  &*^**"  ^^  ^  promissory  note,  and  after  notice  of  trial  had  been  given, 
Vict,  c  110,  the  defendant  consented  to  a  judge's  order  for  payment  of 
the  order  is  '  debt  and  costs  on  a  certain  day,  with  liberty  to  sign  judg- 
nehher  ^de-  ^^^^  *^  ^^^  T^d.  An  order  was  drawn  up  accordingly, 
fcndant  nor  bis  Amongst  Other  objections,  it  was  urged  that  an  order  of  this 
tended  before  description  was,  in  effect,  a  cognovit,  and  should  be  made 
•  ^ith  all  the  formalties  required  by  the  ninth  section  of  the 

1&2  Vict  c.  110. 

Byles  shewed  cause  upon  an  affidavit,  which  stated  that 
the  defendant  attended  before  the  learned  judge  at  the  time 
the  order  was  made  and  consented  to  it 

Parke,  B. — The  objection  that  an  order  of  this  de- 
scription is  an  evasion  of  the  I  &  2  Vict  c.  110,  s.  9,  cannot 
apply  to  cases  in  which  the  party,  or  his  attorney  goes  be- 
fore a  judge  and  consents  to  the  order.  The  result  is,  that 
the  rule  must  be  discharged. 

Rule  discharged. 

(a)  This  case  was  decided  in  Trinity  Term,  but  is  inserted  early  on 
account  of  iti  importance. 
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Subsequently  Bay  ley  moved  to  set  aside  the  judgment  1841. 
and  execution  founded  on  a  judge's  order  in  another  case.  Braikk 
The   defendant  had  consented  to  the  judge's  order  being  *• 

drawn  up,  but  neither  he  nor  any  person  on  his  behalf  at- 
tended before  the  judge  at  the  time  the  order  was  made. 

Parke,  B. — I  am  not  disposed  to  grant  a  rule,  because  I 
think  it  beneficial  for  defendants  that  orders  of  this  kind 
should  be  sanctioned.  There  can  be  no  doubt  whatever, 
that  the  order  is  vaUd  where  the  defendant,  or  his  attorney, 
attends  before  the  judge  ;  but  my  only  doubt  is,whether,  in 
causes  like  this,  where  a  simple  consent  is  given,  it  may 
not  be  considered  as  an  evasion  of  the  1  &  2  Vict  c.  110,  s.  9  ? 
I  will  take  time  to  consider. 

On  a  subsequent  day,  Parke,  B.,  stated  that  he  had  con- 
sulted with  the  other  judges,  and  that  they  all  agreed  that 
there  should  be  no  rule. 

Rule  refused. 


Foster  v.  Prtme. 

%^ LEASBY  had  obtained  a  rule  nisi  for  setting  aside  Judgment  of 
judgment  of  non  pros  for  irregularity.  The  writ  of  sum-  n^J^irf^ 
mons  was  served  on  the  13th  ApriL  and  on  the  7th  Mav  cwmojbe 

'^  "     ngned  before 

(the  last  day  but  one  of  Easter  Term)  an  appearance  was  the  end  of  the 
entered  for  the  19th  May ;  the  defendant  served  the  plain-  after  an  ap. 
tiff  with  a  demand  of  declaration,  and  on   the  2nd  June  J^J^^  ** 
signed  judgment  of  non  pros. 

Peteridorff  shewed  cause.  The  plaintiff  was  bound  to 
declare  before  the  end  of  the  Term  next  after  the  service  of 
the  writ  Under  the  old  practice  in  actions  by  bill,  if  an 
appearance  was  entered  of  the  Term  in  which  the  process 
was  returnable,  the  plaintiff  had  the  whole  of  the  following 
Term  to  declare  in ;  but  inasmuch  as  an  appearance  may 
now  be  entered  by  defendant  in  Vacation  as  well  as  in 
Term,  the  plaintiff  ought  to  declare  within  the  Term  next 
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1841.  after  the  execution  of  the    writ,    1  Jrchb.  Prac.  283(a). 

FoflTER  llerc  the  writ   was  served  before   Easter  Term,  and  the 

*•  judgment  was  signed  in  Trinity  Term. 


Phyme. 


Cleasby,  in  support  of  the  rule.  The  plaintiff  has  the 
whole  of  the  Term,  after  the  defendant  has  entered  an 
appearance,  to  declare  in.  The  correct  practice  is  stated  in 
Lush's  Prac.  336,  where  it  is  said>  that  ^^  the  plaintiff  is  not 
compellable  to  declare  until  the  end  of  the  Term  next  after 
that  in,  or  of  which  the  appearance  was  entered,  it  being 
enacted,  by  1 3  Car.  2,  st.  2,  s.  3,  that  upon  appearance  to  be 
entered  in  the  Term  wherein  the  process  is  returnable,  with 
the  respective  officers  in  that  behalf  for  the  said  person  or 
persons,  by  attorney  or  attorneys,  in  the  said  respective 
Courts  fi-om  whence  the  said  process  issued,  unto  such  pro- 
cess, unless  the  plaintiff,  in  such  process  named,  shall  put  into 
the  Court  ftt)m  whence  such  process  did  issue,  his  declara- 
tion against  the  person  so  arrested,  in  some  personal  action 
or  ejectione  firmas  of  lands  or  tenements,  before  the  end  of 
the  Term  next  following  after  appearance ;  that  then  a  non- 
suit for  want  of  a  declaration  may  be  entered  against  the 
plaintiff  in  the  said  Courts  respectively.  The  judgment  of 
non  pros,  given  by  this  statute,  differs  from  the  nonstdt 
upon  an  original  at  common  law,  though  in  terms  confined 
to  bailable  actions,  it  has  always  been  construed  as  appli- 
cable also  to  serviceable  process.  The  defendant  must 
appear  by  attorney  at  such  a  time  that  his  appearance  may 
have  relation  back  to  the  return  of  the  writ  Accordingly, 
the  judgment  states  the  appearance  to  have  been  made  on 
the  return  day.  As  the  appearance  must  now  be  dated  of 
the  day  on  which  it  is  entered,  and  the  doctrine  of  relation 
is  abolished,  it  would  seem,  that  in  order  to  avail  himself  of 


(a)  In  Tidd's  Supp.  224,  it  is  on  the  writ  of  capias  before  the 

said  "  that  on  serviceable  process,  end  of  the  next  Term,  after  the 

when  the  appearance  is  entered  eighth  day  inclusive,  from   the 

in  Vacation,  the  plaintiff  must  execution  of  the  writ,  otherwise  a 

declare  before  the  end  of  the  next  judgment  of  non  pros  may  be 

Term,  after  such  appearance,  or  signed." 
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the  Statute,  the  defendant  must  cause  it  to  be  entered  on        1841. 
the  eighth  day  inclusive  after  the  service."  FotxEE 


Alderson,  B. — Whether  the  appearance  be  entered  in 
Term  or  Vacation,  the  plaintiff  has  the  whole  of  the  Term 
next  after  such  appearance  is  entered  to  declare  in.  Here^ 
the  appearance  was  entered  in  Easter  Terra,  and  judgment 
was  signed  before  the  expiration  of  Trinity  Term,  therefore 
the  rule  must  be  absolute. 

Rule  absolute. 


9. 

Peym«. 


Shield  v.  Twigo. 

JPeTERSDORFF  hsd  obtained  a  rule  nisi  to  set  aside  where  tipe- 

the  judgment  signed  in  this  case  for  irr^ularity.     The  de-  ^^  P*«*  f®" 

claration  contained  a  count  for  work  and  labour,  and  also  a  scl's  signature, 

count  for  money  due  on  an  account  stated.     The  defendant  without  it,  the 

pleaded  nunquam  indebitatus  to  the  whole  declaration,  and  Sm^judraent. 

also  a  special  plea,  concludimr  with  a  verification.     The  notwithitand- 

inir  there  mra 

latter  plea,  according  to  the  practice^  required  counsel's  other  pleas  to 
signature^  and  that  not  having  been  obtained,  the  plaintiff  ciJ^oV  ^ 
siirned  judirment     By  the  present  rule  it  was  sought  to  set  which  do  not 

,  ,  J  r  ~o  reouhre  coan- 

aside  that  judgment,  on  the  ground  that,  as  there  was  one  sers  signature, 
plea  to  the  whole  declaration  which  did  not  require  coun- 
sel's signature^  the  judgment  was  irregular. 

Jervis  shewed  cause.  The  special  plea  not  having  been 
signed  by  counsel,  renders  the  whole  a  nullity,  and  by  R. 
Q.  B.  £.  T.  18  Car.  2,  the  plaintiff  is  entitled  to  sign 
judgment,  2  TiMs  Prac.  567.  Where  the  signature  of 
counsel  was  indorsed  on  the  plea,  instead  of  being  subscribed 
at  the  foot  of  it,  the  plea  was  held  a  nullity.  Grant  v. 
(a),  Macher  v.  Billing  (6),  is  expressly  in  point,  there 

(a)  2  Chit.  Rep.  319. 

(h)  1  C.»  M.  &  R.  577 ;  Anie,  vol.  3,  p.  346. 
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Twice. 


1841.        the  general  issue  was  pleaded  to  part  of  a  declaration,  and 
the  Statute  of  Limitations  to  the  residue,  and  the  latter 

Shield  ^  ^  ' 

«.  plea  not  having  been  signed  by  counsel,  the  whole  was  held 

a  nullity. 

Petertiorffy  in  support  of  the  rule.  A  plea  valid,  and 
complete  of  itself,  cannot  be  rendered  a  nullity  by  the  simple 
&ct  of  it  being  joined  with  another  plea  which  is  defective. 
The  rule  of  18  Car.  2,  does  not  apply,  for  that  rule  only 
extends  to  pleas  which  were  filed  under  the  old  practice. 
In  Macher  v.  Billing  there  was  no  good  plea  that  went 
to  the  whole  cause  of  action,  which  distinguishes  that  case 
fix>m  the  present.  Spencer  v.  CartUck  (a)  is  in  favour  of 
the  defendant ;  there,  the  declaration  contained  a  count  on 
a  promissory  note,  and  on  an  account  stated :  to  the  first 
count  the  defendant  pleaded  no  consideration ;  and  to  the 
latter  the  general  issue,  and  delivered  them  without  counsel's 
signature,  the  plaintiff  having  signed  judgment  on  the  whole 
declaration.  Patleson,  J.,  at  chambers,  set  it  aside.  [Lord 
Abinger,  C.  B. — There,  the  judgment  was  clearly  signed 
for  too  much,  because  the  bad  plea  was  confined  to  one 
count,  and  there  was  a  good  defence  to  the  other.]  In 
Pepperell  v.  Burrell  (6),  which  was  a  rule  to  set  aside  an 
interlocutory  judgment,  on  the  ground  that  it  had  been 
signed  before  the  time  for  pleading  had  expired.  Alderson, 
B.,  in  the  course  of  the  argument,  observes,  that  **  the  plea, 
concluding  with  a  verification,  not  being  signed  by  counsel, 
may  be  a  nullity,  but  what  becomes  of  the  general  issue  7* 

Lord  Abinger,  C.  B. — This  rule  must  be  discharged. 
If  plaintiffs,  in  cases  like  the  present,  were  not  allowed  to 
treat  the  whole  as  a  nullity  and  sign  judgment,  they  would 
be  placed  under  great  difficulties.  What  is  a  plaintiff  in 
such  a  case  to  do  ?  If  he  makes  up  the  issue  and  delivers 
the  pleas  as  he  has  received  them,  he  thereby  waives  the 

(a)  Anie,  vol.  3,  p.  347,  n.  {b)  \  C,  M.  &  R.  372. 
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irregularity,  if  he  takes  out  a  summons,  and  goes  before  a  1841. 
judge  to  set  aside  the  bad  one,  he  loses  time,  and  his  sukld 
adversary  gains  a  delay  to  which  he  is  not  entitled.     Then  »•' 

would  any  pleader  advise  his  client  to  make  up  the  issue, 
putting  in  only  the  pleas  which  are  in  form  ?  Under  these 
difficulties,  the  only  remedy  is  to  allow  the  party  to  sign 
judgment  at  once,  and  leave  it  to  the  other  side  to  come  in 
and  have  it  set  aside  on  terms,  if  the  Court  will  consent  to 
such  a  course.  We  have  here  a  certificate  from  one  of  the 
Masters  of  this  Court,  for  some  of  the  present  Masters  were 
clerks  in  Court  under  the  old  system,  as  to  what  was  the 
ancient  practice  on  this  subject,  when  all  pleas  were  filed 
instead  of  being  delivered  between  the  parties,  and  he  cer- 
tifies to  us,  that  pleas  filed  without  counsel's  signature  were 
considered  as  no  pleas  at  all.  Now,  though  the  Court  has 
been  thrown  open,  and  the  practice  changed  into  a  delivery 
between  the  attomies  of  the  parties,  no  rule  has  l>een  made 
to  change,  nor  do  we  see  any  reason  to  change  the  ancient 
practice  on  the  subject ;  and,  consequently,  if  a  party  de- 
livers, without  coimsel's  signature,  a  plea  which  requires  it, 
together  with  others  which  do  not  require  counsel's  signa- 
ture, the  whole  may  be  treated  as  a  nullity.  If  there  were 
any  decided  case  to  the  contrary,  I  should  have  deferred  to 
its  authority ;  but  none  of  those  which  have  been  referred  to 
are  in  point,  and  the  loose  dictum  thrown  out  in  one  of 
them  by  one  of  my  learned  brothers  now  present,  cannot  be 
taken  as  a  declaration  of  the  opinion  of  the  Court. 

Alderson,  B. — What  I  said  in  the  case  of  Pepperell  v. 
Burrelly  was  a  mere  suggestion  thrown  out  to  counsel  in 
the  course  of  the  argument,  and  which  has  been  properly 
answered  in  the  judgment  just  given  by  my  Lord  Chief 
Baron.  Where  a  plea  which  requires  counsel's  signature 
is  delivered  without  it,  though  there  are  other  pleas  which 
do  not  require  signature,  the  plaintiff  may  treat  the  whole 
as  a  nullity.  That  appears  to  have  been  the  practice  under 
the  old  system,  by  analogy  to  which,  the  parties  to  whom 

VOL.  IX.  c  c  c  D.  p.  c. 
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pleas  are  delivered  under  such  circumstances,  ought  to  have 
the  power  of  rejecting  the  whole.  That  gets  rid  of  the 
difficulty,  with  which  I  should  otherwise  have  been  much 
pressed,  in  deciding  on  this  question.  Is  the  party,  to  whom 
the  pleas  are  delivered,  to  be  obliged  to  make  a  selection 
between  the  good  and  bad  pleas,  and  determine  whether 
each  particular  plea  is  a  nullity  or  not?  If  he  accepts  the 
bad  plea,  and,  instead  of  signing  judgment,  proceeds  to 
reply  to  it,  he  cures  the  irregularity.  That  he[]  certainly 
ought  not  to  be  called  on  to  do,  and  if  he  proceeds  to  set  it 
aside,  delay  and  expense  will  be  imposed  on  [^him.  I  also 
concur  in  the  opinion  of  my  Lord  Chief  Baron,  that  this 
application  is,  under  the  circumstances,  made  too  late. 


RoLFE,  B. — I  am  of  the  same  opinion.  I  felt  myself  at 
one  time  pressed  by  the  argument  of  Mr.  Petersdorffy  but 
when  we  come  to  compare  the  present  with  the  old  practice, 
all  doubt  on  the  subject  will  disappear.  When  a  defendant 
deUvers  his  pleas  regularly  and  properly,  he  is  under  no 
difficulty ;  but  if  he  neglects  to  comply  with  this  condi- 
tion, he  is  not  entitled  to  call  on  the  plaintiff  to  pick  out  the 
part  which  is  a  nullity. 

Rule  dischaiged. 


Frasbr  (Public  Officer,  &c.)  t?.  Welsh  and  Others. 

To  an  action  ASSUMPSIT  on  a  bill  of  exchange,  drawn  by  defendants 
ajrainst  drawer  upon,  and  accepted  by  the  directors  of  the  Pentwyn  and 
change,  the^de-   Golynos  Iron  and  Coal  Company,  and  indorsed  by  the 

fcndaiit  pleaded 

that  af^cr  the  indorsement  to  the  plaintiff,  and  before  the  commencement  of  the  suit,  the  plaintiff 
indorsed  the  bill  to  certain  persons,  whose  names  are  to  the  defendant  unknown,  and  who,  from 
the  time  of  such  indorsement,  until,  and  at,  and  after  the  time  when  the  bill  became  due,  and 
when  the  action  was  commenced,  were  the  holders  thereof :  Replication,  that  the  said  persons 
in  the  plea  mentioned,  were  not,  when  the  action  was  commenced,  the  holders  of  the  bill,  modo 
ct  furmA. 

Heldf  on  special  demurrer,  that  the  replication  was  good,  though  the  more  scientific  mode  of 
replying  to  such  a  plea  would  have  been  '*  that  the  plaintiff,  at  the  time  of  action  brought,  was 
the  holder  of  the  bill,  absque  hoc,  that  the  persons  mentioned  in  the  plea  were,  at  that  time,  the 
holders  thereof.*' 

Srmblet  that  the  plea  would  be  bad  on  special  demurrer,  as  being  an  argumentative  denial 
that  the  plaintiff  was  the  holder  of  the  bill  at  the  time  of  action  brought. 
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defendants  to  the    Monmouthshire   and   Glamorganshire        1841. 

Banking  Company^  who  sued  by  their  registered  public       Fraseb, 
officer.  P«*lic  Officer, 

&.C. 

Plea.     That  after  the  bill  of  exchange  was  so  indorsed  to  v. 

the  Banking  Company^  and  before  the  same  became  due  to  ^^  othen. 
and  before  the  commencement  of  the  suit,  the  said  Banking 
Company  indorsed  and  delivered  the  said  bill  (the  same 
being  payable  to  order  and  transferrable  by  indorsement), 
upon  a  good  and  sufficient  consideration  to  persons,  to  wit, 
certain  customers  of  the  said  Banking  Company,  whose 
names  are  to  the  defendants  and  each  of  them  unknown, 
and  the  defendants  then  became,  and  were,  and  now  are 
liable  to  pay  the  said  sum  in  the  said  bill  specified  to  the 
said  persons,  to  whom  the  said  bill  was  so  delivered,  as  in 
this  plea  aforesaid,  and  who,  it  is  said,  arc  about  to  take 
proceedings  on  the  same  bill,  and  who,  from  the  time  of 
such  indorsement  until,  and  at,  and  after  the  time  when 
the  same  bill  became  due,  and  when  this  action  was  com- 
menced, have  been,  and  are  the  holders  of  the  same  bill. 
Verification. 

Replication.  That  the  said  persons  in  the  plea  mentioned 
were  not,  when  this  action  was  commenced,  the  holders  of 
the  said  bill  of  exchange  in  manner  and  form,  and  as  the 
defendants  have  above  alleged. 

Special  demurrer  assigning  for  causes,  that  either  the 
replication  amounts  to  an  argumentative  denial  of  the  in- 
dorsement over  of  the  bill  by  the  Banking  Company,  and 
is,  therefore,  bad  in  not  putting  the  fact  in  issue  by  a 
direct  traverse,  or  it  admits  the  indorsement,  and  is,  there- 
fore, bad,  in  not  shewing  a  re-transfer  to  the  Banking  Com- 
pany of  the  bill  before  the  commencement  of  the  suit ;  and 
the  replication  is  bad  in  form  for  not,  distinctly  and  clearly, 
shewing,  whether  it  is  meant  to  operate  by  way  of  con- 
fession and  avoidance  of  the  alleged  indorsement,  or  by  way 
of  denial  thereof:  that  it  is  perfectly  consistent  with  the 
replication  that  some  person,  other  than  the  said  Banking 
(.Company,  was,  at  the  time  of  the  commencement  of  the 

c  c  c  2 
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1841.        suit,  the  holder  of  the  bill,  as  indorsee  or  transferree  of  the 

Frasee.       same,  either  from  the  plaintiff  or  from  the  persons  in  the 

Public  Officer,  plea  mentioned,  as   indorsees  of  the   plaintiff:    that   the 

&c.  .       ,  ,  , 

V,  plaintiff  ouirht  either  to  have  traversed  the  indorsement  over 

and  Othen.  ^^  ^^^  ^^^^  ^J  ^^^  ^^  Banking  Company,  or  admitting  the 
same  to  have  shewn  a  transfer  to  the  Banking  Company 
before  the  commencement  of  the  action. 

H\  11.  Watson,  in  support  of  the  demurrer.     The  repli- 
cation involves  an  immaterial  issue :  it  raises  the  question, 
whether  the  persons  mentioned  in  tlie  plea  were  known  or 
unknown  to  the  defendants.     If  it  should  turn  out,  at  the 
trial,  that  persons  known  to  the  defendants  were  the  holders 
of  the  bill  at  the  time  of  the  commencement  of  the  suit,  the 
plaintiffs  would  be  entitled  to  a  verdict  upon  the  issue  raised, 
though  tbey  could  have  no  right  to  sue  upon  the  bill.     In 
Basan  v.  Arnold  (a),  which  was  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  that 
after  the  bill  was  indorsed  to  the  plaintiff,  and  before  the 
conmienccment  of  the  suit,  the  plaintiff  indorsed  the  bill  to 
a  person  unknown,  and  the  defendant  then  became,  and 
still  is  liable  to  pay  the  amount  of  the  bill  to  the  said  person 
to  whom  it  was  indorsed,  and  who,  from  the  time  of  the 
indorsement,  hitherto  hath  been,  and  still  is,  the  owner 
thereof:  the  plaintiff  replied,  that  at  the  time  of  the  com- 
mencement of  the  suit,  the  plaintiff  was,  and  still  is,  the 
holder  of  the  bill,  without  this,  that  any  other  person  is  the 
holder  thereof  modo  et  forma;  and  it  was  held,  that  the 
replication  was  bad,  on  the  ground  that  the  only  material 
question  was,  whether  the  plaintiff  was  the  holder  of  the 
bill  at  the  time  of  action  brought     That  question  is  not 
raised  by  this  replication.     It  is  true,  that  it  puts  in  issue 
the  fact  of  the  indorsement,  but  it  also  raises  the  question, 
whether  persons  known  to  the  defendants  were  the  holders 
of  the  bill.     In  an  action  upon  an  award,  if  the  defendant 

(a)  Ante,  vol.  8,  p.  356 ;  C  M.  &  W.  559. 
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should  plead  that  no  award  was  made  on  a  particular  day,        1841. 
and  the  plaintiff  should  reply  in  the  terms  of  the  plea  that       f^^ser/ 
the  award  was  made  on  that  day,  the  issue  would  be  immaterial.  Public  Officer, 

Erie,  contra.  The  declaration  is  founded  upon  the  and  Others, 
assumption  that  the  plaintifis  were  the  holders  of  the  bill  at 
the  time  of  the  commencement  of  the  suit:  the  allegation 
of  the  indorsement  to  them  is  sufficient  to  shew  a  right  of 
action  in  them.  The  plea  seeks  to  defeat  that  right  by 
alleging  that  the  plaintifis  indorsed  the  bill  to  persons  un- 
known, who  were  the  holders  of  it  when  It  became  due, 
and  when  the  action  was  commenced.  If,  then,  the  plea  is 
good,  the  replication  is  good  also.  The  material  fact  upon 
which  the  defendants  choose  to  rely  is,  whether  or  not  the 
bill  was  in  the  hands  of  a  person  unknown,  and  if  they  have 
selected  that  question  as  the  one  by  which  the  event  of  the 
cause  is  to  be  determined,  they  ought  not  to  complain  of 
the  plaintiffs  if  they  accept  the  issue  tendered.  In  the  case 
of  Phillips  V.  May  (a)  this  Court  expressly  decided,  that 
this  form  of  replication  was  good.     \Alder$on,  B. — The  plea 


(a)  That  case,  which  was  cited 
froin  the  Monthly  haw  Maga^ 
zine,  vol  8,  Notes  of  Cases,  p.  27, 
is  there  reported  as  follows :  "  To 
a  declaration  by  the  drawer  of  a 
bill  of  exchan^jre  against  the  ac- 
ceptor thereof,  the  defendant 
pleaded  that  the  bill  was  indorsed 
by  the  plaintiff  before  the  com- 
mencement of  the  suit,  to  a  per- 
son to  the  defendant  nnknown, 
who,  at  the  time  of  the  com- 
mencement of  the  suit  was  the 
holder  of  the  said  bill :  Replica- 
tion, that  the  bill  was  indorsed 
to  one  R.  H.,  who  presented  it  to 
the  defendant,  who  refused  to  pay 
it,  whereupon  R.  H.,  then  re- 
turned it  to  the  plaintiff,  as  the 


drawer  thereof,  who  paid  it,  and 
became  the  holder  of  it,  and  en- 
titled to  the  money  specified 
therein.  Absque  hoc,  that  a 
person  unknown  to  the  defend- 
ant, at  the  time  of  the  commence- 
ment of  the  suit,  was  the  holder 
of  the  bill.  Mode  et  forvok,  as 
in  the  plea  alleged.  Held,  on  de- 
murrer to  this  replication,  that  the 
special  traverse  was  immaterial 
therein;  the  proper  replication 
to  such  a  plea  would  have  been 
'  that  the  said  person,  in  the  said 
plea  mentioned,  was  not  the 
holder  of  the  bill  at  the  time  of 
the  commencement  of  the  suit/ 
Hwnfrey  for  the  plaintiff;  Bayky 
for  the  defendant." 
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1841.        would  be  bad  on  special  demurrer;   it  puts  iq  issue  the 
y'^^^'^    knowledge  of  the  person,  and  that  he  was  the  holder  of  the 
Public  Officer,  bill :  the  substance  of  the  plea  is,  that  the  plaintiff  was  not 
o.  the  holder  of  the  bill  at  the  time  of  action  brought     Sup- 

■nd  Others.  P^^^  ^^  should  turn  out  that  the  bill  was  outstanding  m  the 
hands  of  a  third  person,  who  was  known  to  the  defendant, 
which  way  would  the  verdict  be  ?]  In  that  case  it  must  be 
found  against  the  defendant  If  the  plea  had  alleged  that 
the  bill  was  in  the  hands  of  A.,  and  it  turned  out  to  be  in 
the  hands  of  B.,  the  defendant  must  suffer  the  penalty  of 
having  rested  his  defence  upon^an  immaterial  (act  Assum- 
ing such  a  plea  to  be  good,  a  replication,  which  takes  issue  in 
the  language  of  the  plea  must  be  good  also,  for  it  is  impos- 
sible to  separate  the  material  from  the  immaterial  part 
[AldersoTif  6. — There  is  this  difficulty  in  the  case:  the 
declaration  states  the  drawing  and  acceptance  of  the  bill,  and 
the  indorsement  to  the  plaintifis,  they  are  the  last  persons 
who  are  stated  on  the  face  of  the  declaration  to  be  indorsees, 
and  thence  it  is  inferred,  that  they  were  the  holders  of 
the  bill  at  the  time  of  the  commencement  of  the  suit ;  but 
it  appears  by  the  plea  that  there  arc  subsequent  indorsees, 
which  fact  is  not  denied  by  the  replication.  Now,  sup- 
posing the  issue  found  for  the  plainti£&,  how  could  they, 
upon  the  whole  record,  be  en  tided  to  judgment,  when  it  is 
admitted  by  the  pleadings,  that  a  subsequent  indorsee  was 
the  holder  of  the  bill  at  the  time  of  action  brought  ?]  The 
material  fact  upon  which  the  defendants  have  chosen  to 
rest  their  defence  is,  whether  or  no  Ignotus  was  the  holder 
the  bill,  that  being  found  against  them,  the  whole  plea  fails. 
When  a  plea  consists  of  several  facts,  if  any  one  of  them  be 
traversed  and  found  against  the  defendant,  the  others  arc 
rendered  immaterial.  If  the  plea  had  merely  stated  that  the 
plaintiff  indorsed  away  the  bill,  that  would  have  been  no 
bar,  because  it  might  have  been  returned  to  the  plaintiff 
after  it  was  dishonoured ;  it  was  necessary  then  to  go  and 
allege,  that  the  bill  was  outstanding  in  the  hands  of  a  third 
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person  at  the  time  of  action  brought     The  material  tra-  1811. 

vcrsable  fact  alleged  in  the  plea  is,  that  Ignotus  was  the  fraskr, 

holder  of  the  bill ;    that  is  denied  by  the  replication  in  the  ^M*c  OiBoer, 

only  form  which   it  could  be,   since  it  would  have  been  v. 

improper  to  reply  that  the  plaintifT  was  the  holder  of  the  i^^  othen. 
biU. 

fVctsoTtf  in  reply.  The  real  question  in  the  case  is, 
whether  or  not  the  plaintifis  were  the  holders  of  the  bill  at 
the  time  of  action  brought?  The  plea  alleges  that  the  bill 
was  indorsed  away  by  the  plaintifis ;  the  replication  should 
either  have  denied  that  fact,  or  have  confessed  and  avoided 
it,  by  shewing  that  the  bill  was  returned  to  the  plaintifis  be- 
fore action  brought.  [^Alderson,  B. — The  proper  mode  of 
replying  to  this  plea,  would  have  been  by  a  special  induce- 
ment, that  the  plaintiflfs  were  the  holders  of  the  bill  at  the 
time  of  the  commencement  of  the  suit,  and  concluding  with 
a  special  traverse,  that  the  unknown  persons  were,  at  that 
time,  the  holders  thereof].  Burroughs  v.  Hodgson  (a),  shews 
that  a  traverse  must  be  so  taken,  that  the  question  raised 
will  be  material  and  conclusive,  whether  found  for  plaintiff 
or  defendant. 

Lord  Abinger,  C.  B. — When  the  ingenuity  of  special 
pleaders  is  exercised  in  creating  difficulties  in  the  adminis- 
tration of  justice,  we  must  dispose  of  the  case  in  such  a  way 
as  seems  to  us  right,  though,  at  the  same  time,  consistently 
with  the  established  rules  of  pleading.  No  person,  who  un- 
derstands the  object  of  pleading,  will  ever  undervalue  it  as 
a  mode  of  administering  justice ;  but  when  the  invention 
and  ingenuity  of  man  are  exerted  to  their  utmost  in  making 
difficulties,  it  give  to  persons  unacquainted  with  the  science, 
but  a  mean  opinion  of  its  value.  I  am  inclined  to  think  that 
this  replication  is  good.  I  consider  the  declaration  as  sub- 
stantially stating  the  plaintiff  to  be  the  holder  of  the  bill,  at 

(a)  9  Adol.  &  E.  499- 
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1841.        the  time  of  the  commencenient  of  the  suit     Thedeclara- 

Frasf.b        ^*^"  alleges  the  drawing  and  acceptance  of  the  bill,  that  it 

Public  Officer,  came  to  the  hands  of  the  plaintiff  by  indorsement,  and  that 

o.  it  was  afterwards  dishonoured.     That  is  a  prima  facie  state- 

Welsh 
and  Otben.     nient,  that  the  plaintiff  was  the  holder  of  the  bill,  when  the 

action  was  commenced,  and  that  the  promise  of  the  defend- 
ant was  to  pay  him  the  amount     That  being  the  case,  the 
plaintiff  has  a  clear  title  to  recover,  unless  it  appears  that,  at 
the  time  of  action  brought,  some   other  person  was  the 
holder  of  the  bill.     After  the  bill  was  dishonoured,  it  may, 
perhaps,  have  changed  hands  two  or  three  times  ;  but  it  is 
perfectly  immaterial  who  was  the  holder,  except  at  the  time 
of  action  brought     Possibly  the  person  who  was  the  holder 
of  the  bill  at  the  time  it  was  dishonoured,  may  have  returned 
it  to  the  person  from  whom  he  received  it,  and  so  it  may 
have  come  back  to  the  hands  of  the  plaintiff.     Now,  the  de- 
fendant has  chosen  to  plead  a  plea,  alleging  that  an  unknovni 
person  was  the  holder  of  the  bill.     He  might  have  stated, 
that  at  the  time  of  the  commencement  of  the  suit,  the  plain- 
tiff was  not  the  holder  of  the  bill ;  however,  he  does  not 
thmk  fit  to  do  that,  but  alleges  that  the  plaintiff  indorsed 
the  bill  to  a  person  unknown.     The  fact  of  the  name  being 
unknown  is  immaterial,  provided  it  appears  that  the  bill 
was  indorsed  to  some  other  person,  who  was  the  holder  at 
the  time  the  action  was  commenced.     The  plea  alleges  that 
the  person  described  as  unknown,  was  the  holder  of  the  bill  at 
the  time  of  action  brought,  that  then  is  the  material  averment 
The  plaintiff,  in  his  replication,  lays  hold  of  that  single  &ct, 
that  the  person  in  the  plea  mentioned,  as  a  customer  of  the 
plaintiffs,  was  not  the  holder  of  the  bill  at  the  time  of  the 
commencement  of  the  suit     Mr.  Watson  contends,  that  if 
at  the  trial  it  appeared  that  the  bill  was  in  the  hands  of 
another  person  whose  name  was  known  to  the  defendant, 
still  the  plaintiff  would  be  entitled  to  a  verdict,  though  he 
had  no  right  to  recover  on  the  bill.     In  the  first  place,  I  am 
not  at  all  clear  about  the  truth  of  that  proposition,  for  I  do 
not  think  that  the  substance  of  the  issue  is,  whether  or  no 
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the  person  was  known  to  the  defendant,  but  it  is  that  some         1841. 
other  person  not  being  the  plaintiff,  was  the  holder  of  the       Fraser, 
bill  at  the  time  of  action  brought     If  it  be  shewn  that  any  Pablic  Officer, 

other  person  was  the  holder  of  the  bill,  that  proves  the  sub-  v. 

Walbh 
Stance  of  the  issue,  inasmuch  as  knowledge  by  the  defendant     ^a  Othen. 

of  the  name  of  that  person  must  be  an  unimportant  fact 
I  do  not,  therefore,  think  that  the  plaintiff  would  be  entitled 
to  a  verdict,  if  the  defendant  succeeded  in  proving  the  bill 
to  be  in  the  hands  of  a  person  whose  name  was  known  to 
the  defendant  But  even  supposing  it  to  be  otherwise,  if 
the  defendant  chooses,  by  his  mode  of  stating  his  defence, 
to  give  the  plaintiff  an  opportunity  of  traversing  an  imma- 
terial &ct  upon  which  the  issue  may  turn,  it  is  his  own 
fault  If  a  defendant  sets  forth  many  facts  in  his  plea,  any 
material  one  of  which  is  found  against  him,  the  whole 
plea  is  disposed  of.  Mr.  Erie  has  properly  stated,  that 
if  a  plaintiff,  in  his  replication,  selects  one  of  many  facts 
in  a  plea,  for  the  purpose  of  trying  the  issue,  and  that 
particular  fact  is  found  for  him,  it  is  the  same  as  if  the 
other  facts  were  struck  out  of  the  record.  The  question 
then  is,  whether  this  is  a  particular  fact  upon  which  the 
plaintiff  had  a  right  to  take  issue.  The  defendant  says, 
that  the  bill  was  in  the  hands  of  a  customer  of  the 
plaintiff,  but  that  the  customer's  name  was  unknown  to 
him :  the  plaintiff,  in  substance,  replies,  "  the  bill  was  not 
in  the  hands  of  any  customer  of  mine."  If  the  defendant 
chooses  to  put  his  defence  upon  that  issue,  what  right  has 
he  to  take  advantage  of  his  own  mode  of  tendering  it  ? 
This  is  not  the  case  which  has  been  referred  to  of  issue 
joined,  as  to  whether  an  award  was  made  on  the  particular 
day  alleged :  there,  the  time  of  making  the  award  was  im- 
material ;  but  here,  there  is  a  material  allegation,  viz.,  that 
the  bill  was  in  the  hands  of  another  person  at  the  time  of 
action  brought  I  am  disposed  to  think,  that  according  to 
the  strict  rules  of  pleading,  if  the  plaintiff  had  replied  that 
"  he  was  the  holder  of  the  bill  at  the  time  of  action  brought, 
without  this,  that  the  person  mentioned  in  the  plea  as  un- 

TOL.    IX.  D   D   D  D.    P.    a 
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1841.        known  to  the  defendant,  or  any  other  person,  was  at  that 

f^^^^^^^     time  the  holder  thereof,"  the  replication  would  have  been 

Public  Officer,  good.     But,  however  that  may  be,  the  defendant  has  no 

&c. 

r.  right  to  object  to  the  plaintiff  taking  issue  in  the  very  terms 

and  (Hbm.     '^  which  he  has  tendered  it 

Alderson,  B. — I  am  of  the  same  opinion,  and  think  the 
replication  good.  In  truth  this  case  is  governed  by  PhilUps 
V.  May:  there  the  Court  gave  judgment  against  the  plaintiff 
because  the  inducement  to  the  traverse  was  bad,  not  on  the 
ground  that  the  traverse  itself  was  defective.  If  the  de- 
fendant chooses  to  state  in  his  plea  the  &ct  that  there  has 
been  an  indorsement  of  the  bill  to  a  person  unknown,  who 
is  the  holder  thereof,  the  plaintiff  may  reasonably  traverse 
the  fact  in  the  terms  in  which  the  defendant  has  alleged  it. 
It  seems  to  me  to  make  no  difference  whether  the  person 
was  known  or  not,  the  material  averment  is,  that  the  person 
stated  to  be  unknown  was  the  holder  of  the  bill  at  the  time 
of  action  brought.  If  there  be  any  inconvenience  arising 
to  the  defendant  from  raising  an  issue  as  to  the  knowledge 
of  the  person  holding  the  bill,  it  is  his  o\vn  fault  But  it 
seems  to  me  to  make  no  difference  whether  the  person  was, 
or  was  not  known  to  the  defendant  If  he  had  named,  in 
his  plea,  A.  B.,  and  the  plaintiff  had  denied  that  A.  B.  was 
the  holder  of  the  bill,  and  it  had  tinned  out  that  C.  D.,  or 
some  one  else  was,  then  the  defendant  would  have  altogether 
failed.  Certainly  the  more  scientific  mode  of  replication 
would  have  been  that  suggested  by  the  Chief  Baron, 
namely,  by  stating,  by  way  of  inducement,  that  the  plaintiff, 
at  the  time  of  action  brought,  was  the  holder  of  the  bill,  and 
concluding  with  a  special  traverse,  that  the  person  men- 
tioned in  the  plea  was  the  holder  thereof.  If  the  replica- 
tion had  simply  alleged  that  the  plaintiff  was  the  holder  of 
the  bill,  that  would  have  been  an  argumentative  denial  that 
the  unknown  person  was  the  holder.  To  meet  a  difficulty 
of  this  description  the  ancient  pleaders  adopted  the  form  of 
a  special   traverse,  in  which  they  stated  the  affirmative 
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matter  by  way  of  inducement,  and  added  the  negative  in        1841. 
the  words  of  the  plea.     This  replication  is,  in  substance,       yraber. 
the  same,  and  the  objection  as  to  its  form  cannot  be  taken  PuWic  OfBoer, 

0C6« 

advantage  of  on  this  demurrer.  «. 

Walsh 
andOthen. 

GuRNRY,  B. — I  am  of  the  same  opinion. 

RoLFB,  B. — The  substance  of  the  plea  is  that  the  plaintiff 
indorsed  away  the  bill,  and  that  it  is  outstanding  in  the 
hands  of  a  third  person.  The  question  then  is,  whether 
or  not  the  bill  was  outstanding  at  the  time  the  plaintiff  com- 
menced his  suit  ?  The  plaintiff  takes  issue  upon  that  which 
is  a  substantial  part  of  the  defence.  I  agree  with  the 
argument  of  Mr.  Erie,  that  if  one  material  fiict  is  found 
against  the  defendant,  the  defence  altogether  fiuls. 

Judgment  for  the  Plaintiff. 


Cotton  v.  Godwin. 

Assumpsit  by  payee  against  maker  of  a  promissory  To  "^on 
note  for  151.  9s.  Ad.  payable  on  demand.     The  declaration  mnat  maker 

J      J  J  of  a  promiuory 

averrea  a  demana.  note  for  \5L 

Plea.     As  to  U  parcel,  &c.,  a  set-off  for  money  paid  by  ond^£JJ!^'' 
the  defendant  for  the  plaintiff,  and  due  at  the  time  payment  Ae  defendant 
of  the  note  was  demanded,  and  ever  since.     Verification.  3/.,  parcel,  &e. 
And  as  to  122.  9^.  Ad.  residue,  &c.,  that  at  the  time  of  the  ^^of  dJ^ 
said  demand,  the  defendant  tendered  to  the  plaintiff  the  ™*?^,  ^^"f " 
sum  of  12^  9s.  4(2.,  and  that  he  hath  always  fix)m  the  time  residue,  &c,a 
of  the  making  of  his  said  promise  as  to  12/L  9s.  4d.  residue,  gam,  ^  the 
&c.,  been  ready  and  willing  to  pay  that  sum,  and  now  ^i^^Rgpli- 
brings  the  same  into  Court,  &c.     Verification.  cation  to  the 

first  plea  de- 
nied the  set- 
off, at  the  time  of  the  commencement  of  the  suit ;  as  to  the  second  plea,  that  before  the  making 
of  the  tender,  the  sum  of  15iL  9«.  4dL,  including  the  said  sum  of  I2I  9«.  4dl  was  due  upon  the 
note,  which  sum  the  plaintiff  demanded,  but  the  defendant  refused  to  paj  the  same,  and  that  no 
set-off  or  other  just  cause  existed  for  the  nGD-payment. 
Bdd,  that  the  replication  was  good. 

D  D  D  2 
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1841.  Replication.     First,  a  denial  of  set-off,  at  the  time  of  the 

Q^J^^I^     commencement  of  the  suit,  upon  which  issue  was  joined. 
»•  Secondly,  that  before  the  making  of  the  alleged  tender,  and 

before  and  at  the  time  of  the  making  of  the  demand  and 
refusal  hereinafter  mentioned,  a  larger  sum  than  121.  9s.  4i, 
to  wit,  15L  9s.  4i.,  including  the  said  sum  of  12/.  9^.  4d., 
was  due,  upon  and  by  virtue  of  the  said  promissory  note, 
and  that  before  the  said  tender,  to  wit,  on,  &a,  the  plaintiff 
demanded  payment  of  the  said  sum  of  15/.  9s.  4ci,  which  so 
then  included  the  said  sum  of  12/,  9^.  4^.  yet  the  defendant 
did  not  then  pay  the  said  sum  of  15/.  9s.  Ad.,  or  any  part 
thereof,  but  then  wholly  neglected  and  refused  to  pay  the 
said  sum  of  15/.  9^.  4d,  and  every  part  thereof,  and  that  no 
set-off  or  other  just  cause  existed  for  the  non-payment  of 
the  said  siun  of  15^  9s.  4c/.,  or  any  part  thereof. 

Special  demurrer,  assigning  for  causes,  that  the  plea  is 
informal,  inasmuch  as  it  sets  up  a  demand  of  a  greater 
sum  than  the  tender:  and  also  that  the  plea  is  bad  for 
duplicity. 

Wightmariy  in  support  of  the  demurrer.  The  replication 
is  bad  as  an  answer  to  the  plea  of  tender,  for  it  neither  de- 
nies, nor  confesses  or  avoids  it,  but  sets  up  a  prior  demand 
of  a  larger  sum  than  that  tendered.  It  should  have  shewn 
a  prior  demand  of  the  precise  sum  tendered.  Rivers  v.  Grif" 

fith  (a).     A  replication  to  a  plea  of  tender  of  a  subsequent 
demand  and  refusal,  would  not  be  supported  by  proof  of  a 

.  demand  of  a  larger  sum  than  that  tendered,  Spybey  v.  Hid-e  (6). 
Secondly,  the  replication  is  double.  The  pleas  taken 
together  constitute  but  one  answer  to  the  whole  declaration, 
but  the  plaintiff  first  denies  the  set-off,  and  then  alleges 
that  the  amount  sought  to  be  set-off,  was  due,  and  de- 
manded by  him,  together  with  the  sum  tendered,  and  by 
that  means  has  the  benefit  of  two  answers  to  the  plea,  either 
of  which  would  have  been  sufficient. 

(a)  5  B.  &  Ad.  630;  1  D.  &  R,  215.  (b)  1  Camb.  181. 
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Coky  contra.     Rivers  v.  Griffiths  only  decides  that  are-       1841. 
plication  of  a  prior  demand  of  the  sum  tendered  is  not      cotton 
supported  by  proof  of  a  demand  of  a  different  sum.     Here,  »• 

the  cause  of  action  accrued  on  the  demand  of  payment  of 
the  note.  If  no  demand  was  in  fact  made,  the  defendant 
might  have  traversed  that  allegation ;  but  the  plea  admits  a 
demand,  consequently  a  tender,  after  the  time  for  payment, 
could  not  be  a  good  plea,  though  of  the  whole  money  due 
upon  the  note,  Hume  v.  Peploe  (a).  Secondly ;  though 
the  pleas  constitute  but  one  answer  to  the  whole  demand, 
yet  they  are  distinct  pleas  as  to  the  portion  to  which  they 
are  pleaded. 

Wightman  replied,  and  contended  that  the  replication  to 
the  first  plea  should  have  denied  a  set-off  at  the  time  of 
demand. 

On  the  suggestion  of  the  Court  that  both  parties  should 
amend,  the  case  stood  over.  The  plaintiff  not  consenting 
to  amend,  the  judgment  of  the  Court  was,  in  a  subsequent 
term,  delivered  by 

Parke,  B. — This  case  stood  over  for  counsel  on  both 
sides  to  consider  whether  the  pleadings  should  be  amended. 
It  has  since  been  intimated  to  us  that  the  plaintiff  wished 
the  opinion  of  the  Court  upon  the  pleadings  as  they  stand. 
We  have  considered  the  case,  and  are  of  opinion  that  the 
plaintiff  is  entitled  to  judgment.  (His  Lordship  stated  the 
pleadings.)  The  replication  to  the  plea  of  set-off  is  correct, 
though  it  takes  no  notice  of  the  averment  that  the  sum 
claimed  by  the  defendant  was  due  at  the  time  of  the  demand 
mentioned  in  the  declaration,  that  fact  was  wholly  imma- 
terial on  a  simple  plea  of  set-off,  where  the  defence  is  merely 
the  existence  of  a  cross  demand.  It  is,  however,  unne- 
cessary to  advert  to  that  point  as  the  replication  to  the  first 
plea  is  not  demurred  to.     With  respect  to  the  second  plea, 

m 

{a)  8  £abt,  168. 
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1841. 


Cotton 
Godwin. 


it  is  unnecessary  to  decide  whether  or  no  a  plea  of  tender 
of  part  of  an  entire  sum  due  on  a  promissory  note  is  good, 
without  shewing,  in  some  way,  that  nothing  more  was,  at 
that  time  due,  as  we  are  clearly  of  opinion  that  the  repli- 
cation to  that  plea  is  good.  The  principle  upon  which  a 
plea  of  tender  proceeds  is,  that  the  defendant  has  performed 
so  far  as  he  could  perform  his  part  of  the  contract,  by  being 
always  ready  to  pay  the  debt,  and  actually  offering  to  do 
it ;  but  this  replication  shews  that  there  was  a  time  when 
the  defendant  was  not  ready  to  perform  his  part,  viz.  when 
the  demand  was  made  of  the  whole  amount  of  the  note,  at 
which  time  he  ought  to  have  been  ready  to  pay  the  whole, 
as  the  whole  was  then  due,  according  to  the  averments  in 
the  replication  which  must  be  taken  to  be  true  on  this  de- 
murrer. That  being  so,  a  subsequent  tender  of  part  was 
unavailing.  Our  judgment  must,  therefore,  be  for  the 
plaintiff. 

Judgment  for  the  Plaintiff 


In  a  dedan- 
tion  against  a 
common  car- 
rier for  refusing 
to  carry  goods 
it  is  not  neces- 
sary to  aver  a 
tender  of 
money  for  the 
carriage,  bat 
it  is  sufficient 
to  allege  a 
readiness  and 
willingness, 
and  offer  to 


PiCRFORD  1?.  The  Grand  Junction  Railway  Compant. 

J.  HE  declaration  stated  that  the  defendants  were  common 
carriers  of  goods  and  chattek  for  hire  from  Liverpool  to 
Birmingham,  and  that  the  plaintiff  caused  to  be  tendered  to 
the  defendants,  being  such  carriers,  a  certain  package  con- 
taining goods  not  exceeding  a  certain  weight  to  be  carried 
and  conveyed  by  the  defendants  from  Liverpool  to  Birming- 
ham for  certain  reasonable  hire  and  reward  to  them  in  that 
behalf:  that  although  the  plaintiff  was  then  ready  and  wil- 
Ung  and  offered  to  pay  the  defendants  a  reasonable  sum  for 
the  carriage  of  the  said  package,  whereof  the  defendants 
had  notice ;  yet  the  defendants,  not  regarding  their  du^ 
as  such  carriers,  refused  to  carry  or  convey  the  same. 

Special  demurrer,  on  the  ground  that  the  declaraUon 
should  have  alleged  an  actual  tender  of  the  charges  for  the 
carriage  of  the  goods. 


BA8TER  TBRM,  4   VICT.  767 

Cowling y  in  support  of  the  demurrer.     The  declaradon        1841. 
should  have  averred  a  tender.     By  the  common  law,  trades-      pJ^J^^^ 
men  in  general  may  choose  with  whom  they  will  deal,  but     m.   ^     j 
it  is  different  with  respect  to  carriers  and  innkeepers,  the       Junetioii 
^  former  must  carry,  and  the  latter  receive  their  guests.    It  is     ^^  ^ 
then  only  reasonable  that  a  party  seeking  to  make  them 
liable  for  a  breach  of  duty  in  that  respect  should  show  that 
he  has  paid  or  tendered  the  reasonable  charges.     In  Pin- 
chorCs  case  (a)  it  is  said,  '*  if  a  victualler  or  common  hostler 
bringeth  an  action  of  debt  for  the  victuals  deUvered  to  his 
guest  the  guest  may  wage  his  law ;  for  a  victualler  or  hostler 
is  not  compellable  to  deliver  victuals  till  he  be  paid  for  them 
in  hand,  and  therewith  agrees  10  Hen.  7-8  a."     So  in  Hato- 
kins*  Pleas  of  the  Crown,  Book  1,  c  32,  s.  2,  it  is  said,  ^*  if  one 
who  keeps  a  common  inn  refuse  either  to  receive  a  traveller 
as  a  guest  into  his  house,  or  to  find  him  victuals  or  lodging, 
upon  his  tendering  him  a  reasonable  price  for  the  same,  he  is 
not  only  liable  to  render  damages  for  the  injury  in  an  action 
on  the  case,  at  the  suit  of  the  party  grieved,  but  may  also  be 
indicted  and  fined  at  the  suit  of  the  king."    In  Jackson  v. 
Rogersy  (6)  which  was  an  action  against  a  common  carrier 
for  refusing  to  carry  goods,  the  Court  say,''  that  the  action  is 
mdntwiable  as  well  as  it  is  against  an  innkeeper  for  refusing 
guests,  or  a  smith  on  the  road  who  refuses  to  shoe  my  horse, 
being  tendered  satisfaction  for  the  same.     In  Story  on  Bail- 
ments,  c.  6,  s.  508,  it  is  stated  to  be ''  one  of  the  duties  of  a  com- 
mon carrier  to  receive  and  carry  all  goods  offered  for  transpor- 
tation upon  receiving  a  suitable  hire.  This  is  the  result  of  his 
public  employment  as  a  carrier;  and  by  the  custom  of  the 
realm,  if  he  will  not  cany  goods  for  a  reasonable  compensa- 
tion, upon  a  tender  of  it,  and  a  refusal  of  the  goods,  he  vrill 
be  Uable  to  an  action,  unless  there  is  a  reasonable  ground  for 
the  refusaL"     A  ferryman  is  not  obliged  to  carry  unless  the 
money  is  tendered  him.    [Parke,  B. — Is  there  not  a  distinc- 
tion between  the  case  of  a  ferryman  and  a  carrier,  the  former 

(a)  9  Co.  87  b. 

(6)  1  Show.  327  ;  1  Wma.  Saund.  312,  N.  2,  c. 
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1841.        cannot  have  a  lien  upon  the  man  carrieA]     In  Rtuhforth  ¥• 
PicKFOBD      HcUtJieldy  (a)  it  was  decided  that  a  carrier  had  no  general 
^  lien,  but  only  for  the  carriage  of  the  particular  goods. 

Junction 

Martin,  in  support  of  the  declaration.    The  averment  that 
the  plaintiff  was  ready  and  willing,  and  offered  to  pay,  is 
sufficient  without  alleging  an  actual  tender.     It  does  not 
appear,  from  the  report  of  Jackson  v.  Rogers,  that  there  was 
an  actual  tender  of  the  money,  it  is  only  said  that  the  carrier 
was  offered  his  hire.     The  authority  quoted  for  the  position 
in  Story  on  Bailments,  is  Bacoris  Ahridgvient^  Carriers,  (B), 
where  the  word  "  offered  "  is  made  use  of,  and  it  is  evident 
that  the  word  ^'  tender  ^  is  not  used  in  its  strict  sense,  either 
in  Williams  s  Saunders,  or  in  the  passage  cited  from  Hauh- 
kins*  Pleas  of  the  Crowny  but  as  synonymous  with  **  ofler.*' 
Where  by  the  terms  of  a  contract,  the  one  party  is  to  pay 
money  upon  the  performance  of  some  act  by  the  other,  the 
former  may  maintain  an  action  for  the  breach  of  contract 
without  making  an  actual  tender.     Thus,  in  an  action  for 
the  non-delivery  of  malt,  which  the  defendant  had  under- 
taken to  deliver  on  request  at  a  certain  price,  it  is  sufficient 
for  the  plaintiff  in  his  declaration  to  aver  such  request,  and 
that  he  was  ready  and  willing  to  receive  the  malt,  and  to 
pay  for  it  according  to  the  terms  of  the  sale,  without  aver- 
ring an  actual  tender  of  the  price,  Bawson  v.  Johnson,  (6) 
JVilks  V.  Atkinson,  (c)  Levy  v.  Herbert,  (d)  Waterhouse  v. 
Skinner,  {e)  are  authorities  to  the  same  effect.     The  law 
casts  upon  a  carrier  the  duty  of  carrying  the  goods,  and  he 
must  rely  upon  his  lien  as  a  security  for  the  payment  of  the 
carriage. 

Cowling  re))lied. 

Cur.  adv.  vult. 

(a)  7  East,  224.  (d)  \  Moore,  56 ;  7  Taunt.  3U. 

(b)  1  East,  203.  («?)  2  B.  &  P.  447- 

(c)  1  Marsh.  413. 
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Parke,  B.  delivered  the  judgment  of  the  Court. — This 
was  an  action  against  the  Grand  Junction  Railway  Com- 
pany for  refusing  to  carry  certain  goods.  The  declaration  »«.  ^  . 
alleged  that  the  defendants  were  common  carriers  for  hire.  Junction 
&c.  (His  Lordship  read  the  declaration.)  To  this  there  ^^^^^ 
was  a  demurrer,  on  the  ground  that  there  was  no  averment 
of  a  tender  of  any  money  for  the  carriage  of  the  goods. 
Both  parties  admit  that  the  defendants  are  bound  in  their 
character  of  common  carriers  to  carry  goods ;  but  it  is  con- 
tended, on  one  side,  that  they  are  not  bound  to  carry,  ex- 
cept for  ready  money.  There  is  no  doubt  a  person  may 
maintain  an  action  against  a  carrier  for  refusing  to  carry ; 
but  then  the  question  is,  whether  it  is  necessary  to  allege 
in  the  declaration  a  strict  tender,  or  whether  it  is  not  enough 
to  aver  a  readiness  and  willingness,  and  offer  to  pay  ?  The 
Court  have  considered  the  question,  and  are  of  opinion 
that  this  is  not  like  a  tender  which  is  applicable  only  to  the 
case  of  a  previous  duty  imposed  upon  the  party  tendering 
the  money.  A  tender  is,  in  truth,  a  payment  so  fisu:  as  the 
debtor  is  concerned,  for  he  can  do  no  more,  uiless  the  cre- 
ditor will  receive  the  money.  In  that  sense,  no  tender  is  re- 
quired in  the  present  case.  Here,  are  contemporaneous  acts : 
and,  according  to  the  authority  of  Matoson  v.  Johnson^  it  is 
sufficient  in  that  case  to  be  ready  and  willing  to  pay  the 
money  when  the  other  party  is  ready  and  willing  to  do  the 
contemporaneous  act  We,  therefore,  think  this  averment  in 
the  declaration  sufficient,  and  that  the  plaintiflf  is  entitled 
to  judgment,  but  the  defendants  may  have  liberty  to  amend 
on  payment  of  costs. 

Judgment  for  the  Plaintiff. 
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The  d'-fctidant 
having:  plead6d 
nol  guiltj, 
•*  by  ftatute.** 
the  Court, 
upon  affidrnvH 
that  the  plain- 
tiff coula  not 
diicoTer  the 
•tatute,  ordered 
the  defendant 
to  point  it  out, 
or  that  the 
words  "hy 
statute,"  be 
struck  out  of 
the  margin  of 
the  piea. 


Cot  v.  Lord  Forrester. 

J.  HIS  was  an  action  of  trespass  for  hunting  over  the  plain- 
tiff's land.  The  defendant  having  pleaded  not  guilty  **  by 
statute," 

iVhUehurti  had  obtained  a  rule,  calling  on  the  defendant 
to  shew  cause  why  he  should  not  state  to  the  pldntiff  the 
particular  statute  under  which  the  plea  was  pleaded,  or  else 
why  the  words  **  by  statute"  should  not  be  struck  out  of  the 
margin  of  the  plea.  He  moved,  on  an  affidavit,  that  the 
plaintiff  was  unable  to  discover  the  particular  statute  under 
which  the  defendant  intended  to  justify. 


Bovill  shewed  cause. 

Per  Curiam. — The  defendant  must  point  out  the  statute 
upon  which  he  relies,  within  three  days,  or  the  words  '*  by 
statute"  will  be  struck  out  of  the  margin  of  the  plea. 

Rule  absolute  accordingly. 


An  esectttion 
creditor  under 
an  elegit,  is 
not  entitled  to 
rent  which  he- 
came  due  be- 
tween the  time 
of  the  delivery 
of  the  writ  to 
the  sheriff,  and 
the  taking  of 
the  inquisition. 


Sharp  v.  Key. 

(>/ OVEN  ANT  on  an  indenture  of  lease  by  lessor  against 
assignee  of  lessee  for  one  quarter's  rent,  due  29th  Septem- 
ber, 1840. 

The  plea,  in  substance,  stated  that  before  the  rent  became 
due,  one  W.  Sage,  in  the  Court  of  Exchequer,  recovered  a 
judgment  against  the  plaintiff  for  a  certain  debt  and  da- 
mages ;  that  the  debt  and  damages  remaining  unsatisfied, 
W.  Sage,  before  the  rent  became  in  arrear  for  obtaining 
satisfaction,  sued  out  a  writ  of  elegit,  and  deUvcred  it  to  the 
sheriff  of  Middlesex,  indorsed  to  levy  27 L  16*. ;  that  W. 
Sage  then  gave  notice  to  defendant  to  pay  all  future  sums 
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of  the  rent  to  accrue  and  become  due  to  him,  W.  Sage.   By        1841. 
virtue  of  which  writ  of  elegit  afterwards,  a  certain  inquisi-    ^""gT^fjT*^ 

lion  was  had  and  taken  at  the  sheriff's  office,  to  wit,  on  the  v. 

Kky 
16th  October,  1840,  and  by  adjournment  on  the  23d  day 

of  October,  1840,  by  which  inquisition  it  was  found  that 
the  plaintiff,  on  the  3rd  July,  1838,  was  seised  in  his  de- 
mesne as  of  fee  of  and  in  certain  premises,  &c. ;  that  these 
premises,  with  their  appurtenances,  the  sheriff  caused  to  be 
delivered  to  W.  Sage,  to  hold  until  the  debt  and  interest 
should  be  levied ;  that  the  premises  are  the  same  as  in  the 
indenture  in  the  declaration  mentioned,  and  the  judgment 
was  in  full  force,  and  the  debt  and  damages  unpaid  at  the 
time  when  the  rent  aforesaid  became  due,  and  at  the  time 
of  the  commencement  of  the  suit;  and  W.  Sage,  by 
means  of  the  premises,  thereby  then  became  and  was  en- 
titled to  demand  of  and  iGrom  the  defendant  the  said  rent, 
and,  therefore,  before  the  comroehcement  of  tlic  suit  de- 
manded and  claimed  the  same.     Verification. 

Special  demurrer,  assigning  for  causes  that  the  delivery 
of  the  premises  under  the  writ  and  inquisition  are  a  symbo- 
lical and  not  an  actual  delivery ;  and  it  does  not  appear  in 
the  plea  that  W.  Sage  evicted  or  ejected  the  defendant, 
without  which  he  was  not  of  right  entitled  lo  receive  the 
rents ;  nor  is  it  stated  that  defendant,  before  the  rent  ac- 
crued due,  attorned  to  W.  Sage ;  that  it  does  not  appear 
that  the  rent  was  due  after  the  taking  of  the  inquisition, 
or  afler  the  delivery  of  the  premises  to  W.  Sage ;  that  it 
does  not  appear  what  the  natiure  of  the  plaintiff's  estate 
was,  or  whether  the  sum  was  capable  of  being  extended 
under  an  elegit ;  that  it  is  not  averred  that  the  defendant 
paid  the  rent  to  W.  Sage. 

CressweUy  in  support  of  the  demurrer,  was  stopped  by  the 
Court 

BramweUy  in  support  of  the  plea.  It  appears  upon  the 
pleadings,  that  the  writ  of  elegit  was  delivered  to  the  sheriff 
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1841. 


Sharp 

r. 
Key. 


before  the  rent  became  due ;  but  the  inquisition  was  not 
taken  until  after.  The  question  then  is,  whether  the  in- 
quisition had  relation  back  to  the  time  of  the  delivery  of 
the  writ  to  the  sheriff,  so  as  to  entitle  the  execution  cre- 
ditor to  the  rent? 


Park,  B. — The  rent  in  arrear  is  no  part  of  the  reversion  ; 
it  is  a  mere  chose  in  action.  Have  you  found  any  authority 
to  shew  that  the  execution  creditor  is  entitled  to  it  ? 

Bramwell  admitted  that  there  was  no  authority  in  point, 
whereupon  the  Coiut  gave 

Judgment  for  the  Plaintiff. 


The  Crown 
has  no  j^ro* 
gathre  right  in 
an  information 
of  intrusion,  to 
Uj  tboTenoe 
in  any  coonty, 
or  to  issue  a 
Tonire  facias 
juratores  into  a 
diflRBrcntcounty 
from  that  in 
which  the 
▼enoe  b  laid. 


The  Attorney  General  v.  Lord  Churchill. 

J.  HIS  was  an  information  of  intrusion  for  encroachments 
on  cert^n  crown  lands  in  the  Forest  of  Wychwood,  in  the 
county  of  Oxford.     The  venue  was  laid  in  Oxfordshire. 

The  Attorney  General  moved  that  the  venire  &cia8  jura- 
tores  might  issue  into  the  county  of  Hertford  instead  of  the 
county  of  Oxford,  He  referred  to  the  Attorney  General  v. 
Parsons  (a)  as  an  authority  to  shew  that  the  Crown,  by  its 
pren^tive,  might  lay  the  venue  in  any  county,  and  if  laid  in 
a  particular  county  might  have  an  inquisition  in  another 
county.  The  Court,  upon  referring  to  that  case,  made  an 
order  absolute  accordingly. 

Sir  W.  Follett,  on  a  subsequent  day,  obtained  a  rule  nisi 
to  rescind  that  order,  and  to  try  the  cause  by  a  jury  from 
the  county  of  Oxfonl,  where  the  venue  was  laid,  against 
which 


(a)  Ante,  vol.  6,  p.  I6.i ;  2  M.  &  \V.  23. 
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The  Attorney  Oeneral,  the  Solicitor  General,  R.  V, 
Richards,  and  JV.  J,  jtlexander,  shewed  cause.  The  Crown 
has  a  right  to  lay  the  venue  in  any  county,  or  when  laid  in  a 
particular  county  it  may  have  the  inquisition  in  another 
county.  It  is  true  that  as  between  subject  and  subject  the 
action  would  be  in  its  nature  local,  but  the  Crown  possesses 
many  privileges,  both  in  the  commencement  and  progress  of 
a  suit,  which  do  not  belong  to  the  subject  The  Crown  may 
choose  its  Court ;  the  subject  can  bring  a  real  action  only 
in  the  Court  of  Common  Pleas ;  a  writ  of  right  or  a  quare 
impedit  may  be  brought  by  the  Crown  either  in  the  Court 
of  Queen's  Bench  or  Exchequer.  At  common  law,  a  sub- 
ject could  plead  but  one  defence,  while  the  Crown  was 
always  at  liberty  to  plead  several  matters.  Even  at  present, 
the  subject  is  limited  to  a  single  replication  to  each  plea, 
but  the  Crovm  may  reply  several  matters.  The  subject 
cannot  amend  without  leave  of  the  Court ;  the  Crown  may 
amend  at  any  time.  In  a  suit  between  subject  and  subject, 
if  one  party  demurs,  the  other  must  join  in  demurrer ;  but  in 
such  a  case,  the  Crown  may  renounce  the  demurrer  and  join 
issue  between  subject  and  subject:  there  can  only  be  a 
trial  at  bar  by  leave  of  the  Court ;  but  the  Crown  may 
claim  it  de  jure.  During  the  trial,  also,  the  Crown  pos- 
sesses privileges  which  do  not  belong  to  the  subject.  The 
Attorney  General  is  entitled  to  reply,  both  in  civil  and 
criminal  proceedings,  altliough  no  evidence  be  offered  on 
the  part  of  the  defendant  (a).  So,  also,  the  Attorney  Gene- 
ral may  withdraw  the  record  after  the  jury  are  sworn  and 
the  trial  has  proceeded  (h).     Such  privileges  are  more  im- 


1841. 


The 

Attoenby 

Geneeal 

o. 

Lord 

Chubchill. 


(a)  The  Attorney  General  stated 
that  it  had  been  decided  by  the 
judges  upon  the  prisoners'  coun- 
sel bill,  that  even  in  cases  of  ca- 
pital felony,  the  Attorney  General 
had  a  ri^ht  to  reply,  though  no 
evidence  was  called  for  the  pri- 
soner. 

(6)  The  Attorney  General  men- 
tioned instances  of  this  privilege 


having  been  exercised  by  Sir 
Samuel  Shepherd,  and  the  present 
Lord  Chief  Justice  of  the  Queen's 
Bench,  when  Attorney  General; 
whereupon  Mr.  Baron  Parte,  ob- 
served, that  he  never  heard  that 
the  power  of  the  Attorney  Gene- 
ral to  withdraw  the  record  was 
disputed. 
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The 

Attorney 

Oene&al 

V. 

Lord 
Chdbcbill. 


portant  and  more  liable  to  abuse  than  the  one  now  con- 
tended for.     It  is  unnecessary  to  inquire  whether  this  privi- 
lege belongs  to  the  Crown  in  real  actions :  but  it  is  con- 
tended that  it  exists  in  all  personal  actions,  and  that  an 
information  of  intrusion  is  a  personal  action.     In  Mannings 
Exchequer  Practice  (a),  it  is  said,  '<  An  information  of  intru- 
sion is  a  proceeding  which,  though  answering  the  purpose 
of  a  real  action,  is  said  to  be  in  the  nature  of  an  action  of 
trespass  quare  clausum  fi:egit  for  the  Eling,  in  respect  of  a 
trespass  committed  against  his  lands  and  possession,  as  by 
entering  them  without  title,  holding  over  after  a  Crown 
lease  is  determined,  taking  the  profits,  cutting  down  tim- 
ber, and  the  like."    And  in  section  2,  it  is  said,  ^^  the  King 
may  lay  his  venue  in  any  county  without  regard  to  the 
local  situation  of  the  premises."     Again,  in  Comyv^s  Digest 
tit  Prerogative  (D  85),  it  is  said  the  King  by  his  prero- 
gative may  lay  his  action  in  what  county  he  pleases ;"  and 
in  the  same  book.  Debt  (G  12),  ^^  In  all  personal  actions,  the 
King  may  lay  the  venue  in  what  county  he  pleases."    The 
King  v.  Webb  (6)  is  an  authority  to  shew,  that  having  laid 
it  in  a  particular  county,  he  may  of  right  change  it  to 
another  county.     There,  in  an  action  for  embezzling  the 
King's  goods,  which  was  laid  in  the  declaration  to  be  in 
London,  it  was  moved  for  the  King  that  the  county  might 
be  changed ;  and  the  Court  held  that  the  King  might  choose 
his  Courts,  and  might  waive  that  which  he  seemed  to  have 
elected  before,  as  he  may  waive  his  demurrer  and  join 
issue,  and  contra.     In  the   report  of  the   same  case,  in 
1  SiderfiUf  412,  the  Court  is  made  to  say,  **  the  King  has 
the  prerogative  to  try  his  personal  actions  where  he  pleases;" 
and  it  will,  perhaps,  be  contended  on  the  other  side,  that 
the  term  "personal  actions"  means  "transitory  actions;" 
but  if  that  were  so,  the  point  would  never  have  arisen,  for 
in  the  latter  species  of  action  the  subject  has  a  right  to  lay 
the  venue  where  he  pleases,  and  of  course  the  Crown  might 
do   the   same.      The   decision   must  apply   to  something 


(a)  Chap.  2,  8.  1. 


(b)  Vent.  17. 
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which  the  Crown  might  do,  and  which  could  not  be  done 
hy  the  subject  Personal  actions  are  opposed  to  real  ac* 
tions ;  local,  to  transitory  actions.  Upon  reference  to  the 
records  of  this  Court,  it  will  be  found  that  whenever  the  At- 
torney General  has  moved  for  leave  to  issue  a  venire  into 
a  different  county  fix)m  that  in  which  the  venue  was  laid,  it 
has  been  invariably  inserted  upon  the  record,  that  it  belongs 
to  the  Crown  to  try  the  cause  where  it  pleases  in  personal 
actions.  Thus  in  the  Order  Book  of  this  Court,  Easter 
Term,  53  Geo.  3,  there  is  the  following  entry :  <^  Hex  v. 
Penny,  sci.  fa.,  under  an  extent,  venue  Suffolk,  changed  to 
Middlesex;"  and  the  form  in  which  that  is  done  is  thus, "  His 
Majesty's  Attorney  General  prays  may  be  inqtdred  of  by 
the  Court,  and  the  said  John  Penny  doth  the  like.  Issue  is 
joined,  and  his  Majesty's  Attorney  General  being  present 
here  in  Court  in  his  proper  person,  states  to  the  Court  here 
that  it  is  the  prerogative  of  his  said  Majesty  that  all  inqui- 
sitions in  personal  suits  instituted  in  this  Court  for  and  on 
behalf  of  his  said  Majesty  be  taken  in  any  county  within 
that  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land called  England,  and  prays  that  an  inquisition  in  the 
premises  may  be  taken  in  the  county  of  Middlesex,  which  is 
ordered  by  the  Court  accordingly."  There  is  a  similar 
entry  of  Suffolk  changed  to  Middlesex  in  Trinity  Term, 
4  Geo.  3,  The  King  v.  Tyers,  that  was  also  scire  fiicias 
under  an  extent,  and  there  was  the  like  suggestion  by  the 
Attorney  General  Then  in  Michaelmas  Term,  55  Geo.  3, 
Essex  changed  to  Middlesex,  in  The  King  v.  Stake.  Again, 
in  Michaelmas  Term,  25  Geo.  3,  Essex  changed  to  Middle- 
sex, The  King  v.  Leicester,  and  the  King  v.  GrimwoocL  In 
The  King  v.  Ogle,  Michaelmas  Term,  48  Greo.  3,  Lancashire 
was  changed  to  Middlesex :  that  case  is  important,  because 
it  was  an  extent,  under  which  real  property  in  Lancashire 
was  seized.  It  is  laid  down  in  Plowden,  321  (The  case  of 
Mines)  that  the  precedents  and  records  of  the  Exchequer 
are  to  be  taken  as  the  most  substantial  proofi  of  the  law  of 
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the  land.  The  same  question  has  arisen  with  respect  to 
penal  actions,  but  though  such  actions  between  subject  and 
subject  are  local  by  statute,  yet  the  crown  suing  for  penalties 
may  lay  the  venue  or  try  where  it  pleases,  4  InsUy  1721, 
1  Sound.  312,  b.  n.,  2  Sty.  479.  Secondly.  An  information  of 
intrusion  is  a  personal  action :  it  is  an  action  of  trespass  quare 
clausum  fi:egit,  at  the  suit  of  the  Crown.  No  writ  issues  to 
the  sheriff  to  give  the  Crown  possession,  but  the  Court  im- 
pose a  fine  upon  the  wrong  doer.  In  Bhckstone^s  Commen^ 
tariesy  after  describing  the  different  forms  of  actions,  {a)  it  is 
said,  (6)  that  ^'  an  information  on  behalf  of  the  Crown  filed 
in  the  Exchequer  by  the  Eling's  Attorney  General  is  a  me- 
thod of  suit  for  recovering  money  or  other  chattels,  or  for 
obtaining  satis&ction  in  damages  for  any  personal  wrong  com- 
mitted in  the  lands  or  other  possessions  of  the  Crown."  In 
Vinet^s  Abridgment,  tit  Prerogative,  F  e.  3,  pL  2,  it  is  thus 
laid  down,  *^  Information  of  intrusion  was  for  intruding  into 
a  certain  portion  of  tithes  of  the  rectory  of  D.,  in  the  county 
of  Lancaster :  the  defendant  pleaded  non-intrusit,  where- 
upon a  commission  was  prayed  to  examine  witnesses  who 
are  not  able  to  come  to  the  Court,  but  Manwood  denied  it, 
for  this  information  is  to  prove  a  title  to  the  Queen,  and  it  is 
in  the  nature  of  an  inquisition,  and  is  not  to  try  the  right ; 
but  had  it  been  to  try  the  title  of  the  defendant  upon  a  bill 
whereto  the  defendant  had  answered,  and  that  they  had 
proceeded  to  issue,  then  he  might  cither  join  in  commission 
or  have  commission  alone. **  Also  at  pL  10,  it  is  said,  **  In- 
formation of  intrusion  is  not  real,  but  personal,  and  to  be 
resembled  in  all  points  to  trespass,  for  it  supposed  the  Eang 
in  possession,  as  action  of  trespass  supposes  a  subject,  and 
the  land  is  not  demanded  nor  recoverable,  but  damages  only, 
as  in  trespass,  and  the  defendant  is  to  be  fined  si  convinca- 
tur  de  intrusione,  as  in  trespass,  if  he  be  found  guilty  of  entry 
vi  et  armis.     In  Perrons  case,  (c)  and  in  Friend  v.  Duke  of 


(a)  Vol.  3,  p.  117. 
{b)  p.  261. 


(c)  Moore,  375. 
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Richmond^  (a)  the  same  doctrine  is  laid  down.     In  Saville^s 
Reports  (b)  upon  a  conference  of  the  Barons  on  errors  as- 
signed in  a  case  of  intrusion^  Manwood^  Chief  Baron,  is 
reported  to  have  said,  **  that  the  general  informations  for  in- 
trusion in  certain  lands  and  tenements  are  as  good  as  trespass 
quare  clausum  fregit,  which  is  used  in  trespass  at  conmion 
law,  which  do  not  express  any  certain  quality  of  lands."  In 
the  case  of  Mines,  (c)  which  occurred  in  the  10  Eliz.,  and 
which  was  an  information  exhibited  by  the  Queen's  At- 
torney Greneral  against  the  Earl  of  Northumberland,  touch- 
ing a  mine  of  copper  containing  gold  or  silver  claimed  by 
the  Queen,  an  exception  was  taken  to  the  information, 
'^  because  it  was  not  shewn  in  what  town  or  hamlet  New- 
lands  lay,  so  that  if  the  defendant  had  pleaded  not  guilty,  it 
was  uncertain  from  whence  the  venue  should  come.     But  all 
the  justices  and  barons  agreed  that  the  information  was 
good,  because  it  is  but  in  effect  for  a  trespass  for  which  the 
Queen  shall  recover  only  damages :  but  if  it  had  been  an 
action  real,  then  it  ought  to  have  been  shewn  in  what  town 
or  place  the  land  was,  for  otherwise  the  sheriff  could  not 
know  where  to  put  the  party  in  seisin  if  he  recovered.** 
Again,  in  WaUhinghanCs  case  {d)  it  is  said,  ^^  It  appears  to 
be  the  practice  of  the  Exchequer,  that  when  a  man  is  con- 
victed in  the  Exchequer  of  an  intrusion  into  any  lands  of 
the  Crown  upon  a  bill  of  intrusion  there  exhibited,  where 
the  title  of  the  Crown  appears  to  be  good,  and  the  title  of 
the  party  to  be  insufficient,  although  such  suit  is  but  a  per- 
sonal suit,  and  in  effect  nothing  more  than  a  trespass,  yet 
the  party  shall  be  removed  and  put  out  of  possession  by  a 
writ  framed  in  the  case."     [Parke,  B.  That  is,  to  turn  the 
party  out  of  possession,  not  to  put  the  Crown  in.]     The 
Crown  cannot  be  disseised,  and  in  contemplation  of  law  is 
always  in  possession.     If  the  decision  in  the  present  case 
should  be  in  favour  of  the  Crown,  and  the  defendant  still 
continued  in  possession,  there  would  be  no  difficulty  io 


(a)  Hardreu,  4^. 
(ft)  P.  45. 
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framing  a  writ  to  meet  the  casei  reciting  the  information, 
the  trial  in  the  county  of  Hertford,  the  verdict  and  judg- 
ment, and  that  the  defendant  still  trespassed  on  the  posses- 
sion of  the  Crown ;  and  the  writ  would  go  as  a  matter  of 
course  to  the  sheriff  of  the  county  of  Oxford.     The  privilege 
contended  for  is  not  confined  to  personal  actions ;  there  are 
instances  in  which  it  has  been  adjudged  to  belong  to  the 
Crown    in    criminal     proceedings.      In     an    information 
against  the  county  of  Wilts  for  not  repuring  a  bridge,  the 
Court  held  that  the  Attorney  General  might  take  a  venire 
fecias  to  any  adjoining  county,  and  that  it  might  be  de 
corpore  of  the  whole,  or  de  vicineto  of  some  particular  part 
therein  next  adjoining."  Jtex  v.  The  Inhahitanis  of  WiUs{a). 
That  was  an  information  against  the  county,  and  equally 
local  in  its  nature  as  an  information  of  intrusion.     Hiere  is 
also  authority  that  this  privilege  belongs  to  the  Crown  in 
real  actions.     In  Butwar^s  case  (6)  it  is  thus  laid  down : — 
**  Writs  of  quare  impedit  and  quare  incumbravit  shall  be 
always  brought  where  the  church  is"  (that  is,  between  sub- 
ject and  subject),  "  for  by  the  one  the  plaintiff  shall  recover 
his  presentment,  and  by  the  other  the  bishop's  derk  shall 
be  removed  and  the  plaintiff's  clerk  admitted ;  and  so  it  is 
said  to  have  been  decided  in  4  Ed.  3,  fol.  9,  otherwise  it 
is  in  the  King's  case."     Also  in  BacorCa  Abridgment^  tit 
"  Prerogative^^  (E  7),  it  is  said  to  be  "  a  rule  of  common 
law  that  the  King,  by  his  prerogative,  may  sue  in  what 
court  he  pleases,  and  therefore  may  bring  a  writ  of  right, 
or  a  quare  impedit  in  the  King's  Bench.     In    Comyn^s 
Digest,  tit  "  Action^  (N  4),  3,  this  is  recognised  as  law, 
and  it  is  said  that  '*  a  quare  impedit  shall  always  be  brought 
where   the   church   is,  except  in  the  case  of  the  King." 
Lester  v.  Edwards  (c),  though  cited  on  the  other  side,  has 
been  interpreted  by  all  the  writers  on  the  subject  as  an 
authority,  to  shew  that  the  Crown  may  not  only  choose  its 
court,  but  also  its  coun^^.    That  was  an  ejectment  for  lands 


(a)  3  Salk.  3S1. 
(ft)  7  Co.  3. 


(e)  Savile,  9, 10. 
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in  Wales^  and  the  question  was,  whether  an  oflSoer  of  the        1841. 
Court  of  Exchequer  had  the  privilege  of  bringing  an  action 
in  the  county  of  Salop?    Manwood,  J.,  says,  '^  He  cannot 
have  privilege  for  lands  in  Wales,  because  they  are  to  be 
tried  in  the  county  where  the  land  lies,  by  statute  34 
Hen.  8 ;"  and  Shute,  J.,  says,  **  if  the  Queen  were  a  party 
'  sert  try  ici,'  which  shews  that  the  Queen  had  a  different 
privilege  from  that  claimed  by  the  officer  of  the  Court     It 
is  contended,  on  the  other  side,  that  the  word  '^  ici^  means, 
'^  here,  in  this  Court  f  but  the  question  was  not  as  to  the 
Court,  but  in  what  county  the  trial  should  take  place,  and 
it  would  be  useless  to  say  that  the  Queen  might  sue  in  her 
Court  of  Exchequer.    The  word  "  ici'*  means  England,  that 
is,  in  an  English  county,  in  contradistinction  to  a  Welsh 
county.     [Alderson,  B. — Can  you  find  the  clause  in  the 
34  Hen.  8,  which  binds  parties  to  try  their  cases  in  Wales  ?] 
It  does  not  appear  to  be  on  the  statute-book,  and  the  origin 
of  the  custom  rests  in  great  obscurity.     Lord  EUenbaroughf 
in  Ooodright  v.  fFilUams'Xa^  says,  **  Whether  the  practice 
originated  in  the  common  law,  or  fix>m  some  Act  of  Parlia- 
ment, which  is  not  now  extant,  according  to  the  opinion  of 
Lord  Chief  Justice  Vaughan  (b),  it  is  so  uniform  that  it  may 
well  be  referred  to  one  or  the  other."     \_Jlderson,  B. — ^Very 
likely  the  difficulty  may  be  solved  by  the  27  Hen.  8,  c  26^ 
by  which  there  was  a  power  given  to  commissioners  to  fix 
places  to  which  causes  were  to  be  taken :  it  is  probable  the 
places  fixed  were  Salop  and  Hereford.     One  clause  in  that 
Act  gave  to  the  Song's  commissioners  power  to  issue  a  com- 
mission to  try  real  actions  in  the  county  of  Monmouth, 
which,  possibly,  may  have  induced  the  Courts  to  think 
that  they  could  not  try  for  the  rest  of  Wales,  that  not  being 
in  the  Act  of  Parliament]     However  that  may  be,  the  case 
of  Lester  v.  Edwards  shews,  that  though  the  subject  could 
not  at  that  time  bring  ejectment  for  lands  in  Wales  to  be 
tried  in  the  next  adjoining  county,  yet  the  Queen  might. 

(a)  2  M.  &  Sel.  274.  (6)  Vaughan,  Rap.  217. 
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Another  case  relied  upon  by  the  other  side  is,  The  Queen 
Y.  Lord  Faux  (a),  which  was  an  information  of  intrusion 
for  entering  into  the  rectory  of  Ethelborough,  in  the  coun^ 
of  Northampton,  and  for  taking  lands  and  sheep  at  West- 
minster, in  the  county  of  Middlesex,  and  the  question  was, 
whether  a  sufficient  title  had  been  made  out  ?  And  the  Court 
say  that  *'  the  bill  of  intrusion  is  but  in  the  nature  of  a 
possessory  action,  as  an  action  of  trespass,  in  which  case  it 
is  sufficient  to  make  title  to  the  possession  only,  without 
relying  upon  the  right,"  and  they  gave  judgment  for  the 
Crown.  Upon  that,  a  writ  of  error  was  brought  (i),  and 
the  error  assigned  was,  that  the  bill  was  exhibited  for  taking 
goods  of  the  Queen  at  Westminster,  in  the  county  of  Midr 
dlesex,  and  for  intruding  into  the  rectory  of  Ethelborough^ 
in  the  county  of  Northampton,  whereas  the  Queen  ought 
to  have  brought  several  bills,  being  but  several  causes  of 
action  arising  within  several  counties,  but  it  was  resolved 
by  the  whole  Court  that  the  bill  of  the  Queen  was  good 
enough ;  and  they  say  that  if  the  defendant  will  plead  not 
guilty,  then  several  writs  of  venire  facias  shall  be  awarded, 
one  into  Middlesex  and  the  other  into  Northampton.  Jtowe 
V.  Brenton  {c\  has  been  also  referred  to,  but  the  report  of 
that  case  contains  no  statement  as  to  the  ground  upon 
which  the  venire  was  awarded  into  the  county  of  Hertford ; 
but  it  appears,  upon  inquiry,  that  it  was  done  by  agreement 
between  the  parties.  There  is  a  record  of  a  case  which  oc- 
curred in  the  7  Eliz.  which  may,  at  first  sight,  appear  to  be  an 
authority  against  the  present  application,  the  Attorney  General 
V.  Gerrard :  it  was  an  information  of  intrusion,  by  the  Attor- 
ney General,  for  lands  in  the  county  of  Durham ;  the  de- 
fendants made  title  under  the  Bishop  of  Durham;  issue 
was  joined  upon  a  traverse  of  that,  and  then  comes  the  fol- 
lowing entry : — *^  And  because  it  is  witnessed  here  in 
Court,  by  the  relation  of  the  aforesaid  Attorney  Greneral 
of  the  now  Lady  the   Queen,  that  all  the  free  tenants 


(a)  1  Leon.  37. 
{h)  4  Leon.  26. 


(c)  3  M.  &  R.  133;  S  B.  &  C.  737 
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within  the  bishoprick  of  Durham  aforesaid,  held  of  the 
aforesaid  bishop  in  capite,  either  immediately  or  mediately, 
so  that  the  issue  aforesaid  to  the  coun^^  there  cannot  be 
indifferently  tried,  therefore  it  is  agreed,  by  the  consent  and 
assent  of  the  said  defendants,  that  it  be  commanded  of  the 
sheriff  of  York  that  he  cause  to  come  here,"  &c.  The  watdA 
in  the  original  were,  ^'  ideo  concordatum  est  assensu  et 
consensu,"  which  amounts  to  no  more  than  this,  that  the 
parties  agreed  upon  the  county,  (a)  There  is  an  entry  of 
Michaelmas  Term,  3  Wm.  3  (6),  which  is  strong  evidence 
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(a)  Aldbr80N»  B.,  observed 
that  it  might  be  a  question  whe- 
ther the  Queen's  prerogative  ex- 
tended to  a  place  where  there 
were  jura  regalia. 

Attorney  General.  I  know  that 
when  I  go  upon  a  special  retainer, 
my  learned  friend,  Seijt.  Atcherly 
says,  that  the  Queen's  Attorney 
General  has  no  precedence  of  the 
Attorney  General  of  the  Duchy, 
and  to  obviate  all  difficulty,  I 
now  take  care  to  have  a  special 
command  from  her  Majesty, 
for  the  Assizes,  that  her  Ma- 
jesty's Attorney  General  should 
have  precedence  over  that  officer 
of  the  Duchy. 

Aldbrson,  B. — ^The  Attorney 
General  of  Lancaster  used  to 
claim  precedence  over  the  King's 
Attorney  General. 

Attorney  General. — ^Yes!  and, 
whatever  precedence  the  Attorney 
General  of  any  county  palatine 
would  have,  would  belong  to 
the  Attorney  General  of  the 
county  palatine  of  Durham,  be- 
cause, immemorially,  the  bishop 
of  Durham  was  a  prince,  and  had 


jura  regalia  within  the  bishop- 
rick. 

(b)  The  entry  is  thus :—"  Mi- 
chaelmas, is  Nov.  8  Wm.  3.'' 
In  the  margin,  there  is  "  Michael- 
mas— Montgomery."  The  title 
of  the  cause  is,  "Between  the 
Attorney  General  of  our  lord,  the 
King,  informant,  the  most  noble, 
Henry,  Duke  of  Beaufort,  and 
others,  defendants,  about  the 
seizure  of  lands  in  the  county  of 
Montgomery,  late  the  lands  of 
William,  Marquis  of  Powis.  Upon 
the  motion  of  Mr.  Browne,  of 
counsel,  with  the  defendant's  in- 
forming the  Court  that  the  cause 
is  appointed  to  be  tried  at  the  bar 
of  this  Court,  upon  Friday  next, 
come  sen'night,  and  prajring  that 
a  special  jury  may  be  returned  by 
the  deputy  remembrancer,  for  the 
trial  of  this  cause,  and  hearing 
Sir  Thomas  Trevor,  Knight,  his 
Majesty's  Attorney  General,  on 
behalf  of  his  Majesty,  it  is  or- 
dered by  the  Court  that  the  un- 
der-sheriff of  the  county  of  Mid- 
dlesex, do  attend.  Mr.  Baron 
Powis,  with  his  book  of  free- 
holders' names,  who  is  desired  to 
take  out  forty-eight  names,  where- 
of each  aide  are  to  strike  out 
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^         cannot  be  found.     That  case  was  either  a  real  action  or  an 

Attorney    information,  and  though  the  venue  was  laid  in  the  county 

r.  of  Montgomery,  a  venire  was  awarded  mto  the  county  of 

Cbubchux.    ^ddlesex,  which  must  have  been  done  upon  the  prayer  of 

the  Attorney  Greneral.    The  Attorney  General  v.  Parsontda), 

which  was  decided  upon  consideration  and  after  consulting 

the  authorities,  is  conclusive  in  support  of  the  right  claimed* 

[Parke,  B. — The  Court  proceeded  upon  the  authority  of 

the  extract  from  brother  Manning^s  Exchequer  PrcKiice] 

Sir  JF.  FoUetty  Manning,  Seijt.,  Whately,  and  Mobimon, 
in  support  of  the  rule.  The  Attorney  General  has  no  right, 
by  virtue  of  the  prerogative  of  the  Crown,  to  direct  the 
venire  to  be  issued  into  the  county  of  Hertford.  The  state- 
ments in  books  of  practice  are  not  sufficient  to  establish  such 
a  prerogative ;  but  it  ought  to  be  clearly  proved  by  usage. 
Rex  V.  Mann  (6).  The  only  authority  which  can  be  found 
in  support  of  it  is,  the  Attorney  General  v.  Parsons,  but 
that  case  was  decided  upon  the  passage  cited  from  Man- 
ning*s  Exchequer  Practice,  and  it  does  not  appear  that  the 
case  of  Lester  v.  Edwards,  which  is  there  referred  to,  was 
brought  under  the  consideration  of  the  Court.  In  The 
Attorney  General  v.  Ferrard,  the  venue  was  changed,  upon 
the  special  grounds,  that  the  freeholders  held  in  capite  of 
the  Bishop  of  Durham,  and  that  a  fair  trial  could  not  be 
had  in  the  county.  That  case  is  referred  to  in  a  manuscript 
book  of  practice  of  this  Court,  by  Mr.  Jocelyn,  one  of 
the  clerks  of  the  Court  in  1758  (c),  where  it  is  said,  "  In 
some  special  cases  a  venire  facias  may  be  of  another  county, 
by  consent ;  as,  where  an  information  of  intrusion  was  ex- 
hibited against  the  Bishop  of  Durham  for  lands  in  that 

twelve,  and  the  remaining  twenty-  p.  165. 
four  are  to  be  returned  by  the  (6)  2  Stra.  786. 

sherifF  for  the  trial  of  the  said         (c)  This  book  was  stated  to  be 

cause.   Bathurst  for  defendants."  in  the  custody  of  Mr.  Wood»  one 

(a)  3  M.  &  W.  23 ;  Ante,  vol.  5,  of  the  officers  of  the  Court. 
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countji  after  issue  joined,  for  that  it  was  suggested  that  all 
the  freeholders  of  that  county  did  hold  immediately  or 
mediately  of  the  bishop ;  it  was  ordered,  by  consent,  that 
the  venire  &cias  should  be  made  to  the  sheriff  of  the  county 
of  York,  from  the  body  of  that  county."  There  is  no  au- 
thority or  dicta  that  this  prerogative  exists  in  actions  for 
injury  to  real  property ;  and  in  all  the  cases  in  which  it  is 
stated  to  exist  with  reference  to  ^^  personal  actions,"  it  will 
be  found  that  the  dicta  refer  to  *^  transitory  actions"  for 
injury  to  personal  chattels  or  to  debt.  It  is  very  improbable 
that  such  a  prerogative  should  exist,  for  formerly  the  jury 
were  summoned  from  the  neighbourhood,  not  as  judges 
only,  but  as  witnesses.  Not  a  trace  of  such  a  prerogative  is 
to  be  found  either  in  Chief  Baron  Gilbert's  Treatise,  or  in 
BurtofCs  Practice  of  the  Exchequer*  Manning's  Practice 
is  the  first  book  in  which  any  mention  is  made  of  it,  and 
the  proposition  there  laid  down  rests  entirely  upon  a  mis- 
understanding of  the  case  of  Lester  v.  Edwards  (a).  The 
passage  cited  from  Comyn^s  Digest,  tit "  Prerogative,'  (D  85,) 
only  shews  the  Crown  may  sue  in  what  Court  it  pleases, 
and  in  personal  actions,  may  have  a  venire  in  any  county, 
but  in  actions  for  injury  to  real  property  it  can  only 
have  a  venire  in  the  county  in  which  the  land  lies.  It  is 
argued,  that  if  the  term  ^^  personal  actions"  meant  only 
transitory  actions,  there  would  be  no  difference  in  this 
respect  between  the  subject  and  the  Crown ;  but  that  is  not 
so.  Before  the  statute  of  Richard  2,  all  actions,  whether 
for  injuries  to  real  property  or  otherwise,  were  transitory, 
that  statute  required  them  to  be  brought  in  the  county  in 
which  the  cause  of  action  arose.  In  Tidd's  Prac.  650,  it  is 
said,  '<  The  law  having  settled  the  difference  between  local 
and  transitory  actions,  it  seems,  that  towards  the  reign  of 
Richard  the  Second,  it  was  greatly  abused,  for  a  litigous 
pliuntiff  would  frequently  lay  his  action  in  a  foreign  county, 
at  a  great  distance  from  where  the  cause  of  it  arose,  and 
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by  that  means  oblige  the  defendant  to  come  with  his  wit- 
nesses into  that  county.  To  remedy  which,  it  was  ordained 
by  statute,  to  the  intent  that  writs  of  debt  and  account,  and 
all  other  such  actions,  be  from  henceforth  taken  in  their 
counties,  and  directed  to  the  sheriff  of  the  counties  where 
the  contracts  of  the  same  actions  did  arise ;  that  i^  firom 
henceforth,  in  pleas  upon  the  same  writs,  it  shall  be  declared 
that  the  contract  thereof  was  made  in  another  county  than 
is  contained  in  the  original  writ,  that  then  the  same  writ 
shall  be  utterly  abated.  Soon  after  the  statute  of  Heniy  4, 
a  practice  began  of  pleading  in  abatement  of  the  writ,  the 
impropriety  of  its  venue,  even  before  the  plaintiff  had  de- 
clared. At  first,  in  the  reign  of  Henry  5,  they  examined 
the  plaintiff  upon  oath  as  to  the  truth  of  his  venire.  But 
soon  after,  they  began  to  allow  the  defendant  to  traverse 
the  venue,  and  try  the  traverse  by  the  country.  This  practice 
being  subject  to  much  delay,  the  judges  introduced  the 
present  method  of  changing  the  venue,  upon  motion,  on 
the  equity  of  the  above  statute,  which^  Lord  HoU  says 
began  in  the  time  of  James  1.**  The  statute  of  Ricnard  2 
not  binding  the  Crown,  it  may,  in  transitory  or  personal 
actions,  lay  the  venue  in  any  county,  and  the  defendant 
cannot  remove  it  on  the  ground  that  the  cause  of  action 
arose  in  another  county.  That  such  is  the  prerogative  set 
up  in  the  case  of  The  King  v.  H^ebb,  and  referred  to  in 
Com.  Dig.  tit.  "  Prerogative ;'  (D  85),  Dett.  {G  12),  is 
evident  from  the  report  of  the  same  case  in  Siderfin,  That 
report  uses  the  words  "  personal  action,"  which  are  not 
found  in  the  report  in  Fentris,  which  differs  in  other  re- 
spects, and  it  would  seem  that  the  former  is  the  more 
correct  Then  it  is  said,  that  an  information  of  intrusion, 
being  in  the  nature  of  a  personal  action,  the  same  rule 
applies.  But  that  case  turned  upon  the  question,  whether 
the  Crown  was  bound  by  the  statute  of  Richard  2,  which 
makes  a  distinction  between  "  transitory"  and  "  local"  actions, 
not  between  "  personal"  and  "  real."  The  cases  referred  to 
as  authorities  that  the  Crown  has  this  prerogative  in  penal 
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actioDSy  merely  shew  that  the  Crown  is  not  bound  by  the 
statute  which  makes  penal  actions  locaL  In  The  Attorney 
General  ▼.  Hines  (a),  it  was  decided  that  any  offence  against 
a  statute  was  transitory  in  its  own  nature,  and  that  the 
Sing's  prerogative  or  right  to  lay  his  information  in  any 
county,  would  not  be  taken  away  without  express  negative 
words.  The  Attorney  General  v.  Brown  (i)  is  an  authority 
to  the  same  effect  It  is  denied  that  the  prerogative  exists 
with  respect  to  writs  of  quare  impedit  and  quare  incum- 
bravit.  Fitzherberfs  Natura  JBrevium  (c)  mentions  the 
prerogative  which  exists  with  respect  to  both  those  writs, 
but  there  is  no  statement  of  the  prerogative  claimed :  under 
the  head  of  quare  impedit  it  is  there  said,  ^'  the  King  may 
sue  this  writ  in  what  Court  he  wilL"  And  again  (ci),  quare 
incumbravit  ought  to  be  sued  in  the  county  where  the 
church  is,  because  the  wrong  is  done  there;  and  quare 
incumbravit  doth  not  lie  but  where  the  plaintiff  recovereth 
by  judgment  of  Court ;  and  the  King  may  sue  a  quare 
incumbravit  in  the  Song's  Bench,  although  the  record  of 
the  recovery  be  in  the  Common  Pleas;  but  a  common 
person  cannot  do  so."  In  the  Year-book,  21  Edw.  3, 5,  pL  13, 
there  is  a  case  of  quare  impedit  brought  by  the  Crown 
for  disturbing  the  King's  presentment :  the  venue  was 
laid  in  Wiltshire,  where  the  cathedral  church  was,  and  it 
was  objected  that  it  ought  to  have  been  laid  in  Hampshire, 
where  the  manor  was.  The  Crown  did  not  set  up,  as  an 
answer,  that  it  had  the  prerogative  of  laying  the  venue  in 
any  county;  but  the  answer  that  the  Crown  gave  was, 
"  that  the  action  was  properly  brought  in  Wilts,  where  the 
cathedral  church  of  the  said  prebend  was;  and  for  that 
reason  it  was  agreed,  by  all  the  justices,  that  the  writ  was 
properly  brought"  That  case  is  cited  in  Merrick^s  case  (e) 
as  an  authority  that  the  venue  in  quare  impedit  ought  to 
be  in  the  county  where  the  church  is.     There  is  another 
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case  of  quare  impedit  by  the  Crown,  in  43  Edw.  3,  foL  1 ; 
there,  on  one  side,  it  was  prayed  that  the  venue  might  be 
where  the  deed  was  made ;  the  other  side  contended  that 
the  venue  should  be  where  the  advowson  lay.  In  neither 
of  these  cases  does  the  Crown  set  up  the  prerogative  now 
contended  for.  The  dictum  of  Lord  Coke  in  Buiwar^s  case 
cannot  be  law.  Brooke,  in  his  Abridgment,  tit  *^  Lien^  (a), 
after  stating  the  case,  adds,  **  quod  quaere  car  minim,"  and 
the  doctrine  is  not  found  either  in  ComytCs  Digest,  Bacoris 
Abridgment,  or  FitzherberVs  Naiura  Brevium.  The  autho- 
ri^  referred  to  in  support  of  it  in  the  Year-book,  4  £dw.  3, 
was  not  a  question  as  to  whether  the  King  could  lay  the 
venue  in  any  Court,  but  whetlier  he  could  issue  the  writ 
into  the  county  in  which  the  defendant  lived.  That  such 
is  the  case  is  evident  from  another  case  of  quare  impedit  in 
the  Year-book,  13  Edw.  3,  (6>  The  King  v.  The  Inhabitants 
of  Nottingham  (c)  explains  the  case  oi  Rex  v.  The  Inhabit-- 
ants  of  Wilts,  and  shews  that  the  ground  upon  which  the 
venue  was  removed  to  an  adjoining  county  was,  that  all  the 
inhabitants  of  the  former  county  were  liable  to  repair  the 
bridge.  If  this  prerogative  had  existed  it  would,  undoubt- 
edly, have  been  set  up  in  Rex  v.  Burdett  (d),  where  the 
question  was  as  to  trying  a  criminal  information  in  the 
county  of  Leicester.  [Alderson,  B. — In  the  King  v.  Hunt{e), 
where  the  offence  was  committed  in  Lancashire  and  tried  in 
Yorkshire,  there  was  an  application  to  the  Court  by  the 
defendant,  and  the  Attorney  and  Solicitor  Generals  shewed 
cause.]  In  the  Order-book  of  this  Court,  which  had  been 
referred  to,  there  are  several  instances  of  applications  by  the 
Attorney  General  to  change  the  venue,  but  whether  or  no 
they  were  writs  of  intrusion  does  not  appear  (/).     \^Parke, 


(a)  P.  78. 

(6)  The  interval  in  the  Year- 
books, between  the  10  &  17  Ed. 
3,  not  being  published,  the  case 
was  quoted  from  the  Translation 
by  Serjt  Manning,  in  the  Inner 
Temple  Library. 


(c)  2  Lev.  112. 

(rf)  3  B.  &  Aid.  717;  4  B.  & 
Aid.  95. 

(f)  3  B.  &  Aid.  444. 

(/)  The  following  were  refer- 
red to:  21  January,  1707.  The 
Attorney  General  v.  Wisher,     Mr. 
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B. — They  must  have  been  either  writs  of  intrusion  or  quare 
impedit  In  transitory  actions,  ex  concessoi  the  Crown  has 
the  power  of  chan^ng  the  venue  without  applying  to  the 
Court.]  The  entries  referred  to  by  the  other  side  are  in 
cases  of  scire  fecias,  upon  extents  for  debts  due  to  the 
Crown,  in  which  it  is  admitted  that  the  Crown  may  have 
an  inquisition  in  any  coun^«  The  case  of  Newar  v. 
Moyle  (a)  is  a  strong  authori^^  to  show  that  this  preroga* 
tive  does  not  exist:  there,  a  commission  issued  out  of  Chan- 
cery, in  Michaehnas,  7  Jac,  to  inquire  what  lands  and 
tenements  the  late  prior  of  Bister,  in  the  county  of  Oxford, 
had  in  Caversfield,  in  the  county  of  Bucks,  and  to  inquire 
of  a  rent  reserved  upon  a  grant  made  to  Banbuxy,  the  last 
prior  of  the  lands  of  the  priory ;  and  the  question  was, 
whether  a  jury  of  Oxfordshire  could  inquire  into  lands 
which  the  Oxfordshire  church  held  in  the  county  of  Bucks, 
and  the  Court  held  they  could  not  That  discussion  would 
have  been  entirely  unnecessary  if  the  Crown,  by  its  prero- 
gative, could  inquire  by  a  jury  of  one  county  into  facts 
respecting  land  in  another.  The  form  of  the  venire  fiu:ia8 
shows  that  it  ought  to  issue  into  the  county  in  which  the 
lands  lie.    **  Per  quos  rei  Veritas  melius  sciri  poterit"    If 
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Shepheard  to  move  the  venue 
from  London  into  Devon.  No 
order. 

1765.  The Queenr.  Read.  Upon 
the  motion  of  Mr.  Attorney  (Gene- 
ral, to  change  the  venue.  No 
order. 

4  June,  1703.  Tie  Queen  v. 
Barker.  Upon  the  motion  of 
Mr.  Attorney  (General,  to  have  the 
defendants  alter  their  several 
pleas,  and  lay  the  several  venues 
in  London,  and  upon  reading 
the  affidavit  of  Mr.  James  Hod- 
den, it  is  ordered  by  the  Court 
that  the  venue  be  laid  in  London, 
unless  cause  be  shewn  to  the  con- 


trary, to-morrow. 

Upon  the  motion  of  Mr.  Et» 
terickf  of  counsel  for  the  defend- 
ant, shewing  cause  against  an 
order  of  this  Court,  made  in  this 
cause,  4  June,  instant,  and,  upon 
hearing  Mr.  Dodd  and  Mr.  Ph^tpe 
on  the  same  side,  and  Mr.  Attorn 
ney  General  for  her  Majesty,  it 
is  ordered,  by  the  Court,  that  the 
venues  in  the  defendant's  pleas 
be  altered,  and  laid  in  London, 
and  that  the  defendants  are  to 
take  notice  of  trial  this  Term,  if, 
by  the  course  of  this  Court,  they 
are  obliged  to  do  so. 

(a)  Lane's  Rep.  83. 
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this  prerogative  had  existed,  it  would  have  been  unneces* 
sary  to  pass  those  statutes  which  enable  persons  charged 
with  criminal  offences  to  be  tried  in  different  counties  from 
those  in  which  the  offences  were  committed.  Secondly, 
a  writ  of  intrusion  is  not  a  personal  action ;  it  is  the  mode 
adopted  by  the  Crown  in  lieu  of  real  actions  to  recover 
property  of  which  it  has  been  disseised.  It  is  said  that  no 
writ  of  habere  facias  follows  the  judgment,  and  that  the 
action  is  for  damages,  and  in  that  respect  resembles  an 
action  of  trespass  quare  clausum  fregit ;  but  that  form  of 
action  is  local,  and  though  there  is  no  writ  of  habere  &cia8, 
the  Crown  may  have  a  writ  of  amoveas  manus,  and  a  writ 
of  injunction,  to  prevent  the  defendant  from  again  intrud- 
ing (a)  The  form  of  the  writ  of  amoveas  manus  shews 
that  a  writ  of  intrusion  is  something  more  than  an  action  of 
trespass,  because  it  chaiges  the  defendant  with  intending 
to  disinherit  the  Crown.  In  Rex  v.  Ridsforth  {b)  which 
was  a  writ  of  intrusion,  it  is  said  by  the  Court  that  *'  the 
suit  is  in  the  nature  of  an  ejectio  firmse,  and  the  party 
shall  have  execution  by  injunction  each  time,  or  otherwise 
the  judgment  is  that  the  defendant  be  amoved  from  the 
possession."  Several  entries  of  writs  of  injunction,  directed 
to  the  sheriff,  are  to  be  found  in  Burton's  Exchequer  Prctc- 
tice  (c).  The  officers  of  the  Court  state  that  the  practical 
mode  of  proceeding  at  the  present  day  upon  writs  of  intru- 
sion is  this:  ^^  judgment  is  entered,  stating  the  verdict 
against  the  defendant  Then  it  states,  that  it  appearing  to 
the  barons  that  the  verdict  is  against  the  defendant,  they 
order  that  thereupon  he  be  convicted,  and  that  the  defen- 
dant be  forthwith  removed  from  the  possession  of  the  pre- 
mises mentioned  in  the  information.  Then  a  writ  of  in- 
junction issues,  directed  to  the  sheriff,  ordering  him  to 
remove  the  defendant  from  the  possession  of  the  premises, 
and  that  all  persons  claiming  through  him  also  remove 
themselves.     Then  a  writ  of  amoveas  issues,  directed  to 


(a)  2  Plow.  661. 

(b)  Saville,  35. 


(c)  Vol.  2,  p.  290. 
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the  sheriff  of  the  county  where  the  lands  lie,  directing 
the  sheriff  to  remove  the  defendant  fix)m  the  possession 
and  take  the  defendant,  that  he  be  fined  for  his  contempt, 
and  that  writ  is  enforced  by  the  Attorney  General^  direct- 
ing the  person  to  whom  the  sheriff  is  to  deliver  possession." 
At  common  law,  upon  an  information  of  intrusion,  the  King, 
by  his  prerogative,  might  put  the  defendant  upon  shewing 
his  title,  and  if  he  pleaded  not  guilty  he  should  be  imme- 
diately put  out  of  possession.  But  by  21  Jac  1,  c  14,  if 
the  ELing  or  those  claiming  under  him,  or  those  under 
whose  title  the  King  clidms,  have  not  been  in  possession, 
or  received  the  profits  within  twenty  years,  the  defendant 
plead  the  general  issue,  and  shall  not  be  ousted  of  his  pos- 
session till  the  title  be  found  or  adjudged  for  the  King,  Bcus. 
Abr.  tit  "  Prerogative/*  470.  The  practice  in  proceedings 
in  writs  of  intrusion  is  also  stated  in  Corny fCs  Digest^  tit 
^^ Prerogative^^  (C  77.)  The  passage  which  has  been  referred 
to  in  Perrots  case,  and  copied  into  Viner^  for  the  purpose  of 
shewing  that  this  is  a  personal  action,  is  the  mere  argument 
of  counsel,  and  in  no  way  adopted  by  the  Court  \Aldersonf 
B.  The  books  of  practice  use  the  term  ^^  personal  actions  " 
incorrectly.  I  find  it  laid  down  that  '^  any  attorney  plain- 
tiff has  the  privilege  in  all  personal  actions,  except  in  actions 
against  attomies  of  his  own  Court,  of  suing  in  his  own  Court, 
and  laying  and  retaining  the  venue  in  Middlesex.**  The  form 
of  the  writ  of  privilege  shews  that  it  does  not  extend  to 
actions  respecting  real  property.  The  definition  of  per- 
sonal action  in  Comyr!s  Digest  cited  from  Bracton  is  this, 
^'  a  personal  action  is  such  as  concerns  the  person  only  by 
which  nothing  but  damages  can  be  recovered."  Parke, 
B.  In  fVillis  131,  it  is  said,  ^'  Whether  an  action  be  real  or 
personal  depends  on  the  thing  to  be  recovered  by  it,  and 
not  on  the  nature  of  the  defence,  therefore  replevin  is  a  per- 
sonal action."]  The  case  of  Letter  v.  Edwards,  upon  which 
the  dictum  in  Manning^s  Practice  is  founded,  has  been  mis- 
understood; it  was  a  question  of  privilege,  not  of  prerogative. 
There,  an  usher  of  this  Court  brought  an  ejectment  in  the 
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Court  of  Exchequer  for  lands  in  Wales,  with  intent  to  try  it 
in  the  next  adjoining  English  county.     Manwoodj  B.y  says, 
^^  That  he  could  not  have  the  privilege  for  lands  in  Wales, 
fOT  the  34  Hen.  8  requires  the  trial  to  take  place  in  the 
county  m  which  the  lands  Ue.     Shute,  B.,  says,  ^*  If  the 
Queen  were  a  party,  it  may  be  tried  here."    In  order  to 
understand  that  case,  it  is  necessary  to  consider  what  was 
the  state  of  the  law  previously  to  the  34  Hen.  8.     Before 
that  statute,  actions  respecting  lands  in  Wales  were  tried  in 
the  next  adjoining  English  county;  the  origin  of  the  prac- 
tice is  involved  in  obscurity,  but  it  would  seem  that  the 
reason  was  that  there  was  no  officer  by  whom  a  jury  could 
be  summoned  in  Wales.     The  34  Hen.  8  obviated  the  diffi- 
culty, and  it  is  clear,  from  the  dictum  otManwood,  B.,  that 
the  judges  then  thought  that  actions  respecting  lands  in 
Wales  must  be  tried  in  Wales.     Shute,  B.,  says,  **  K  the 
Queen  were  the  party  it  may  be  tried  here^^  that  is,  that  the 
Queen  might  have  tried  it  in  the  Court  of  Exchequer,  and 
have  a  jury  from  an  adjoining  English  county.     That  which 
follows  appUes  to  the  usher,  and  means  that  the  usher  may 
sue  in  this  Court  for  lands  in  England.     That  such  is  the 
meaning  of  the  case  is  evident  from  a  subsequent  report  of 
it  in  the  same  book,  (a)     The  case  in  the  Year-book,  13 
Edw.  3,  in  which  it  was  held  that  a  praecipe  quod  reddat 
would  lie  here  for  a  lai^e  seignory  in  Wales,  shews  that  at 
that  time  the  Courts  here  exercised  dominion  in  Wales.   The 
term  ^'  personal  action,"  is  used  with  extreme  vagueness  by 
different  writers :  Blackstone*s  definition  is  this,  '*  Whereby 
a  man  claims  a  debt  or  personal  duty  or  damages  in  lieu 
thereof  and  likewise  whereby  a  man  claims  satis&ction  in 
damages  for  some  injury  done  to  his  person  or  property.** 
That  definition  would  include  an  action  of  trespass  quare 
clausum  fregit  and  nuisance.     In  Com.  Dig.  tit.  '^  Action^ 
(N  12)  the  term  ^'personal  action  "  is  several  times  used  in 
a  very  indefmite  sense.    In  Bac.  Abr.  tit  "  Actioni,\A  a) 
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trespass  quare  clausum  firegit  is  described  as  a   mixed        1841. 
action,  and  so  is  an  action  of  waste.  •   The  more  ccnrect  de-         if|^ 
finition  is  in  Terms  de  la  Lejfy  where  personal  actions  are     Axrowii* 
said  to  be  '^such  actions  whereby  a  man  claims  debt  or  other  r. 

goods  and  chattels,  or  damage  for  them,  or  damages  for  wrong  CBumcBiix. 
done  to  his  person."  In  the  description  in  Coke  upon  LU- 
tleton  (a)  of  the  different  forms  of  actions,  the  meaning  of 
**  personal  action  "  is  equally  undefined.  The  text  writers 
evidently  use  the  term  '^  personal  actions  "  in  the  sense  of 
tnm8i4  actions,  and  c^tradistinguished  from  actions 
local  in  their  nature.  The  form  of  judgment  upon  a  writ 
of  intrusion  is  ^ven  in  Cokis  Report,  22  a,  30,  by  which  it 
will  be  evident  that  the  land  itself  is  recovered.  It  may 
then  more  properly  be  called  a  mixed  action,  but  at  all 
events  the  term  *^  personal  action,"  in  its  strict  sense  is  in- 
applicable. The  division  of  actions  into  personal,  real,  and 
mixed,  is  comparatively  of  modem  date.  No  mention  is 
made  of  it  in  CoweVa  Interpreter,  which  was  written  in  the 
reign  of  James  1.  Before  the  late  alteration  of  the  law, 
real  and  mixed  actions  could  only  be  brought  in  the  Court 
of  Common  Fleas,  but  an  action  of  ejectment  might  have 
been  brought  either  in  this  Court  or  in  the  Queen's  Bench, 
first  by  privilege  and  afterwards  by  right  It  was  never  ob- 
jected that  ejectment  was  a  mixed  action,  and,  therefore, 
ought  to  be  confined  to  the  Common  Fleas,  because  there 
is  nothing  recovered  by  it  but  a  term  in  the  realty.  [Parke, 
B. — A  term  in  the  realty  is  of  some  value,  and  there  is 
something  to  be  done  on  the  land,  which  must  be  done  by 
the  sheriff  of  the  county  in  which  the  land  lies.]  So  it 
would  be  in  a  writ  of  intrusion.  The  distinction  is  pointed 
out  in  the  case  of  Winkvoorth  v.  Man{h)  which  was  a  declara- 
tion in  trespass  upon  a  close  containing  an  acre,  abutting,  &c., 
and  the  jury  found  a  verdict  for  half  an  acre,  part  of  the  close ; 
and  the  Court  held  that  as  damages  were  to  be  recovered, 
andnothing  else,  theverdict  wasgood  in  the  Exchequer.  The 
text  writers  refer  to  Bracton  as  the  authority  for  the  division 

(a)  P.  385.  {h)  Ydv.  114. 
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of  actions  into  real,  personal,  and  mixed,  but  his  definition 
has  not  the  slightest  application  to  those  species  of  actions 
as  understood  in  the  present  day.  Speaking  of  transitory 
and  personal  actions,  he  says,  '^  Si  aliqua  vero  sunt  actiones 
quae  ex  quacunque  causa  detur  in  haeredes  vel  contra,  dici 
poterunt  transitoria,  eo  quod  transeunt  ad  hceredes  vel 
contra.  Omnes  fere  personales  actiones  sunt  ex  contractu, 
sicut  mutui,  commodati,  deposit!,  mandati,  ex  empto,  vera- 
dito,  locate,  et  conducto.  Personales  vero  actiones  quae 
nascuntur  ex  maleficio,  aliae  persequuntur  poenam  tantum 
sit  actio  furti,  aliae  vero  persequuntur  ipsam  rem  et  poenam 
sicut  actio  vi  bonorum  raptorum  (a)."  [^Jldersoth  B. — ^Loid 
Coke  says,  ^^  that  an  action  personal  is  an  action  where  da* 
mages  only  occur  (A)."  He  says,  '^  that  a  release  of  all  actions 
would  not  bar  an  appeal  of  death,  because  there  is  judgment 
of  death  against  the  party ;  but  it  would  an  appeal  of  may- 
hem]. A  release  under  the  great  seal  of  all  ^'  personal  ao* 
tions,  would  not  include  the  writ  of  intrusion,  which  is,  in 
substance,  a  real  action,  and  it  is  only  by  reason  of  the  fiction 
of  law,  that  the  King  cannot  be  disseised,  that  it  at  all  re- 
sembles a  personal  action. 


The  Attorney  General^  in  reply.  The  argument  as  to 
the  improbability  of  the  prerogative  existing,  in  consequence 
of  the  ancient  practice  of  summoning  juries,  would  equally 
apply  against  allowing  this  right  to  the  Crown  in  transitoiy 
actions,  which  has  never  been  disputed.  It  is  contended, 
that  this  prerogative  cannot  be  allowed,  unless  instances  are 
shewn  of  its  exercise  in  this  particular  species  of  action ; 
but  in  the  case  of  an  information  by  the  Attorney  General 
in  the  nature  of  an  action  of  detinue  or  of  covenant,  it  is 
probable  that  the  records  of  the  Court  would  afford  no 
instance  of  its  exercise,  though  the  right  is  admitted  to 
exist  A  distinction  is  attempted  to  be  drawn  between 
transitory  and  local  actions;  but  covenant  on  a  lease  is 

(a)  Title  de  Actionibus,  cap.  3,  p.  102. 
(6)  Co.  Litt.  2SS  a. 
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sometimes  transitory  and  sometimes  local,  and  could  it  be 
said  that  tlie  right  exists  in  the  former  case  but  not  in  the 
latter  ?  It  is  not  to  be  expected  that  an  adjudication  can 
be  found  with  reference  to  all  the  species  of  actions  to 
which  the  claim  appUes,  it  is  sufficient  that  there  are  par- 
ticular cases  in  which  the  right  has  been  acknowlcdgedj 
and  the  general  doctrine  laid  down,  as  in  the  Year-book, 
4  Edw.  3.  The  Queen  v.  Webh  and  Lester  v.  Edmunds. 
The  Queen  v.  May  (a),  which  occurred  in  the  24  Eliz., 
shews  that  the  term  "  transitory  action"  was  well  known  in 
former  times,  and  that  a  writ  of  intrusion  is  not  a  transitory 
action.  That  was  an  information  of  intmsion  into  lands  in 
Sussex,  against  two  defendants,  one  of  whom  pleaded  title 
to  lands  in  another  ville,  absque  hoc,  that  he  was  guilty  as 
to  the  lands  in  the  information  specified.  Manwood  says, 
this  is  not  a  good  matter  in  bar  to  conclude  against  the 
traverse,  for  the  plea  is  not  of  the  same  thing  contained  in 
the  information,  but  of  lands  in  another  ville :  that  in  tres- 
pass for  a  horse,  the  defendant  could  not  justify  the  taking 
a  cow,  absque  hoc,  that  he  is  guilty  of  a  horse.  Shute  con- 
curs, **  mes  autrement  est  de  transitory  actions."  The  term 
"personal  actions,"  has  not  been  used  upon  any  solemn 
occasion  in  such  sense  as  to  exclude  local  actions,  but  it  is 
used  in  contradistinction  to  real  actions.  {Parke^li* — In 
the  case  of  the  Crown  it  is  difficult  to  see  what  real  actions 
there  are,  except  quare  impedit]  The  Crown  may  maintain 
ejectment ;  Doe  d.  Haynet  and  Rex  v.  Redfem  (b) :  which 
being  a  mixed  action,  is  sufficient  to  satisfy  the  distinction. 
A  correct  definition  of  the  diflTerent  kinds  of  actions  will  be 
found  in  Tidd's  Practice  (c),  where  it  is  said,  **  Actions  are 
commonly  divided  into  criminal,  or  such  as  concern  pleas  of 
the  Crown ;  and  civil,  or  such  as  concern  common  pleas  2 
and  these  latter  are  again  divided  into  real  and  personal 
and  mixed  actions.  In  a  real  action  the  proceedings  are 
in  rem,  for  the  recovery  of  real  property.     In  a  personal 
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action  they  are  in  personam,  for  the  recovery  of  specific 
chattels,  or  of  some  pecuniary  satis&ction  or  recompence ; 
and  in  a  mixed  action  they  are  in  rem  et  personam,  for 
the  recovery  of  real  property,  and  damages  for  withholding 
it.**  According  to  that  definition,  a  writ  of  introsion  is  a 
personal  action,  it  is  not  for  the  recovery  of  the  possession, 
but  of  damages  only,  and  though  the  title  to  the  land  may 
come  in  question,  it  may  also  in  trespass  quare  clausum 
firegit,  or  in  replevin.  With  respect  to  quare  impedit,  it  is 
expressly  laid  down  in  MaUoryy  p.  160,  that  the  Crown 
may  bring  that  action  in  what  county  it  pleases.  Hie 
Queen  v.  Barker^  which  has  been  cited  from  the  Order-book, 
was  a  case  of  scire  facias ;  and  if  that  were  any  authority,  it 
would  go  to  this  extent,  that  the  prerogative  claimed  did 
not  exist  even  in  scire  fiu^ias.  The  Queen  v.  Reed  was  a 
claim  to  goods,  seized  in  the  port  of  London.  The  au- 
thorities referred  to,  clearly  shew  that  a  writ  of  intrusion  is 
a  personal  action,  and  if  so,  the  Crown  is  entitled  to  the 
prerogative. 

Cur.  ctdo.  vulL 


Parke,  B.,  now  delivered  the  judgment  of  the  Court — 
In  this  oiise,  of  a  writ  of  intnision  against  Lord  Churchill, 
for  lands  in  Oxfordshire,  the  Attorney  General  obtained, 
in  January  last,  an  order  upon  his  simple  suggestion,  with- 
out afiidavit,  to  have  the  venire  awarded  into  Hertfordshire, 
on  the  authority  of  Hex  v.  Parsons  (a).  On  the  22nd 
January,  Sir  William  Follett  moved  to  discharge  that  order, 
and  a  rule  nisi  having  been  obtained,  the  Attorney  and 
Solicitor  General  shewed  cause,  and  the  case  was  argued  in 
the  absence  of  the  Lord  Chief  Baron  very  elaborately,  and 
with  great  ability  on  both  sides.  The  case,  however,  not- 
withstanding the  great  learning  and  research  which  was 
brought  to  bear  upon  it,  really  lies  in  a  very  narrow  com- 
pass.    A  subject  would  have  no  right  to  pursue  such  a 


(a)  Ante,  vol.  5,  p.  165 ;  2  M.  &  W.  23. 
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course,  but  the  Oown  has  most  undoubtedly  many  pre- 
rogatives in  the  conduct  of  suits,  and  the  question  is, 
whether  this  be  one  ?  This  question  must  be  determined, 
as  such  always  are,  by  authority,  viz.,  by  precedents  and 
the  decisions  and  dicta  of  judges  and  text-writers.  As  to 
precedent,  there  is  none  in  the  case  of  a  writ  of  intrusion, 
except  that  of  The  King  v.  Parsons^  which  we  know  was 
decided  ex  parte,  and  under  a  mistake,  occasioned  by  an 
inapplicable  quotation  of  a  case  in  Savilkf  in  my  Brother 
Manning's  Treatise  on  Exchequer  Practice,  and  many 
other  precedents,  which  were  cited  for  the  recovery  of  debts 
due  to  the  Crown  on  inquisitions  under  extents  and  out- 
lawries do  not  apply.  As  to  the  dicta  and  decisions,  first 
of  judges,  and  secondly,  of  text-writers ;  the  former  are  to 
be  found  in  the  case  of  Rex  v.  Webb  only,  and  the  latter 
appear  to  be  all  derived  from  that  case ;  Comyn,  in  his 
Digest,  (D  85),  says,  "  The  King  may  lay  his  action  in  what 
county  he  pleases  in  any  personal  action,"  and  the  same 
author,  title  ''Debt,''  (6  12),  refers  to  The  King  v.  Webb  {a), 
in  which  case  the  Court  held,  in  an  action  for  embezzling  the 
King's  goods,  that  the  King  might  choose  his  county ;  and 
in  the  report  in  Siderjin,  it  is  said,  *'  The  King  has  his 
prerogative  to  try  his  personal  actions  where  he  pleases.*^ 
In  truth,  this  latter  expression  is  the  foundation  of  all  that 
has  been  said  on  the  subject,  and  admitting  that  it  is  law, 
the  only  point  is  in  what  sense  the  word  "  personal"  is  there 
used.  It  is  capable  of  two  different  senses.  Actions  may 
be  personal,  as  contradistinguished  from  real  and  mixed ; 
the  first  being  actions  against  the  person  only  for  damages, 
the  second  for  recovery  of  real  estate,  and  the  third  for  both. 
In  this  sense  of  the  word  ^'  personal,"  there  appears  to  be 
no  question  but  that  an  information  of  intrusion  is  a  personal 
action,  for  its  object  is  the  recovery  of  damages,  not  the  re- 
covery of  the  estate,  for  the  Crown  has  never,  in  contem- 
plation of  law,  lost  it     But  the  word  "  personal"  may  mean 
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such  actions  as  are  for  the  recovery  of  debts  or  damages  to 
the  person  or  personal  effects,  and  in  this  sense  of  the  word 
a  writ  of  intrusion  is  not  a  personal  action.     It  gives  some 
colour  to  this  construction  of  the  word,  that  the  dictum  of 
the  Court  in  the  case,  both  as  it  is  reported  in  Siderfin  and 
Ventris^  is,  in  reference  to  an  action  of  this  nature,  an  in- 
formation in  the  nature  of  trover.     But  it  is  said,  that  this 
construction  of  the  word  **  personal"  would  give  the  Crown 
no  prerogative  at  all,  because  every  subject  has  the  same 
right     That,  however,  is  not  correct,  for  there  are  statutes 
to  oblige  the  subject  to  lay  the  venue  where  the  cause  of 
action  arose,  in  transitory  actions,  and  a  long  established 
practice  founded  thereon,  to  change  the  venue.     There  is  a 
very  old  statute  referred  to  by  Mr.  Tidd^  as  contained  in 
the  laws  of  Henry  1,  (which,  however,  is  not  found  in  the 
edition  of  Statutes  published  by  the  commissioners  of  Public 
Records,  nor  in  the  Appendix  to  Ruffh^ad).     This  provides 
that  every  one  is  to  be  judged  by  his  peers,  and  of  the  same 
**  county."     "  Unusquisque  per  pares  suos  judicandus  est 
et  ejusdem  provincice,  peregrina  vero  judicia  modis  om- 
nibus submoveant."     This  may  possibly  apply  to  trials  in 
criminal  cases,  and  to  judgments  of  tribunals  abroad.     But 
the  6th  Rich.  2  was  passed  to  confine  actions  of  debt,  ac- 
count, and   other  such   actions  to  their  proper  counties. 
This  enactment,  from   the   nature   of  its   provisions,  was 
evaded,  and  to  remedy  the  evil,  the  statute  4  Hen.  5,  c.  18, 
was  passed,  which  directs  attorneys  to  be  sworn  not  to  sue 
in  a  foreign  county.     After  that  statute,  a  practice  appears 
to  have  prevailed,  to  plead  the  impropriety  of  the  venue  in 
abatement  of  the  writ,  even  before  the  plaintiff  had  declared, 
and  afterwards  the  defendant  was  allowed  to  traverse  the 
venue,  and  try  the  traverse  by  the  country.     This  is  the 
statement  of  Mr.  J.  Blackstone,  in  the  1st  vol  of  his  Re- 
ports, page  1032,  in  the  case  of  Santler  v.  Head.     The 
practice  of  changing  the  venue  on  motion  was  introduced 
upon  the  equity  of  the  stats.  Rich.  2  and  Hen.  4,  and  this 
practice,  Lord  Holt  says,  began  in  the  reign  of  James  1. 
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That  is  stated  in  Salkeld^  670.  But  neither  these  statutes^ 
nor  the  practice  of  the  Courts,  bound  tlie  Crown,  and,  con- 
sequently, with  respect  to  all  personal  actions,  in  the  sense 
of  transitory  actions,  the  Crown  had  a  privilege  which  the 
subject  had  not,  and  it  seems  highly  probable  that  this  was 
all  that  the  Court  intended  in  the  case  of  the  King  v.  Webbt 
for  as  it  is  reported  in  Siderfin,  it  was  a  motion  by  the  de- 
fendant to  change  the  venue  from  Middlesex  to  London, 
because,  if  there  was  any  conversion,  it  was  in  London,  but 
the  Court  refused  it,  and  said,  the  Ring  had  a  prerogative 
to  try  his  personal  actions  any  where.  According  to  the 
report  in  VentrU,  the  motion  was  by  the  Crown.  But  with 
this  uncertainty  attending  the  principal  case,  on  which  the 
authorities  in  the  text-writers  wholly  depend,  and  in  the 
absence  of  any  precedent  whatever  in  an  information  of 
intrusion  or  other  action  usually  termed  local,  (for  the  pre- 
cedents in  cases  of  recovering  debts  due  to  the  crown  upon 
inc^uisitions  in  outlawry  and  extent,  as  has  been  before  said, 
do  not  apply),  we  think  that  the  Crown  officers  have  failed  to 
establish  the  right  to  the  prerogative  claimed.  It  may  be 
added,  that  in  the  only  precedent  of  an  award  of  venire  to  a 
different  county  in  an  information  of  intrusion,  which  was 
cited  from  the  Record  in  7th  Eliz.,  the  suggestion  by  the 
Attorney  General  is  on  the  special  ground,  that  the  issue 
could  not  be  indifferently  tried  in  the  county  where  the  lauds 
lie,  namely,  Durham,  which  affords  a  strong  ground  for 
believing  that  he  had  no  right  to  such  a  venire,  as  a  matter 
of  course,  by  virtue  of  prerogative.  The  rule  in  this  case 
must,  therefore,  be  made  absolute.  But  the  Attorney  Ge^ 
neral  may,  if  he  think  fit,  as  was  done  in  the  last  case  cited, 
apply  to  the  Court  for  a  writ  in  a  different  county  on  a 
similar  su^estion. 

Rule  absolute  (a). 


1841. 


The 
Attoeney 
Okneral 

V. 

Lord 
Chubchxll. 


(a)  The  Attorney  General  sub-      ui)on    affidavit,    stating   special 
scqueutly  obtained  a  rule  for  the      grounds, 
venire  to  issue  in  Hertfordshire, 
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A  local  Court 
act  provided 
that  no  plaint, 
order,  judg- 
ment, or  pro- 
ceeding there- 
in, should  be 
removed  into  a 
tuperior  Court, 
except  by  leave 
of  ajudffe,  and 
then  onlj  when 
the  debt  ex- 
ceeded 5iL,and 
that  in  all  such 
cases,  it  should 
be  lawful  for  a 
judge  to  stay 
prc^eeduigs, 
&C,,  and  con- 
cluded with  a 
proviso  that 
the  enactments 
of  the  1  &L  2 
Vict.,  c.  110, 
respecting  the 
removal  of 
judgments 
firom  inferior 
Courts  to  the 
Courts  at 
Westminster, 
for  the  pur- 
poses or  exe- 
cution, should 
be  applicable 
to  the  local 
Court. 

Held,  that  a 
judge  had  no 
power  to  re- 
move the  pro- 
ceedings, after 
judgment,  ex- 
cept for  the 
purpose  of 
navmg  execu- 
tion issued  on 
them. 


Fox  V.  Veal. 

J.  HIS  was  an  application  to  set  aside  two  judges'  orders 
under  the  following  circumstances: — The  plamtiif  had  com- 
menced a  suit  by  plaint  against  the  defendant  in  a  local  court 
established  under  the  2  &  3  Vict  c.  103,  (a)  for  the  recovery 


Ca)  Intituled  an  act  for  the 
more  easy  and  speedy  recovery 
of  small  debts  in  the  prrish  of 
£ckington  and  other  places  in 
the  county  of  Derby,  and  ob- 
tained the  royal  assent,  August 
17th,  1839.  After  establishing 
a  Ck)urt  for  the  recovery  of  small 
debts  in  that  district,  it  enacts,  by 
the  20th  section,  that  all  actions 
for  the  recovery  of  debts,  where 
the  sum  sought  to  be  recovered, 
does  not  exceed  the  sum  of  15/., 
and  is  claimed  from  any  person 
liable  to  be  summoned  as  a  de- 
fendant under  the  provisions  of 
this  act,  may  be  tried  and  decided 
by  the  judge  of  the  said  Court, 
wherever  the  cause  of  action  may 
have  arisen,  or  the  plaintiff  may 
reside :  Provided  always,  that  the 
said  judge  shall  not  decide  or 
determine  any  such  action  in 
which  the  title  to  any  lands  or 
hereditaments  or  to  any  tithe, 
toll,  fair,  market,  or  franchise, 
shall  be  in  question,  or  arising 
out  of  or  relating  to  any  will  or 
settlement. 

By  sect.  23.  The  form  of  action 
is  to  be  by  plaint  in  writing, 
whereupon  a  summons  is  to  be 
issued  under  the  seal  of  the  Court. 

By  sect.  28.  The  judge  of  the 
said  Court  to  be  the  sole  judge, 
to  determine  all  actions  brought 


in  the  said  Court,  and  all  ques- 
tions of  law  and  fact  relating 
thereto,  except  where  the  amount 
claimed  shall  exceed  the  sum  of 
5/.,  and  either  of  the  parties  shall 
require  a  jury  to  be  summoned; 
and  by  sect.  29>  in  all  actions 
when  the  sum  sought  to  be  re- 
covered shall  exceed  5/.,  it  shall 
be  lawful  for  the  plaintiff  or  de- 
fendant to  require  a  jury  to  be 
summoned. 

By  sect.  33.  All  causes  brought 
before  a  jury  under  the  provi- 
sions of  this  act  shall  be  decided 
by  the  verdict  of  the  jury,  and 
judgment  shall  be  given  accord- 
ingly, except  it  shall  appear  to 
the  judge,  that  a  wrong  verdict 
shall  have  been  returned  in  con- 
sequence of  some  error  or  mis- 
take on  the  part  of  the  said  jury ; 
in  which  case,  it  shall  be  lawful 
for  the  judge,  on  the  application 
of  either  party  to  the  action,  to 
order  a  new  trial,  and,  in  the 
meantime,  to  stay  proceedings 
thereon :  Provided  that  no  new 
trial  shall  be  granted  unless  the 
party  applying  for  the  same  shall, 
prior  to  the  same  being  granted, 
pay  the  costs  of  the  first  trial,  and 
give  such  security  as  shall  be  ap- 
proved  of  by  the  Court,  for  the 
costs  of  such  new  trial,  &c. 
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of  small  debts  in  the  parish  of  EduDgton  in  the  County  of 
Derby  to  recover  the  sum  of  15/L,  the  balance  of  an  account 
The  cause  was  heard  before  the  judge  of  the  Coiut,  who^ 
without  the  assistance  of  a  jury,  decided  in  favour  of  the 
plaintiff.  An  application  was  afterwards  made  by  the  de- 
fendant for  a  new  trials  which  was  refused,  and  the  phuntiff 
sued  out  execution,  and  levied  the  sum  of  15/L  Whilst  the 
money  was  in  the  hands  of  the  bailiff,  appUcation  was  made 
to  Rolf e^  B.,for  leave  to  remove  the  plaint  into  the  Court  of  Ex- 
chequer, under  the  46th  section  of  the  2  &  3  Vict  c.  103,  (a) 


1841. 


(a)  No  plaint  entered  in  this 
Court,  nor  any  order,  judgment, 
or  proceeding  therein,  shall  be 
removed  into  any  superior  Court, 
by  any  writ  or  process  whatso- 
ever, except  by  leave  of  a  judge 
of  one  of  the  superior  Courts  at 
Westminster,  and  then  only  in 
cases  where  the  debt  claimed  shall 
exceed  5/. ;  and,  in  all  such  cases, 
it  shall  be  lawful  for  every  such 
judge,  by  an  order  in  writing, 
under  his  hand,  to  stay  all  pro- 
ceedings in  the  Court  hereby  cre- 
ated, upon  such  terms  as  to  giving 
security  for  the  costs  incurred  in 
the  said  Court  hereby  created, 
and  for  the  costs  which  may  be 
incurred    in   any  action  to   be 
brought  in  the  superior  Courts 
for  the  same  matter,  or  otherwise, 
as  such  judge  shall  direct :  Pro- 
vided always,  that  the  provisions 
contained  in  an  act  of  parliament 
passed  in  the  2  Vict,  intituled, 
"  An  Act  for  abolishing  Arrest  on 
Mesne  Process  in  Civil  Actions, 
&c.,*'  relating  to  any  writ  of  fieri 
facias,  to  be  sued  out  of  any  in- 
ferior Court,  and  to  the  removal 
into  any  of  her  Majesty's  superior 
Courts  of  Record  at  Westminster, 
of  any  judgment,  rule,  or  order, 


of  any  inferior  Court  of  Record, 
in  which,  at  the  time  of  the  passing 
of  that  act,  a  barrister,  of  not  less 
than  seven  years'  standing  should 
act  as  judge,  assessor,  or  assistant, 
on  the  trial  of  causes ;   and  the 
force  and  effect  of  any  such  judg- 
ment, rule,  or  order,  when  so  re- 
moved,   shall,    notwithstanding 
anything  hereincontained,  be  ap- 
plicable and  applied  to  executions 
against  goods,  chattels,  and  per- 
sonal estate,  issued  by  the  Court, 
by  this  act  established,  in  pur- 
suance of  the  provisions  herein 
contained,  and  to   the  removal 
into  any  one  of  the  said  superior 
Courts  of  Record,  of  judgments, 
rules,  and  orders  for  the  payment 
of  money,  exceeding  the  sum  of 
5/.,  made  or  given  by  the  said 
Court  hereby  established,  and  to 
the  force  and  effect  of  such  judg- 
ments, rules,  and  orders,  when 
80  removed,  in  as  full  and  ample 
a  manner  as  if  the  said  Court, 
hereby  established,  had  been  an 
inferior  Court  of  Record,  in  which, 
at  the  time  of  the  passing  of  the 
said  recited  act,  a  barrister,  of  not 
less  than  seven  years'  standing, 
had  acted  as  judge,  assessor,  or 
assistant  in  the  trial  of  causes." 
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1 84 1 .        and  the  learned  judge  ordered  that  on  the  defendant  brh^ing 
^^    J^'      '     into  Court  the  sum  of  15A,  and  giving  security  for  the  costs 
9'  below  and  above  the  plaint  entered  in  the  Court  below  be 

removed  into  the  Court  of  Exchequer,  and  in  the  mean  time 
all  proceedings  be  stayed.  A  subsequent  order  was  made 
by  Gumeyy  B.,  varying  the  previous  order  so  far  as  it  re- 
quired the  defendant  to  bring  the  money  into  Court,  and 
ordering  it  to  remain  impounded  in  the  hands  of  the  bailiff. 

W.  U.  Watson  had  obtained  a  rule  nisi,  to  rescind  these 
orders,  on  the  ground  that  the  section  referred  to  did  not 
authorise  a  judge  to  remove  the  plaint  after  judgment  had 
been  given  in  the  Court  below. 

Hoggins  shewed  cause,  and  contended,  that  the  power  to 
remove  the  plaint  after  judgment,  was  given  by  the  ex- 
press words  of  the  46th  section.  That  section  enacted,  that 
no  plaint,  order,  judgment,  or  proceeding  therein,  should 
be  removed  into  a  superior  Court,  except  by  leave  of  a  judge, 
and  then  only  where  the  debt  claimed  exceeded  5i,  "  and 
in  all  such  cases  it  shall  be  lawful  &c,"  for  a  judge,  by  order 
in  writing,  to  stay  proceedings,  &c 

W.  H.  Watson^  in  support  of  the  rule.  The  words  of  the 
statute  are  merely  negative,  and  the  meaning  of  it  is,  that  in 
all  cases  in  which  a  ])laint  might  then  be  removed  to  a 
superior  Court,  the  order  of  a  judge  shall  be  requisite  for 
that  purpose.  A  power  to  remove  the  cause  after  judgment 
would  be  nugatory,  inasmuch  as  the  statute  contains  no  pro- 
visions to  compel  parties  to  declare  anew,  or  to  send  the  case 
down  for  a  new  trial.  He  referred  to  Simons  v.  De  JVitts.{a) 

Parke,  B. — It  seems  to  me  impossible  to  say,  on  the 
construction  of  the  46th  section,  that  the  legislature  meant 
that  a  judge  of  the  superior  Courts  should  sit  as  a  Court  of 

(a)  Not  yet  reported.    (Bail  Court.) 
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appeal  to  review  all  that  is  done  in  the  Court  below.  If  it  1841. 
were  not  for  the  word  "judgment "  in  that  section,  there 
could  have  been  no  difficulty  whatever  on  the  subject,  and 
the  obvious  construction  would  have  been,  that  though  the 
amount  claimed  exceeded  5L,  the  proceedings  could  not  be 
removed  by  the  usual  process  of  law,  without  the  previous 
sanction  of  a  judge  of  the  superior  Courts.  But  then  the 
use  of  that  word  is  explained  by  the  subsequent  part  of  the 
section,  which  provides,  that  the  proceedings  in  any  stage 
may  be  removed  under  the  act  for  the  abolition  of  arrest  on 
mesne  process ;  and  shews  that  the  true  construction  of  the 
clause  is,  that  the  judge  of  the  Court  above  is  to  have  a  dis- 
cretionary power  to  remove  the  proceedings  at  any  stage  for 
the  purpose  of  issuing  process  under  that  statute.  The  ge- 
neral rule  is,  that  proceedings  in  inferior  Courts  cannot  be 
removed  by  certiorari  after  judgment,  and  I  cannot  go  solar 
as  to  hold  that  by  the  negative  w^ords  of  this  section  a  power 
is  invested  in  a  judge  of  the  Court  of  Westminster  to  decide 
on  the  merits  of  all  cases  determined  in  the  local  Court 
whenever  the  sum  in  dispute  shall  exceed  5L  If  the  legis- 
lature intended  to  confer  such  a  ix)wcr,  they  should  have 
used  clearer  words  than  are  found  in  this  section ;  for  sup- 
pose the  record  removed,  what  is  the  (.ourt  above  to  do 
with  it,  further  than  for  the  purpose  of  execution  ?  The  act 
gives  tlicm  no  power  to  alter  the  judgment 

Rule  absolute. 


Thomas,  Administrator,  &c.,  of  W.  Thomas,  r.  Hawkes, 

and  Another. 

A  SSUMPSIT  by  administrator  of  payee  against  the  joint  Under  the 

.  .  I  pica  of  non 

makers  of  a  promissory  note.     The  declaration  also  con-  assumpfittoa 
tained  a  count  for  money  due  to  the  intestate  on  an  accomit  ^^in°°itated, 

the  defendant 
may  shew  that  there  were  errors  in  the  account. 
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1841.        suoed,  to  which  the  defimdantfl  plaided  that  thej  did  not 

^TiX^    promise. 
Aifanrstntor,       At  the  trisl  befoffe  Lord  Abinger^  C.  R,  st  the  Londoo 

ate,  of  , 

w,  Thomas,  SittiiigBy  after  U»t  Mirhaelmas  Term,  the  plamtiff  gsre  in 
Hawkm,      eridencey  certain  aooooots  between  the  defiaidaDts  and  the  in- 

Md  AMChcr.  testate,  and  proired  an  admisnan,  by  the  defendants,  of  thor 
coRecCnesBb  In  answer  to  this,  the  defimdants^  counsd 
proposed  to  shew  that  there  were  mistakes  in  the  accounts^ 
The  learned  judge  rejected  the  eridence,  on  the  ground 
that  the  only  question  under  the  issue  was,  whether  or  no^ 
an  account  had,  in  fact,  been  stated,  and  that  the  drcum- 
stance  of  an  error  in  the  account  should  hare  been  qpecdally 
pleaded*  A  verdict  having  been  found  for  the  plaintiff,  a 
rule  nisi,  to  set  it  aside,  was  granted,  against  which, 

Erie  and  Montague  Chambers  shewed  cause,  and  con- 
tended, that  the  statement  of  an  account  was  evidence  of  a 
promise  to  pay,  which  was  the  only  question  raised  by  the 
issue. 

Humfrey  and  /.  Uendenatij  in  support  of  the  rule,  were 
stopped  by  the  Court 

Aldbrson,  B. — The  rule  must  be  absolute.  K  an  account 
stated,  stood  upon  the  same  footing  as  a  count  on  a  bill  of 
exchange,  there  would  be  some  weight  in  the  argument  on 
the  part  of  the  plaintiff;  but  the  mere  statement  of  an  ac- 
count does  not  raise  a  promise  to  pay.  The  count  alleges, 
not  merely  that  an  account  was  stated,  but  that  the  defend- 
ants were  indebted  upon  it  How  can  a  defendant  confess 
and  avoid  that  he  is  indebted  on  that  which  is  no  account 
stated  unless  it  be  correct 

\a)xA  Abinger,  C.  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 
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Harbis  and  Another  v.  Turtle. 

MmANCE  moved  to  dischaige  the  defendant  out  of  cus-  Service  upon 

tody^  under  the  48  Geo.  3,  c  23,  8.  1,  he  having  been  de-  plaintiffs  of  the 

tained  in  execution  more  than  twelve  months,  for  a  debt  tentiontotp?* 

under  20/.     The  peculiarity  in  the  case  was,  that  there  pjyforhifdif. 

*  •'  ^  chmrge,  under 

were  two  plaintifls  in  the  action,  but  notice  of  the  defend-  the  48  Geo.  3, 

c    123. 1.  1   is 

ant's  intention  to  apply  for  his  discharge  was  served  upon  sufficient  for  a 

one  only.     It  was  questionable  whether  such  service  was  j^^J^JJ^. 

sufficient  for  a  rule  absolute  in  the  first  instance.  stanoc. 


Per  Curiam. — Wc   think  you  are   entitled  to  a  rule 
absolute. 

Rule  absolute. 


ScniLD  v.  KiLPIN. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  ex-  1""^^^ 

change.     The  declaration,  after  stating  the  drawing  of  the  against  ac 

bill,  the  acceptance,  and  indorsement,  alleged  that  the  de-  ^^cHange, 

fendant  "  promised  the  plaintiff  to  pay  the  amount  of  the  5^^^/ 

bill  according  to  the  tenor  and  effect  thereof."    Breach,  ifterthein- 

that  he  hath  not  paid  the  bill  or  the  monies  therein  spe-  the  plaintifl^ 

•/»    1  and  Wore  the 

^"*^"'  commence- 

Plea.     That  after  the  indorsement  to  the  plaintiff,  and  mentofthe 

.    .  *tt»^»  t^e  plain- 

before  the  commencement  of  the  suit,  the  plaintiff,  for  a  tiff  indorsed 

good  and  valuable  consideration  in  that  behalf  indorsed  the  ^bo,  from 
bill  to  a  certain  person,  to  wit,  to  one  R.  S.  Wright,  who,  ^^l^*^l^^ 
from  thence  until  and  at  and  after  the  commencement  of  the  commence- 
the  suit,  was  and  still  is,  and  remains  the  indorsee  and  suit,  was,  and 
holder  thereof;  and  the  defendant,  firom  the  time  of  such  \qJ^  ^ '"' 

holder  thereof. 
Replication  dc  injuria  :  HeH,  that  the  plea  was  not  in  excuse  but  in  denial  of  the  breach  in  the 
declaration,  and,  consequently,  dc  injun.i  was  not  the  proper  replication. 
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1841.        indorsement,   condnually   hitherto  hath  been  and  still   is 
^y^^Z^^     liable  to  pay  the  amount  of  the  said  bill  to  him.     Verifi- 
V-  cation. 

RepUcation  de  injurii. 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion is  too  large,  inasmuch  as  it  puts  in  issue  two  distinct 
and  material  facts,  either  of  which  is  an  answer  to  the 
action :  that  it  is  inconsistent  and  insensible,  as  it  assumes 
that  the  plea  of  the  defendant  admits  that  defendant  has 
committed  a  breach  of  his  promise,  and  is  merely  in  excuse 
of  such  breach,  whereas  the  plea  shews  the  right  of  acticm 
upon  the  bill  was,  at  the  time  of  the  commencement  of  the 
suit,  and  also  of  the  pleading  of  the  plea,  vested  in  some 
person  other  than  the  plaintiff;  and  it  no  where  i^peais 
from  the  plea  that  any  breach  of  the  defendant's  promise, 
sufficient  to  give  the  plaintiff  a  cause  of  action  on  the  bill, 
has  been  committed,  as  it  is  consistent  with  every  allegation 
of  the  plea  that  some  arrangement  may  have  been  entered 
into  between  the  said  indorsee  of  the  bill  and  the  defendant 
before  the  bill  became  due,  postponing  the  time  of  payment 
of  the  bill  and  continuing  the  defendant's  liability  thereon 
without  giving  any  cause  of  action  :  that  the  replication  is 
ambiguous,  as  it  leaves  uncertain  whether  the  plaintiff 
insists  upon  the  fact  of  no  indorsement  of  the  bill  having 
been  made;  or,  if  any  indorsement  was  made,  that  the 
plaintiff  has  again  become  the  holder  of  the  bill,  and  en- 
titled to  sue  thereon ;  and,  if  the  former  is  the  case,  the 
proper  form  of  pleading  would  have  been  to  have  traversed 
the  indorsement ;  if  the  latter,  to  have  admitted  the  in- 
dorsement and  set  forth  the  means  by  which  the  plaintiff 
became  again  entitled  to  sue  on  the  bill :  that  the  replica- 
tion is  double,  as  it  puts  in  issue  both  the  fact  of  the  in- 
dorsement over,  and  also  the  fact  of  some  person  other  than 
the  plaintiff  being  the  holder,  and  entitled  to  sue  :  that  the 
defendant's  plea  is  founded  upon,  and  involves  and  implies, 
the  existence  of  authority  derived  mediately  or  immediately 
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from  the  plaintiff,  inasmuch  as  it  is  quite  consistent  with  1841. 
the  plea  that  some  agreement,  suspending  the  right  of  schild 
action  on  the  bill,  may  have  been  made  and  entered  into       _  «• 

KlLPlN 

between  the  defendant  and  the  indorsee  thereof,  which 
indorsee  derives  his  power  and  authority  to  make  and  enter 
into  the  said  agreement  immediately  from  the  plaintiff. 

Corrie,  in  support  of  the  demurrer.  If  the  plaintiff  never 
at  any  time  had  a  cause  of  action  on  the  bill,  de  injuria  is 
not  a  good  replication.  The  declaration  does  not  allege  a 
promise  to  pay  tlie  bill  to  the  plaintiff,  but  only  a  promise 
to  pay  the  bill.  The  breach  assigned  is,  that  the  defendant 
did  not  pay  it ;  the  plea  admits  the  promise  as  alleged,  but 
shews  that  the  right  to  sue  in  respect  of  the  breach  of  it  is 
vested  in  some  other  person.  That  is  not  a  plea  in  excuse  of 
non-payment,  for  it  shews  that  there  never  was  any  liability 
to  pay  the  plaintiff.  Where  to  a  declaration  on  bills  of  ex- 
change for  520/1,  drawn  by  M.  upon  and  accepted  by  the 
defendant,  and  indorsed  by  M.  to  the  plaintiffs,  the  defen- 
dant pleaded  that  before  the  accepting  of  the  bills  he  was 
indebted  to  M.  in  a  lai^  amount,  and  that  they  were  ac- 
cepted on  account  of  520/.,  part  of  the  debt :  that  afler  the 
acceptance,  and  before  the  bills  became  due,  the  defendant 
was  also  indebted  to  other  persons  named,  and  was  in  em- 
barrassed circumstances  and  unable  to  pay  his  debts  in  full, 
and  thereupon,  by  an  instrument  in  writing  made  between 
M.  and  the  said  other  persons  of  the  one  part  and  the  de- 
fendant of  the  other,  and  subscribed  by  M.  and  the  several 
persons  whose  debts  were  set  against  their  names,  they 
agreed  to  receive  fh>m  the  defendant  a  composition  of  7«. 
in  the  pound  on  their  respective  debts,  payable  on  a  day 
named  (which  was  afler  the  bills  became  due):  that  the 
composition  was  paid,  and  that  before  the  commencement 
of  the  suit  M.  paid  the  plaintiff  sums  of  money  sufficient 
to  satisfy  all  consideration  whatever  for  or  in  respect  of  the 
indorsement  of  the  bill  in  the  declaration  mentioned,  and 
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1841.        all  money  due  from  M.  to  the  plaintiff  in  respect  of  the 
bills,  or  otherwise,  and  all  claims  and  demands  of  the  {dain- 
9.  tiff  in  respect  of  the  bills,  or  otherwise,  on  M.,  in  full  satis- 

K 1 1  PI  N 

faction  and  dischaige  of  the  bills,  and  of  all  claims  and  de- 
mands whatever  in  respect  of  them,  or  otherwise;  and 
that  the  plaintifis  then  became,  and  thenceforth  continued^ 
holders  of  the  bills  without  consideration,  and  in  fraud  of 
the  defendant  and  his  creditors :  it  was  held,  that  the  re- 
plication de  injuria  was  bad,  for  the  plea  amounted  to 
matter  of  discharge  and  not  of  excuse.  Jones  v.  Senior  (a). 
So  in  the  present  case,  the  plea  shews  that  the  plaintiff^s 
right  to  sue  on  the  bill  is  discharged  by  the  indoraem^it  to 
another  person. 

OglCf  contra.     The  plea  is  bad.     If  the  plaintiff  was  the 
holder  of  the  bill  at  the  time  it  became  due,  a  right  of 
action  vested  in  him.     The  defendant  seeks  to  defeat  that 
right,  by  shewing  that  the  plaintiff  afterwards  indented  the 
bill  to  another  person;   but  that  circumstance  aflbrds  no 
answer.     The  plaintiff  may  have  indorsed  the  bill  to  his 
banker  or  agent  for  the  purpose  of  being  presented  for  pay- 
ment ;  but  that  would  not  affect  his  title  to  sue.    To  render 
the  plea  good,  it  should  have  been  averred  that  the  plain- 
tiff had  no  interest  in  the  bill  at  the  time  of  the  commence- 
ment of  the  suit.  Stones  v.  Butt  (6),  shews  that  the  mere  cir- 
cumstance of  a  person  having  indorsed  a  bill  to  another,  as 
a  trustee  for  him,  does  not  effect  his  title  to  sue  on  it     If  a 
plaintiff  deposit  a  negotiable  instrument  on  which  he  is 
suin^  at  the  same  time  giving  notice  of  the  action,  he  does 
not    thereby    part  with   his  right  of  action.     Marsh  v. 
ItewaU{c).     The  plea  does  not  shew  when  the  bill  was 
indorsed  away  by  the  plaintiff;  but  if  it  means  that  the 
indorsement  was  made  after  the  bill  became  due,  it  is  only 
excuse  for  non-payment,  and  the  replication  is  good. 

(fl)  4  M.  &  W.  123:  Ante,  vol.  6.         (c)  1  Taunt.  169. 
(b)  3  C.  &  M.  416. 
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Carrie,  in  reply,  referred  to  Isaac  v.  Farrar{a)  and        1841. 
Johnson  v.  Kennion(by  Schild 

Cur.  adv.  vulL  „  »• 

KiLFIN. 

Alderson,  B.,  now  delivered  the  judgment  of  the  Court 
The  declaration  was  on  a  bill  of  exchange,  in  the  ordinary 
form,  stating  that  the  plaintiff  was  indorsee  of  the  bill  of  ex- 
change, and  stating  also  that  the  defendant  had  not  paid  the 
bill  according  to  his  promise.  The  plea  was,  that  before 
the  commencement  of  the  action  the  plaintiff  had  indorsed 
the  bill  over  to  a  third  person,  who  was,  at  the  time  of 
the  commencement  of  the  action,  the  holder  of  the  bill, 
and  still  is  the  holder  of  the  bill.  To  this  the  plaintiff  re- 
plied dc  injuria,  and  upon  that  there  was  a  demurrer;  and 
the  question  is,  whether  the  replication  de  injuria  is  in  that 
case  a  good  and  valid  replication,  and  we  are  of  opinion 
that  it  is  not  The  replication  de  injuria  is  only  good 
where  the  plea  admits  a  breach  of  the  promise  stated  in  the 
declaration,  and  alleges  circumstances  whereby  that  breach 
is  excused.  That  was  the  law  already  laid  down  in  Isa€u; 
V.  Farrar  (c),  and  afterwards  this  Coiut  determined  that, 
to  a  plea  whereby  the  breach  was  merely  discharged  de 
injuria,  was  not  a  good  replication.  Now,  what  is  the 
breach  in  the  replication  ?  It  is  the  non-payment  of  the 
bill  according  to  its  tenor  and  effect,  and  payment  accord- 
ing to  the  tenor  and  effect  of  the  bill  is  a  payment  to  the 
holder  of  the  bill ;  that  is  to  say,  either  to  a  person  to  whom 
it  was  originally  made  payable,  or  to  a  person  to  whom 
afterwards  it  was  so  made  payable,  and  was  subsequently 
transferred  by  a  valid  indorsement  and  delivery.  The  de- 
claration avers  the  plaintiff  to  be  a  person  of  that  descrip- 
tion, and  avers  that  the  bill  was  indorsed  to  him :  the  plea 
admits  that;  but  it  ftirther  adds,  that  it  was  afterwards  in- 
dorsed by  the  plaintiff  to  A.  B.«  and  that  A.  B.  was  and  still 

(a)  Ante,  yoI.  4,  p.  750;  1  M.         (e)  1  M.  &  W.  65;  Ante,  vol. 
&  W.  65.  4,  p.  760. 

(6)  2  WilB.  262 
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1841.        is  the  holder  of  the  bill     If,  therefore,  the  averment  that 
^l^jj^jj        the  bill  has  not  been  paid  be  in  the  declaration,  as  it  pro- 
»•  bably  is,  an  averment  that  it  has  not  been  paid  to  the 

plaintiff,  the  plea  amounts  to  a  denial  that  such  non-pay- 
ment to  the  plaintiff  is  a  breach  of  the  promise  of  the  de- 
fendant, for  a  non-payment  to  the  plaintiff,  he  not  being  at 
the  time  the  holder,  is  not  a  non-payment  to  the  holder  of 
the  bill.  Instead,  therefore,  of  the  plea  amounting  to  an 
excuse  for  the  breach,  it  is,  in  fact,  a  denial  of  the  breach 
in  the  declaration,  and  consequently  de  injuria  is  not  the 
proper  replication.  For  these  reasons  we  are  of  opinion 
that  judgment  must  be  given  for  the  defendant ;  but  the 
plaintiff  must  have  liberty  to  amend,  if  he  pleases,  by  re- 
plying in  the  way  in  which,  it  now  appears,  the  Court  has 
decided  to  be  a  proper  and  valid  replication  (a). 

(a)  The  decision  alluded  to,  appears  to  be  Fraser  v.  Wakk,  ante,  p.  754. 


Potter  r.  Nicnoi^flON. 

The  witnen to  M^ ASHLE Y had  obtained  a  rule  nisi  to  set  aside  a  cog' 

eci^edtioce  '  i^^vit  on  the  ground  that  it  was  not  attested  in  the  manner 

^110%^  a!"^  prescribed  by  the  1  &  2  Vict  c.  110,  s.  9.     The  attestation 

mast  not  only  was  as  follows: — "  Witnessed  by  Joseph  Bamford,  one  of  the 

•elf,  in  the  at-  attortiies  of  her  Majesty's  Court  of  Exchequer  of  Pleas  at 

{^^m^^  Westminster,  attending  for  the  said  William  Nicholson  at 

for  the  pwty.  ^jg  request  to,  and  did  inform  him  of  the  nature  and  effect 

butauothatbe      -,        , 

•nbicribet  hit     of  the  above  cognovit  before  the  execution  thereof  by  him," 
"**^  '    The  objection  was,  that  it  did  not  appear  by  the  attestation 

that  Bamford  subscribed  his  name  as  the  attorney  for  Ni- 
cholson. 

Knowles  shewed  cause.  The  1  &  2  Vict,  c.  1 10,  s.  3,  is 
merely  an  extension  of  the  rule  of  H.  T.  2  Wm.  4,  rule  72, 
which  provides  "  that  no  warrant  of  attorney  to  confess  judg- 
ment or  cognovit  actionem  given  by  any  person  in  custody. 
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shall  be  of  any  force,  unless  there  be  present  some  attorney  1841. 
on  behalf  of  such  person  in  custody  expressly  named  by  him,  PorrEa, 
and  attending  at  his  request,  to  inform  him  of  the  nature  and  *• 

effect  of  such  warrant  or  cognovit  before  the  same  is  exe- 
cuted, which  attorney  shall  subscribe  his  name  as  a  witness 
to  the  due  execution  thereof,  and  declare  himself  to  be  at- 
torney for  the  defendant,  and  state  that  he  subscribes  as  such 
attorney."  Under  this  rule  it  has  been  expressly  held  that 
it  is  sufficient  for  the  attorney  to  declare  by  parol  that  he 
acts  as  such  for  the  defendant  Wilson  v.  Price,  (a)  The 
rule,  indeed,  does  not  contain  the  word  *^  thereby,"  which  is 
inserted  in  the  statute,  but  it  is  submitted  that  they  are  in  pari 
materia,  and  that  the  same  construction  must  be  put  on  both. 

Pcuhleyy  in  support  of  the  rule.     The  question  turns  upon 

• 

the  language  of  the  1  &  2  Vict  c  110,  s.  9,  which  enacts, 
*'  that  no  warrant  of  attorney  to  confess  judgment  in  any 
personal  action  or  cognovit  actionem  given  by  any  person 
shall  be  of  any  force,  unless  there  shall  be  present  some 
attorney  of  one  of  the  superior  Courts  on  behalf  of  such 
person  expressly  named  by  him,  and  attending  at  his  request, 
to  inform  him  of  the  nature  and  effect  of  such  warrant  or 
cognovit  before  the  same  is  executed,  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution  thereof, 
and  thereby  declare  himself  to  be  attorney  for  the  person 
executing  the  same,  and  that  he  subscribes  as  such  attorney." 
Poole  V.  Hobbs  (6)  is  an  express  authority  that  this  attesta- 
tion is  insufficient :  there  the  attestation  was,  *'  Witnessed 
George  Edwards,  defendant's  attorney,  named  by  him  and 
attending  at  his  request"  And  Coleridge^  J.,  in  delivering 
judgment  says,  ^'  The  legislature  has  determined  to  prevent 
the  necessity  of  any  recourse  to  parol  evidence  to  ascer- 
tain whether  the  witness  is  the  attorney  of  the  par^  or  not, 
and  in  its  anxiety  to  secure  that  has  also  gone  on  additionally 
to  require  that  in  his  attestation  he  should  state  that  he 

(a)  Ante,  vol.  4,  p.  213.  {b)  Ante,  vol.  8»  p.  113. 

VOL.   TSL  Q  Q  G  D.   P.   C. 
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makes  it   as  such  attorney.    •    ^    ^    There   is  always 
danger  in  accepting  anything  in  lieu  of  a  literal  compliance 
^^   *'*  with  the  statute,  such  a  practice  at  least  tends  to  make  the 

construction  uncertain,  and  too  often  ends  in  flittering  away 
the  provisions^  while  on  the  other  hand,  no  compliance  is 
so  simple  and  easy  for  the  practitioner  as  a  literal  one." 

Lord  AniNGEBy  C.  B. — The  introduction  of  the  word 
**  thereby  ^  in  the  statute  makes  a  very  important  distinction 
between  it  and  the  rule.  According  to  the  latter,  it  would  be 
suflScient  if  the  attorney  declared  verbally  that  he  acted  on 
behalf  of  the  party,  while,  by  the  statute,  on  the  contrary,  the 
Legislature  seems  desirous  of  carrying  the  principle  further, 
and  to  require  that  he  should  declare  himself  such  in  the  at- 
testation, and  also  state  that  he  signs  it  as  such.  The  word 
**  thereby  "  seems  used  ex  industria,  to  distinguish  attestations 
under  the  act  from  those  under  the  rule.  Besides,  it  is  better 
in  matters  of  this  description  to  adopt  some  general  rule,  and» 
as  the  question  has  been  already  decided  in  Poole  v.  HobbM^ 
and  there  is  nothing  to  induce  us  to  think  that  deciwog 
¥nx>ng,  it  is  better  to  adopt  the  rule  there  laid  down,  and 
hold  this  attestation  insufficient 

Aldebson,  B. — It  is  very  easy  for  parties  to  prevent  any 
inconvenience,  by  simply  following  the  directions  of  the 
statute. 

Rule  absolute. 


Bill  v.  Bamknt. 

l^rS^li^*'  In  this  case  a  judge^s  order  for  a  capias  had  been  obtained 
under  the  1  k    under  the  1  &  2  Vict  c.  110,  s.  3.    The  affidavit  upon 

2  Vict.  Clio,       ,.,1  ,  ,      .       ,  .         ,,       ,       ,  ^^ 

t.  3,  WW  ob-     wnicn  the  order  was  obtained  was  signed  by  the  deponent, 
J^^JI^P?^      but  the  jurat  was  not  signed  by  the  judge  before  whom  it 

ligned  by  tiie 

deoonen^  bat  the  Jurat  was  not  signed  by  the  judge  before  whom  it  was  sworn,  until  after  the 

order  was  made  and  acted  upon,  the  Court  set  asi^  the  proceedings  for  irregularity. 
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was  sworn.     A  capias  had  issued,  under  which  the  defendant        1841. 
was  arrested,  but  he  was  subsequently  discharged  on  bail.        bk.l 

After  the  writ  had  been  executed,  the  affidavit  upon  which      _  *- 

^  Bament. 

the  order  wasobtained  was  Idd before  the  judge,  marked  with 
the  initials  of  his  clerk,  and  the  learned  judge  signed  it  in 
the  usual  course. 

IVhately  had  obtained  a  rule  nisi  to  set  aside  the  order 
and  capias  issued  thereon,  and  all  subsequent  proceedings  for 
irregularity. 

E.  James  shewed  cause.  This  is  not  a  mistake  arising 
fix>m  the  negligence  of  the  deponent  or  his  attorney.  The 
usual  course  is  for  the  judge  to  attach  his  signature  after  the 
affidavit  is  sworn,  and  transferred  into  the  hands  of  the 
judge's  clerk.  The  parties  could  have  no  means  of  knowing 
whether  or  not  the  judge  had  signed  the  affidavit  Besides, 
the  judge's  signature  is  not  an  essential  part  of  the  affidavit, 
and  peijury  might  be  assigned  though  it  was  omitted. 

Whateh/f  in  support  of  the  rule,  contended  that  all  mis- 
takes in  the  jurat  of  an  affidavit  were  fittal,  and  that  the  sub- 
sequent signature  of  the  judge  could  not  have  a  retrospective 
effect  so  as  to  render  the  affidavit  valid.  He  cited  Black' 
weU  V.  AUen.  (a) 

Lord  Aboiobr,  C.  B. — ^The  objection  must  prevail,  un- 
less we  can  be  convinced  that  the  plaintiff  could  act  upon 
the  affidavit,  without  a  judge's  signature  at  alL  We  think 
he  could  not,  and  that  the  subsequent  signature  does  not 
cure  the  original  omission. 

Parke,  R — The  order  was  made  and  acted  upon  while 
the  affidavit  upon  which  it  was  founded  was  in  an  imperfect 
state.    If  the  subsequent  signature  of  the  judge  is  held  to 

(a)  7  M.  &  W.  146. 

Q  O  Q  2 
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1841.        relate  back  to  the  time  the  aflSdavit  is  sworn,  all  errors  in 

^^"■^^[J^JI"^     the  jurat  of  an  affidavit  might  be  corrected  in  a  simi] 

v-  numner. 

Bamsnt. 


Aldebson  and  Rolfe,  B.'s  concurred. 


Rule  absolute. 


Mondell  v.  Steele. 

Aaexaminft.  J,  HIS  was  an  action  for  breach  of  a  contract  to  build  a 

nen,  ^rk  ▼ooe.  ^P*     Before  issue  joined,  a  rule  nisi  had  been  obtained  od 

M^r^'lLder  *®  P*^  ^^  ^^®  plaintiff  under  1  Wm.  4,  c.  22,  for  the  exa.- 

the  I  Wm.  4,  mination  of  witnesses  viva  voce  before  the  Master.   The  per- 

c.  22,  CAimot 

be  taken  unti]    SOUS  whom  it  was  proposed  to  examine,  who  were  sworn  to 
^JT""        be  necessary  and  material  witnesses,  were  the  captain  and 

an  apprentice  aboard  the  ship,  who  were  about  to  sail  for 
South  Australia,  and  were  not  expected  to  return  for  two 
years. 

Martin  shewed  cause  in  the  first  instance,  and  contended 
that  it  was  an  established  rule  of  practice  that  an  application 
like  the  present  could  not  be  made  until  after  issue  joined. 

Cleasbtff  in  support  of  the  rule,  submitted  that  it  was  a 
matter  in  the  discretion  of  the  Court,  and  that  the  party 
making  the  application  subjected  himself  to  costs  in  the 
event  of  the  examination  being  unnecessary. 

Alderson,  B. — How  can  a  party  swear  that  the  wit- 
nesses are  material  before  it  is  known  what  issue  is  raised  ? 
or  how  could  the  witnesses  be  indicted  for  perjury  ?  They 
are  sworn  and  examined  with  respect  to  the  issues  joined. 
The  question  has  frequently  come  before  me  at  Chambers, 
and  I  have  always  told  the  parties  that  the  application  was 
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premature.  My  brother  Ralfe,  however,  says,  that  it  is  the  ^  1841. 
practice  in  Chancery  to  allow  interrogatories  to  be  taken  the 
moment  a  bill  is  put  upon  the  file.  The  object  of  the  act 
was  certainly  to  invest  Courts  of  law  with  the  same  powers 
in  this  respect  as  are  possessed  by  Courts  of  Equity.  The 
matter  had  better  stand  over  for  the  present,  and  we  will 
consider  it 

Cur.  adv.  vult 

On  a  subsequent  day,  Cleasby  stated  to  the  Court  that  in 
the  case  of  Spalding  v.  Mure^  cited  in  2  Tidcts  Prac,  bl4, 
the  Court  of  King's  Bench  had  allowed  a  commission  under 
the  13  Geo.  3,  c  63,  s.  44,  for  the  examination  of  witnesses 
in  India  before  issue  joined.  He  then  offered  to  undertake, 
in  the  event  of  the  rule  being  made  absolute,  that  the  exa- 
mination should  not  proceed  until  after  issue  joined. 

Parks,  B. — You  must  have  an  issue  as  to  which  the 
witnesses  may  be  examined,  unless  the  other  party  will  dis- 
pense with  it. 

Lord  Abinqer,  C.  B. — There  must  be  an  issue  joined 
before  the  examination  is  taken. 

It  was  then  agreed  that  the  rule  should  be  absolute,  the 
plaintiff  undertaking  not  to  proceed  with  the  examination 
until  after  joinder  of  issue. 

Rule  absolute  accordingly. 


MmFORD  V.  FiNDEN  AND   ANOTHER. 

\1  HIS  was  an  action  by  payee  against  makers  of  a  pro-  To  an  actioii 
missory  note.     The  defendants,  (who  were  under  terms  of  ^^STmaken 

<H  A  pronunory 
note,  the  defenduits  pletded  that  there  was  no  consideration  for  the  note,  ind  that  it  was  made 
snlgect  to  the  condition  that  the  defendants  shoold  not  be  called  upon  to  pay  the  same  if  they 
were  not  able,  but  that  the  same  should  be  renewed.  Upon  affidant  that  toe  plea  was  false,  tM 
Court  aUowed  the  plaintiff  to  sign  judgment. 
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1841.       pleading  isBuaUy,)  pleaded  that  there  was  no  value  or  con* 

^^JJ[[^^^^    sideration  for  the  making  of  the  said  note,  and  that  it  was 

„  ^  made  subject  to  certain  terms  and  conditicxiSy  viz.  that  the 

rINDBN 

■ad  Another,  defendants  should  not  be  called  upon  to  paj  the  same,  if 
they  were  not  able,  but  that  the  note  should  be,  fix)m  time  to 
time  renewed,  until  they  should  be  able  to  pay  it 

CrompUm  had  obtained  a  rule  nisi  to  set  aside  the  plea 
as  frivolous.  He  moved  upon  an  affidavit  that  the  plea  was 
utterly  fiilse. 

IF.  H.  Wation  shewed  cause.  The  Courts  will  not  set 
aside  a  plea  merely  on  the  ground  that  it  is  Mse.  Miley  v. 
Walls  (a)  may,  perhaps,  be  cited  as  an  authority  for  the 
plaintijBP,  but  that  case  was  decided  before  the  New  Rules, 
which  have  abolished  the  general  issue  in  actions  on  bills  of 
exchange.  But  even  under  the  old  practice,  where  a  party 
pleaded  a  judgment  recovered,  which  was  evidently  fisdse, 
and  for  the  purpose  of  delay,  the  Court  have  refused  to  in- 
terfere. In  Cotpper  v.  Jones  (6),  which  was  a  similar  appli- 
cation to  the  present,  Pattesoriy  J.,  says,  ^^  unless  the  de- 
fendant was  under  terms  of  pleading  issuably,  or  the  plea 
pleaded  raised  a  different  issue,  the  Court  cannot  interfere. 
The  plea  may  contain  a  statement  of  facts  which  may,  or 
may  not  be  true,  and  which  are  not  sufficient,  in  point  of 
law,  as  an  answer  to  the  action.  That,  however,  is  not  a 
reason  for  setting  it  aside.  I  have  no  power  to  do  it.  I 
know  the  Courts  some  years  ago,  used  to  interfere  when 
the  plea  was  frivolous,  and  authorize  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea.  But  the  Courts  afterwards 
retraced  their  steps,  on  the  ground  of  a  doubt  they  had  as 
to  their  power  so  to  do.  The  Coiurts,  therefore,  now,  never 
interfere,  unless  the  defendant  is  under  terms  to  plead  is- 
suably, or  under  some  special  circumstances."  La  Forest 
V.  Langan{c)f  and  Meringion  v.  Becket,{d)  are  authorities 

(a)  Ante,  voL  \,  p.  648.  (e)  Ante,  vol.  4,  p.  642. 

{b)  Ante,  voL  4,  p.  592.  (d)  2  B.  &  C.  81. 
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to  shew  that  the  Courts  will  not  interfere  merely  because  the       1841. 
pleaisfelse.  "itoJ^ 

Lord  Abinqbr,  C  B. — In  those  cases  the  pleas  were    md  Another. 
good  upon  the  &ce  of  them.    Here  the  plea  b  both  tricke j 
and  fidse.    The  plaintiff  must  demur,  or  if  he  reply,  his 
replication  is  open  to  a  demurrer. 

AuMBBSON,  B. — The  rule  of  the  Courts  seem  to  have 
been  to  set  aside  pleas  whidi  are  both  trickey  and  filse. 

Rule  absolute. 


Page  r.  Pbabce. 

Il  his  was  a  rule  calling  on  the  plaintiff  to  shew  cause  Tb«  wordi 
why  the  Master's  allocatur,  allovdng  costs  to  the  plaintiff  in  afterwards"  in 
this  cause,  should  not  be  set  aside.     It  appeared  that  this  ^^a^^^P^ 
was  an  action  of  trespass,  in  which  a  writ  of  inquiiy  had  which  >pl^- 

•  «        ^k  till  M  ^^ftp^^y^j^| 

been  executed  before  the  undersheriff  of  Dorsetshire,  and  of  cotts,(ifm 
the  jury  assessed  the  damages  at  one  fiuthing.     The  under-  here^^ovleii 
sheriff  was  applied  to  to  certify,  under  the  3  &  4  Vict  c.  24,  **»"  ^•^  ^ 
s.  2 ;  and  at  the  adjournment  of  the  Court,  for  the  purpose  within  a  rea- 
of  taking  an  inquisition  under  a  writ  of  elegit  in  another  a^er  the  trial, 
case,  he  stated  that  he  would  certify  that  the  grievance  was 
wilful,  but  he  could  not  say  it  was  malicious.     Afterwards 
the  plaintiff  gave  notice  of  taxation,  and  on  attending  before 
the  Master  the  writ  of  inquiry  was  produced,  when  there 
appeared  indorsed  upon  it  the  undersheriff's  certificate,  that 
the  grievance  in  respect  of  which  the  action  was  brought 
was  wilful  and  malicious.    The  Master,  thereupon,  allowed 
the  phuntiff  his  costs. 

CreutffeUsnd  Barstow  shewed  cause,  and  referred  to 
ITion^on  v.  Gibson  (a)  as  decisive  of  the  point. 

(a)  Ante,  voL  9,  p.  717. 
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1841.  Erie  and  Bondy  contra.     [Aldenan,  B.— The  certificate 

must  be  given  within  a  reasonable  time  after  the  trial  How 
does  your  affidavit  shew  that  it  was  not?  Lord  Abinger^ 
C.  B. — The  literal  interpretation  of  the  act  would  be  ab- 
surd.] A  judge  has  no  authority  whatever  over  the  record 
after  the  trial.  There  is  a  case  of  Shuttletvorth  v.  Cocker  (a), 
decided  in  Michaelmas  Term,  in  which  TindeU,  C.  J.,  inti- 
mated an  opinion,  that  the  judge  ought  to  certify  directly ; 
or,  at  all  events,  on  the  day  of  trial.  The  statute  requires 
that  it  shall  be  done  ^^  immediately  afterwards."  Here, 
however,  after  the  trial  was  over,  the  Court  adjourned,  that 
the  undersheriff  might  attend  to  another  case,  and  the  cer- 
tificate was  probably  indorsed  on  a  subsequent  day.  If  it  is 
competent  for  the  judge  to  certify  after  the  trial  of  another 
case,  or  after  the  transaction  of  other  business,  there  seems 
no  reason  why  he  should  not  do  so  after  a  series  of  subse- 
quent trials.  But  the  evident  meaning  of  the  statute 
is,  that  no  other  business  is  to  be  transacted  until  the  judge 
has  made  up  his  mind  whether  he  will  certify  or  not 

Lord  Abinger,  C.  B. — This  rule  must  be  dischaiged.  It 
has  been  decided  that  an  immediate  indorsement  on  therecoid 
never  could  have  been  meant.  Then  what  better  substitute 
can  there  be  than  a  reasonable  time,  especially  as  an  im- 
mediate indorsement  can  be  of  no  importance  at  all.  The 
judge's  commission  is  contained  in  the  writ,  and  his  autho- 
rity under  the  commission  may  be  said  to  expire  with  the 
trial  or  investigation ;  but  as  an  act  of  Parliament  requires 
him  also  to  consider  the  propriety  of  granting  or  refusing  a 
certificate,  he  has  a  new  commission  for  that  purpose. 
Though  another  trial  may  have  expired,  yet  if  the  act  says 
only  that  the  judge  shall  certify  immediately  after  the  trial, 
and  does  not  more  specifically  define  the  time,  it  is  sufficient 
if  it  is  done  within  a  reasonable  time.  Here,  as  far  as  the 
word  ^*  wilful "  went,  the  certificate  may  be  said  to  have  been 

(a)  Antef  p.  77. 
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made  at  the  trial,  and  the  sabeequent  addition  seems  to  1841. 
have  been  made  upon  further  consideration.  I  think  that 
a  judge  need  not  certify  before  he  takes  another  case.  He 
surely  may  take  time  to  conader ;  and  can  it  be  said  he 
ought  to  postpone  eveiy  other  cause  until  he  has  made  up 
his  mind?  Such  a  course  would  be  unreasonable  and  very 
inconvenient 

Alderson,  B. — I  am  of  the  same  opinion.  The  question 
is,  whether  the  undersheriff  has  exercised  his  right  to  cer- 
tify within  a  reasonable  time?  I  cannot  see  here  what  time 
he  has  taken,  or  that  he  has  taken  any  at  all ;  it  is  uncer- 
tain at  what  time  he  did  certify,  but  it  might  have  been 
done  after  the  adjournment  of  the  Court  I  think  that 
may  be  done.  The  act  cannot  be  construed  literally  with- 
out taking  away  all  power  of  deliberation.  The  true  mean- 
ing is,  that  the  judge,  or  other  officer,  must  certify  within  a 
reasonable  time,  with  reference  to  the  circumstances. 

GuBNET,  B.  and  Rolfe,  B.,  concurred. 

Rule  dischaiged. 


Ingliss  and  Another  r.  Haiqh. 
A.SSUMPSIT  for  work  and  labour,  and   commission.  The  exception 

1  •  1         1  1*     •  in  the  Su^Qte 

money  lent,  money  paid,  and  for  mterest  .ofLimiutioiis, 

Plea.     The  Statute  of  Limitations.  <,^*  /'?\':.'^*« 

I  Of  8.  Of)  as  to 

Replication.     That  long  before  the  accruing  of  the  causes  merdiants'  ac- 

Odints  Goes  oot 

of  action,  the  plaintifis  and  defendant  were,  and  continued  apply  to  an 
and  still  are,  merchants,  and  all  that  time  carried  on  the  bitft^assun^ 
trade  of  merchandize,  and  that  the  causes  of  action  accrued  '?»  ^\  ^^7.^ 

'  ^  ^  the  action  of 

in  a  course  of  dealing  carried  on  between  the  plaintifis  and  acooont,  or, 
defendant,  as  merchant  and  merchant,  and  were  items  in  an  action  on  the 
open  unsettled  account  between  them  as  such  merchants,  ^couSing! 
and  which  said  accounts  contained  various  items  in  fitvour 
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of  the  defisndant,  and  die  befamee  due  oq  wbkh  die  pkdn- 
fiff  eoii^  to  leeover. 

BeJOTider.  lliat  no  item  on  ddier  side  of  the  aooount 
HiOQiL  aoaned  due  within  six  jean  before  the  commenoement  of 
the  foit,  and  diat  more  than  aix  yeare  before  the  commefioe- 
ment  of  the  aoit,  the  plaintiff  had  stated  the  said  aooocmt 
to  the  defendant,  as  the  balance  thereof  mendooed  in  the 
replication. 

Demorrer  and  |(Hnder. 

JfofiMi,  in  aoppoit  of  the  demurrer.  Forst,  the  exception 
in  the  21  Jac.  1,  c.  16,  {nerents  that  statute  finom  operating 
widi  reelect  to  accounts  between  merdiant  and  merdiant, 
and  it  makes  no  difference  whether  the  form  of  acdcm  be 
assomprit  or  account  The  words  of  the  act  are,  **  that  all 
acti<»i8  of  tre^Mss,  detinue,  actions  for  trover,  and  replevin, 
tor  taking  away  of  goods  and  catde,  all  actions  of  account, 
and  upon  the  case,  other  than  such  accounts  as  concern  the 
trade  of  merchandize  between  merchant  and  merchant,  their 
fisurtors  or  servants,  all  actions  of  debt,  grounded  upon  any 
lending  or  contract,  without  specialty,  &€.,"  shall  be  sued 
within  the  several  times  prescribed  in  the  act.  It  should 
be  observed,  that  when  the  action  of  account  is  spoken  o^ 
the  singular  number  is  used ;  but  when  allusion  is  made  to 
accounts  between  merchant  and  merchant,  it  is  in  the  pluraL 
The  true  construction  of  the  section,  then,  is,  that  all  actions 
on  the  case  are  barred,  except  such  actions  on  the  case  as 
concern  accounts  between  merchant  and  merchant  The 
argument  of  Saunders  in  Webber  v.  7i9f/Z(a),  supports 
that  view  of  the  case.  [Parke,  B. — If  debt  were  brou^t, 
it  would  not  be  within  the  exception,  which  shews,  that  the 
intention  of  the  legislature  was,  that  it  should  apply  only  to 
such  claims  as  formed  the  subject  of  an  action  of  account] 
It  was  formerly  considered  that  assumpsit  could  not  be 
maintained  upon  an  account  consisting  of  numerous  items. 

(a)  2  Saand.  125. 
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V.  L$B{a\  Scoit  V.  Maekintoih  {b)  f  but  it  hm  1841. 
nnoe  been  held,  that  the  balance  may  be  recovered  m  aa- 
anmpatty  notwithstanding  die  account  is  made  np  of  several 
ttemsy  Tomkint  ▼•  WUUhear  (c).  Hie  law  is  conectly  de- 
duced in  the  note  to  Webber  v.  TMtt^  iiehere  it  is  said,  <'  It 
wpptKtBi  from  the  authorities,  that  the  law  is  now  taken  to 
be^  that  the  exception  in  the  statute  applies  to  actions  on 
the  case,  and  the  distinctioD  is,  that  where  there  have  been 
mutual  cuixent  and  unsettled  dealings  and  accounts  between 
the  parties,  and  any  of  the  items  are  within  six  years,  the 
plaintiff,  to  a  jdea  of  the  statute^  that  the  defendant  did  not 
promise  within  six  years,  may  rejdy  generally  that  the  de- 
fendant did  so  promise;  and  the  reascm  seems  to  be,  because 
the  mutual  accounts  between  the  parties  for  any  item  for 
which  credit  has  been  given  within  six  years,  are,  of  them- 
selves, evidence  of  there  being  such  an  open  account,  and 
of  a  promise  to  pay  the  balance."  In  Catling  v.  Skoulding  {d). 
Lord  KengoH  says,  "  I  take  it  to  have  been  clearly  settled 
as  long  as  Ihave  any  memoiy  of  the  practice  of  the  Courts, 
that  every  new  item  and  credit  in  an  account  given  by  one 
party  to  the  other,  is  an  admission  of  there  being  some 
unsettled  account  between  them,  the  amount  of  wludi  is 
afterwards  to  be  ascertained,  and  any  act  which  the  jury 
may  consider  as  an  acknowledgment  of  its  bdng  an  open 
account,  is  sufficient  to  take  the  case  out  of  the  statute.** 
The  cases  in  equi^  would  seem  to  contradict  that  opinion, 
Welford  v.  LiddeU  (e),  Martin  v.  Heathcote  (f\  Jones  v. 
Pengree  {g\  Bridges  v.  Mitchell  (A),  Barber  v.  Barber  {{), 
but  as  it  was  always  considered  that  the  Statute  of  Limita- 
tions did  not  apply  to  trust  estates,  it  is  probable  that  those 
cases  were  decided  upon  some  equitable  principle,  and  not 
upon  the  strict  legal  construction  of  the  statute.  But, 
secondly,  the  rejoinder  does  not  shew  that  any  account  was 

(a)  1  Mod.  269  ;  2  Mod.  3U.  (/)  2  Eden,  I69. 

(6)  2  Campb.  238.  (g)  6  Vet.  580. 

(c)  5  Taunt.  431.  (Vi  GUb.  Eq.  Rep.  224. 

((i)  6  T.  R.  189.  («)  IS  Ves.  286. 

(e)  2  Vee.  Sen.  400. 
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IMl.  italed  between  tbe  plaintiff  and  dpimiknt.  In  ovdcr  to 
oonstitiite  an  aooonnt  stated^  there  maatbe  a  Haimynt  of 
some  certain  amoont  of  money  being  dne.  HmgieM  ▼• 
I%orpe  (a).  A  mere  statement  by  one  party  not  agreed  to 
by  tbe  other,  is  not  snflBcient  In  bodi  FanrimgUm  ▼•  £m^ 
and  Wdfber  ▼.  ThiU,  there  was  a  oomit  on  an  ai\niwnl 
stated.  The  statute  has,  in  kter  times,  received  a  mate 
libeial  coDstmction.  It  was  fixmerly  held,  that  the  ex- 
ception as  to  merchants'  acooants  extended  onty  to  mer- 
diants  tiading  beyond  sea,  and  not  to  inhmd  merchants^ 
Sherman  ▼•  Withers  (6);  and  the  leascMi  giren  by  die  Court 
fix*  this  decision  in  FarringUm  ▼.  Lee  is,  diat  if  an  action 
of  assompsit  for  goods  sold,  and  on  an  insimol  computaa- 
set  be  not  barred,  then  the  exception  woold  extend  to  all 
actions  between  merchants  and  their  fiMrtors,  as  well  as  to 
actions  of  account.  Tlie  dictum  of  Lord  HoUy  in  Checdig 
v.  Bond{c\  '^that  by  the  exception  in  the  statute  concerning 
merchants'  accounts,  no  other  actions  are  excepted,  hot 
actions  of  account"  was  eztrajudiciaL  Rhodesv,  Smethmr9i{d), 
and  Smith  v.  Brawn  {e\  were  also  referred  to. 

Montague  Smithy  contra.  The  exception  in  the  statute 
does  not  apply  to  actions  of  indebitatus  assumpsit.  The 
contrary  opinion  has  arisen  from  confounding  the  exception 
of  merchants'  accounts  with  the  doctrine  of  acknowledg- 
ment of  the  previous  items.  The  plain  construction  of  the 
statute  is,  that  actions  of  account,  &c.,  arc  barred,  except 
such  actions  of  account  as  concern  the  trade  of  merchanr 
dize.  Webber  v.  Tivill  is  an  express  authority  to  that  efifect 
In  Martin  v.  DelboeiJ)^  which  was  a  special  assumpsit, 
Twiideny  J.,  says,  ^'I  never  knew  but  that  the  word  accounts 
in  the  statute,  was  taken  only  for  actions  of  account;  and  it 
appears  from  a  report  of  the  same  case  in  Keble{g),  that 

(a)  5  M.  &  W.  656.  (e)  6  Taunt  340 ;  2  Marsh.  41. 

(b)  ]  Chan.  Cas.  152.  (/)  1  Mod.  70. 

(c)  1  Show.  341.  {g)  P-  717. 
(<0  4  M.  &  W.  42. 
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the  plaintiff  prayed  leave  to  discontinue,  on  payment  of  1841. 
costs,  in  order  that  he  might  bring  an  action  of  accomit  In^ibs 
Farrington  v.  Lee^  and  Chevely  v.  Bondexe  also  authorities  "^  Another 
for  the  position  contended  for.  In  Godfrey  v.  Saunders{a)f  Haior. 
the  plaintiff  declared  in  account  Other  authorities  are  col- 
lected in  Corny fCs  Digest,  tit  **  Temps/*  (G  6),  and  Bac.  Abr. 
tit  ^*  Limitation  of  Actions^  (£)•  The  above  cases  are 
only  impugned  by  the  note  to  Webber  v.  Tivitt,  which  has 
been  referred  to>  and  the  dicta  of  Lord  Kenyon  in  CatUng 
V.  Skouldingf  and  Cranch  v.  Kirknuin  (&),  but  it  is  dear 
that  the  latter  cases  were  not  actions  relating  to  merchants' 
accounts,  and  the  true  ground  of  those  decisions  was,  that 
the  items  for  which  credit  had  been  given  within  six  years, 
were  evidence  of  an  open  account  and  of  a  promise  to  pay 
the  balance.  [Parke,  B. — It  is  very  improbable  that  the 
Legislature  should  have  meant  to  include  indebitatus  as- 
sumpsit within  the  exception,  for  that  form  of  action  was 
hardly  established  when  the  statute  passed,  I  believe  the 
first  instance  on  record,  is  that  of  Slade^s  case,  in  the 
reign  of  ElizabetL]  There  is  reason  why  the  exception 
should  be  confined  to  actions  of  account,  for  in  those  actions 
auditors  examine  both  sides  of  the  account,  while,  in  assump- 
sit one  side  only  is  investigated  Robinson  v.  Alexander  (c), 
is  in  fitvour  of  the  defendant;  in  Foster  v.  Hodgson {(t). 
Lord  Eldon,  after  referring  to  the  authorities,  concludes  with 
a  doubt  Secondly,  the  rejoinder  shews  a  statement  of  ac- 
count, and  no  item  within  six  years.  \Parke,  B. — But  it 
ought  to  have  appeared  that  it  was  agreed  to  by  the  other 
side.] 

Martin  replied. 

Cur.  adv.  vuU. 

Parke,  B.,  now  delivered  the  judgment  of  the  Court 
This  was  an  action  of  indebitatus  assumpsit,  the  four  first 

(a)  3  Wil8.  73.  (c)  8  Bligh,  352. 

(6)  Peake,  N.  P.  lai.  (i6  19  Ves.  180. 


^m  Kom  <» 


drfrr Ami,  wcjer  b«i>  iaqxJ*«iii^  «id  ibm.  At 

ID  tiae  fccir  fint  eooDli  of  tbe  decsbn 

tli<Kag  CMTJed  oo  bef€jcii  tfaeplaincil'  sDdvbe 

Htded  ««Mmt  bttwax  tLeoiyaftncb 


fciMlmti  and  the  baknee  due  oo  vlach  he^ 
■01^^  to  recofwr  in  the  pwjeni  acdoa,  Tbe 
joiiicd  that  no  iteoi  oo  cither  ade<if  the 
due  within  hz  yean^  and  that  men  than 
bringing  the  actiooy  the  plaintiff  had  ttatied  the 
to  the  defendant,  aa  the  baknee  thereof  mentioBed  m  ike 
leplieation  to  thia  lejoinder.  Theie  waa 
joinder  in  demnner,  and  the  qneation  lor  oar 
wbetheTt  on  theae  pleadingly  the  phuntiff  ia  entitird  to 
coffer?  We  think  he  is  noc  The  plea  of  the  Statnte  of 
Timitarifinii  is  a  complete  bart  unleaB  the  plaintiff,  by  hb  v^ 
plication^  could  take  the  case  out  of  its  operation ;  he  at- 
tempts to  do  so,  by  bringing  it  within  the  exception  in  the 
statute,  as  to  merchants'  accounts,  but  we  think  that  ex- 
ception does  not  apply  to  an  action  of  indebitatus  aasumpat 
for  the  several  items  of  which  the  account  is  composed,  or 
fiir  the  ggcneral  balance,  but  only  to  a  proper  action  of  ac- 
count, or  perh^M  also  an  action  on  the  case  for  not  acooontingi 
Although  there  is  no  reported  case  expressly  covering  the 
present,  yet  there  are  many  coming  near  it,  and  in  which 
the  dicta  of  very  eminent  judges  fully  warrant  the  view  we 
have  taken  of  the  subject  Webber  v.  Twill  {a)  waa  an 
action  of  indebitatus  assumpsit  for  goods  sold  and  delivered, 
and  money  had  and  received,  and  on  an  account  stated ;  the 
plea  was  the  Statute  of  Limitations.  Reidication,  that  the 
money  sought  to  be  recovered,  became  due,  and  payable  on 

(a)  3  Saund.  124. 
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trade  between  plaintiff  anddefendantasmeichantfl^  and  wholly  1841. 
concerning  the  trade  of  merchants ;  the  replication  was  held  i„|JJjgi 
bad;  and  Martont  J.,  said,  "  that  no  action  but  an  action  of  "^  AK>th«r 
account  was  excepted,''  the  reporter,  it  is  true,  adds,  that  Baus. 
the  other  judges  said  nothing  thereto^  but  gave  a  judgment 
for  the  defendant  without  assigning  their  reasons ;  and  cer» 
twilj  in  that  case,  as  one  part  of  the  demand  was  on  an  aor 
count  stated,  and  even  the  residue  did  not  appear  to  have 
accrued  due,  in  a  course  of  mutual  accounts^  it  was  not  ne- 
cessary to  go  the  fidl  length  of  what  was  said  by  Morton,  J. 
So  in  Martin  y.  Dehoe  (a),  Tuniden,  J.,  is  reported  to  have 
said,  '^  I  never  knew  but  that  the  word  accounts  taken  in 
the  statute  was  taken  only  for  actions  of  accounts ;"  that 
case,  however,  was  an  action  of  assumpsit  on  a  promise  to 
pay  a  certain  sum  out  of  the  proceeds  of  goods  sent  to  the 
defendant  as  a  merchant  beyond  sea,  and  the  Court,  doubt- 
ing whether  it  appeared  on  the  declaration  or  not,  to  be  on 
an  account  stated,  gave  leave  to  discontinue,  so  that  the 
question  whether  the  statute  a{^lied  to  actions  of  ac- 
count only,  was  not  decided.  The  same  observation  ap- 
ices to  the  case  of  Farrington  ▼•  Lee  (b),  in  that  case, 
however,  three  of  the  judges  were  of  opinion  that  the  ex.- 
ception  in  the  statute  applied  only  to  actions  of  account 
In  none  of  these  cases, did  the  fects  necessarily  call  for  ade- 
dsion  whether  the  exception  did  or.  did  not  at  all  apply  to 
the  acdon  of  assumpsit,  still  the  dicta  of  the  judges  in  those 
cases  are  entitled  to  great  wei^t»  unopposed  as  they  are  by 
any  conflicdng  authority  whatsoever.  Bu^  independent  of 
authority,  we  are  of  opinion  that  the  reasonable  constijuotion 
of  the  statute  recognises  such  a  restriction,  as  the  dicta  of  tbe 
judges  in  the  cases  we  have  referred  to  deariy  sanction:  the 
words  are,  **ell  actions  of  account,  and  upon  the  case,  other 
than  such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  fectors  or  serrants^^ 
Now,as  was  said  by  iScn;^^*,  J^ in  the  case  ell FarringUmY. 


(•)  1  Mod.  70i  1  Vent 80.        (6)  I  MolaMi  3 Mod. 311. 
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Lee,  if  the  Legislature  had  meant  to  include  in  the  exception 
Other  actions  than  actions  of  account,  the  language  would  pro- 
bably have  been  *' other  than  such  an  action  as  concerned  the 
trade  of  merchandize,''  and  not  ^' other  than  such  accounts;" 
indeed,  it  is  difficult  to  say  that  an  action  of  indebitatus  as- 
sumpsit for  goods  sold  and  delivered,  or  for  money  had  and 
received,  can,  under  any  circumstances,  be  described  as  an 
action  having  any  reference  to  accounts;  it  would  have  been 
still  more  difficult  to  say  so,  at  the  time  when  the  Statute  of 
Limitations  was  passed.  When  a  merchant  plaintiff  brings 
an  action  for  goods  sold  and  delivered,  money  paid,  or  any  of 
the  other  items  which  may  constitute  his  demand  against 
the  merchant  defendant,  with  whom  he  had  had  mutual 
dealings,  be  is  rather  repudiating,  than  enforcing  accounts; 
indeed,  by  the  comparatively  modem  statute  of  set-off,  the 
defendant  may  now  have  the  benefit  of  his  counter  demand, 
but  that  was  not  the  case  at  the  date  of  the  Statute  of  Limita- 
tions, and  we  must  construe  the  statute  now  as  it  ought  to 
have  been  construed  immediately  after  it  became  law.  At 
that  time  there  was  no  proceeding  at  law,  by  which  mutual 
demands  could  be  set-off  against  each  other,  but  actions  of 
account,  and,  consequently,  there  were  no  other  actions  in 
any  manner  connected  with  accounts  properly  so  called.  It 
does  not  at  all  vary  the  case,  that  the  plaintiff  seeks  only  to 
recover  what  he  calls  the  balance  due  on  the  account ;  if 
that  balance  has  been  stated  and  agreed  to,  then  all  the 
authorities  shew  it  is  altogether  out  of  the  exception ;  if  it 
has  not  been  stated  and  agreed  to,  then  it  is  only  what  the 
plaintiff  chooses  to  call  a  balance,  the  accuracy  of  which 
the  defendant  had,  at  the  time  of  passing  the  Statute  of 
Limitations,  no  means  of  disputing  in  an  action  of  assumpat. 
Our  view  of  the  case  is  much  assisted  by  considering  that 
the  exception  clearly  would  not  apply  to  the  action  of  debt 
brought  for  the  very  same  demand,  and  it  is  difficult  to  be- 
lieve that  the  Legislature  could  have  intended  to  preserve 
the  right  in  one  form  of  action  but  to  bar  it  in  another. 
The  statute  is  unfortunately  worded  loosely,  and  great 
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latitude  has  been  adopted  in  construing  it;  for  instance,  the  1841.  • 
saving  clause,  in  cases  of  disability,  section  7,  does  not,  in  Inhum 
terms,  mention  any  actions  on  the  case,  except  actions  on  ^^  Another 
the  case  for  words,  and  yet  it  has  always  been  held  to  extend  Haigh. 
to  all  actions  on  the  case,  from  the  manifest  inconvenience 
of  a  contrary  construction.  Chandler  v.  Filett  (a) ;  and  « 
i^  in  holding  that  the  exception  as  to  merchants'  accounts 
is  confined  to  actions  of  account,  we  are  doing  any  violence 
to  the  literal  construction  of  the  statute  (which  now  we  do  not 
feel  to  be  the  case,)  we  are  certainly  deviating  &r  less  than 
was  done,  by  holding  that  the  words  "  action  on  the  case 
for  words"  in  the  7th  section  apply  to  all  actions  on  the  case 
whatever.  We  are  aware  that  in  thus  confining  the  ex- 
ception to  actions  of  account,  we  are  in  some  measure  acting 
in  opposition  to  what  is  represented  to  be  law  by  Mr.  Serjt 
WUUamSf  in  one  of  his  very  learned  notes  to  the  case  of 
Webber  v.  TivilL  In  note  7,  he  seems  to  represent  the  ex- 
ception as  extending  to  acUons  on  the  case,  as  well  as  actions 
of  account,  but  on  examination,  it  will  be  found  that  the 
authorities  to  which  he  refers,  although  the  language  of  the 
judges  on  the  subject  is  not  very  distinct,  are  not,  in  £su;t, 
cases  at  all  depending  upon  the  exception  as  to  merchants' 
accounts,  but  are  merely  cases  of  mutual  running  accounts, 
extending  over  a  space  of  &r  more  than  six  years  before 
the  commencement  of  the  action,  but  in  which  there  have 
been  items  within  that  period,  though  the  latter  items,  re- 
cognized as  part  of  the  current  account,  have  been  taken  in 
many  cases,  as  amounting  to  an  admission  that  the  whole 
account  is  open,  and  something  due,  and  this,  before  Lord 
TenterderCs  act,  the  9  Greo.  4,  c  14,  was  8u£Scient  to  take 
the  case  out  of  the  statute,  not  on  the  exception  as  to  mer- 
chants' accounts,  but  because  the  adoption  of  the  latter  items 
was  held  to  amount  to  a  new  promise  to  pay  the  old  balance 
due  on  the  account,  over  whatever  period  of  time  it  might 

ids  2  Saund.  120. 
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extend.  This  distinction  is  adverted  to  by  Lord  Kenyan, 
in  Callin  v.  Skoulding  (a),  and  there  can  be  no  doubt  that 
this  latter  kind  of  exception  out  of  the  operation  of  the 
statute  arising  from  the  existence  of  items  in  a  current  ac- 
count within  six  years  before  action  brought,  applied  to 
actions  of  assumpsit,  and  also  to  actions  of  debt,  but  the 
cases  in  which  that  doctrine  has  been  acted  on  here,  pro- 
ceeded on  principles  wholly  independent  of  the  excepti<Ni 
as  to  merchants'  accounts,  and  do  not  appear  to  us  to  afibrd 
any  support  to  the  notion  that  that  latter  exception  can  be 
applied  to  an  action  like  the  present  Our  opinion  being 
that  the  replication  is  bad,  it  is,  perhaps,  not  absolutely  ne- 
cessary for  us  to  say  anything  as  to  the  rejoinder  by  whidi 
the  defendant  seeks  to  get  rid  of  the  replication,  by  sajring 
that  all  the  items  of  the  account  are  of  more  than  six  years* 
standing.  We  think  it,  however,  right  to  say,  that  in  ^ving 
judgment  for  the  defendant,  we  proceed  solely  on  the  in- 
sufficiency of  the  replication,  and  not  on  the  rejoinder. 
Whatever  doubt  might  have  existed  formerly  on  the  qoea- 
tion  whether  the  exception  as  to  merchants'  accounts  ap- 
plied to  accounts  in  which  there  has  been  no  item  on 
either  side  for  more  than  six  years,  that  seems  to  us  now  to 
be  entirely  set  at  rest  by  the  decision  of  the  House  of  Lords 
in  Robinson  v.  Alexander  (ft),  that  was  a  case  brought  by 
appeal  from  the  Court  of  Chancery,  being  a  case  of  mer- 
chants' accounts,  in  which  there  had  been  no  item  on  either 
side,  for  a  period  greatly  exceeding  six  years  previous  to 
the  filing  of  the  bill.  The  defendant,  by  his  answer,  insisted 
on  the  Statute  of  Limitations  as  a  bar  to  the  account  sought 
by  the  bill,  and  there  is  no  doubt  it  would  have  been  a  bar 
if  the  exception  as  to  merchants'  accounts  is  confined  to 
cases  where  there  has  been  some  item  of  account  within  six 
years.  His  Honor,  the  Vice  Chancellor,  held  the  case  to 
be  within  the  exception  of  the  statute,  and  the  House  of 


(a)  6  T.  R.  193. 


{h)  8  Bligh.  362. 
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Lords,  after  taking  time  to  consider,  affirmed  the  decree  of 
his  Honor.  We  have  adverted  to  this  only  for  the  purpose 
of  shewing  that  our  judgment  proceeds  not  on  the  ground 
of  there  having  been  no  item  of  account  within  six  years, 
but  solely  on  the  ground  that  the  exception  in  the  statute  is 
inapplicable  in  such  an  action  as  the  present.  Judgment 
must,  therefore,  be  for  the  defendant 
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Judgment  for  Defendant 


Dixon  r.  Thobold. 

JHONTAGUE  CHAMBERS  moved  for  leave  to  sign 
judgment  on  a  scire  fiu^ias  for  de&ult  of  appearance,  upon 
an  affidavit,  which  stated,  that  the  defendant  had  called  at  a 
house  at  Hoddesdon,  and  was  told  by  a  female  he  found  there, 
and  who  represented  herself  to  be  the  defendant's  Jiouse- 
keeper,  that  he,  the  defendant,  was  somewhere  in  London, 
and  that  she  could  not  account  for  his  absence,  except  that 
he  was  avoiding  legal  process  :  whereupon  he  left  the  notice 
with  her.  He  contended,  that  it  was  sufficient  to  shew  that 
the  defendant  was  concealing  himself,  in  order  to  avoid  his 
creditors. 

Lord  Abinoeb,  C.  B. — That  is  sufficient    You  may  sign 
judgment 

Rule  granted. 


Whero  AQo- 
tice  of  fciro 
fadtt  wai  left 
with  ApenoQ 
who  vepre* 
lented  nenelf 
to  be  the  de- 
fendant*! 
housekeeper, 
and  who  stated 
that  the  de- 
fendant was 
somewhere  in 
London«and 
that  she  oould 
not  aooonnt  for 
his  absence, 
except  that  he 
wu  avoiding 
legal  process, 
the  Court 
granted  a  rule 
tosigttjndg- 
ment  for  non* 
appearance. 
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Serjeants'  Inn  Hall,  4  May,  1841,  before  Parke,  B. 

and  Alderson,  6. 

Pewtress  and  Others  v.  Annan. 
The  time  of        I  JHg  ^^  an  issue  under  the  Interpleader  Act,  to  try  the 

oeliTenDg  out  .  ,  *  ,  r    i_      j 

A  fiat  in  bank-  validity  of  an  execution  as  against  the  assignees  of  the  de- 
o^n^ve  S!.  fendant,  who  had  become  bankrupt.  The  parties  consented 
••^"date  Md  ^  ^^^^  *  special  case,  and  to  abide  by  the  decision  of 
iwuing"  within  Alderson,  B. 

c.  29,  and,  '  The  casc  was  as  follows :     The  plaindffii  are  wholesale 

Sm^of  deSVcr!  Stationers,  in  Gracechurch  Street,  in  the  city  of  London. 
A*^iR^"k*^^      The  defendant  is  a  printer,  residing  in  Watling  Street, 
OiBce  it  that     London.     The  defendant  being  indebted  to  the  plaintifls 
A  docket       ^^  the  sum  of  639/.  8^.,  and  being  pressed  for  the  payment 

mda^he-  ^^^^  ^^  ^^  "^^  ^^  ^^  December,  1840,  executed  a  war- 
moke  and  paid  rant  of  attorney,  authorizing  the  plaintiffii  to  enter  up  a 

for  at  twelve       ,  •        \  •       n       •%  i*      ^    -a     **  •»■■ 

o'clock.  About  judgment  against  him,  for  the  sum  of  1278JL  16^.,  with  a  de- 
ropt'i  «>odf  '  feazance  thereon,  indorsed  for  the  payment  of  the  said  sum 
^*2ter*!^  of  639i  8*.,  the  debt  due  to  the  plaintiffs,  with  lawful  m- 
fcdai.  On  terest,  on  the  7th  day  of  January,  1841.  The  warrant  rf 
bnt  after  the'     attorney  was  duly  registered  on  the  11th  day  of  December, 

wirSw  fo^  ^^^^-  ^^  ^®  ^^*  ^y  ^^  February,  1841,  the  defendant 
and  obtained      became   bankrupt,  by  beginning  to  keep  his  house  with 

froBi  the  Bank> 

rant  OiBce.  It  intent  to  defeat  or  delay  his  creditors.  On  the  8th  day  of 
wheUierlt^  March,  1841,  the  plaintiffii  entered  up  judgment  upon  the 
been,  at  any      g^^jj  warrant  of  attorney,  and  sued  out  a  writ  of  fieri  fiuaas, 

previous  tune         ^  , 

delivered  oat  to  directed  to  the  sheriffs  of  London,  requiring  them  to  levy 
credW  or  any  upon  the  goods  and  chattels  of  the  defendant,  the  sum  of 
KhSf  t^'^w,  623/.  6*.  9i,  due  to  the  said  plaintiffs  upon  the  said  judg- 
that  the  eze-      ment,  with  interest  thereon,  at  4i  per  cent  per  annum, 

eution  was  pro-  '■  * 

tectedby  2  &    from  the  8th  day  of  March,  1841,  with  18«.  costs  of  exe- 

'  '     '   cudon,  besides  poundage,  officers'  fees,  &c.     The  judgment 

was  so  signed  between  the  hours  of  eleven  and  twelve  o'clock 

on  Monday,  the  8th  day  of  March,  and  the  vmt  of  fieri 
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fiu^iasy  lodged  at  the   Secondaries'   Office,  in   Basinghall 
Street,  at  twelve  o'clock  at  noon,  the  warrant  on  this  writ 
was  directed  to  John  Edward  Whittle,  an  officer  of  the  said 
sheriffi  of  London,  who,  at  fifteen  minutes  before  two  of  the 
dock  in  the  afternoon  of  the  same  day,  levied  the  execution 
upon  the  defendant's  goods,  at  his  house,  in  Watling  Street, 
and  left  a  man  in  possession.  On  the  same  8th  day  of  March, 
twelve  o'clock  at  noon,  a  docket  was  struck  against  the  de- 
fendant, upon  the  petition  of  James  Battersbee,  of  Croydon, 
in  the  county  of  Surrey,  Gentleman,  and  a  fiat  bespoken 
and  paid  for,  and  in  the  afternoon  of  the  same  day,  but  after 
the  said  execution  had  been  levied,  the  fiat  was  called  for 
and  obtained  fix)m  the  Bankrupt   Office.     The  fiat  was 
dated  the  8th  day  of  March,  1841.     After  the  execution 
had  been  levied,  viz.  between  the  hours  of  five  and  six 
in  the  afternoon  of  the  same  day,  the  following  notice  was 
served  on  the  said  sheriffs,  and  on  the  man  in  possession, 
under  the  said  warrant      **  To   the  sheriffs  of  London, 
their  secondaries,  officers,  bailiffs,  and  all  others,  to  whom 
it  doth  or  may  concern.     I  hereby  give  you  notice,  that  a 
fiat  in  bankruptcy,  granted  on  the  petition  of  James  Batr- 
tersbee,  of  Croydon,  in  the  county  of  Surrey,  Gentieman, 
bearing  date  the  8th  day  of  March,  1841,  hath  been  duly 
issued  against  Wm.  Annan,  of  No.  46,  Watling  Street,  in  the 
city  of  London,  Printer,  &c.,  that  the  same  fiat  is  grounded 
on  an  act  of  bankruptcy  previously  committed  by  the  said 
Wm.  Annan,  and  the  said  fiat  will  be  opened  and  prosecuted 
immediately.     And  I  hereby  give  you  ftmher  notice  to 
withdraw  fix)m  the  possession  of  the  goods,  chattels,  and 
effects  seized  by  you,  under  the  execution  issued  against  the 
goods  and  chattels  of  the  said  Wm.  Annan,  and  you  are 
hereby  required  not  to  sell,  or  otherwise  part  with  the  same. 
And  I  hereby  ^ve  you  fiiither  notice,  that  in  case  you  sell, 
or  otherwise  part  with,  or  dispose  of  the  said  goods,  chattels, 
and  effects,  seized  as  aforesaid,  an  action  vdll  be  commenced 
against  yoii  for  so  doing.     Dated  this  8th  day  of  March, 
1841. 
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Robert   Russell^    No.   11,   Wellington   Street,   London 
Bridge,  Southwark.     Solicitor  to  the  Fiat" 

It  is  not  alleged  that  the  plaintiff  had  any  previous  notice 
or  information  of  an  act  of  bankruptcy,  docket,  or  fiat.    The 
said  fiat  was  opened,  and  the  defendant  was  duly  adjudged 
a  bankrupt  upon  the  said  act  of  bankruptcy  on  the  9th  day 
of  March,  1841,  and  on  the  same  day,  one  of  the  messengeiB 
of  her  Majesty's  Court  of  Bankruptcy  took  possession  of  the 
premises  of  the  said  defendant  in  Watling  Street  aforesaid, 
and  for  and  on  behalf  of  the  assignee  of  his  estate  and  efiects 
claimed  the  said  goods  and  chattels  so  seized  by  the  said 
sherifib  as   the  goods  and  chattels  of  the  said  assignee. 
Alexander  Bymer  Belcher  and  the  said  James  Battersbee 
were  duly  chosen  and  appointed,  and  now  are  the  assignees 
of  the  estate  and  efiects  of  the  said  defendant     On  the  18th 
day  of  March,    1841,  a  judge's  summons,  requiring  the 
plaJntiffs  and  the  assignees  of  the  defendant  to  shew  cause 
why  they  should  not  appear  and  state  the  nature  and  par- 
ticulars of  their  respective  claims  to  the  goods  and  chattels 
seized  by  the  sherifis  of  London,  under  the  writ  of  fieri 
facias  issued  in  this  cause,  and  maintain  or  relinquish  the 
same,  and  abide  by  such  order  as  might  be  made  herein, 
was  attended  on  behalf  of  the  plaintifl^  and  the  assignees  of 
the  defendant,  and  the  sherifis  of  London,  and  the  following 
order  was  made  by  the  Honorable  Mr.  Baron  Alderson: 
^^Upon  hearing  the  counsel  of  the  plaintifis,  and  attorneys  or 
agents  for  the  assignees  of  the  defendant,  and  for  the  sherifis 
of  Jx)ndon,  and  upon  reading  the  afiidavit  of  John  Edward 
Whittle,  I  do  order  that  the  goods  seized  under  the  fieri  &cias 
herein,  be  sold  by  the  said  sherifis ;  and  the  money  brought 
into  Court,  deducting  the  expenses  of  the  sale  by  the  said 
sheriffs,  and  that  then  the  said  sherifis  be  discharged ;  and 
that  if  the  parties  will  consent  to  a  special  case,  let  them 
state  it ;  and  if  not,  I  order  that  an  issue  be  tried,  whether 
at  the  time  the  execution  levied,  the  execution  was  valid  as 
against  the  assignees  of  the  defendant,  that  the  assignees  be 
the  plaintifis,  and  the  execution  creditors  defendants."    The 
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plaintifis  and  the  assignees  of  the  defendant  agree  that  the 
Honorable  Mr.  Baron  Alderson  shall  dispose  of  the  merits 
of  their  claims,  and  determine  the  same  In  a  summary  man. 
ner,  and  they  further  agree  that  the  question  for  the  opinion 
of  his  Lordship,  on  the  iocts  above  stated,  is, 

Whether,  at  the  time  the  execution  was  levied,  it  was 
vaUd  against  the  assignees  of  the  defendant?  If  his  Lordship 
shall  be  of  opinion  in  the  affirmative,  he  will  direct  that  the 
money  paid  into  Court,  under  the  said  order,  shall  be  paid 
to  the  plaintiffs,  but  if  in  the  negative,  then  to  the  assignees 
of  the  defendant  It  came  on  for  argument,  before  Parke, 
B.,  and  Alderson,  B.,  at  Serjeants'  Inn. 


1841. 


Pbwtebm 
■ndOthtn 

Annan. 


Dowling^  for  the  assignees.  The  assignees,  in  this  case, 
arc  entitled  to  have  judgment  The  words  of  the  2  &  3 
Vict,  c  29,  are  ^^  Whereas  by  an  act  passed  in  the  sixth 
year  of  the  reign  of  his  late  Majesty,  king  Grcorge  the 
Fourth,  intituled  ^an  act  to  amend  tlie  laws  relating  to 
bankrupts',  it  was,  among  other  things  enacted,  that  all  pay- 
ments, really  and  bon&  fide  made  by  any  bankrupt,  or  by 
any  person  on  his  behalf,  before  the  date  and  issuing  of  the 
commission  against  such  bankrupt,  to  any  creditor  of  such 
bankrupt,  (such  payment  not  being  a  fi*audulent  preference 
of  such  creditor),  should  be  deemed  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  banknipt  committed, 
and  that  all  payments  really  and  bona  fide  made  to  any 
bankrupt,  before  the  date  and  issuing  of  the  commission 
against  such  bankrupt,  should  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  committed,  and  that 
such  creditor  should  not  be  liable  to  refimd  the  same  to  the 
assignees  of  such  bankrupt,  provided  the  person  so  dealing 
with  the  bankrupt,  had  not,  at  the  time  of  such  pay- 
ment to  such  bankrupt,  notice  of  any  bankruptcy  com- 
mitted: and  whereas  by  an  act  passed  in  this  present  session 
of  parhament,  intituled,  ^  an  act  for  the  better  protection  of 
purchasers  against  judgments,  crown  debts.  Us  pendens,  and 
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iBats  in  bankruptcy,  it  is,  amongst  other  things  enacted^  that 
all  conveyances  by  any  bankrupt,  bona  fide  made  and  exe* 
cuted  before  the  date  and  issuing  of  the  fiat  against  such 
bankrupt,  shall  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  him  committed,  provided  the  person  or  per- 
sons, to  whom  such  bankruptcy  so  conveyed,  had  not,  at  the 
time  of  such  conveyance,  notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed :  and,  whereas,  it  is  expedient, 
that  fiuther  protection  should  be  given  to  persons  dealing 
with  bankrupts,  before  the  issuing  of  any  fiat  against  them : 
be  it  therefore,  enacted,  by  the  Queen^s  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same,  that 
all  contracts,  dealings,  and  transactions,  by  and  with  any 
bankrupt,  really  and  bona  fide  made  and  entered  into, 
before  the  date  and  issuing  of  the  fiat  agidnst  him,  and  all 
executions  and  attachments  against  the  lands  and  tenements, 
or  goods  and  chattels  of  such  bankrupt,  bona  fide  executed 
or  levied  before  the  date  and  issuing  of  the  fiat  shall  be 
deemed  to  be  valid,  notwithstanding  any  prior  act  of  bank, 
ruptcy  by  such  bankrupt  committed ;  provided  the  person 
or  persons  so  dealing  with  such  bankrupt,  or  at  whose  suit, 
or  on  whose  account  such  execution  or  attachment  shall 
have  issued,  had  not,  at  the  time  of  such  contract,  dealing 
or  transaction,  or  at  the  time  of  the  executing  or  levying 
such  execudon  or  attachment,  notice  of  any  prior  act  of 
bankruptcy  by  him  committed ;  provided  also,  that  nothing 
herein  contained  shall  be  deemed  or  taken  to  give  validity  to 
any  payment  made  by  any  bankrupt,  being  a  fitiudulent  pre- 
ference of  any  creditor  or  creditors  of  such  bankrupt,  or  to  any 
execution,  founded  on  a  judgment  on  a  warrant  of  attorney 
or  cognovit  given  by  any  bankrupt,  by  way  of  such  firaudulent 
preference."  In  the  first  place,  even  if  the  word  "  issuing^ 
stood  alone  in  this  act,  2  &  3  Vict  c  29,  it  sufficiently 
appears  from   the  case,   that  the   fiat  had   issued  before 
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the  execution  was  levied^  or  at  least  the  contrary  is  not 
shewn  by  the  execution  creditor.  And,  secondly,  the  words 
'^  date  and  issuing"  are  conclusive,  because,  even  admitting 
the  execution  to  have  been  levied  before  the  issuing  of  the 
fiat,  it  cannot,  on  the  facts  stated  in  this  case,  in  any  sense, 
be  said  to  have  been  levied  before  its  ^^  date."  As  to  the 
first  point,  no  substantial  extinction  can  be  pointed  out  be- 
tween the  plirase  **  issuing"  in  the  present  act  of  2  &  3  Vict 
c  29,  and  the  phrase  **  sued  forth"  in  the  general  bankrupt 
act  of  6  Geo.  4,  c.  16,  s.  6,  as  to  which  latter  phrase  it  has 
been  expressly  decided  by  the  Court  of  Review,  and  after- 
wards by  the  Lord  Chancellor,  on  appeal,  that  the  fiat  is 
to  be  considered  as  ^^sued  forth,"  at  the  time  when  the  ap- 
plication for  it  is  made  of  the  petitioning  creditor,  and  docket 
struck,  although  the  fiat  has  not  been  delivered  out  by 
the  officer  (a).  Also  in  Watkiru  v.  Maund  (6),  it  was  held, 
by  Lord  EUenborough,  that  where  a  commission  of  bank- 
rupt had  passed  the  great  seal,  although  it  was  never  opened 
or  acted  upon,  it  had  issued  withinthemeaningof  the49  Geo.  3, 
c.  121.  The  same  doctrine  may  be  collected  fix)m  Ex  parte 
Freeman  (c),  and  WydotDtCs  case  (d).  It  would  be  presuming 
laches  in  the  Lord  Chancellor,  to  conclude  that  the  fiat 
had  not  been  issued,  when  everything  was  done  by  the 
petitioning  creditor  to  entitle  himself  to  have  it  issued; 
and  as  the  presumption  must  be  the  other  way,  that  the 
Lord  Chancellor  performed  his  duty,  by  issuing  the  fiat 
at  the  proper  time,  it  rests  upon  the  execution  creditor 
to  rebut  that  presumption,  by  shewing  that  it  was  not,  in 
&ct,  issued,  till  a  later  period.  Secondly,  at  all  events, 
the  introduction  of  the  word  ^^date"  is  decisive  of  the 
question.  In  the  81st  section  of  the  6  Gea  4,  c  16,  (which 
this  act  of  2  &  3  Vict,  c.  29,  was  passed,  to  amend,)  the 
words  used,  with  regard  to  executions,  are,  '^all  executions, 
&c,  bona  fide  executed  or  levied  more  than  two  calendar 
months  before  the  issuing  of  such  commission ;"  and  in  the 
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(a)  Re  Rowe,  4  Deac.  68. 
(6)  3  Campb.  308. 


(c)  1  Rose,  380. 
id)  14  Ves.  91. 
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1841.  act,  2  &  3  Vict,  c.  29,  the  words  used  are,  **  executed  or 
^J^J^^^^j^  levied  before  the  date  and  laBuing  of  the  fiat."  Some 
and  OdMiB  meaning  must  be  given  to  the  word  ^date,"  and  the  only 
Ammam.  obvious  way  of  making  sense  of  it  is,  by  holding  that  it 
means  the  day  of  the  date,  and  that  in  order  to  entide  an 
execution  creditor  to  the  benefit  c^  the  act,  the  execution 
must  have  been  levied  at  some  time  on  the  day  befi»e 
that  on  which  the  fiat  is  dated.  This  will  exclude  many 
nice  and  troublesome  questions  as  to  a  firaction  of  a  day. 
The  case  of  Godson  v.  Sanctuary  (a),  may  be  dted  on  the 
other  ude  for  some  of  the  dicta  in  it,  but  on  the  view 
which  was  taken  by  Taunton,  J.,  and  on  which  the  case 
was  decided,  it  is  not  opposed  to  the  construction  con- 
tended for  by  the  assignees.  That  such  is  the  proper  view 
of  the  case,  appears  fix>m  the  authorities  collected  in  Cam* 
Dig.  tit.  <'  Tempt.**  (A).  It  is  also  to  be  observed,  that  the 
assignees,  in  this  case,  represent  the  general  body  of  cre- 
ditors^ whose  right  to  the  property  seized  in  execution 
becomes  vested  by  relation  at  the  time  of  the  act  of  bank- 
ruptcy, and  the  law  vdll  not  take  notice  of  the  fi:uction  of  a 
day  for  the  purpose  of  defeating  a  vested  right,  [Parke,  B. — 
That  is  assuming  the  question,  whether  any  right  was  vested 
in  the  assignees  at  the  time  of  the  execution  being  levied.] 
It  is  not  shewn  by  the  case,  that  the  execution  was,  in  point 
of  tact,  levied  before  the  *^  date  and  issuing  of  the  fiat,''  and 
it  was  for  the  execution  creditor,  who  claims  the  benefit  of 
the  act,  to  bring  his  case  clearly  within  its  terms. 

WiUee,  for  the  execution  creditors.  The  only  difficulty, 
in  this  case  arises  from  the  use  of  the  word  '^  date,"  as  to 
which  two  questions  arise.  One  is,  whether  it  means  the 
day  of  the  date,  which,  it  is  submitted,  it  clearly  does  not. 
It  has  no  necessary  connection  with  any  day,  though  for 
shortness  sake,  the  day  of  the  date  is,  in  ordinary  language, 
sometimes  called  the  date.     It  merely  means  the  particular 

(a)  4  B.  &  Ad.  255 ;  I  Nev.  &  Man.  5*i.  S.  C. 
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time  and  place^  at  which  an  instrument  is  given  or  de- 
livered. This  meaning  was  adopted  in  Armitt  v.  JBreame  (a). 
Then^  secondly,  if  date  does  not  mean  day  of  date,  does 
it  mean  anything  antecedent  to  issuing?  Clearly  not  The 
recital  of  the  2  &  3  Vict,  c  29,  first  speaks  of  date  and 
issuing,  and  then  in  a  subsequent  sentence,  of  issuing 
only.  Also  in  the  81st  section  of  the  6  Geo.  4,  c.  16, 
the  term  ''  date  and  issuing^  are  used  in  the  first  clause, 
and  '*  issuing"  only,  in  the  last,  evidently  in  the  same 
sense.  The  same  observation  applies  to  the  previous  bank- 
rupt code,  in  which  <*  issuing"  and  *'  date"  are  used  in- 
discriminately. The  49  Geo.  3,  c  121,  s.  2,  and  46  Geo.  3, 
a  125,  exemplify  this  position.  Besides,  the  word  *'  date" 
is  certainly  susceptible  of  the  same  sense  as  ^  issuing,"  and, 
therefore,  to  reconcile  the  words,  it  should  be  taken  to  be  used 
in  that  sense.  Therefore,  the  question  now  appears  to  be 
brought  to  this,  ^^  What  is  the  issuing  of  the  fiat?"  It  is 
submitted,  that  the  true  meaning  of  the  word  *' issuing,"  is 
delivery  out  of  the  custody  of  the  Lord  Chancellor,  as  a 
perfect  instrument  to  the  petitioning  creditor,  or  some  per- 
son on  his  behalf,  and  not  merely  the  affixing  of  the  Chan- 
cellor's or  Master's  signature ;  and  this  construction  of  the 
word  appears  to  be  consistent  with  the  expressions  of  the 
Lord  Chancellor,  in  the  course  of  the  argument  in  fFydoum*s 
case(b),  and  of  Lord  Ellenborough,  in  Watkim  v.  Maund{c). 
Also  in  Ex  parte  Freeman  {d\  although  the  great  seal  had 
been  actuaUy  affixed  to  the  commission ;  it  was  considered 
to  be  in  fieri,  while  it  remained  in  the  hands  of  the  Lord 
Chancellor.  Aato  He  JRotoe  (0),  that  case  was  decided  on 
quite  a  difierent  section  and  form  of  expression  fix>m  that 
which  occurs  in  the  present  case.  It  was  on  the  6th  section, 
which  requires  the  commission  to  be  ^'sued  out,"  within  two 
months  afier  declaration  of  insolvency.     Sir  John  Cross  and 
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(a)  2  Lord  Raym.  1076. 
(6)  14  VcH.  89. 
(c)  3  Campb.  308. 


((Q  1  Rose,  380. 
(e)  4  Deac.  68. 
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the  Lord  Chancellor,  in  their  judgments,  both  take  the  dis- 
tinction between  ''suing  ont^and'^issuing"  the  fiat,  thefoimer 
being  the  act  of  the  party  in  implying  for  the  fiat,  the  latter 
the  act  of  the  Court,  in  granting  it.  This  distinction  is  also 
clearly  pointed  out  by  the  Lord  Chancellor  in  WyiototCs 
coie,  already  cited.  Applying  these  observations  to  the 
present  case,  it  appears  that  the  '*  sumg  forth"  of  the  fiat 
was  before  the  execution  levied,  but  that  the  **  date  and 
issuing*  of  the  fiat,  was  after  the  levy.  The  execution  cre- 
ditor is,  therefore,  entitled  to  retain  the  amount  of  the  levy. 
[Alderton^  B. — Is  there  any  authority  as  to  taking  notice  of 
firactions  of  a  day  in  such  a  case  as  the  present?]  Yes  I 
Tkomoi  V.  Detanges  (a),  and  Godson  v.  Sanctuary  (6).  The 
latter  case  seems,  in  one  view  of  it,  to  be  decisive  in  &Your 
of  the  execution  creditor,  though  it  certainly  may  be  ex- 
pliuned  on  grounds  which  do  not  affect  the  present  case. 
He  was  then  stopped  by  the  Court 


Parblb,  B. — ^There  must  be  judgment  for  the  execution 
creditor.  The  time  of  delivering  out  the  fiat  firom  the 
hands  of  the  Lord  Chancellor  to  the  petitioning  creditor, 
or  some  person  on  his  behalf  as  an  operative  instrument,  is 
the  ''  date  and  issuing"  within  the  act ;  and,  prim&  fiicie, 
the  time  of  delivery  out  of  the  Bankrupt  Office  is  that  time. 
Only  one  such  delivery  out  is  stated  in  the  case,  and  that 
too  late,  and  we  cannot  intend  that  there  was  a  previous 
one,  in  order  to  defeat  the  execution. 

Alderson,  B.— *The  Bankrupt  Office  must,  in  fact,  be 
considered  as  the  office  of  the  Lord  Chancellor  for  this 
purpose,  and  the  delivery  out  of  the  Bankrupt  Office  to  the 
petitioning  creditor,  or  some  person  on  his  behalf,  is,  prim& 
fiicie,  the  "date  and  issuing"  of  the  fiat  If  there  was  any 
previous  delivery  to  any  person  on  behalf  of  the  petitioning 


(a)  2  B.  &  Aid.  586.      (6)  4  B.  &  Adol.  255 ;  1  Nev.  &  Man.  52,  S.  C. 
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presume  that  there  was  any  such  delivery.  Therefore,  I 
agree  that  there  must  be  judgment  for  the  execution  cre- 
ditor. 

Judgment  for  the  execution  creditor  (a). 
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(a)  Gurnet,  B.,  had  expressed 
a  similar  opinion  in  a  case  of 
Tkarquand  v.  EviU,  tried  at  the 
Nisi  Prius  Sittings,  at  Westmin- 
Bter,  on  the  Friday  previous,  but 
in  that  case  the  assignees  having 
proved  the  time  when  the  fiat  is- 
sued, and  the  execution  creditor 
not  having  offered  any  evidence 
of  the  time  of  levying  the  exe- 


cution, Gitni€y,  B.,  directed  the 
jury  that  they  might  presume, 
from  the  absence  of  such  evidence, 
that  it  had  not  been  levied  before 
the  date  and  issuing  of  the  fiat, 
and  there  was  a  verdict  for  the 
assignees.  Erie,  Piatt,  and 
Ckasby  for  the  plaintiffs.  Sir 
F.  PoUock,  Kelly,  and  WUles  for 
the  defendant. 
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IN  THE  FOURTH  TEAR  OF  THE  REIGN  OF  YICTORLL 


l^-*^-  Ex  parte  Witty  and  Salt. 

The  certiicate  A  ALFOURD^  Serjt,  moved  for  leave  to  amend  the  cer- 
ledgmentof  '  tificate  of  the  acknowledgment  of  two  married  vromen, 
Tc^J^Tuk^  taken  under  the  3  &  4  Wm.  4,  c  74.  The  certificate  pur- 
mider  the  3  &  ported  that  they  had  acknowledged  the  execution  of  in- 
74,iutedthem  dentures  of  lease  and  release;  they  were  parties  only  to 
luiowl^^  *^®  indenture  of  release.  {^Tindal^  C.  J. — How  can  we 
the  eiecatum     order  the  amendment  after  the  fact  is  certified  and  sworn 

of  indenturet 

ofleaieand  to?]     The  case  might  be  considered  analogous  to  that  of 

wereptftiet  Evofu  dem.  Davies  and  Wife,  defendants  (a),  where  the. 

^turet  of  re-  ^^^^  ordered  an  amendment  of  the  roll,  by  an  indorsement 

letM :  The  of  the  proclamations  of  a  fine,  at  the  Comt  of  Great  Sessions 

Court,  apon        ,  * 

motion,  refbfed  m  Wales,  under  the  11  Geo.  4,  and  1  Wm.  4,  c  70. 

to  order  the 
amendment  of 

the  certificoe.        TiNDAL,  C.  J.— The  cases  are  not  at  all  analogoua 

Mauls,  J. — If  the  Court  were  to  grant  the  application 
it  would  in  efiect  order  the  alteration  of  an  affidavit 


Motion  refused. 


(a)  Ante,  vol.  7,  p.  259 ;  S.  C.  5  Bing.  N.  C.  229»  and  6  Scott,  372. 


''  Commonwealth  of 
Pemisylvanim 

City  of 

Philadelphia, 

to  wit. 
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Ex  parte  Alice  Shaw. 

TaLFOURD,  Seijt,  moved  that  the  affidavit  of  verificar  Thei^daTit 
tioD  of  the  acknowledgment  of  AUce    Shaw,  a  married  tcknowiedg. 
woman,  made  in  pursuance  of  the  3  &  4  Wm.  4,  c  74,  and  "S woman*'" 
of  the  rule  of  H.  T.,  4  Wm.  4  (a),  might  be  received.     The  J^?  i?  ">'- 
proceedings  were  regular,  except  in  the,  title,  and- com-  menoed m  fol. 
mencement  of  the  affidavit  of  acknowledgment,  which  were  remembered 

^_  /•  ii^„  .  that  on  ^e 

as  follow:—  lOthof  De- 

cember, 1840, 
came  before 

Be  it  remembered,  that  on  the  IQth  me,  T.  B. 

day  of  December,  1840,  came  before  minof  Phik. 

>me,  Thomas  Binns,  Esquire,  Alder-  jf  |^^?*^^ 

man  of  Philadelphia,  Commonwealth  ui  due  coone 

of  Pennsylvania,  John   Slack,  &c.,  andawom, 

and  in  due  course  of  law  deponed  and  sworn,  &c.**  prooeeddfin" 

The  document  then  went  on  in  the  ordinary  form  of  an  the  fonn  of  an 

•^  affidavit,  wag 

affidavit,  the  words  ^^  and  this  deponent  further  saith"  being  tubacribed  by 
occasionally  introduced.  The  affidavit  was  signed  by  the  and wuao" ' 
deponent,  and  was  stated  to  be  **  sworn  and  subscribed  Se^ulwiriio^f 
before  me,  Thomas  Binns."    It  was  accompanied  by  the  tarial  antiil- 

.  ,  c*te.    The 

usual  notarial  certificate.    The   objection  raised  by  the  Court  directed 

/«*  i*    t  •     r^  y         '  •  the  affidavit  to 

officer  of  the  Court  was,  that  it  was  not  m  exact  com-  \^  received, 
pliance  with  the  form  given  in  the  rule  of  Court,  H.  T.,  ^^^^^^ 
4  Wm.  4.     By  one  of  the  provisions  of  that  rule,  it  was  compliance 
declai^  ^^  that  the  affidavit  shall  be  in  the  form  hereunto  of  H.  T.,  4 

^)Vm    A 

annexed,  subject  to  such  variations  as  the  circumstances  of 
the  case  shall  render  necessary.**  [Tindal,  C.  J. — ^Tbis 
certainly  seems  a  very  unnecessary  alteration  in  the  form 
prescribed]  It  was,  however,  a  mere  formal  alteration, 
and  the  document  was  as  much  an  affidavit,  as  if  it  was 
drawn  up  in  the  exact  words  pointed  out  by  the  rule. 

TiNDAL,  C.  J.— The  document  at  first  would  seem  to  be 

(a)  Ante,  voL  3,  p.  789* 
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1841.        a  mere  recital  that  John  Slack  was  sworn,  but  afterwards  it 
^^^^         assumes  the  form  of  an  affidavit,  and  as  it  is  accompanied 
9-  by  the  certificate  o£a  notaiy  public,  I  think  it  may  pass. 

Shaw. 

Fiat. 


Ex  parte  Brucb. 

The  Court  will  M^UDLOW^  Seijt,  moved  that  Elizabeth  Bruce  might  be 
with^!^-  permitted  to  convey  her  interest  in  a  certain  estate,  with- 
dant  of  a  ^^^  ^^  concurrence  of  her  husband,  under  the  provisions 

married  woman  ^  ^  * 

henelf.  upon  of  the  3  &  4  Wm.  4,  c  74,  s.  91.  The  married  woman 
mider  the  91tt  herself  made  no  affidavit,  but  the  affidavits  of  two  other 
r?  4rwmr4  P^"K)ns  were  produced,  one  of  whom  stated  the  bankruptcy 
«•  74,  for  an  of  the  husband,  while  the  other  deposed  to  his  disappear- 
oonTeyanee  of    ance  fit>m  his  home  in  the  month  of  December,  1840. 

the  property  of 
the  wife,  wiUi- 

out  the  con.  TiNDAL,  C.  J.— That  vdll  not  do.     The  91st  section  of 

enrrenoe  of  her  ' 

hoiband.  the  Statute  expressly  provides  that  the  concurrence  of  the 

husband  shall  be  dispensed  with  only  upon  the  application 
of  the  wife.  We  have  already  decided,  that  the  affidavit  of 
the  wife  is  necessary  to  negative  communication  with  her 
husband  {Ex  parte  Mary  Williams)  (a),  for  it  by  no  means 
follows  that  she  does  not  know  where  her  husband  is. 

Ludlow,  Seijt,  urged  that  the  delay  of  the  long  vacation 
would  be  highly  inconvenient  to  the  parties,  and  that  there 
would  not  be  time  to  procure  the  affidavits  of  the  wife  (the 
motion  being  made  on  the  last  day  of  term),  and  the  Court 
directed  the  order  to  be  made,  but  not  to  be  taken  oat  of 
the  office  until  the  affidavit  of  the  wife  was  produced. 

Granted  on  those  terms. 
(a)  Ante,  p.  72. 
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1841. 

Dunn  r.  Di  Nuovo. 
J.  HIS  was  an  action  to  recover  the  sum  of  163i  16*.  for  The  plaintiff 

declared  for 

rent  m  respect  of  the  use  and  occupation  of  apartments  by   163/.  ]6», 
the  defendant  in  the  plaintiff's  house.     The  first  count  of  amount  of  rent 
the  declaration  stated,  that  by  an  afireement  dated  the  25th  5^"?®^  ^  ^ 

'  ./         ~o  due  in  respect 

February,  1839,  made  between  the  plaintiff  and  defendant,  of  the  use  and 

,  -    ,  .       -       occupation  of 

certain  rooms  and  apartments,  part  of  the  messuage  in  the  apartments  in 

occupation  of  the  plaintiff,  were  let  by  him  to  the  defend-  ^^e  defondMit, 

ant,  at  djie  weekly  rent  of  3/.  3*.,  with  an  additional  weekly  ^^^  ^^^  y^» 

charge  of  4*.  for  coals,  for  the  term  of  twelve  months,  from  weekly  rent 

the  said  25th  February,  with  option  to  the  defendant  to  of  February, 

give  up  the  same  at  the  expiration  of  eight  months ;  that  24th  *of*Fcbru- 

the  defendant  entered  and  became  possessed,  &c.,  on  the  *ry,i840.  The 

defendant 

day  and  year  aforesaid,  and  continued  in  possession  for  fifty-  pleaded  as  to 
two  weeks,  until  and  upon  a  certain  day,  to  wit,  the  24th  renTcUimed  as 
February,  1840,  when  a  laige  sum  of  money,  to  wit,  the  5^®^^"^ 
sum  of  163i  16^.,  became  due  and  was  payable  from  the  the  27th  of  ^ 
defendant  to  the  plaintiff,  whereby,  &c.     There  was  also  a  payment, 
second  count  upon  an  account  stated.  df^fwas^un-^ 

The  defendant  pleaded,  secondly,  as  to  so  much  of  the  certain,  the  pe- 

*^  "^  nod  between 

first  count  as  related  to  the  non-payment  of  so  much  of  the  the  25th  of 
rent  claimed  to  have  accrued  due  before  and  on  the  27th  ^he  27tlf of^ 
day  of  July,  1839,  that  the  plaintiff  ought  not  to  have  or  f^i^;^^^ 
maintain  his  suit,  because,  &c.,  payment  in  full  satis&ction  weeks  and  five 
anddischai^:  Verification.  the  words'**  and 

Demurrer,  assigning  for  cause,  that  the  said  plea,  secondly  ^  rdected  so 
above  pleaded,  was  not  pleaded  with  sufiicient  certainty ;  "  to  render^ 
that  the  defendant  did  not  shew,  with  sufficient  certainty,  cable  only  to 
to  how  much  of  the  rent,  claimed  by  the  first  count,  the  twenty-one 
plea  was  intended  to  apply;    that   the  defendant  should  ''•«^- 
have  shewn,  by  a  specific  allegation   in   that  behalf^  the 
number  of  weeks  in  respect  of  which  the  rent  mentioned 
in  that  plea,  and    to  which  that   plea   was  intended  to 
apply,  accrued    due;  that    the  defendant  ought   not  to 
have  left  it  to  the  Court  to  estimate  the  amount  of  rent 

VOU  UL  III  D.  p.  c. 


\ 
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1841.       as  to  which  the  plea  was  pleaded,  or  the  number  of  weeks 

^~^^  in  respect  of  which  the  rent  accrued  due ;  and  also,  for  that 

»•  the  introductorj'  part  of  the  plea  should  have  stated  the 

amount  m  moneys  numbered,  of  that  part  of  the  rent  to 

which  the  plea  was  intended  to  apply. 

Channelly  Serjt,  in  support  of  the  demurrer.  The  plea 
did  not  ascertain,  with  sufficient  certainty  to  what  portion 
of  the  declaration  it  was  intended  to  apply ;  but  the  de- 
fendant should  have  disclosed,  with  greater  precision,  the 
amount  which  it  was  intended  to  cover,  and  the  period  in 
respect  of  which  that  amount  was  due.  It  was  le^  to  the 
plaintiff  to  conclude  what  was  the  proper  meaning  to  be 
applied  to  the  allegations  made ;  but  he  might  misappre- 
hend the  intentions  of  the  defendant.  In  Com.  Dig.  tit. 
"  Pleader/*  (E  27),  it  was  laid  down,  "  If  a  plea  goes  only 
to  part,  it  must  ascertain  the  part  of  the  declaration  to 
which  it  is  applied ;  as  in  debt  for  rent  for  several  years, 
if  the  defendant  says,  quoad  201.,  parcel  of  rent,  nil  debet, 
and  does  not  sliew  when  the  rent  was  due."  Looking  at 
the  calendar,  it  would  be  seen  that  the  time  from  the  25th 
Feb.  to  the  27th  July,  was  twenty-one  weeks  and  five  days ; 
but  as  no  rent  could  accrue  on  the  last-named  day,  the 
plaintiff  was  left  in  uncertainty  whether  the  odd  days  were 
intended  to  be  recovered  or  not. 

Manning^  Serjt,  in  support  of  the  plea.  The  rejection 
of  the  words  "and  on"  from  the  plea  would  render  it  intel- 
ligible, and  these  might  be  rejected  as  surplusage.  The 
plea  would  then  appear  to  allege  the  rent  to  have  accnied 
due  before  the  27th  July,  which  might  be  on  the  22nd 
July,  which  would  be  the  termination  of  a  week.  [^Afoule, 
J. — You  cannot  avail  yourself  of  the  fact  of  repugnancy; 
because  for  anything  that  appears  there  might  have  been 
an  apportionment  of  rent,  so  as  to  make  it  really  due  on  the 
27th  July.  Tinda/,  C.  J. — If  it  were  as  you  suggest^  the 
plaintiflP  might  insist  that  he  was  entitled  to  have  the  very 
day  stated  up  to  which  you  rely  on  payment    But  is  not  your 


V, 

Di  Nuovo. 
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plea  also  open  to  this  objection,  that  you  say  nothing  as  to  1811. 
the  rent  due  subsequently  to  the  27th  July,  1839?  The  d^nn 
plaintiff  claims  an  account  accruing  due  in  1840.]  That 
was  not  an  objection  on  demurrer;  but  the  plaintiff  should 
have  signed  judgment  for  want  of  a  plea.  Com,  Dig.  tit 
«  Pleaded  (C  21). 

TiNDAL,  C.  J* — I  do  not  think  that  we  have  any  right 
to  reject  the  words  ''  and  on**  as  surplusage,  especially  as 
the  plaintiff  has  shewn  us  that  in  consequence  of  some  ar- 
rangements between  the  parties  the  specific  defence  is  left 
in  doubt  The  plea  seems  to  say,  that  up  to  a  certain  day 
the  defendant  has  paid  the  rent ;  but  the  plaintiff  saying 
that  there  is  an  uncertainty  as  to  the  meaning  intended  to  be 
conveyed,  he  has  a  right  to  put  the  defendant  out  of  Court. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  Plaintiff. 


Ex  parte  Susan  Stone. 
x^HANNELLi  Sent,  moved  for  an  order  to  dispense  with  In  support  of 

1.  o  ■"  application 

the  concurrence  of  the  husband  of  the  applicant,  Susan  for  an  order  to 
Stone,  to  the  deeds  of  conveyance  of  certain  property  under  theroncur- 
the  3  &  4  Wm.  4,  c.  74,  s.  91.     The  affidavits  disclosed  the  ^'^n'd*^^ 
following  facts : — Mrs.  Stone,  under  the  will  of  her  father,  manied  woman 

,  ,       _  ,  to  the  deeds  of 

became  entitled  to  the  fee  simple  of  one-sixth  part  of  a  conveyance  of 
messuage  in  Oxford.  In  or  about  the  month  of  February,  ^^  undOT^  3 
1841,  her  husband  absconded  from  his  dwelling-house,  at  ?i^^?'.^*^ 
Oxford,  to  avoid  being  arrested,  and  came  to  London ;  but  was  sworn  that 
after  having  remained  there  until  the  30th  of  March,  on  had  absconded 
that  day  he  sailed,  in  the  capacity  of  surgeon,  on  board  an  hJS^^^tal^ 

for  Port  Philip; 
that  since  the  departare  of  the  ship,  hb  wife  had  heard  nothinff  of  him.  and  th«t  she  believed  him 
to  be  on  his  said  voya^  ;  that  her  hosband  had  been  made  a  oankrupt,  and  that  her  interest  in 
the  property  in  question  passed  to  his  assignees,  and,  also,  that  her  husbaDd,  having  nld  the 
property,  me  was  desirous  of  compledng  tM  conveyance :  Hdd,  sufficient. 

I  I  I   2 


Stone. 
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1841.       emigrant  ship  for  Port  Philip,  New  South  Wales.     The 
TT^^""^    affidavit  of  Mrs.  Stone  further  stated,  that  she  had  not  since 

Jbx  parte 

Susan  received  any  letter  from  him ;  that  she  was  ignorant  whether 
he  was  living  or  dead ;  and  that  she  did  not  believe  him  to 
be  in  the  United  Kingdom,  but  on  his  said  voyage  to 
Australia*  The  affidavit  then  went  on  to  allege,  that  the 
husband  of  the  applicant,  before  he  so  absconded,  caused  to 
be  sold  her  interest  in  the  estate  to  which  she  was  entitled, 
and  that  she  was  now  desirous  of  completing  the  sale.  It 
also  stated  that  a  fiat  in  bankruptcy  had  issued  against  her 
husband,  and  that  assignees  had  been  appointed,  to  whom 
her  beneficial  interest  in  the  property  passed. 

TiNDAL,  C.  J. — All  that  you  want  is,  valeeU  quantum. 
Let  the  order  be  made. 


Doe  dem.  Gibbard  v.  Roe. 

Service  in  ^HEEy  Serjt,  moved  for  judgment  against  the  casual 

ejectment  upon  .      .           rr^t                •                     •      ,i                    •           /» 

•  lunatic  te-  cjector.     1  he  premises  were  m  the  possession  of  two  per- 

^^  ^  sons ;  namely,  Mrs.  Moss  and  Mr.  Northhouse.     Mrs.  Moss 

8ei»ice,  on  •' 

which  to  obtain  was  a  lunatic,  confined  in  an  asylum ;  in  a  conversation  with 

judgment  ,                           , 

agvnst  the  her  son,  it  was  ascertained  that  no  committee  had  been  ap- 

After  repeMed  pointed,  and  he  suggested  that  the  service  should  be  efiected 

attempt  to  upon  her  personally,  in  the  asylum,  in  which  she  was  con- 

nant  in  posses-  fined,   and  this  was  accordingly   done.      [Tindal,    C.   J. 

the  declaration  That  will  do  (a).]     With  regard  to  the  case  of  Mr.  North- 

boLron*the  ho^se,  the  affidavits  disclosed  repeated  unavailing  efforts  to 

T  ^  *^^**J5n  diA  ^^^^^  personal  service  on  him ;  and  they  also  stated,  that 

first  day  of 

Term  a  letter 

was  received  (a)  Doe  v.  ^ri^ri/,  Barnes,  190;      title,  1  B.  &  P.  385;  Vide,  also 

fro™  J>*«  *^-  Vide,  Doc  d.  Ayletbury  v.  Roe,  2      Doe  d.  Brown  v.  Roe,  ante,  vol.  6, 

l^i^dly.  Chit  Rep.  183 ;  Ooodtitle  v.  Bad^      p.  270. 

acknowledging 

the  receipt  of  the  copy  of  the  declaration ;  Hdd,  suflKcient  to  raise  a  presumption  that  it  had 

reached  the  hands  of  the  defendant  on  the  day  before  Term. 
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on  the  2l8t  May,  (the  day  before  Term)  a  copy  of  the  de-  1841. 
claration  was  left  at  his  house,  which  was  the  premises  in 
dispute.  On  the  next  day,  a  letter  was  received  firom  his 
attorney,  which  was  dated  the  21st  May,  and  in  which  it 
was  admitted  that  the  declaration  had  then  reached  his 
hands. 

TiNDAL,  C.  J. — Putting  all  the  circumstances  together, 
there  is  reasonable  ground  to  suppose  that  the  declaration 
came  to  his  possession  on  the  21st  May,  the  day  before 
Term. 

Rule  granted. 


Curtis  v.  Rickards. 

M  ALFOURDf  Serjt,  moved  for  the  discharge  of  the  de-  whore  on  an 
fendant,  a  prisoner,  under  the  provisions  of  the  48  Geo.  3,  ^harffe"**** 
c.  123,  s.  1.     The  sum  for  which  the  prisoner  was  in  cus-  prisoner  out  of 

*  ,  custody  under 

tody,  was  20^  5«.,  which  had  been  recovered  by  a  judg-  the  proTisions 

ment     The  debt  had  originally  amounted  to  27i  5^,  but  3^  c.  123,  g.  1] 

had  been  reduced  by  the  payment  of  7i  on  account,  before  ^^^f^ol*' 

judgment.     The  prisoner  was  now  prepared  to  shew  upon  the  prisoner 

proposed  to 

affidavit,  that  by  previous  payments,  the  amount  of  the  debt  shew,  by  affi- 
in  reality,  was  below  20/.  [Maule,  J.— That  might  have  ^bt\2n)^ 
been  shewn  at  the  triaLl  reduced  below 

w^^u  oucfTu  oi.  MAC  Miauj  20ii,  before 

action  brought: 

TiNDAL,  C.  J. — ^We  cannot  make  the  order  for  the  dis-  ftued  to  enter- 
chaise  of  the  prisoner.  '^^^ 

Motion  refused. 
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1841. 

F.  T.  West,  Executor  of  John  West,  v,  Blakeway. 

The  plaintiff  C  OVEN  ANT.     The  declaration  stated  that  John  West, 

covenant,  and  ^^  ^^^  lifetime,  and  before  and  at  the  time  of  the  making, 

Se  ^«i  *th*'**^'*  ^^''  ^^  lawfully  possessed  of  the  tenements,  &c.,  for  the 

making  of  a  residue  of  a  certain  term  of  years ;  and  being,  &c.,  he  did, 

lease  in  the  , 

lifetime  of  J.  on  the  30th  May,  1818,  by  an  indenture  made  between 
the  plaintiff  was  ^^hn  West  of  the  one  part,  and  the  defendant  of  the  other 
surviving  exe-    p^^,  (profert)  demise  and  lease  to  the  defendant  a  certain 

cutor,  by  which    *^       '  >*^  / 

certain  premi-  messuage,  with  the  outhouses  and  gardens  thereto  belonging, 
mised  to  the  to  have  and  to  hold  to  him,  his  executors,  &a,  for  21 
term*  c^e-  *  J^^"^*  ^^' »  ^^^  ^^^  defendant  for  himself  covenanted  with 
nants  bein^       John  West  amomr  other  thinfi;s,  that  he  would  well  and 

contained  in  .  i         i    i  i 

the  instrument  effectually  repair  and  uphold,  support,  sustain,  maintain, 

mJnudn  ^  ^^^  "^^^P  ^^^  ^^  messuage  and  tenements,  walls,  &c.,  and 

bTrov"*  *°to  ^'  erections  and  improvements,  which,  diuing  the  said  term, 

on  the  demised  thereby  granted,  should  be  erected,  made,  or  set  up,  in  and 

premises,  %nd  .  . 

to  surrender  upon  the  said  premises,  or  any  part  thereof;  and  the  said 
the  premises  demised  premises  and  every  part  thereof,  and  all  such  build- 
with  all  such      j^r-g  ^nd  improvements  as  aforesaid  being  so  in  all  thimrs 

improvements,  .  . 

&c.,bein^well  well  and  sufficiently  repaired,  upheld,  &c.,  at  the  end,  or 

maintained.  Other  sooner   determination   of  the   said  term,  peaceably 

^ffinffAe  would  leave,  surrender,  and  yield  up  to  the  said  John  West, 

making  of  a  his  executors,  &c.,  together  with  the  several  fixtures,  &c. ; 

green-house,  .  ,  . 

which  was  an  by  virtue  of  which  demise  the  defendant  entered  into  and 
improvnnent  upon  the  said  demised  premises,  &c.,  and  became  thereof 
ontheDremi-  possessed,  &c.  The  title  of  the  plaintiff  as  surviving  exe- 
moval  before  cutor  under  the  will  of  John  West  was  then  set  out,  and  the 
of  thepremwes.  declaration  went  on  to  allege  that  nevertheless  the  defendant 
pleaded  that  he  ^^^  "^^  "^^  would,  from  time  to  time,  &c.,  repair,  uphold, 

assigned  the 

premises  to  one  T.  J.  B.,  who  assigned  them  to  J.  P.,  who  assigned  them  to  W.  H.,  and  that 
It  was  agreed  between  the  testator  and  the  said  W.  H.,  and  the  said  testator  then  promised  the 
said  W.  H.,  that  if  he  would  make  and  set  up  a  certain  improvement,  to  wit,  a  green-house,  in 
and  upon  the  demised  premises,  he  should  be  at  liberty  to  pull  down  and  remove  the  same : 
Replication,  de  injuria.  At  the  trial  of  the  cause,  the  jury  returned  a  verdict  for  the  defendant  on 
the  issue,  but  assessed  conditional  damages  to  the  plaintiff.  Upon  motion  for  judgment  oon 
obstante  veredicto ;  Held,  that  the  plea  was  ill,  as  setting  up  a  parol  agreement  to  vary  a  con- 
tract under  seal. 
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mamtauiy  and  keep,  &c.,  all  the  erections  and  improvements,        1 841 . 
which,  during  the  said  term  thereby  granted,  were  erected,     ^'^f^^ 
made,  and  set  up  in  and  upon  the  said  demised  premises,  »•  . 

&c. ;  nor  did  leave  the  same  premises,  &c.,  so  in  all  things 
sufficiently  repaired,  &c.,  but  on  the  contrary  thereof,  &c. ; 
and  also,  that  the  defendant  sufiered  and  permitted  a  certain 
erection  and  improvement,  to  wit,  a  certain  green-house, 
which,  during  the  said  term  had  been  erected,  made,  and 
set  up,  and  was  then  standing,  and  being  in  and  upon  the 
said  premises,  &c.,  to  be,  and  the  same  was  then  pulled  down 
and  prostrated,  and  the  materials  therefrom  coming,  wholly 
removed,  contrary,  &c.,  by  means  whereof,  &c. 

The  defendant  pleaded  four  pleas :  first,  denying  the  erec- 
tion of  the  green-house;  secondly,  that  he  had  not  permitted 
the  said  green-house  to  be  pulled  down  and  prostrated,  nor 
the  materials  to  be  removed  modo  et  form& ;  thirdly,  that 
after  the  making  of  the  indenture  in  the  declaration  men- 
tioned, and  the  time  therein  mentioned,  and  before  the 
committing  of  the  grievances  alleged,  and  in  the  lifetime  of 
the  deceased  John  West,  to  wit,  &c.,  the  defendant  by  his 
deed  poll  (profert)  granted  to  T.  J.  B ,  his  executors,  &c., 
the  said  premises,  with  the  appurtenances,  to  hold  during 
all  the  then  residue  of  the  said  term  so  to  him,  the  defendant, 
demised:  that  the  said  T.  J.  B.,  in  like  manner,  assigned 
the  same  to  one  J.  P.,  who,  in  like  manner,  assigned  to 
W.  H.,  who  assigned  to  William  Hicks,  who  entered  and 
became  possessed:  and  the  said  William  Hicks  being  so 
possessed,  and  the  said  immediate  reversion  being  in  John 
West,  it  was  agreed  between  them,  and  the  said  John  West 
then  promised  the  said  William  Hicks,  that  if  the  said  Wil- 
liam Hicks  would  make  and  set  up  a  certain  erection  and 
improvement,  to  wit,  a  green-house  in  and  upon  the  said 
demised  premises  dining  the  continuance  of  the  said  term, 
he,  the  said  W.  Hicks,  should  be  at  liberty  to  pull  down 
and  remove  such  green-house  at  the  expiration  of  the  said 
term,  provided  no  injury  was  done  to  the  said  demised  pre- 
mises by  the  removal  of  the  said  green-house :  that  afler- 
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1841.        wards,  during  the  continuance  of  the  said  term,  and  during 
West        ^^^  lifetime  of  the  said  John  West,  the  defendant  William 

_     ^'  Hicks  confidimr  in  the  acreement  and  promise  of  the  said 

Blakkway.  ^^  ^^  ^    . 

John  West,  did  set  up  and  make  such  erection  and  improve- 
ment, to  wit,  the  said  green-house,  in  the  said  breach  of  the 
said  covenant  mentioned,  in  and  upon  the  said  demised  pre- 
mises ;  and  further,  in  pursuance  of  the  said  agreement  and 
promise,  he  did,  afterwards,  and  at  the  expiration  of  the  said 
term,  pull  down  and  remove  the  said  green-house  from  off 
the  said  demised  premises,  &c. :  Verification.  Fourthly,  the 
defendant  paid  722.  3«.  into  Court,  and  pleaded  that  the 
plaintiff  had  not  sustained  damage  further  than  to  that 
amount 

Replication,  taking  issue  on  the  first  and  second  pleas;  de 
injuria  to  the  third  plea ;  and  to  the  fourth  plea  alleging  that 
the  plaintiff  ought  not  to  be  barred,  because  he  had  sus- 
tained damage  to  a  greater  amount  than  72L  Ss.     Issue. 

The  cause  was  tried  at  Guildhall  at  the  sittmgs  after 
Easter  Term,  1840,  when  a  verdict  was  found  for  the 
plaintiff  upon  the  first,  second,  and  fourth  issues,  with  351, 
damages,  and  for  the  defendant  on  the  third  issue ;  but  con- 
ditional damages  were  assessed  on  the  third  issue,  the  jury 
declaring  that  90/L  was  the  amount  of  damage  sustained  by 
the  plaintiff  in  that  respect,  in  the  event  of  his  being  enti- 
tled to  recover  upon  the  breach  alleged. 

•  Talfourdt  Seijt,  in  the  following  Trinity  Term^  moved 
for  a  rule,  calling  upon  the  defendant  to  shew  cause  why 
judgment  should  not  be  entered  for  the  plaintiff  on  the  third 
issue  with  90/.  damages,  notwithstanding  the  verdict  found 
by  the  jury.  He  contended  that  the  defence  set  up  by  the 
third  plea  was  insufficient,  upon  the  general  principle  that  a 
contract  under  seal  could  not  be  varied  by  a  parol  agree- 
ment Thompson  v.  Brown,  (a)  Heard  v.  Wadham,  (6)  Rex 
V.  Bingham,  (c) 

(o)  7  Taunt  656.  (c)  3  Yo.  &  Jer.  101, 

{b)  1  East,  619. 


Blakeway. 
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Bampas^  Serjt,  and  Chilton,  in  the  following  Easter  Term  1841. 
shewed  cause.  The  question  involved  in  this  case  was  not  Webt" 
80  broad  in  its  character  as  had  been  contended  on  moving 
for  the  rule ;  and  the  proposition  that  a  specialty  could  not 
be  varied  by  a  parol  agreement  was  too  well  established  to 
be  doubted.  But  the  present  case  must  be  viewed  as  if 
Hicks,  the  assignee  of  the  lease,  had  been  the  agent  of  the 
testator,  who  was  the  original  lessor,  and  had  removed  the 
green-house  by  his  authority.  The  present  defendant  had 
no  power  to  interfere  between  them  as  to  any  agreement 
they  might  choose  to  make,  and  the  person  of  whom  the 
plaintiff  was  executor  having  deprived  himself  of  an  advan- 
tage which  he  might  have  derived  firom  a  third  party,  it 
would  be  mijust  in  the  extreme  to  call  upon  the  present 
defendant  to  satisfy  that  executor  for  the  mischief  arising 
from  the  testator's  act.  [^Tindal,  C.  J. — Would  it  have  been 
a  sufficient  answer  to  this  declaration  to  say,  that  the  tes- 
tator gave  permission  to  the  defendant  to  remove  the  green- 
house ?  And  can  there  be  any  distinction  drawn  between  the 
case  of  the  defendant  and  of  his  assignee  ?]  In  The  City 
of  London  v.  Grey  me,  (a)  the  Mayor  and  Citizens  of  Lon- 
don covenanted  to  find  eight  men  to  grind  every  day  in 
Bridewell  Mill,  which  they  let  to  the  defendant,  and  agreed 
that  if  they  fidled  therein,  the  defendant  should  retain  so 
much  out  of  his  rent  The  defendant  pulled  down  the  corn- 
mill  and  made  it  a  horse-mill,  and  would  not  defidk  so 
much  out  of  his  rent  as  he  ought  to  have  allowed  for  the 
eight  men.  But  all  the  Court  held,  that,  by  the  alteration 
of  the  mill,  the  lessors  were  discharged  of  their  covenant, 
and  that  the  conversion  was  waste,  although  it  was  for  the 
lessors'  advantage.  [^Tindal,  C.  J. — I  do  not  see  how  any- 
thing which  was  done  by  the  lessor  prevented  the  defendant 
from  doing  that  which  he  was  bound  to  do  under  the  lease.] 
The  answer  set  up  was  tantamount  to  an  allegation  that  the 
lessor  had  removed  the  green-house  himself,  because  it  al- 

(a)  Cro.  Jac.  181. 
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1841.        leged  the  authority  of  West  to  Hicks,  with  sufficient  formar 
^~^^.  lity  to  render  the  plea  a  good  one  upon  an  objection  non 

t>^  obstante  veredicto.     [Tindal,  C.  J. — No  doubt  the  lessor 

might  have  authorized  the  removal  of  the  green-house,  but 
could  he  do  so  otherwise  than  by  a  sufficient  instrument  ?] 
Whatever  was  an  excuse  for  the  non-performance  of  a  con- 
dition, might  be  an  answer  to  an  action  for  the  non-per- 
formance of  a  covenant;  and  there  were  many  cases  where 
it  had  been  held  that  the  obligor  himself  having  caused  the 
ffulure  of  the  condition,  could  not  take  advantage  of  his  own 
wrongful  act  Co.  LitL  206  6.  Com,  Dig,  tit  **  Condi- 
tion,^ (L  6).  The  authorities  there  cited  shewed  that  where 
the  lessor  caused  the  non-performance  of  a  condition,  he 
could  not  take  advantage  of  the  breach ;  and  also  that  he 
could  not  take  advantage  where  he  was  the  means  of  the 
non-performance.  These  principles  had  been  carried  even 
further  in  the  cases  of  Ratcliffv.  Pemberion,  (a)  and  Doe 
d.  Winckley  v.  Pye^  {b)  for  the  effect  of  those  decisions 
was,  that  where  a  person,  having  title  to  premises  in  the 
possession  of  another,  stood  by  and  saw  the  tenant  exercise 
acts  of  complete  ownership,  by  making  alterations  incon- 
sistent with  his  own  right,  and  permitted  such  acts  to  be 
done,  it  was  evidence  for  the  jury  to  decide  whether  he  did 
not  mean  to  be  bound  by  them,  as  an  assertion  of  right. 
Doe  d.  Knight  v.  Rowe  (c)  and  Doe  d.  Sore  v.  Eyiins,  (d) 
carried  out  the  same  principle. 

Talfourdf  Serjt.,  and  Stvann,  in  support  of  the  rule.  The 
doctrine  contended  for  on  the  part  of  the  defendant,  if 
allowed  to  prevail,  would  make  a  great  inroad  upon  that 
principle  which  had  been  repeatedly  so  broadly  laid  doMnn, 
that  a  contract  under  seal  could  not  be  varied  by  a  parol 
agreement.  This  was  a  case  in  which  the  merits  did  not 
at  all  come  before  the  Court,  but  which  must  be  decided  in 
obedience  to  those  general  principles  of  law  which  were  so 

(a)  1  Esp.  35.  (c)  2  Carr.  &  P.  246. 

(6)  1  Esp.  364.  (rf)  1  Carr.  &  P.  154. 
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well  established,  and  which,  for  the  convenience  of  one  in-  1841. 
stance,  could  not  be  departed  from.  The  case  of  Harris  v.  w^ 
Ooodwyn  (a),  bore  a  strong  analogy  to  that  now  before  the 
Court,  and,  undoubtedly,  if  any  argument  upon  the  merits 
could  have  prevailed  where  a  question  of  law  only  was  to 
be  decided,  it  should  there  have  been  taken  into  considera- 
tion. The  fidlacy  in  the  argument  on  behalf  of  the  defend- 
ant consisted  in  the  contention,  that  the  defence  set  up 
amounted  to  an  allegation,  that  the  act  was  done  by  the 
testator.  West,  at  the  time  when  the  green-house  was  re- 
moved It  was,  in  truth,  a  statement  of  an  executory  con- 
tract, in  pursuance  of  which  the  act  was  done ;  and  in  order 
to  support  the  plea,  it  must  be  maintained  that  the  covenant 
was  varied  by  the  parol  agreement,  at  the  time  that  agree- 
ment was  made.  The  defendant  himself  could  not  claim 
the  benefit  of  such  an  agreement  as  was  set  up,  if  the  alle- 
gation was,  that  it  had  been  made  between  him  and  the 
lessor;  and  could  he  derive  any  advantage  from  the  cir- 
cumstance of  its  having  been  made  with  a  third  person,  who 
was  his  assignee  ?  If  such  an  aigument  were  to  prevail,  all 
contracts  under  seal  might  be  got  rid  of  by  a  little  circuity, 
and  so  the  established  principles  of  the  law  might  be  evaded. 
The  authorities  which  had  been  cited,  did  not,  in  truth, 
shake  the  proposition  which  was  contended  for  on  the  part 
of  the  plaintiff.  Those  which  went  to  shew  that  a  party, 
who  was  prevented  from  performing  a  contract  by  the  act 
of  the  obligor,  could  not  be  sued  for  the  non-performance 
of  the  covenants,  referred  to  his  immediate  interference, 
and  not  to  any  agreement  which  he  might  appear  to  enter 
into,  or  to  any  proposition  to  which  he  might  be  supposed 
to  assent  In  the  case  o{  Batcliffv.  Pemberlon,  eai  action 
of  covenant  was  brought  on  a  charter-party,  and  the  defend- 
ant offered  evidence  that  the  plaintiff  had  waived  a  con- 
dition in  the  deed  by  parol ;  and  all  that  could  be  collected 
from  that  case  was,  that  LfOrd  Kenyan  would  not  unneces- 

(a)  Autc,  p.  409. 


{ 
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1841.  sarily  lay  down  the  rule,  that  license  conld  not  be  given  in 
West  evidence  to  vary  the  covenant  Doe  d.  Winckley  v.  Pye 
had  no  bearing  upon  the  present  case. 


Blakkway. 


TiNDAL,  C.  J. — This  is  an  action  of  covenant,  brought 
by  the  surviving  executor  of  the  lessor  against  the  original 
lessees ;  and  the  breach  of  the  covenant,  on  which  the  suit 
is  founded  is,  that  the  lessee  having  agreed  that  all  erections 
and  improvements,  which,  during  the  term,  should  be  set 
up  on  the  demised  premises,  should  be  left  upon  them  and 
yielded  up  at  the  end  of  the  term ;  a  certain  green-house, 
which  was  an  erection  and  improvement,  was  set  up,  but 
was  pulled  down,  and  the  materials  carried  away.     The 
answer  set  up  is,  that  the  term  and  interest  created  by  the 
lease,  vested  by  an  assignment  in  one  Hicks;  and  that 
while  Hicks  was  such  assignee,  and  in  the  possession  of  the 
premises  in  question,  an  agreement  was  entered  into  be- 
tween the  original  landlord  and  EQcks,  by  which,  in  con- 
sideration that  Hicks  would   erect,  make,  and  set   up  a 
certain  erection  and  improvement,  to  wit,  a  green-house  on 
the  demised  premises,  the  said  Hicks  should  be  at  liberty  to 
pull  down  and  remove  the  said  green-house  at  the  expira- 
tion of  such  term,  provided  that  in  so  doing,  he  did  not 
injure  the  premises.     The  question  now  before  us,  it  having 
been  found  by  the  jury  at  the  trial,  that  the  plea  was  proved 
in  point  of  fact,  is,  whether  the  plaintiff  is  entitled  to  judg- 
ment non  obstante  veredicto  ?  The  ground  upon  which  the 
plaintiff  rests  his  case  being,  that  the  plea  contains  no  legal 
answer  to  the  declaration;    and  the  question,  therefore, 
arises,  as  if  on  demurrer,  for  our  decision.     It  appears  to 
me,  on  the  best  consideration  which  I  am  able  to  ^ve  the 
case,  that  the  plea  contains  no  legal  answer  to  the  covenant 
alleged  in  the  declaration.     I  agree,  that  if  the  plea  did 
amount  to  that,  on  which,  on  the  argument,  it  has  been 
left,  to  an  assertion  that  the  lessor  himself  had  actually 
occasioned  the  breach,  it  would  have  been  a  good  answer ; 
not  on  the  ground  of  any  agreement  between  the  parties, 
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but  that  in  fact  it  would  shew  that  the  breach  had  not  been  1841. 
occasioned  by  the  lessee,  but  was  the  act  of  the  lessor  him- 
8el£  But  on  looking  at  the  terms,  in  which  the  plea  is 
conceived,  I  think  that  it  does  not  amount  to  anything 
more  than  an  allegation  of  a  mere  parol  promise  on  the 
part  of  the  lessor,  that  the  green-house  erected  by  the  as- 
signee might  be  carried  away  by  him.  There  is  no  prin- 
ciple better  established,  than  that  a  deed  can  be  discharged 
only  by  a  deed.  Solvere  eodem  ligamine,  quo  ligatur.  K 
authority  be  wanted  for  this,  the  case  of  Rogers  v.  Payne  (a), 
sufficiently  establishes  it  That  was  an  action  of  covenant, 
and  the  breach  assigned  was  the  non-payment  of  money ; 
the  defendant  pleaded  a  discharge  in  the  nature  of  a  release, 
without  deed,  in  satisfaction  of  all  demands.  Upon  de- 
murrer, it  was  objected  that  the  plea  was  ill,  for  that  a 
covenant  to  pay  money  which  is  by  deed,  cannot  be  dis- 
charged without  deed ;  and  so  it  was  held  by  the  Court 
On  looking  at  the  books  various  other  cases  may  be 
brought  forward,  but  it  is  a  principle  so  simple  and  well 
acknowledged,  that  it  cannot  be  doubted.  The  way  in 
which  it  strikes  me,  that  this  cannot  be  a  good  plea  is  this ; 
that  if  an  action  were  brought  by  the  lessor  against  the  aa- 
signee,  the  assignee  could  not  have  set  up  this  parol  promise 
that  he  might  remove  the  green-house,  because  it  would  be 
a  violation  of  the  rule  which  I  have  pointed  out  Then,  if 
the  action  is  not  brought  against  the  assignee,  but  is  brought 
agunst  the  original  lessee,  how  can  it  be  an  answer  in  the 
mouth  of  the  latter,  when  it  would  have  been  none  in  the 
mouth  of  the  assignee,  to  whom  the  promise  was  given  ? 
The  ailment  derived  from  the  case  of  a  condition  being 
waived  or  excused  by  the  acts  of  the  parties  themselves, 
does  not  necessarily  apply  to  cases  of  covenant  under  seaL 
If  the  condition  of  a  bond  is  rendered  impossible  by  the  act 
of  the  obligee,  or  by  anything  occasioned  by  means  of  the 

(a)  a  Wils.  376. 
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1841.        obligee^  there  is  no  doubt  an  action  cannot  be  maintained  in 
^J^jCT"^^     respect  of  it     But  let  us  see  the  difference  between  the  two 
^'  cases.     In  the  case  of  a  bond  the  obligation  is  under  sealy 

but  the  condition  is  stated  to  be  performed  or  not,  and  may 
rest  on  evidence  only;  and,  therefore,  if  a  condition  is  placed 
in  a  bond  for  the  benefit  of  the  obligee,  it  is  matter  which 
may  become  the  subject  of  evidence  before  a  jury.  But  in 
the  case  of  a  covenant,  where  the  obligation  is  under  the  seal 
of  the  party,  any  answer  set  up  of  permission  of  the  cove- 
nantor, should  be  of  necessity  of  the  same  value  and  nature 
as  the  covenant  on  which  the  suit  is  brought  The  cases, 
therefore,  do  not  agree.  If  it  could  be  maintained  as  it  was 
argued,  that  this  amounts  to  an  act  done  by  the  covenantee 
himself,  I  should  agree  that  this  was  a  good  plea.  The  case 
then  would  amount  to  the  ordinary  case  of  a  bond,  where 
the  plea  is,  that  if  the  party  has  suffered  damnification,  he  has 
done  so  by  his  own  act.  But  this  brings  us  back  to  what 
I  have  before  stated,  that  this  is  only  a  parol  promise,  autho- 
rity, or  license  given  by  the  landlord  to  the  assignee  of  the 
lessee,  which,  not  being  of  the  same  value  in  the  estimation 
of  the  law  as  the  covenant  by  which  the  lessee  is  bound, 
cannot  be  set  up  in  answer  to  an  action  brought  against  him. 
The  rule,  therefore,  must  be  absolute. 

BosANQUET,  J. — I  am  of  opinion  that  the  third  plea 
pleaded  to  this  declaration  offered  no  answer  to  that  part  of 
the  covenant  of  the  breach  of  which  the  plainti£^  the  original 
covenantor,  complains  as  against  the  defendant,  the  original 
covenantor.  Nothing  is  more  clearly  established  in  law  than 
that  a  contract  entered  into  under  seal,  cannot  be  varied  or 
dispensed  with,  except  by  an  instrument  of  equal  value,  and 
that  it  cannot  be  varied  by  any  parol  contract  where  its  per- 
formance is  excused  by  any  contract  not  under  seal  I  agree 
with  what  has  been  suggested  in  argument,  that  if  a  cove- 
nantee prevents  a  covenant  being  performed  by  any  act  of 
his  own,  it  is  an  answer  to  the  action,  but  the  act  in  that  case 
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should  be  immediately  done  by  the  covenantee  himself.  1841. 
What  is  the  case  here  ?  The  performance  of  the  covenant  Wbiit 
was  not  prevented  by  any  act  of  the  covenantee,  but  a  parol  <'• 

agreement  is  alleged  to  have  been  entered  into  between  the 
covenantee  and  Hicks,  that  if  Hicks  will  build  a  green-house, 
the  covenantee  will  allow  him  to  take  it  away.  Afterwards, 
at  the  expiration  of  the  defendant's  lease,  this  action  is 
brought  against  the  covenantor  by  the  covenantee  for  the 
breach  of  the  covenants  of  the  lease.  The  cases  which  have 
been  cited  do  not  materially  bear  upon  the  question.  The 
only  one  on  which  it  is  necessary  to  make  any  observation  is 
that  of  Doe  d.  Knight  v.  Rotce.  There,  an  expression  is 
reported  to  have  fallen  from  Lord  Tenterdefiy  then  Chief 
Justice  jihhottf  and  everything  which  has  fidlen  from  him 
must,  of  course,  be  received  with  the  greatest  respect,  which 
led  me  to  suppose  that  he  had  said  something  which  is 
contrary  to  the  doctrine  which  I  have  understood  to  be  long 
established, — that  if  a  covenantee  has  by  his  acts  led  the 
defendant  to  suppose  that  he  was  doing  all  that  was  ex- 
pected of  him,  the  action  of  covenant  could  not  be  main- 
tained. That  was  not,  strictly  speaking,  an  action  of  cove- 
nant, but  of  ejectment  The  covenant  was  to  insure  at  two- 
thirds  of  the  value  of  the  premises,  and  not  for  any  specific 
sum.  It  was  proved,  in  the  course  of  the  case,  on  the  part  of 
the  plaintiff,  that  the  premises  were  worth  1700/.;  but  fi>r 
the  defendant  contradictory  evidence  was  adduced,  shewing 
that  the  value  was  1200iL  The  premises  were  insured  for 
800iL,  precisely  two-thirds  of  that  sum,  and  then  there  was 
the  additional  &ct,  that  the  plaintiff  had  insured  the  same 
premises  at  the  same  office  for  the  same  amount  of  800& 
I  cannot  help  thinking  that  the  language  of  the  Chief  Jus- 
tice then  must  be  taken  in  this  way,  that  considering  the 
nature  of  the  evidence,  it  was  reasonable  for  the  jury  to 
think  that  the  defendant  had  done  enough,  and  that  the 
defendant  had  insured  them  for  as  much  as  was  the  fair 
value  of  the  premises.     This  seems  to  me  to  be  the  fidr  re- 
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^^~^      '     tice  said  that  he  was  of  opinion  that  there  had  been  no 

o.  dispensation.     Then  what  was  done  in  that  case  did  not 

amount  to  a  dispensation,  but  evidence  was  offered  to  the 

jury  to  show  that  the  defendant  had  done  enough. 

CoLTMAN,  J. — I  cannot  consider  that  in  this  case  the 
matter  stands  otherwise  than  it  would  have  done  if  the  de- 
fendant himself  had  been  the  person  to  whom  this  allied 
promise  was  made.  The  fallacy  here,  is  to  suppose  that 
there  was  any  act  done  by  the  lessor  to  prevent  the  execu- 
tion of  the  covenants.  The  mere  license  of  the  lessor  to  the 
assignee  of  the  lease  to  remove  the  green-house,  did  not 
compel  the  party  to  do  so,  but  left  it  optional  with  him,  and 
that  being  the  view  of  the  case,  it  falls  within  the  principle 
of  the  cases  which  have  been  cited. 

Ebskime,  J. — The  only  defence  disclosed  by  this  plea  is, 
that  the  removal  of  the  green-house,  which  is  complained  o( 
took  place  with  the  assent  of  the  plaintiff,  and  under  an 
agreement  which  he  made  with  the  assignee  of  the  lease. 
The  question  is,  whether  this  plea,  setting  up  a  parol  agree- 
ment, is  a  sufficient  answer  to  the  declaration,  by  which  a 
covenant  under  seal  is  alleged  ?  It  is  admitted  that  this 
would  not  be  a  good  defence  in  an  action  against  Hicks, 
and  I  cannot  see  how  it  can  afford  a  better  defence  for  the 
original  lessee.  It  seems  to  me,  that  this  case  comes  within 
the  principle  of  Thompson  v.  Brown,  where  a  party  gave  a 
covenant  to  deliver  goods  at  a  certain  place,  and  a  parol 
agreement  was  afterwards  entered  into  to  deliver  them  else- 
where, and  it  was  held,  that  that  would  not  dispense  with 
the  original  contract  under  seal 

Rule  absolute. 
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BlEADEN  r.    RUPALLO. 

GaSELEE,  Serjt.,  moved  for  a  nile,  calling  upon  the  J**®  Pjjn*'^ 

plainti£P  in  this  action  to  show  cause  why  the  first  count  in  crotary  to  the 

the  declaration  should  not  be  struck  out  Steam  Packet 

The  plaintiff  declared,  as  Secretary  to  the  Commercial  ^^^rS^rt*"^ 

Steam  Packet  (yompany,  and  the  declaration  allesed,  that  count  of  hia 

*       "^  .  decUrition  al- 

on  the  6th  July,  1840,  in  consideration  that  the  said  com-  leged,  thatin 
pany,  at  the  request  of  the  defendant,  had  let  to  hire  to  and  ^"he  com- 
furnished  for  the  defendant's  use,  a  steam  vessel  of  the  said  {f"-j7cn^Mt^ 
company,  of  great  value,  &c.,  to  go  anywhere  he  or  his  with  a  steam 
firiends  pleased,  at  and  for  a  certain  reward,  to  be  therefore  to  po  where  he 
paid  by  the  defendant  to  the  said  company  for  tlie  same ;  ^elJlJl^tbo"*^ 
the  defendant  then  promised  the  said  company,  wliilst  the  defendant  un* 
said  steam  vessel  was  so  let  to  hire  to  him  as  aforesaid,  to  promised  while 
take  due  and  proper  care  of  the  same,  and  not  to  use  the  ^\  ^as  so  let 
same  in  any  illegal  or  unlawful  manner,  or  for  any  illegal  or  {Jat  he  would 
unlawful  purpose,  and  the  defendant  then  had  the  use  of  ^^^  ^^^  ^"^^ 

•  ,  proper  care 

the  said  steam  vessel  for  the  purpose  aforesaid.  Yet  the  thereof,  and 
defendant,  not  regarding  his  said  promise,  afterwards,  and  ^^^^  \^  ^ny 
whilst  the  said  steam  vessel  was  so  let  to  hire,  &c.,  and  ^}^^^]  **'  ^' 

lawful  manner, 

whilst  he  had  the  use  of  the  same,  to  wit,  on  the  6th  August,  or  for  any  ille- 
in  the  said  year,  did  not  take  due  and  proper  care  of  the  said  fui  purpose  -. 
vessel,  and  used  the  same  in  an  illegal  and  unlawful  man-  ^^J  disrcgi^d-" 
ner,  and  for  an  illegal  and  unlawful  purpose,  in  this,  to  wit,  >"»  ^"  ^j^ 
that  the  defendant  then  used  the  said  steam  vessel  in  and  wards  and 

,       ,  1  /•        1  !•       •  •  J    1  •  1    whilst  the  said 

about,  and  for  the  purpose  of  raising  and  levying  war  and  gteam  vessel 
insiurection  and  rebellion  against  the  king  of  the  people  of  ^J^  *^  ^^}^ 
the  kincrdom  of  France,  then  and  still  being  at  peace  and  in  did  not  take 

^  o        *  jjy^  ^^^  proper 

care,  thereof, 
&C.,  but  used  the  same  for  raising  and  levjine  war  and  insurrection  and  rebellion  against  the 
kin^  of  the  French  :  The  second  count  alleged  tnat  an  agreement  was  entered  into  between  the 

Slamtiff  and  defendant,  by  which  the  former  agreed  to  provide  a  steam  vessel  for  the  use  of  the 
efendant,  for  one  month,  ^c,  and  the  latter  agreed  not  to  detain  the  same  from  him  for  more 
than  one  month ;  it  then  alleged  that  the  steam  vessel  having  been  supplied,  the  defendant 
detained  the  same  for  a  long  space  of  time,  to  vrit,  100  days  beyond  the  month,  &c. 

Held,  that  those  counts  were  not  in  violation  of  the  rule  of  H.  T.,  4  Wm.  4,  which  provides 
that  several  counts  phall  not  be  tdlowed  unless  a  distinct  subject  matter  of  complaint  is  intended 
to  be  established  in  respect  of  each. 

VOL.   IX.  K   K   K  D.    P.   a 
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1841.        amity  with  our  lady  the  now  queen,  and  in  pursuance  of 
"^i;;^     and  for  that  purpose  caused  and  procured  the  said  steam 
V'  vessel  to  be  navigated  and  directed,  and  the  same  then  was, 

by  the  master  and  crew  of  the  said  vessel,  navigated  and 
directed,  into  the  dominions  of  the  king  of  the  French  afixe- 
said;  and  then  and  there,  without  the  knowledge  or 
consent  of  the  said  company  as  aforesaid,  landed  and  dis- 
embarked out  of  the  said  steam  vessel  divers  soldiers,  &c., 
for  the  purpose  of  levying  war,  &c.,  against  the  said  king ; 
whereby  the  said  steam  vessel,  together  with  the  tackle  and 
apparel  thereof,  became  and  were  liable  to  be  seized  and 
detained,  and  the  master  and  crew  thereof  became  and  were 
liable  to  be  imprisoned  by  the  said  king,  &c.  The  declara- 
tion then  alleged  the  seizure  and  detention  of  the  vessel, 
until  the  13th  Nov.,  1840,  and  the  imprisonment  of  the 
master  and  crew  until  the  same  date,  whereby  the  said  com- 
pany for  and  during  all  that  time  lost  and  were  deprived  of 
the  use  of  their  said  steam  vessel,  and  of  the  said  master  and 
crew,  their  servants,  and  of  all  the  profits,  freight,  benefits^ 
and  advantages  that  would  have  otherwise  arisen  and  accrued 
to  them :  and  further  stated,  that  the  company  had  been 
put  to  great  expense  in  and  about  providing  for  and  main- 
taining the  master  and  crew,  and  in  procuring  their  di9> 
charge,  and  in  and  about  obtaining  the  restoration  of  their 
vessel,  and  the  prevention  of  its  confiscation. 

The  second  count  stated,  that  whereas  also,  heretofore,  to 
wit,  on  the  said  6th  July,  1840,  by  a  certain  agreement  then 
made  by  and  between  the  said  company  and  the  defendant, 
it  was  agreed  that  the  said  company  should  provide  a  steam 
vessel  for  the  defendant's  use,  and  let  it  to  him  for  one  month 
to  go  anywhere  he  and  his  friends  pleased ;  that  he  was  to 
give  two  days'  notice  when  he  required  the  vessel,  and  in 
consideration  whereof  the  defendant  agreed  with  the  said 
company  to  pay  them  lOOt  a-week  from  the  day  and  year 
last  aforesaid  to  the  6th  August  then  next,  or  in  the  event  of 
his  not  using  the  vessel  he  agreed  with  the  said  company  to 
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pay  1002.  for  the  option  of  the  use  of  it,  &c. :  and  the  defend-  1841. 
ant  then  agreed  with  and  promised  the  said  company  not  blbadbm 
to  detain  or  cause  or  procure  the  said  vessel  to  be  detained  _  v. 
finom  them  beyond  the  space  of  one  month ;  and  the  plaintifiP 
avers  that  the  said  company^  confiding  in  the  said  promise 
of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
first  aforesaid,  provide  a  steam  vessel  of  the  said  company 
for  the  defendant's  service,  and  the  having  given  the  said 
company  notice  that  he  required  the  same,  they  did  then  let 
it  to  him,  and  he  had  the  same  for  one  month  to  go  any- 
where he  and  his  fiiends  pleased,  &c. :  yet  the  defendant, 
not  regarding  his  said  agreement  and  promise,  did  cause  and 
procure  the  said  vessel  to  be  detained  fix>m  the  said  com- 
pany beyond  the  said  month  for  which  the  vessel  was  so  let 
to  the  defendant  as  aforesaid,  to  wit,  for  the  space  of  one 
hundred  days  beyond  that  month,  in  parts  beyond  the  seas, 
to  wit,  in  the  kingdom  of  France  and  elsewhere ;  whereby 
the  said  company  for  and  during  all  that  time  lost,  and  were 
deprived  of  the  use  of  the  said  steam  vessel,  and  lost  and  were 
deprived  of  the  profits,  gains,  and  advantages  which,  during 
that  time,  they  might  and  otherwise  would  have  derived 
and  acquired  fix>m  the  use  of  the  same ;  and  whereby  also 
the  said  company  were,  during  all  that  time,  put  to  and  in- 
curred, and  became  and  were  liable  to  pay  great  charges  and 
expenses,  &c.,  in  and  about  the  providing  for  and  keeping 
and  maintaining  the  master  and  crew  of  the  said  vessel,  &c. 

The  third  count  alleged,  that  the  defendant  was  indebted 
to  the  company  for  the  hiring  of  the  vessel,  and  there  were 
also  counts  for  money  paid  to  the  use  of  the  defendant,  for 
money  had  and  received,  and  on  an  account  stated. 

It  was  now  contended,  that  the  first  and  second  counts  of 
the  declaration  alleged  only  one  and  the  same  contract,  and 
that  the  declaration  was,  therefore,  at  variance  with  the  rule 
of  Court  of  H.  T.  4  Wm.  4,  (a)  which  provides,  that  "  se- 
veral counts  shall  not  be  allowed,  unless  a  distinct  subject 

(a)  Ante,  vol.  2,  p.  312. 
K  K  K  2 
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9. 
RUFALLO. 


matter  of  complaint  is  intended  to  be  established  in  ieq>ect 
of  each." 

Per  Curiabi. — The  contract  alleged  in  the  first  coont  is 
purely  collateral  to  that  which  is  set  forth  in  the  second 
count,  and  is  a  contract  implied  by  law.  K  we  refused  to 
allow  that  count  to  remain  we  should  cut  oiF  from  the  plain- 
tiff that  which  may  be  his  greatest  cause  of  action. 


Rule  refused. 


PONTIFEX  V.  BiGNOLD. 

The  pUintiff      J.  HE  declaration  stated,  for  that  whereas  heretofore  and 
•gBinst  the  te-   before  the  committing  of  the  grievances  by  the  defendant, 

cretarj  of  an 
Infurance 
Company,  and 
alleged  the 
making  and 
publUning  of  a 
prospectus 


been  declared 
by  the  rules  of 
tne  Company, 
and  that  the 
secretary  had 


hereinafter  mentioned,  to  wit,  on  the  Ist  of  July,  1808,  a 
certain  publication  had  been  printed  and  published,  pur- 
porting to  be  a  copy  of  a  certain  deed,  bearing  date  the  day 
and  year  aforesaid,  and  purporting  to  contain,  amongst  other 
S'ni^s^irhavc  things,  a  recital  of  the  said  deed,  that  the  public  having  de- 
rived great  benefit  from  the  establishment  of  a  society, 
known  by  the  name  or  style  of  the  Norwich  Union  Society, 
formed  for  the  purpose  of  the  insurance  of  houses,  buildings, 
represented  goods,  merchandizes,  and  effects,  from  loss  or  damage  by 
to  conuin  a  fire,  and  that  it  appeared  from  mature  consideration,  'that 
of  the  affairs  of  many  advantages  and  great  benefits  might  arise,  and  be 
the  dedwp^ion  Secured  to  great  numbers  of  persons  in  particular  situations 

having  alleged 

the  breach  of  several  of  the  rules  appointed  for  the  governance  of  the  establishment,  averred 
that  the  representations  of  the  defendant  were  false  and  fraudulent,  and  that  the  plaintiff  having 
been  induced  by  those  representations  to  effect  a  policy  of  insurance  with  the  company,  and  to 
pay  the  jiremiums  becoming  due  upon  that  policy,  he  had,  by  means  thereof,  been  defrauded 
and  deceived,  in  effecting  the  said  policy,  and  in  making  the  said  payments  thereon,  and  the 
laid  policy  of  insurance  was  of  much  loss  value  to  the  plaintiff,  than  if  the  said  representations 
of  the  defendant  had  been  true  in  substance  and  in  fact,  to  wit,  1000/.  of  less  value,  and  by 
means  thereof,  the  plaintiff  was  likely  to  lise  the  whole  benefit  of  his  insurance,  and  tlie  said 
sums  of  money  so  paid  by  him,  as  premiums  for  the  same  ;  Htid,  to  disclose  a  sufficient  cause 
of  action 

To  such  a  declaration,  the  defendant  pleaded  that  the  rules  of  the  Society  had  been  and  were 
10  duly  performed,  &  c ,  and  the  funds  or  the  Society  had  been  and  were  so  duly  administeiwl 
as  was  necessary  for  the  maintenance  and  security  of  the  said  Society,  and  of  such  insonaoes 
as  bad  boen  effected :  ife/cf,  ill. 
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of  life  and  circumstances  of  fortune,  from  the  establishment  1841. 
of  a  society,  to  be  composed  of  such  persons  as  should  be  p^JJ^rarBx 
qualified  and  willing  to  become  mutual  contributors  for  _  ** 
equitable  insurances  on  lives  and  survivorships,  upon  pre- 
miums proportionable  to  the  chance  of  death,  attending  the 
age  of  the  life  to  be  insured,  and  to  the  time  for  which  such 
insurance  was  to  be  continued :  and  for  granting  and  sell- 
ing annuities  for  life  or  lives,  to  any  person  or  persons  for 
a  gross  sum  in  hand  paid;  that  it  was  then  further  stated,  by 
the  said  indenture,  that  they,  the  said  parties,  whose  names 
and  seals  were  thereunto  subscribed  and  affixed,  being 
willing  and  desirous  to  procure  every  of  them  to  themselves 
respectively,  or  to  their  several  and  respective  executors,  ad- 
ministrators, or  assigns,  and  to  insure  to  others  who  should 
imite  themselves  with  them,  the  advantages  and  benefits 
that  might  arise,  and  be  had  from  establishing  themselves 
into  a  society  for  effecting  equitable  insurances  on  lives  and 
survivorships,  &c.,  did  thereby  consent,  promise,  agree, 
undertake  and  covenant  every  of  them  for  themselves  res- 
pectively, to  and  with  all  and  every  the  others  of  them, 
to  become  by  mutual  contributions,  insurers  on  lives  and 
survivorships,  and  granters  of  annuities,  and  to  become 
members  of,  and  to  enter  and  erect  themselves  into  a  socie^ 
by  the  name  of  the  Norwich  Union  Society,  or  Union 
Office,  for  insurances  on  lives,  &c.,  upon  such  terms,  pre- 
miums and  conditions,  and  with  and  under  such  constitu- 
tions, laws,  rules,  and  regulations  as  should  be  thereafter  in 
the  said  indenture  expressed,  declared,  and  provided  for, 
and  for  such  time  and  term  to  continue  members  thereof 
as  should  be  signified  in  the  policies  of  insurance,  to  be 
made  out  and  delivered  to  every  of  them  respectively  at  the 
time,  and  in  the  manner  thereinafter  for  that  purpose  men- 
tioned; and  that  for  the  better  forming,  fixing,  and  es- 
tablishing the  said  society,  and  governing  and  regulating 
the  same,  and  the  proceedings  thereof,  and  the  more  ef- 
fectually to  make  provision  for  producing  and  securing  to 
them  the  several  good  and  beneficial  ends  and  purposes 
thereby  intended,  that  they,  the  subscribers  to  the  said  in* 
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1841.        denture,  consent,  and  severally  covenant,  promifie,  agree 
^""^'^      '     and  undertake,  every  of  them,  for  themselves  respectively, 
f.  to  and  with  all  and  every  of  the  others  of  them,  to  observe, 

perform,  abide  by,  conform  to,  fulfil,  and  keep  all  and  sin- 
gular, the  articles,  clauses,  provisions,  agreements,  &c., 
thereinafter  mentioned  and  contained ;  and  amongst  others^ 
the  following,  that  is  to  say,  that  for  the  more  orderly  and 
effectual  management  of  the  afiairs  of  the  said  society, 
there  should,  during  its  continuance,  be  twenty-four  mem- 
bers of  the  said  society,  who  should  be  directors  thereof 
and  should  so  continue  during  the  subsistence  of  their  re- 
spective policies,  or  until  they  should  die,  resign,  or  be 
removed  in  the  manner  thereinafter  mentioned,  and  that 
the  trustees  of  the  said  society  to  be  chosen  as  thereinafter 
mentioned,  should  have  power,  ft'om  time  to  time,  to  choose 
additional  directors,  as  and  when  such  trustees  should  see 
occasion,  and  should  also  choose  such  new  directors  to 
supply  such  vacancies  in  their  numbers,  as  should,  finom 
time  to  time,  occur  by  death,  resignation,  or  otherwise ;  the 
declaration  then  alleged  the  rules  made  for  the  holding  a 
coiut  of  directors,  in  the  month  of  December,  every  year, 
to  receive  and  examine  the  accounts  of  the  society,  which 
should  be  laid  before  them  by  the  secretary;  for  the  di- 
rection of  the  affairs  of  the  society  by  that  court  of  directors^ 
with  the  assistance  of  the  secretary,  six  of  the  directora 
forming  a  committee,  meeting  weekly  for  that  purpose,  and 
having  power  to  receive  all  applications  of  persons,  desirous 
of  becoming  members  of,  and  effecting  insurances  with,  the 
society,  to  propose  and  settle  the  rates  of  insurances,  &&, 
and  also  to  determine  the  requisites  and  qualifications  of 
the  applicants  for  policies ;  and  then  proceeded  to  recite 
the  further  rules;  that  the  said  committee  should  have 
power  to  sign,  execute,  and  issue  any  policy  of  insurance, 
or  grant  of  annuity,  to  order  investments  in  the  funds,  in 
the  names  of  the  trustees,  or  any  four  of  them,  and  to 
manage  and  transact  all  other,  the  usual  and  customary 
business  of  the  said  society ;  that  the  said  committee  might, 
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from  time  to  time,  elect,  nominate,  and  appoint  such  trea-        1841. 
surer,  solicitor,  and  agents,  to  transact  the  business  of  the    ^p^Jpj!j^ 
society,  as  to  them  should  appear  meet,  and  at  their  will 
and  pleasure  might  remove  such  treasurer,  &c. ;  and  that 
they  might  make  such  allowance  to  such  treasurer,  &c.,  as 
they  should  think  proper:  That  when  any  vacancy  should 
occur  in  the  said  committee  by  death,  resignation,  or  other- 
vrise,  such  vacancy  should  be  immediately  supplied  from 
amongst  the  general  body  of  directors,  by  the  votes  of  a 
majority  of  the  directors  present  at  a  Court,  to  be  sum- 
moned for  that  purpose,  &c. :  That  there  should  be  twenty- 
four  trustees  for  the  said  society,  who  should  continue  in 
their  situations  as  trustees,  until  they  should  die,  resign,  or 
be  removed,  and  that   a  majority  of  the   directors,  who 
should  be  present  at  any  Court,  to  be   holden  as  therein- 
before mentioned,  should  have  power  to  choose  additional 
trustees  as  and  when  such  directors  should  see  occasion, 
and  should  also  choose  new  trustees  to  supply  such  vacancies 
in  their  number,  as  should,  frx>m  time  to  time  occur :  That 
all  securities  taken  by  the  said  society  should  be  taken  by, 
and  in  the  names  of  the  said  trustees,  or  by  and  in  the 
names  of  any  four  of  them,  whom  the  committee  of  directors 
should  appoint,  any  of  whom,  upon  resignation  or  removal, 
should  immediately  surrender  up  all  their  estate  and  interest 
in  any  of  tlie  said  securities;  that  there  should  be  a  secretary 
to  the  said  society,  who  should  give  constant  attendance  by 
himself  or  his  clerk,  at  the  house  or  office  of  the  society,  in 
order  to  receive  the  proposals  of  persons  desirous  of  be- 
coming members  of,  or  being  insured  in  the  said  society, 
&C. ;  that  whenever  the  said  office  of  secretaiy  should  become 
vacant,  the  directors  should  immediately  elect  some  person 
to  fill  the  same.     That  once  in  two  years,  between  the 
month  of  June  and  September,  the  secretary  should  prepare 
an  account  of  the  state  of  the  society's  funds  and  finances, 
and  should  calculate  the  outstanding  risks,  &c. ;  that  within 
one    month  after  the  completion   of   such  biennial   cal- 
culation, a  general  meeting  of  the  members  of  the  society 
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1841.  should  be  called,  and  that  if  it  should  appear  to  such  ge- 
PoNTiFEx  J^^ral  meeting  that  the  funds  of  the  society  were  more  than 
,^    ^'  sufficient  to  pay  the  claims  made,  or  liable  to  be  made  upon 

the   society,   then   the   members  present  at  such  general 
meeting  should  declare   a  dividend  of  the  surplus,  (after 
reserving  one-fiflh  part  of  such  surplus,  which  should  be 
funded  for  the  purpose  of  accumulating  and  forming  a  per- 
manent capital,  to  answer  the  demands  that  might  be  made 
upon  the  society,  in  case  of  any  extraordinary  mortally 
amongst  the  members),  unto  and  amongst  those  members 
who  should  be  insured  by  and  with  the  society,  upon  and 
for   the  whole  duration  of  life,  (those   who  should   have 
become  members  in  the  then  current  year  alone  excepted,) 
in  manner  following,  &c. :  And  the  plaintiff  further  saith, 
that  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
a  certain  society  was  constituted  for  the  purpose  aforesaid, 
and  falsely  pretended  and  assumed  to  be  constituted  and 
conducted  according  to  the  deed  so  recited  and  set  forth  in 
the  said  publication :    and  before  the  committing    of  the 
grievances  hereinafter  mentioned,  to  wit,  on  the  1st  July, 
1831,  he,  the  said  defendant,  then  being  and  acting  as  se- 
cretary of  the  said  society,  did  issue,  circulate,  and  distribute 
for  and  in  the  name  of  the  society  so  falsely  pretending,  &c., 
and  then  called  and  known  by  the  name  of  the  Norwich 
Union  Life   Insurance    Society,  a  certain    prospectus   or 
printed  statement  of  the  funds  and  regulations  of  the  said 
society,  and   of   the  bonuses  that  had  been  declared,  the 
amount  of  premium  deposited  by  the  members  at  various 
periods  since  the  formation  of  the  said  society  up  to  the  year 
1829,  which  said  prospectus,  &c.,  contained,  among  others, 
the  statements  following :  that  is  to  say,  that  the  first  ad- 
dition to  the  sums  insured  in  the  said  society  was  made 
on  the  28th  June,  1816,  when  a  bonus  of  twenty  per  cent 
was  declared  on  the  amount  of  premiums  deposited  by  the 
members  insured  previous  to  July  1815 :  that  the  second 
addition,  assigned  on  the  28th  July,  1823,  was  twenty-four 
per  cent  upon  all  premiums  deposited  prior  to  July  1822 ; 
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and  that  the  third  addition  was  declared  on  the  29th  Au-        1841. 
gust  last,  and  was  twenty-five  per  cent,  on  all  premiums      pqnJipkx 
deposited  prior  to  July  1829,  making  a  total  addition  of  •• 

69/L  per  cent,  on  all  insiu^nces  effected  prior  to  1815;  and 
of  49^  per  cent  prior  to  1822 :  And  the  plaintiff  says,  that 
afterwards,  and  before  the  committing  of  the  several  griev- 
ances by  the  defendant  hereinafter  mentioned,  to  wit,  on 
the  9th  July,  1831,  he,  the  said  plaintiff,  then  being  desirous 
of  effecting  an  insurance  with  the  said  company,  &c.,  did 
apply  to  the  defendant,  so  being  secretary,  &c.,  for  informa- 
tion about  the  same,  and  did  inquire  of  the  defendant,  and 
request  him,  the  defendant,  to  inform  him,  the  plaintiff, 
whether  the  above  recited  articles,  provisoes,  powers,  condi- 
tions, laws,  constitutions,  ordinances,  regulations,  and  agree- 
ments, contained  in  the  said  deed  of  settlement,  as  set  forth 
in  the  said  publication,  had  been  duly  performed,  complied 
with,  observed,  kept,  and  fulfilled,  and  whether  the  above 
recited  statements  concerning  the  funds  and  pecuniary 
affairs  and  prosperity  and  bonuses  of  the  said  society,  so 
contained  in  the  said  prospectus  or  printed  statement  of  the 
funds  and  regulations  of  the  said  society  as  aforesaid,  were 
true  and  correct;  nevertheless  the  defendant,  well  knowing 
the  premises,  and  that  the  above  recited  articles,  &c.,  had 
not  nor  had  any  of  them  been  duly  complied  with,  &c.,  and 
that  the  said  recited  statements,  &c.,  were  not  nor  were  any 
or  either  of  them  strictly  true  and  correct,  but  contriving, 
and  firaudulently  intending  craftily  and  subtilely  to  deceive 
and  injure  the  plaintiff  in  this  behali^  on  the  day  and  year 
last  aforesaid,  falsely,  fraudulently,  and  deceitfiilly,  in  an- 
swer to  the  said  inquiries  so  put  to  him  by  the  plaintiff  as 
aforesaid^  did  represent  and  affirm,  that  the  above  recited 
articles,  &c.,  had  and  each  and  every  of  tliem  had  been  duly 
performed,  &c.,  and  that  the  above  recited  statements,  &&, 
were  and  each  and  every  of  them  was  strictly  true  and  cor- 
rect; by  means  and  in  consequence  of  which  representation, 
&c,  so  made  and  given  by  the  defendant  to  the  said  plaintiff 
as  aforesaid,  the  plaintiff  not  knowing  to  the  contrary,  but 
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1841.  belie vingy  thereupon,  that  the  said  society  was  in  the  condi- 
';;;;^  tion  and  in  the  circumstances  and  state  so  described,  &c., 
»^^  ^  by  the  defendant,  and  that  its  affairs  were  duly,  lawfiilly, 
and  regularly  administered  and  conducted,  according 
to  and  in  conformity  with  the  several  above  recited  arti- 
cles, &c.,  afterwards,  to  wit,  on  the  11th  July,  1831, 
made  and  entered  into  a  certain  policy  of  insurance  with 
the  said  society,  on  his,  the  plaintiflTs,  life,  upon  the  terms 
therein  mentioned,  (profert),  and  paid  thereon,  according 
to  the  terms  of  the  said  policy,  to  the  said  society,  when 
the  same  became  due,  divers  sums  of  money,  to  wit,  &c. ; 
whereas  in  truth  and  in  fact  the  said  defendant  well  knew, 
at  the  time  of  making  the  said  representations  and  affirma- 
tions, that  the  said  recited  articles,  &c.,  had  not  been,  nor 
were  any  of  them  performed,  &c,  in  this,  to  wit,  that  the 
said  trustees  had  not,  nor  did  choose,  new  trustees  to  supply 
such  vacancies  in  their  number  as  had  from  time  to  time 
occurred  by  death,  resignation,  or  otherwise,  but  on  the 
contrary  thereof,  &c.  Breaches  of  the  other  rules  were 
then  alleged,  with  regard  to  the  holding  of  meetings  by  the 
directors,  for  the  various  purposes  of  the  society ;  and  it 
was  further  stated,  that  the  securities  taken  by  the  society 
were  not  taken  in  the  names  of  the  trustees  or  any  four  of 
them,  but  that  securities  to  a  large  amount  were  taken  in 
the  name  of  the  defendant,  as  secretary  ;  that  the  defendant 
so  being  secretary,  had  omitted  to  see  that  the  orders  of  the 
directors,  with  regard  to  the  funds  of  the  society,  had  been 
carried  out,  and  that  he  did  not  once  in  two  years,  between 
the  months  of  June  and  September,  prepare  an  account  of 
the  state  of  the  society *s  funds,  &c ;  that  no  general  meet- 
ing of  the  members  of  the  society  was  called,  as  by  the  deed 
was  required,  but  on  the  contrary  thereof;  although  no 
such  meeting  was  called,  and  although  the  funds  of  the 
society  were  not  more  than  sufficient  to  pay  the  claims 
made,  or  liable  to  be  made,  upon  the  society,  yet  afterwards, 
and  before  the  committing  of  the  grievances,  &c.,  to  wit,  on 
the  29th  August,   1830,  a  certain  dividend  of  supposed 
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surplus  was  declared,  &c.,  without  reserving  one-fiflb  part        1841. 
of  such  surplus  to  be  funded  for  the  purpose  of  accumulat-     pontifex 
ing,  and  forming  a  permanent  capital  to  answer  the  de-  ^* 

mands  that  might  be  made  upon  the  society,  in  case  of 
any  extraordinary  mortality  amongst  the  members,  &c. ; 
and  whereas,  in  truth  and  in  fact,  the  said  above  recited 
statements  concerning  the  funds  and  pecuniary  affairs  and 
prosperity  of  the  said  society,  so  contained  in  the  said 
prospectus,  &c.,  were  not,  each  or  any  of  them,  strictly  true 
and  correct  in  this,  to  wit,  that  the  third  addition  to  the 
sums  insured,  which  was  declared,  on  the  29th  August, 
1830,  of  25L  per  cent  on  all  premiums,  &c.,  was  in  truth  a 
fidse  and  fraudulent  addition,  &c. ;  by  means  whereof,  and 
of  the  said  false  and  fraudulent  misrepresentation  and  deceit 
of  the  defendant,  the  plaintiff  says  that  he  has  been  de- 
frauded and  deceived  in  making  and  effecting  the  sidd 
policy,  and  in  making  the  said  payments  of  the  said  pre- 
miums from  time  to  time,  and  the  said  policy  of  insurance  is 
of  much  less  value  to  the  said  plaintiff  than  if  the  said  repre- 
sentations of  the  defendant  had  been  true  in  substance  and 
in  fact,  to  wit,  1000^  of  less  value,  and  by  means  whereof 
the  said  plaintiff  is  likely  to  lose  the  whole  benefit  of  his 
said  policy  of  insurance,  and  of  the  said  sums  of  money  so 
firom  time  to  tim6  paid  by  him  as  aforesaid  to  the  said 
society  as  premiums  for  the  same,  to  the  damage  of  the 
plaintiff  of  3000/.,  &c.  The  defendant  pleaded  several 
pleas,  amongst  which  was  the  following:  That  the  said 
articles,  provisoes,  &c.,  contained  in  the  said  deed  of  settle- 
ment in  the  said  declaration  mentioned,  had  been  and  were 
so  duly  performed,  complied  with,  &c,  and  the  funds  and 
pecuniary  affairs  of  the  said  society  had  been  and  were  so 
duly  regulated  and  administered  as  was  neccssaiy  for  the 
maintenance  and  security  of  the  said  society,  and  of  such 
insurances  as  then  had  been  or  thereafter  might  be  effected 
therewith.     Verification. 

Demurrer.     That  the  said  plea  is  not  sufficient  in  law ; 
for  that  the  said  pica,  instead  of  containing  a  distinct  and 
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certain  answer  to  the  several  and  specific  averments  on  the 

declaration  of  breaches  and  non-performance  of  the  said 

„    »•  articles,  &c.,  in  the  said  declaration  mentioned,  contains 

BiGNOLD. 

only  a  general  statement  that  the  same  had  been  and  were 
duly  performed,  &c. ;  and  the  funds  and  pecuniary  affidrs 
of  the  said  society  had  been  duly  regulated  and  adminis- 
tered, not  shewing  how  or  in  what  manner  the  same  had 
been  kept  and  fulfilled,  or  to  what  particular  branch  of  the 
declaration  the  said  plea  relates,  or  whether  it  refers  to 
negative  or  affirmative  provisions,  &a,  or  whether  it  relates 
merely  to  the  effect  of  observing  and  keeping  the  said 
articles,  &c.,  or  whether  it  is  intended  to  allege  that  they 
were  in  fact  respectively  kept  and  observed ;  and  also,  for 
that  it  is  alleged  in  the  said  plea,  that  the  said  articles,  &C.5 
were  duly  performed,  &c.,  and  the  funds  and  pecuniary 
affairs  of  the  said  society  had  been  and  were  duly  regulated 
and  administered,  thereby,  by  using  the  word  "duly,** 
raising  for  the  consideration  of  the  jury,  a  question  of  law 
and  not  one  of  &ct  merely ;  and  also,  for  that  the  plea  is 
so  general  and  uncertain,  that  no  intelligible  issue  can  be 
raised  or  taken  thereon ;  and  also,  that  the  plea  does  not 
confess  and  avoid  or  deny  any  of  the  material  allegations  of 
the  declaration  in  such  a  manner  that  the  plaintiff  can 
safely  reply  thereto ;  and  also,  for  that  if  the  plaintiff  replied 
thereto,  he  could  only  re-state  and  repeat  the  breaches 
already  alleged  in  the  declaration ;  and  also,  for  that  the 
said  plea  is  bad,  as  being  double  and  multifarious ;  and  also, 
for  that  the  said  plea  should  have  concluded  to  the  country, 
and  not  with  a  verification ;  and  also,  for  that  the  said  plea 
is  pleaded  as  if  it  were  an  answer  to  the  whole  declaration, 
whereas  it  is  only  an  answer  to  part  thereof;  and  also,  for 
that  the  said  plea  contains  an  immaterial  traverse,  and  is  in 
other  respects  uncertain,  informal,  and  insufficient  Joinder. 
The  defendant  gave  notice  that  he  should  contend,  on  the 
argument  on  demurrer,  that  the  declaration  was  insufficient, 
and  disclosed  no  right  of  action,  inasmuch,  as  even  if  the 
alleged  misrepresentations  were  made,  it  did  not  i^pear 
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that  the  plaintiff  had  sustmned  any  injury  thereby,  either        1841. 
by  the  loss  of  his  policy,  or  by  any  insecurity  in  his  in-      pontifex 
surance ;  that  there  was  nothim;  in  the  declaration  which      _    v- 

,  ,  BiGNOLD. 

connected  the  alleged  misrepresentations  with  any  depre- 
ciation in  the  value  of  the  policy,  or  which  shewed  that  the 
insurers  were  unable  or  unwilling  to  satisfy  any  demand 
upon  them  which  might  arise  under  the  policy,  or  that  the 
insurance  had  been  abandoned  by  the  plaintiff,  or  that  he 
had  been  injured  in  any  respect  by  effecting  it. 

* 

Stephen^  Serjt,  and  Petersdorff^  for  the  plaintiff.  The 
plea  was  clearly  bad  for  the  reasons  stated  in  the  demurrer. 
It  admitted  the  violation  of  all  the  rules  of  the  society,  as 
alleged  in  the  declaration,  and  did  not  attempt  to  deny 
that  the  plaintiff  had  suffered  damage  ;  but  in  point  of  fact, 
it  amounted  to  this :  true  it  is  that  the  plaintiff  has  suffered 
damage,  but  he  is  not  much  hurt.  This  was  clearly  an 
insufficient  answer  to  the  statements  in  the  declaration.  It 
was  also  an  insufiScicnt  plea,  because,  while  it  purported  to 
be  an  answer  to  the  whole  declaration,  in  truth  it  professed 
to  answer  only  those  parts  of  it,  which  referred  to  the  funds 
of  the  society.  Then  it  was  insufficient,  as  amounting  to 
a  denial  of  damage  only,  and  as  containing  a  mere  ar- 
gumentative denial  of  the  allegations  of  the  plaintiff.  The 
statement  was,  that  the  regulations  of  the  society  had  been 
violated,  but  there  was  neither  a  denial  nor  an  admission  of 
that  £ict  Griffith  v.  Eyles  (a),  had  a  strong  bearing  upon 
the  case.  Then,  as  far  as  the  plea  amounted  to  an  allega- 
tion of  performance,  it  was  by  far  too  general,  because  the 
plaintiff  had  no  means  of  replying  to  it,  except  by  repeating 
the  breaches  alleged  in  the  declaration.  The  defendant's 
objections  to  the  declaration  could  not  be  allowed  to  prevail. 
A  clear  right  of  action  was  disclosed,  independently  of  any 
actual  damage  sustained.  The  ground  of  the  action  was 
the  affirming  by  the  defendant  that  certain  things  were 

(a)  I  Bos.  &  Pull.  417. 
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1841.       tnie,  and  thereby  causing  the  plaintiff  to  become  a  member 
^r"^J^;~'    of  the  society ;  it  was  no  answer  to  an  allegation  that  the 
9.  representations  were  false,  and  that  the  plaintiff  in  conse- 

quence would  not  obtain  those  advantages  which  he  had  a 
right  to  expect,  that  his  policy  would  be  paid*  FumtM  ▼. 
Leicester  (a),  Blofeld  ▼.  Payne  (6),  Marzetti  ▼.  Williams  (c), 
WeUer  v.  Baker  {d).  These  cases  shewed  that  the  pos- 
sibility of  damage  was  a  sufficient  ground  of  action,  and  the 
declaration,  therefore,  sufficiently  disclosed  damage«  Lyde 
V.  Barnard  {e)  was  also  in  point  But  if  the  allegation  of 
damage  in  the  declaration  was  insufficient,  that  was  an 
objection  which  could  not  be  raised  now,  but  which  was 
open  to  the  defendant  on  special  demurrer  only.  Petvtress 
V.  Austen  (/),  Trofver  v.  Chadwick  (g),  and  Brown  v.  Jar- 
vis  (A),  were  also  referred  to. 

Channelly  Seijt,  for  the  defendant     It  must  be  remem- 
bered that  this  was  not  an  action  of  contract,  but  of  tort, 
and  it  was  a  case  in  which  the  plaintiff  could  only  recover, 
by  shewing  that  he  had  sustained  damage  by  reason  of  the 
¥nx)ngful  act  of  the  defendant.     Damage,  therefore,  was  the 
gist  of  the  action,  and  the  defendant  was  right  in  applying 
his  plea  to  it     All  that  was  stated  in  the  prospectus  might 
be  true,  but  the  damage  was  said  to  have  arisen  fix)m  the 
improper  declaring  of  dividends,  and  so  it  was  sought  to 
charge  the  defendant  for  the  act  of  the  company.     His 
answer  distinctly  applied  itself  to  the  subject-matter  of  the 
declaration,  because  the   complaint    being    the    improper 
management  of  the  affairs  of  the  society,  he  said  that  they 
had  been  so  properly  performed  as  was  necessary  for  the 
maintenance    of  its  security.      [Tindal,  C.  J. — Do  you 
think  that  if  you  had  given  that  answer  to  the  plaintiff  when 
he  made  the  inquiry  of  you  he  would  have  insured?]     The 

(a)  Cro.  Jac.  474.  W  1  M.  &  W.  101. 

(6)  4  B.  &  Ad.  410.  (/)  6  Taunt  522. 

(c)  1  B.  &  Ad.  416  ;  1  Nev.  &  {g)  Z  Bing.  N.  C.  334  ;  3  Scott, 

Man.  353.  699. 

(rf)  2  Wils.  414.  (A)  I  M.  &  W.  704. 
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defendant  could  not  be  supposed  to  be  required  to  shew  1841. 

by  his  plea  that  everything  had  been  done.     [Maule^  J. —     Vlm"^ 
Do  you  mean  to  say  that  the  two  propositions,  that  the  v. 

policy  is  of  less  value  to  the  plaintiff,  and  that  the  policy  is 
equally  secure,  are  identical  ?  Even  that  proposition, 
however,  that  the  policy  is  as  secure  as  if  all  the  rules  of 
the  society  had  been  complied  with,  does  not  appear  to  be 
raised  by  your  plea.  Erskine,  J. — What  object  has  a  man 
in  selecting  one  office  in  preference  to  another,  except  that 
of  procuring  from  it  something  better  in  the  way  of  bonuses  ? 
You  distinctly  hold  out  that  anticipation  by  the  representa- 
tions which  you  make.]  The  declaration,  at  all  events, 
could  not  be  sustained*  It  contained  no  allegation  what- 
ever to  shew  any  insecurity  as  to  the  policy.  [^Mauley  J. — 
Supposing  a  policy  as  to  a  horse,  which  was  represented  to 
have  two  eyes,  and  to  be  able  to  see,  and  it  was  found  to 
be  blind,  would  an  action  for  such  a  cause  be  answered  by 
a  plea  that  the  horse  was  just  as  good  ?  Tindal,  C.  J. — 
In  such  a  case,  surely  the  purchaser  of  the  horse  would 
not  be  obliged  to  sell  his  horse  before  he  brought  his  ac- 
tion ?]  That  would  be  a  case  of  warranty.  \Tindaly  C.  J. — 
Does  not  this  case  range  itself  within  that  class,  headed  by 
Pasley  v.  Freeman  (a),  where  actions  have  been  brought, 
alleging  representations  to  have  been  falsely  made  within 
the  knowledge  of  the  party?  Erskine^  J. — Suppose  a 
man  bought  a  horse,  which  was  said  to  be  a  good  hunter, 
and  it  was  found  not  to  be  so,  and  he  brought  his  action  ?] 
That  would  be  a  case  of  warranty. 

TiNDAL,  C.  J. — What  is  this  in  effect  but  a  warranty  ? 
A  man  goes  to  an  established  officer,  from  whom  he  had  a 
right  to  look  for  a  just  and  true  accoimt  of  the  afiairs  of  the 
company,  and  he  receives  an  answer  which  is  not  true.  I 
think  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  Plaintiff, 
(a)  3T.  R.61. 
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Fisher  v,  Duddino. 

The  time  of  \jrOULBURNy    Seijt,    moved    for  leave  to    enter    up 

jiidmen^''"re-  8*^^^*^^on  on  the  record  in  this  action,  upon  the  following 

^f^^*^^  state  of  facts  agreed  upon  between  the  respective  parties, 

c  110,  s.  17,  On  the  8th  of  January,  judgment  was  signed,  the  Masters 

the  tjMrtp»Y«r1ui  allocatur  being  for  630i  15*.  6d.     During  the  progress  of 

M!!^*"bMk-  ^^  taxation  of  costs  antecedently  to  that  date,  a  conversa- 

therefore,  tion  took  place  between  the  attorneys  of  the  plaintiff  and 

etpitvr  WIS  en-  the  defendant,  when  the  latter  said  that  the  money  would 

sS^f Janiury,  ^  paid.  A  day  or  two  afterwards,  the  plaintiff's  attorney 
in  pursuance  of  called  on  the  defendant's  attorney,  and  said  that  he  should 

the  Blaster's  . 

allocatur,  for  move  to  review  the  taxation  of  costs,  but  that  he  was  afraid 
lobsequent  ap-  that  the  defendant  would  fail  in  the  meantime.  The  de- 
SlidSiff*  dxK  fendant's  attorney  answered  that  there  was  no  fear  of  that, 
review  of  the  and  offered  to  pay  the  money  immediately,  as  it  was  lying 
coats,  the  idle  in  his  banker's  hands.  On  the  8th  of  January,  a  sum- 
increased  to  mons  was  taken  out  before  a  learned  judge  at  Chambers,  to 
643/.,bywK^h  review  the  taxation  of  costs,  but  the  questions  which  arose 
ment  was  upon  its  hearing  were  referred  to  the  Court ;  and  there  it 

amended  on 

the  30th  May.  was  Suggested  by  the  Master,  that  if  the  parties  would 

judgment*     ^  attend  before  him  again,  an  arrangement  might  be  made, 

1  "ISa^^A^w  ^'^^  ^^^  expenses  attending  the  rule  saved.     Tliis  was  ac- 

that  the  plain-  cordingly  done,  and  on  the  20th  of  May,  the  allocatur  was 
to  interest  from  altered  by  the  amount  being  increased  to  643/.  5*.  6rf.    The 

***®  ^^d^n'oT  ^^^^  ^^  ^^  allocatur  was  not  altered,  and  the  judgment 

from  the  30th  remained  as  of  the  8th  of  January.     On  the  20th  of  May, 


of  May  only. 


the  defendant's  attorney  paid  to  the  plaintiff's  attorney,  the 
sum  of  643Z.  5 «.  6(2.  by  a  check,  which  the  latter  consented 
to  receive  **on  account,"  but  the  defendant's  attorney  refused 
to  take  a  receipt  in  those  terms,  and  it  was  thereupon 
agreed  that  the  payment  should  be  made  without  prejudice, 
and  that  an  application  should  be  made  to  the  Court  on  the 
part  of  the  defendant  to  enter  satisfaction  on  the  record. 
The  question  was,  whether  the  defendant  was  entitled  to 
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have  interest  at  rate  of  4i  per  cent  under  the  provisions  of       1841. 
the  1  &  2  Vict  c.  110,  s.  17,  since  the  8th  of  January.  ^^Ti^^ 


Bompas,  Serjt,  shewed  cause  in  the  first  instance.  The 
17th  section  of  the  1  &  2  Vict  c  1 10,  provided  "  that  every 
judgment  debt  shall  carry  interest  at  the  rate  of  4/.  per 
centum  'per  annum  fix>m  the  time  of  entering  of  the  judg- 
ment until  the  same  shall  be  satisfied,  and  such  interest 
may  be  levied  under  a  writ  of  execution."  The  day  from 
which  the  judgment  must  be  taken  to  bear  date  was  the 
8th  of  January,  and  from  that  day,  therefore,  it  ought  to 
bear  interest  The  fact  of  the  delay  of  the  final  determina- 
tion of  the  amoimt  ought  to  produce  no  result  un&vour- 
able  to  the  plaintifi^,  because  the  conclusion  which  was 
eventually  arrived  at  must  be  taken  to  be  the  correct  one, 
and  he  ought  to  have  had  the  judgment  entered  on  the  8th 
of  January  for  the  sum  then  fixed.  It  was  the  mere  case 
of  an  amendment  by  which  the  plaintifi^,  who  was  right, 
ought  not  to  be  prejudiced,  and  it  was  to  be  observed  that 
the  defendant,  by  the  adoption  of  this  suggestion,  would 
sufier  no  hardship,  because  he  had  the  use  of  the  money 
during  the  whole  period  for  which  it  was  kept  back  finom 
the  plaintiff.  If  the  date  of  the  judgment  was  wrong,  it 
was  the  duty  of  the  defendant  to  move  to  amend  it ;  but 
at  all  events  the  plaintiff  ought  not  to  suiier  in  consequence 
of  an  act  which  was  not  the  result  of  any  proceeding  of  his 
own. 

Goulburn,  Seijt,  contra.  The  words  of  the  statute  did 
not  refer  to  the  time  of  signing  judgment,  but  of  enter- 
ing up  judgment,  and  there  could  be  no  doubt  that  the  date 
of  entering  up  judgment  was  the  20th  of  May.  The  delay 
of  the  final  determination  of  the  amount  of  the  judgment 
was  not  in  consequence  of  any  act  of  the  defendant,  but  it 
must  be  taken  to  have  been  either  the  result  of  the  plain- 
tiff's own  proceeding  in  applying  to  review  the  taxation,  or 
of  the  error  of  the  ofiicer,  by  which  neither  party  ought  to 

TOL.   IX.  L    L  L  D.   p.   C. 
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1841.        be  hurt     That  the  defendant  would  suffer  damage  if  he 
^"TT^'^      '     was  compelled  to  pay  interest  from  the  8th  January  was 
V.  clear,  because  he  had  distinctly  offered  to  pay  the  money 

at  an  early  date,  and  surely  when  he  made  a  tender 
founded  on  that,  which  was  at  the  time,  the  determination 
of  the  officer,  the  Court  would  not  now  take  a  step  against 
him,  which  in  its  consequences  must  be  a  harsh  one. 
[Afowfe,  J. — There  is  a  book  kept  in  the  office  in  which  the 
parties  enter  what  is  called  an  incipitur,  and  from  that 
entry  is  made  up  the  judgment,  if  either  of  the  parties  wish 
it  That  incipitur,  is,  I  take  it,  the  "  entering  up  *"  of  the 
judgment]  That  course  was,  at  all  events,  in  this  instance, 
contrary  to  the  justice  of  the  case.  [^Mauley  J. — I  do  not 
think  so.  The  4Z.  per  cent  is  given  in  consequence  of  the 
money  being  kept  out  of  the  hands  of  the  party  entitled  to 
it  The  defendant  has  had  the  use  of  the  money,  and 
surely  that  is  the  very  case  intended  to  be  met  by  the 
statute.]  The  real  question  was,  by  whom  was  the  delay 
caused  ?  because  if  it  had  been  caused  by  the  plaintiff,  the 
defendant  ought  not  to  pay  the  penalty  for  it. 

TiNDAi-,  C.  J. — This  is  a  question  upon  the  construc- 
tion of  the  17  th  section  of  the  act,  which  abohshes  arrest 
on  mesne  process,  and  we  cannot  give  any  construction  to 
its  provisions  which  shall  merely  satisfy  the  case  now  before 
us,  but  must  constnie  it  in  such  a  manner  as  shall  satisfy 
the  words  of  the  statute,  and  shall,  therefore,  be  applicable 
to  all  cases.  The  question  is,  what  is  the  meaning  of  the 
wonls  that  interest  shall  be  allowed  from  "  the  time  of  en- 
tering up  judgment  ?"  And  it  appears  to  me,  that  the  l^^al 
meaning  of  those  words  must  be  taken  to  be  the  time  of 
signing  judgment,  or  making  the  entry  of  the  incipitur 
in  the  Master's  book.  After  that  has  been  done,  the 
plaintiff  has  two  terms  allowed  him  before  he  closes  the 
record,  and  when  he  does  that,  the  Master  will  put  on  the 
margin  of  the  roll  the  very  day  on  which  the  incipitur  was 
entered.     There  may  be  a  distinction,  therefore,  between 


TRINITY   TERM,   4    VICT.  875 

entering  up  on  the  roll,  and  entering  up  judgment  merely.         1841. 
The  14th  section  of  the  Statute  of  Frauds,  provides  that       fishehT 
any  one  who  shall  sign  any  judgment,  shall  at  the  signing  *. 

of  the  same,  set  down  the  day  of  the  month  and  year  of  his 
so  doing,  which  day  of  the  month  and  year  shall  also  be 
entered  on  the  margin  of  the  roll.  Therefore,  it  is  clear  that 
the  day  of  the  signing  is  the  day,  as  of  which  the  judgment 
is  to  be  entered  on  the  record,  and  as  that  gives  operation 
to  the  judgment,  as  to  purchasers  afterwards,  or  in  cases  of 
death,  or  of  priority  against  simple  contract  debts,  when  the 
incipitur  is  stated,  as  it  is  here,  to  have  been  made  on  the 
8th  of  January,  the  judgment  must  be  said  to  have  been 
entered  on  that  day.  I  do  not  feel  the  force  of  the  argu- 
ment as  to  the  injustice  likely  to  be  worked  to  the  defend- 
ant by  the  loss  of  interest,  because  he  might  have  made  a 
tender,  and  that  would  have  been  a  good  answer  to  any 
action  which  might  be  brought  According  to  the  construc- 
tion of  my  brother  Ootdbum,  the  judgment  is  not  entered 
at  this  moment,  because  there  has  been  no  formal  entry  on 
the  roll,  but  we  can  only  refer  these  words  of  the  statute  to 
that  which  ordinarily  takes  place,  and  that  being  so,  this 
rule  must  be  refused. 

CoLTMAN,  J. — I  agree  that  we  cannot  consider  the  in- 
convenience in  particular  cases  in  laying  down  a  general 
rule  of  practice.  I  had  doubted  whether  such  an  amend- 
ment as  this  could  be  made  by  the  officer,  but  I  think  that 
the  original  entr^  must  be  taken  to  have  been  a  misprision 
of  the  clerk,  and  that  on  that  ground,  therefore,  no  objec- 
tion exists.  When  the  judgment  is  amended,  it  stands  as 
if  it  had  been  originally  correctly  entered,  and  the  entry 
contemplated  by  the  act  appears  to  me  to  be  that  which  is 
made  in  the  book  in  the  office.  The  rule,  therefore,  must 
be  refused. 

Erskine,  J. — In  putting  an  interpretation   upon   this 
clause  of  the  statute,  we  must  look  at  the  practice  of  the 

L  L  L  2 


DUDDING. 
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1841.        Court  to  see  what  is  the  "  entering  up  "  of  the  judgment, 
^"TT^^       '    and  it  appears  to  me  that  the  entry  of  the  incipitur  in  the 
V.  Master's  book  must  be  taken  to  be  that  entering  up  which 

is  contemplated,  and  although  the  judgment  may  be  after- 
wards more  formally  entered  on  the  roll,  yet  that  is  not 
the  entering  of  the  judgment  from  which  interest  must  be 
calculated. 

Maule,  J. — I  am  also  of  the  same  opinion.     In  the  con- 
templation of  law,  entering  up  of  the  judgment  is  the  writing 
down  something  in  a  book  which  is  kept  by  the  Master  fw 
that  purpose.     That  is  called  the  incipitur,  and  the  entry 
is  only  so  made  for  the  convenience  of  the  parties,  but  it 
guides  what  is  drawn  up  afterwards  in  a  more  formal  manner 
on  the  record.     The  record,  it  is  to  be  observed,  is  not 
usually  drawn  up,  unless  it  is  necessary  that  it  should  be  so 
for  the  use  of  the  parties  for  any  particular  purpose,  and  the 
incipitur,  at  the  same  time,  that  it  is  generally  alone  suffi- 
cient for  all  ordinary  purposes,  affords  the  materials  finr 
drawing  up  that  more  minute  form  on  parchment,  which 
on  account  of  the  expense,  is  usually  dispensed  widi.     In 
criminal  cases,  the  same  coiu-se  is  commonly  pursued,  and 
the  record  is  only  filled  up  in  instances  where  Grom  some 
circumstances  it  is  requisite  that  it  should  be  so.     The  fact 
of  this  not  being  generally  done  then,  affords  a  clue  to  the 
intentions  of  the  legislature,  and  shews  that  the  statute  was 
not  meant  to  refer  to  the  entering  up  of  the  judgment  on 
the  roll,  which  would  often  produce  more  expense  than  the 
interest  would  amount  to,  but  to  the  general  entering  up 
of  judgment  in  the  Master's  book  in  the  form  of  an  incipitur. 
With  regard  to  the  justice  of  the  case,  the  Court  cannot 
look  to  particular  cases  in  laying  down  a  general  rule  of 
practice ;  but  I  confess  that  I  do  not  see  that  any  injustice 
will  be  worked  by  the  decision  at  which  the  Court  has 
arrived. 

Rule  reftised. 
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1841. 

Doe  d.  Edwards  r.  Leach. 
J.  HIS  was  an  action  of  ejectment  to  recover  possession  of  In  »  declara- 

.  .  .  .  tion  in  eject- 

premises  by  reason  of  a  forfeiture,  and  in  the  declaration  the  ment  to  recover 
day  of  the  demise  was  laid  to  be  the  15th  January,  1840,  a  SJ^J^Uea,\y 
day  antecedent  to  the  date  of  the  right  of  entry.     At  the  !*•?*!"  *^  '^ 
trial  before  Parke,  B.,  in  Surrey,  at  the   Spring  Assizes,  day  of  the  de- 
1841,  the  declaration  was  amended  by  the  date  of  the  de-  to  be  the  I5th 
mise  being  altered  to  the  16th  January;  that  amendment  JhctriXitap- 
was  objected  to  on  the  part  of  the  defendant,  and  the  learned  pey«d  that 

•^ ,  \  this  was  a  date 

judge  directed  the  verdict  to  be  entered  for  the  lessor  of  the  antecedent  to 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  ques-  which  the 
tion,  whether  he  possessed  the  power  to  amend  under  the  ^^^i-*  JMf 
provisions  of  the  3  &  4  Wm.  4,  c.  42,  s.  23.  that  this  was  a 

.  .  .  case  in  which 

A  rule  nisi  having  been  obtained  in  Easter  Term  to  set  the  learned 
that  verdict  aside,  and  enter  a  nonsuit,  thomed^dcr 

the  3  &  4 
Wm.  4,  c  42, 

Channelly  Seijt,  now  shewed  cause.     It  was  dear  that  s.  23,  to  amend 

the  power  of  amendment  under  the  statute  extended  to  cases  alterin^theday 

of  ejectment,  for  a  forfeiture.     In  the  case  of  Doe  d.  Mar-  ^^  thafthr* 

rioit  V.  Edwards  (a),  which  was  a  case  of  ejectment  for  a  power  of 

\  '     ^  ^  ^      •'  amendment 

forfeiture,  the  parish  in  which  the  premises  were  situated  was  not  affect- 
was  misstated,  and  an  amendment  was  allowed  by  the  same  piicdbility  of 
learned  judge,  by  whom  the  present  case  had  been  tried.  j!J|°e*^'confe8s 
The  principle  of  that  case  was  precisely  in  point  A  ques-  lease,  entry, 
tion  might  be  raised  whether  the  Court  would  apply  the  the  declaration 
statute  to  the  case  of  a  demise  in  an  ejectment,  the  whole  of  JJ^^bS'that 
the  proceedings  being  fictitious,  but  it  had  been  a  principle  *J®  ^^^  ^^ . . 
acted  upon  by  the  Courts,  that  these  fictions  should  not  apply  them- 

-  •     !•  /•  .1  ^«  •  n  -%     selves  to  the 

operate  to  the  prejudice  of  the  parties  to  suits.     Jiowe  a,  declaration  as 

Wrangham  v.  Hersey  {b).     If  the  Court  saw  that  there  was  a  J^"n3J|j^^4 

variance,  they  were  empowered  to  sanction  the  amendment,  ^^  ™wi«« 
and  it  was  clear  that  in  the  present  instance  there  was  such 

(a)  1  Moo.  &  Rob.  319 ;  6  Car.  &  P.  208,  S.  C. 
(6)  3  Wils.  274. 


CAaca  cm  Foam  or  pbactig%  c.  r. 

M  oune  within  themeMoiiigof  theact.  Tie  in 
of  there  bring  a  consent  rule  to  admit  lease,  ratzj*  and 
ouster  did  not  alter  the  case,  fw  that  ctxuenC  rale  only  re- 
quired the  defendant  to  admit  the  esBtenee  erf's  Icaae,  ■rntiA 
■wtM  in  fact  only  im^nary,  ^d  iritether  the  admi«n  ap- 
{died  to  one  day  or  another  w«b  i""*"*'^-'  Smith  t. 
KnatMlden  (a)  « 


Bomptu,  Seijti  in  auppwt  of  the  rule.  The  caae  £d  not 
fall  witlun  the  terms  of  the  statute,  dot  within  its  principle 
It  WW  to  be  obaerred,  that  it  was  not  the  ordinary  caae  oft 
varianoe  between  the  dedazadon  and  the  proo^  bat  the 
amendment  operated  aa  an  amendment  of  the  defoidaiit^ 
admiasion.  The  plaintiff  fiuled  altogether  in  pnmng  any 
demise,  ezoept  I^  that  admission,  and  that  waa  a  documod 
wluch  the  judge  was  in  no  way  aothorixed  to  unnid.  [Er- 
tkitu,  J. — lliat  obserration  wonld  hare  been  equally  wfi^ 
cable  in  Doa  d.  Marriott  v.  Edwardt,  where  the  amendment 
was  in  the  name  of  the  pariah.]  The  objection  was  not  Horn 
ruaed,  and  that  decimon  was  besides  open  to  the  obaemtiao 
that  it  was  pronounced  at  nisi  prius,  and,  therefore,  poasibly, 
without  that  mature  deliberation,  which  such  a  case  would 
receive  at  the  hands  of  the  full  Court  In  Doe  d.  Poole  t. 
Erringttm  (b)  it  was  held  that  a  count  in  ejectment  laying 
a  joint  demise  by  two  was  not  supported  by  proving  the  two 
to  be  etttitled  as  tenants  in  common,  and  Ihere  the  learned 
judge  at  nim  [vius  having  refiised,  on  this  objection  beii^ 
taken,  to  amend  the  record  by  altering  the  demise,  and  the 
pluntiff  having  thereupon  been  nonsuited,  the  Court  of 
King's  Bench  would  not  allow  the  propriety  of  the  refusal 
to  be  discussed  in  banc.  Id  the  present  case,  therefore,  ss 
the  consent  rule  aj^ed  only  to  the  15th  January,  the 
Court  would  not  alter  it  to  suit  the  necessity  of  the  case, 
and  a  nonsuit  ought  to  be  entered  as  the  plaintiff  had 
fuled  in  his  proof. 


(a)  A»U,  p.  403. 


(6)  I  Ad.  &  EU.  750;  3  Nev.  { 
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TiNDAL^  C.  J. — The  only  question  in  this  case  is,  whether  1811. 
the  learned  judge  who  tried  the  cause  had  the  power  to  jJ^^^^J^^ 
make  this  amendment^  because  as  to  the  propriety  of  the  Edwards 
amendment  we  are  not  called  upon  to  give  any  opinion.  Luach. 
We  must  assume  that  the  amendment  was  in  a  particular, 
not  material  to  the  merits  of  the  case,  and  by  which  the 
opposite  party  could  not  have  been  prejudiced  in  the  con- 
duct of  his  defence,  for  that  point  is  not  before  us.  Then 
the  question  is,  whether  the  judge  had  the  power  to  make 
this  amendment,  and  I  think  that  under  the  statute  he  had 
that  power.  The  form  of  a  declaration  in  ejectment  is,  that 
''John  Doe  complains  for  that  one  A.  B.,  the  lessor  of  the 
plaintiff,  on  a  certain  day,  demised  to  the  said  John  Doe  a 
certain  messuage  with  its  appurtenances  in  the  county  in 
question,  and  that  afterwards  the  said  John  Doe  entered 
and  became  possessed  of  the  said  messuage,  &c.,  and  that 
John  Doe  so  being  possessed,  the  said  Richard  Roc  after- 
wards, &C.,  with  force  and  arms  entered  into  the  same  and 
ejected  the  said  John  Doe.**  The  moment  the  declaration 
is  delivered,  and  the  party  is  admitted  to  appear  in  the 
room  of  the  casual  ejector,  he  enters  into  a  consent  rule,  by 
which  he  binds  himself  to  appear  by  himself  or  his  attorney, 
to  accept  a  declaration^  and  confess  lease,  entry,  and  ouster. 
The  allegation  in  the  declaration  is,  that  on  a  certain  day 
the  lessor  of  the  plaintiff  executed  a  lease  of  the  premises. 
The  act  provides  that  the  judge  may  amend  the  record 
''  when  any  variance  shall  appear  between  the  proof  and 
the  recital,  or  setting  forth  on  the  record,  &c.,  of  any  con- 
tract, custom,  prescription,  name,  or  other  matter,  in  any 
particular,  or  particulars,  in  the  judgment  of  such  judge,  &c., 
not  material  to  the  merits  of  the  case,  and  by  which  the 
opposite  party  cannot  have  been  prejudiceil  in  the  conduct 
of  his  action,  prosecution,  or  defence."  How  can  it  be  said 
that  the  allegation  in  the  declaration  that  the  lessor  of  the 
plaintiff  executed  a  lease  of  the  premises,  is  not  a  matter 
alleged  on  the  record,  amendable  under  the  words  of  the 
statute  ?     It  seems  to  me,  then,  that  there  was  a  variance 


iMt.       Iji ■»  die  \A  ygjiiii  mad  tbt 

flDKndUbie under  die aciL    ThcniCK 
no  pmof  ac  afl^  and  dur  die  cae  fiob 
nde^  but  it  b  to  be  obeETwed^  duK  cfae 
emeder  die  dedemuiMi  b  m  be 
been.  Jsmmm  ixL  im  anMnded 
aduptt' itadf  tD  in  DBiDe*    The 

Be  vHExUBBBu* 


CTociiSia^  J* — I  ^ipBB  wEtb  nrf  r^aEd  tBnat 
be  aediflqjHL    Ic  0  to  be  bonie  in.  mind  tfant 
M  e  wrririiM  pmceeffin^  die  cxentme  ef  the  Cooe^ 
deetcd  far  veiiein  parpoBBL    m  dn^  eHe^ 
of  tbc  liufwieiiei  n^  due  tbc  pbundff  bed  a 
en  tbc  I5cb  JanmiEy,  aod  tfae 
enlf  eeciDcd  on  tbc  I6dw    It  Kesa  to 
kvdieaK  ef  a  vaEHKe^  wbkk  fdb  ttdf 

tbe  obgeeckn  end  die 
tbe  pnyvinooe  of  die 

raiinft  matter  niehiM  totbe 
merits  of  die  aee,  docs  ooc  affise  befixe  OBy  and  we  most 
aonme  diat  die  learned  jodge  properij  exeraaed  the  di»- 
dedoQ  gnu  to  him. 

EanusSy  J. — I  am  afao  of  opoiioQ  that  my  brother  Porlv 
had  the  power  to  make  this  amendment.  If  this  Court 
were  confined  to  a  connderation  of  the  strict  technical  tenns 
OKd  on  the  record,  this  might  be  said  not  to  be  a  Tariance 
between  the  proof  and  setting  forth  of  some  matter  in  the 
dedaradon,  amendable  under  the  act,  because  the  proof 
wonld  be  the  consent  nde,  bj  which  the  defendant  under- 
takes to  admit  a  lease  like  that  set  forth  in  the  dedaradon, 
in  the  first  instance.  The  case  of  a  variance  in  the  n»m^ 
of  a  parish  would  be  a  much  stronger  case  than  this^  because 
in  the  consent  rule,  the  parish  is  specified,  and  yet  in  siidi 
a  case,  in  the  case  of  Doe  d.  Marrioti  v.  Edwards^  an 
amendment  was  made.     But  we  must  not  look  to  the  strict 
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technical  terms  of  the  record,  but  to  the  substance  of  it,        1841. 
and  the  question  for  which  that  form  is  prepared  between      Doe^em. 
the  parties.     The  substance  here  is,  when  was  it  that  the      Edwards 
plaintiff  had  a  right  of  entry  ?     Then,  if  that  is  the  real       Leach. 
substance  of  the  statement  of  the  day  6f  the  demise,  the 
proof  that  the  right  of  entry  accrued  on  the  16th,  and  not 
on  the  15  th,  does  amount  to  a  variance  between  the  proof 
given  and  the  setting  forth  of  a  matter  in  the  declaration,- 
which  comes  within  the  operation  of  the  statute. 

Mauls,  J. — The  substance  and  legal  meaning  of  the 
declaration  in  this  case,  taken  with  the  other  proceedings, 
is,  that  on  the  15th  January,  the  lessor  of  the  plaintiff  had 
a  right  of  entiy  on  the  premises  in  question.  The  proof 
given  was,  that  he  had  a  right  of  entry,  not  on  the  15th, 
but  on  the  16  th.  Then  that  is  a  variance  between  the 
matter  stated  in  the  declaration,  and  the  proof,  and  it  seems 
to  me  to  fall  within  the  express  words  of  the  23rd  section 
of  the  act  It  is  objected  that  the  consent  rule  applies  only 
to  the  declaration  served,  and  to  the  demise  mentioned  in 
that  declaration,  but  that  is  not  the  true  construction  of  the 
consent  The  terms  of  the  consent  rule  are,  that  the  de- 
fendant will  confess  lease,  entry,  and  ouster  generally ;  and 
when  he  enters  into  that  rule,  he  consents  not  to  put  the 
lessor  of  the  plaintiff  to  the  proof  of  any  real  lease,  entry, 
and  ouster,  but  to  confess  any,  which  may  be  necessary  to 
clothe  the  entry  with  a  legal  form,  in  order  to  try  the  ques- 
tion. The  consent  rule,  therefore,  is  applicable  not  only  to 
the  declaration  as  it  originally  stood,  but  to  the  declaration 
as  it  is  amended,  to  which  it  appUes  itself  as  soon  as  the 
amendment  is  made. 

Rule  discharged. 
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LoTT  and  Another,  Assignees  of  Smart,  a  Bankrupt 

V,  Melville  and  Another. 

^  dbMT^Jb^  "^^  ^^  *  feigned  issue,  directed  under  the  Interpleader 

terpleader  Act,  Act,  (1  &  2  Wm.  4,  c.  58),  to  try  the  right  to  certain  goods 

Iblluwmff  quet-  seized  under  a  fi.  &.,  issued  at  the  instance  of  the  defend- 

wl^ewi  tiie*  *°^  ^"^  ^^  ^^^^  Court,  belonging  to  one  Smart,  who  had 

Midffneet  of  *  since  become  a  bankrupt,  upon  an  alleged  act  of  bankruptcy 

the  ezecotion  committed  prior  to  the  seizure,  and  claimed  by  the  plaintifis 

whose  suit,  ^  assignees  of  such  bankrupt     The  issue  was  in  the  fol- 

^^^^^^^^  lowing  terms :  "  If,  at  the  time  of  the  said  seizing  and  leyying 

had  been  of  the  said  cattle,  goods,  and  chattels,  the  plaintifi  were 

"U,  Mi  the  time  entitled  to  the  same,  or  any  part  thereof,  as  against  and  free 

ndler^ffof  fi^™  the  execution ;  and  if  the  said  cattle,  goods,  and  chattels 

the  uid  goods,  ^^^e  not  subject  and  liable  to  be  so  seized  and  levied  under 

ficc,  the  plain-  "^  ^ 

tiSs  were  en-  the  said  writ  as  against  the  plaintifis."  The  issue  was  tried 
sune  ts  Bff ainst  before  Coleridge,  J.,  at  the  Bristol  Summer  Assizes,  1840, 
^d  free  from     ^j^eu  a  verdict  was  entered  for  the  plaintifis,  leave  bcins 

the  said  ezecu-  .        . 

tion ;  and  if  given  to  the  defendants  to  move  to  set  it  aside,  and  to  enter 
Ac,  were  not '  the  verdict  for  [the  defendants. 

seii^^  "^  ^  ^^  having  been  accordingly  obtained  by  Bontpajfy 
levied  under       Serit,  in  Michaclmas  Term, 

the  said  wnt  as         ''   '  ' 

against  the 

ifeW,  that  that  Manning,  Seijt.,  with  whom  was  EUioity  now  shewed 
'"ertion*m)t'***  cause.  There  was  an  objection  preliminary  to  the  discus- 
only  as  to  notice  gion  of  those  points,  which  formed  the  main  object  of  the 

of  the  act  of  i  rrw  .  .  11  /•    1         • 

bankruptcy,       rule.     There  was  no  mtention,  under  the  terms  of  the  issue, 

a  •  I     • 

tift  titlc^Mas-  ^  ^y  ^^  question  of  the  bankruptcy  of  Smart,  but  those 
signws.  terms  must  be  taken  to  confine  the  question  to  the  point, 

section  of  the 

6  Geo,  4,  c.  16,  requiring  that  in  any  action  by  any  assignee  acting  under  a  commission  of 
bankrupt,  notice  shall  be  given  of  those  matters  connected  with  the  commission,  which  are  in- 
tended to  be  disputed  by  the  defendant,  docs  not  apply  to  such  an  issue. 

Where  the  trading  sought  to  be  proved,  was,  that  of  a  money  scriviner,  under  the  2nd  section 
of  the  6  Geo.  4,  c.  16,  which  provides  that  persons  using  the  trade  or  profession  of  a  scrivener, 
*<  receiving  other  men's  monies  or  estates  into  his  trust  or  custody."  it  was  held  that  the  words 
of  the  act  were  not  supported  by  proof  that  the  bankrupt  had  negotiated  loans,  and  had  received 
procuration  money  for  doing  so,  the  money  lent  not  b«ing  deposited  in  his  hands ;  and,  that 
m  one  instance,  he  had  been  employed  to  call  in  rooncv  which  was  out  upon  mortgage,  which 
money  he  received  and  retained  in  his  possession,  but  U)r  which  he  paid  interest  dovrn  to  the 
time  of  the  bankruptcy. 
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whether  the  defendantdy  at  the  time  of  the  seizure,  had 
notice  of  the  act  of  bankruptcy.  [Tindat,  C.  J. — The 
terms  of  the  issue  are  general,  and  are  not  confined  to  the 
question  of  notice,  but  extend  to  the  point,  whether  the 
plaintifl?  are  entitled  to  the  goods.  How  are  you  to  say 
that  they  can  recover,  if  Smart,  for  instance,  could  not  be 
a  bankrupt  ?  ErsJdney  J. — The  issue  is  in  the  common 
form,  leaving  the  assignees  to  sue  as  plaintifis,  and  to  make 
out  their  title  as  assignees.  Mauley  J. — This  is  an  action 
on  a  wager ;  the  plaintifis  do  not  sue  as  assignees  at  all^ 
but  as  persons  who  have  laid  a  wager.]  Secondly,  the 
90th  sec  of  the  6  Geo.  4,  c.  16,  had  not  been  complied 
with.  That  section  enacted,  '^  That  in  any  action  by  or 
against  any  assignee,  or  in  any  action  against  any  commis- 
sioner, or  person  acting  under  the  warrant  of  the  commis- 
sioners, for  anything  done  as  such  commissioner,  or  under 
such  warrant,  no  proof  shall  be  required  at  the  trial  of  the 
petitioning  creditor's  debt  or  debts,  or  of  the  trading,  or 
act  or  acts  of  bankruptcy  respectively,  unless  the  other 
party  in  such  action  shall,  if  defendant,  at  or  before  pleading, 
and  if  plaintifi^,  before  issue  joined,  give  notice  in  writing 
to  such  assignee,  commissioner,  or  other  person,  that  he 
intends  to  dispute  some,  and  which  of  such  matters,  &c'' 
The  present  case  clearly  fell  within  the  principle  of  this 
provision,  but  no  notice  had  been  given  in  accordance  with 
its  terms.  It  might  be  argued,  that  the  necessity  for  the 
notice  arose  only  upon  the  plaintifis  being  described  as 
assignees ;  but  the  terms  of  the  statute  shewed  that  where 
the  suit  was  in  respect  of  property  which  they  claimed  as 
assignees,  although  on  the  record  they  were  not  so  called, 
the  case  was  within  its  principle.  The  statute,  it  was  true, 
required  the  notice,  '*  at  or  before  pleading,"  but  the  cir- 
cumstance of  there  being  no  plea  in  reality  put  on  the 
record  did  not  dispense  with  the  exigency  of  this  provision. 
It  was  mere  matter  of  convenience  that  the  issue  was  firamed 
without  the  formalities  of  declaring  and  pleading,  and  it 
was  quite  consistent  with  the  convenience  of  the  parties. 


1841. 


and  Anotlier 

V. 

Mrlviluc 
and  Another. 
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that  an  agreement  having  been  made  as  to  the  form  of 
the  issue,  the  defendants  should  deliver  their  notice  to  the 
plaintifis.     But  it  might  be  taken  as  if  in  &ct,  the  plaintifls 
pleaded  for  the  defendants,  the  latter  having  left  to  the 
former  the  whole  care  of  drawing  the  issue.     The  case  fell 
distinctly   within   the  mischief  intended    to   be    provided 
against,  because  the  same  evils  produced  by  the  discussion 
of  questions  not  really  in  dispute  would  arise,  as  well  in 
the  case  of  a  feigned  issue  as  of  an  action,  conducted  with 
all  the  necessary  formalities.     The  object  of  the  statute  was, 
to  prevent  unnecessary  expense  being  incurred  by  witnesses 
being  called  to  prove  facts,  which  were  not  intended  to  be 
disputed,  and  the    Court,  seeing  that  this  very  mischief 
would  arise  in  a  case  like  the  present,  unless  they  found 
themselves  bound  by  the  strictest  necessity,  would  not  take 
away  finom  the  parties  a  benefit  obviously  intended  to  be 
conferred  on  them.     He  cited  Earl  FilzmlUam  v.  Max- 
well (a).    Rex  V.  Phillips  (6),  Herbert  v.   WilUamson  (c), 
which,  he  contended,  were  analagous  in  principle  to  the 
case  now  before   the  Court     Thirdly,  an  objection   had 
been  raised  upon  the  trial,  and  upon  the  motion  for  a  rule 
nisi,  to  the  sufficiency  of  the  evidence  to  prove  the  trading ; 
and  this  arose  upon  the  proper  construction  to  be  put  upon 
the  6  Geo.  4,  c.  16,  s.  2.  .  That  section  provided,  "  That 
all  bankers,  brokers,  and  persons  using  the  trade  or  profes- 
sion of  a  scrivener,  receiving  other  men's  monies  or  estates 
into  their  trust  or  custody,  &c.,  shall  be  deemed  as  such 
trader,  by  virtue  of  this  act,  liable  to  become  bankrupt" 
At  the  trial,  it  was  proved  that  Smart  was  an  attorney  and 
scrivener ;  but  the  evidence  by  which  it  was  sought  to  bring 
him  within  the  terms  of  the  statute,  was  to  the  following 
efiect:  He  had  been  employed  by  a  Miss  Grigg  to  call  in 
the  sum  of  140/.  which  she  had  on  mortgage  ;  he  did  so,  and 
received  the  amount  from  the  mortgagor,  but  retained  the 
money  in  his  hands,  paying  interest  upon  it  to  Miss  Gri^ 


(a)  7  Taunt.  32. 
{b)  1  WiU.  261. 


(c)  1  Wils.  324. 
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from  the  date  of  its  receipt  down  to  the  time  of  the  bank-  1841. 
ruptcy.  In  other  instances,  he  had  negotiated  loans,  but  it  did  ^^ 
not  appear  that  in  any  case  he  had  received  the  money  into  "n^  Another 
his  custody  with  a  view  to  his  laying  it  out,  although  in  one  Melville 
case,  it  was  shewn  that  the  lender  and  the  borrower  being 
present,  he  had  taken  the  money  from  the  hands  of  the 
former,  and  handed  it  over  immediately  to  the  latter.  Upon 
these  transactions  he  had  charged  procuration  money.  It 
was  now  urged,  that  the  transaction  proved  in  relation  to 
Miss  Grigg's  money,  was  clearly  of  such  a  nature  as  to 
bring  the  case  within  the  statute,  for  he  had  received 
her  money  into  his  trust  or  custody,  and  the  payment  of 
interest  upon  it  by  him,  did  not  in  any  way  alter  the  nature 
of  the  transaction,  so  far  as  his  liability  to  be  made  a  bank- 
rupt was  concerned.  This  was  sufficient  to  support  the 
fiat,  for  one  act  of  trading  done  in  the  course  of  dealing, 
and  with  an  intention  that  the  same  course  should  be 
repeated  was  enough.  The  other  instances  proved  must 
be  taken  to  be  corroborative  evidence  of  the  same  &cU  and 
although  the  charge  for  procuration  money  would  not  ne- 
cessarily bring  the  case  within  the  Bankrupt  Act,  it  went  at 
least  to  shew  the  general  character  of  the  occupation  of  Smart 

Bompasy  Serjt,  in  support  of  the  rule.  This  was  a  case 
in  which  the  necessity  for  notice  clearly  did  not  arise. 
There  was  no  suggestion  of  surprise  in  consequence  of  that 
notice  not  having  been  given,  and  all  the  &ct8  necessary 
to  give  the  plaintifis  title  must  have  been  supposed  to 
be  put  in  issue.  It  was  to  be  observed,  that  the  words  of 
the  act  that  the  notice  should  be  given  ^^  at  or  before  plead- 
ing," could  not  be  complied  with,  for  there  was  no  plea  at 
all,  and  the  Court  surely  would  not  say  that  the  notice 
must  be  given  before  the  issue  was  drawn.  The  issue  was 
drawn  by  the  plaintifis,  and  the  defendant  could  not  in 
every  case  learn  when  it  would  be  delivered.  At  all  events, 
the  defendants  could  not  comply  with  the  strict  letter  of 
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the  statute,  and  if  the  equity  of  the  act  only  was  to  be 
secured,  the  plaintifis  had  suffered  no  damage,  because  they 
had  gone  down  to  trial  prepared  to  try  the  validity  of  the 
fiat  The  proof  of  trading  was  quite  insufficient  to  support 
the  verdict.     He  was  then  stopped  by  the  Court 


TiNDAL,  C.  J. — The  principal  question  in  this  case,  and 
the  only  one  on  which  I  have  felt  any  doubt,  is,  whether 
the  feigned  issue  ordered  by  the  Court  to  be  tried,  in  which 
the  assignees  of  Smart,  the  bankrupt,  are  plaintifis,  neces- 
sarily  falls  within  the  90th  section  of  the  act  6  Geo.  4,  c.  16, 
so  as  to  require  notice  to  be  given  on  the  part  of  the  de- 
fendants, of  their  intention  to  dispute  the  requisites  of  the 
bankruptcy.  And  on  looking  at  the  terms  of  that  section, 
and  considering  the  nature  of  the  objects  of  the  feigned 
issue,  I  think  that  it  is  not  such  an  action  as  fidls  within 
its  operation.  That  section  speaks  of  actions  by  or  against 
assignees  in  respect  of  a  bankrupt's  estate,  fi'om  which  one 
would  suppose  actions  to  be  meant  either  brought  by  as- 
signees for  the  purpose  of  recovering  debts  due  to  the  estate, 
or  for  some  injury  done  to  some  chattel  belonging  to  the 
estate,  or  against  assignees  on  some  claim  of  right  known 
to  the  common  law,  to  recover  something  in  the  nature  of 
a  debt,  or  of  damages  for  an  injury  sustained.  But  this  is 
a  feigned  issue  in  the  form  of  a  wager,  to  instruct  the  Court 
on  a  particular  question,  and  nothing  can  be  more  clear 
than  the  questions  which  are  raised.  The  issue  is  *' if  at 
the  time  of  the  said  seizing  and  levying  of  the  said  cattle, 
goods,  and  chattels,  the  plaintiffs  were  entided  to  the  same 
or  any  part  thereof,  as  against  and  free  from  the  said  exe- 
cution ;  and  if  the  said  cattle,  goods,  and  chattels  were  or 
were  not  subject  and  liable  to  be  so  seized  and  levied  imder 
the  said  writ  as  against  the  plaintifis."  How  can  any  one 
read  this  without  seeing  that  the  Court  intended  and  wished 
to  be  informed  whether  the  plaintifis  had  a  title  to  these 
goods,  or  whether  the  defendants,  the  judgment  creditors, 
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had  a  right  to  them.     That  does,  prima  fieusie,  let  in  the        1841. 

whole  of  the  tide  of  the  plaintifis,  and  I  cannot  see  that  in         ^^ 

requiring  a  specific  answer,  the  case  is  involved  in  any  of   ■«*  Another 

those  difficulties  which  are  intended  to  be  met  by  the  90th     Mklvillb 

section  of  the  statute ;  because  the  parties  are  here  before 

the  Court,  and  they  may  mould  the  issue  in  any  way  they 

please ;  and  one  cannot  help  noticing  that  if  the  plaintifi^ 

meant  to  say  that  there  was  nothing  in  dispute  but  the 

question  of  notice  of  the  act  of  bankruptcy,  he  would  have 

striven  to  confine  it  to  that  point     I,  therefore,  think,  that 

this  case  does  not  &11  within  the  words  or  the  meaning  of 

the  90th  section  of  the  act     There  is  also  an  objection 

that  the  notice  should  have  been  given  before  the  time  of 

pleading,  but  this  cannot  apply  to  parties  in  the  situation 

of  plidntifi^  and  defendant  in  a  feigned  issue,  for  we  all  know 

that  there  is  no  plea  in  such  a  case.     There  is  then  only 

one  real  question  in  the  case  upon  the  evidence  as  to  the 

point,  which  was  principally  contested  on  the  trial,  whether 

Smart  was  a  person  who  was  a  trader  within  the  meaning 

of  the  act     By  the  words  of  the  statute  6  Geo.  4,  c  16, 

8.  2,  he  must  be  a  person  **  using  the  trade  or  profession  of 

a  scrivener,  receiving  other  men's  monies  or  estates  into 

his  trust  or  custody."     A  scrivener  may  be  a  person  who  is 

a  solicitor,  and  may  procure  loans  of  money,  and  receive 

money  for  his  clients,  but  it  does  not  follow  therefore,  that 

he  fulfils  the  whole  of  the  description  given  by  the  statute 

of  such  a  person.     There  is  no  evidence  in  this  case  that 

Smart  received   any  money  into  his  hands  or  custody, 

except  in  two  cases,  those  of  Miss  Griggs  and  another  lady. 

In  the  case  of  the  former,  the  only  evidence  is,  that  she 

having  some  money  which  was  out  on  mortgage,  directed 

Smart  to  call  it  in ;  that  he  did  call  it  in,  and  that  he  re- 

tmned  it  in  his  own  hands,  and  paid  interest  upon  it,  so 

that  he  became  not  the  depository  of  the  money,  but  the 

borrower  of  it     In  the  case  of  the  latter,  there  is  no  evi- 

dence  that  he  had  the  money  in  his  custody  at  all,  but  it 

was  only  proved  that  the  money  was  put  into  his  hands,  if 
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indeed  he  received  it  at  all,  and  that  he  immediately  pmd 
it  over,  and  that  is  not  sufficient  to  constitute  him  a  scrivener 
within  the  meaning  of  the  act  The  case  is  in  &ct  decided 
by  the  admirable  and  most  clear  judgment  of  Chief  Justice 
Gibbs  in  the  case  of  Adams  v.  Malkin  (a).  On  both  points, 
therefore,  this  rule  must  be  made  absolute. 


(a)  3  Campb.  535.  That  judg- 
ment is  in  the  following  terms : 
Gibbs,  C.  J.— There  is  some 
difficulty  at  the  present  day  in 
understanding  correctly  what  a 
money  scrivener  is.  There  is  no 
living  character  to  refer  to  as  an 
example.  The  business  of  a 
money  scrivener,  as  it  was  former- 
ly carried  on,  has  been  discon- 
tinued; it  has  been  subdivided 
into  different  branches,  which 
have  been  taken  up  by  different 
descriptions  of  persons.  Former- 
ly, the  business  was  well  known. 
The  old  books  are  full  of  cases 
arising  out  of  the  transactions  of 
money  scriveners ;  to  these  we 
must  look,  to  form  an  accurate 
judgment  of  the  character  in- 
tended by  the  legislature.  After 
the  statute  of  Elizabeth,  and  be- 
fore the  statute  of  James,  it  was 
considered  doubtful  whether  a 
scrivener  was  subject  to  the  Bank- 
rupt Laws.  The  latter  statute 
subjects  to  the  Bankrupt  Laws, 
all  those  "  who  use  the  trade  or 
profession  of  a  scrivener  re- 
ceiving other  men's  monies  or 
estates  into  their  trust  or  cus- 
tody." Thus,  the  person  to  be 
considered  a  scrivener  must  carry 
on  the  trade  or  profession  ;  it 
must  be  an  occupation  to  which 
he  resorts  in  order  to  gain  his 
living.  To  be  a  scrivener  within 
the  meaning  of  the  statute,  he 


must  likewise,  in  the  coarse  of 
this  occupation  receive  other 
men's  monies  into  his  trust  or 
custody.  It  appears  from  the 
old  cases,  that  before  bankers  or 
brokers  were  so  easy  to  be  found, 
the  scrivener  was  the  person  with 
whom  people  were  accustomed  to 
deposit  their  money,  in  order 
that  he  might  lay  it  out  for  them 
when  he  should  find  a  proper  op- 
portunity. The  scrivener,  in  the 
meantime,  had  the  use  of  it,  and 
could  not  be  questioned  for  the 
profit  he  made  of  it;  till  he  laid 
it  out*  he  was  trustee,  as  a  banker. 
It  was  not  a  specific  sum,  which, 
in  monies  numbered,  he  was  to 
keep  in  his  chest.  He  gave  cre- 
dit for  it  to  the  party  who  had 
sufficient  confidence  in  him  that 
he  would  lay  it  out  to  advantage 
as  soon  as  an  opportunity  offered. 
It  was  seen  to  be  of  great  im- 
portance that  this  description  of 
persons  should  be  subject  to  the 
Bankrupt  Laws,  for  through 
them  the  property  of  others  was 
exposed  to  the  risks  of  trade  : 
they  were  trusted  with  other  men's 
property  as  traders  now  are,  and, 
therefore,  it  was  of  consequence 
to  the  public,  that  if  any  calamity 
happened  to  them,  there  should 
be  the  same  summary  means 
which  had  been  before  devised 
with  respect  to  other  persons  in 
trade  of  getting  at  their  effects. 
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CoLTBiAN,  J. — The  90th  section  of  this  statute  is  clearly 
not  applicable  to  the  case  of  a  feigned  issue.  That  is  di- 
rected to  ascertain  some  point,  and  we  must  look  to  the  is- 
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and  making  an  equal  distribution 
among  all  their  creditors.    They 
were,  consequently,  included  in 
the  Stat,  of  Jac.   1.     Since  the 
period  to  which  I  have  been  re- 
lerring,  the  business  of  a  money 
scrivener  has  ceased.    It  is  re- 
lated, in  the  life  of  Dr.  Johnson, 
that  a  person  who  went  by  the 
name  of  Jack  Ellis  was  the  last 
of  the  profession.    He  was  a  con- 
temporary of   Johnson,  and    is 
mentioned    by    him  with   great 
respect    At  Uie  present  day,  the 
hanker  occupies  one  department 
of  the  business  of  the  scrivener, 
by  being  the  depository  of  the 
money,    and  the    attorney,    the 
other,  by  drawing  the  securities. 
The  banker   would   not   be  an 
attorney,  though  he  were  occa- 
sionally to  fill  up  bonds  for  his 
customers ;  nor  does  the  attorney 
become  a  money  scrivener,  though 
on  particular  occasions,  he  inci- 
dentally has  the  money  of  his 
clients  to  lay  out  for  them.     In 
order  to  make  a  man  a  money 
scrivener,  he  must  carry  on  the 
business  of  being  trusted  with 
other  people's  money  to  lay  out 
for  them  as  occasion  offers.    It 
is  not  being  sent  with  the  money 
of  his  clients,  or  receiving  it  from 
the  person  with  whom  his  client 
may  have  previously  contracted, 
that  will    make    an  attorney   a 
money  scrivener.    In  that  part  of 
the  transaction,  he  is  no  more 
than  a  person  employed  to  fetch 
and  carry ;  having  negotiated  the 
loan  and  drawn  the  deeds,  his 
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happening  to  receive  or  pay  the 
money  is  incidental  to  his  busi- 
ness of  an  attorney.    Nor  if,  on 
one  or  two  occasions,  money  were 
deposited  with  him  to  lay  out, 
would    that    constitute    him    a 
money  scrivener?    He  must  be 
canying  on,  generally,  the  busi- 
ness of  a  money  scrivener.    That 
must  be  part  of  his  known  occu- 
pation.    I  cannot  express  what 
I  mean  to  convey  more  correctly 
than  in  the  words  of  the  late 
Lord  Chancellor,  in  a  case  before 
bim: — 'The  next  question  is,  as 
to  the  trading  as   a  scrivener ; 
that  does  not  depend  upon  the 
fact,  whether  the  bankrupt  has  or 
has  not  occasionally  done  acts 
which  a  scrivener  peculiarly  and 
properly  would  have  done;  not 
upon  what  he  may  have  done 
upon  one  day,  and  what  upon 
another  day,  but,  upon  his  in- 
tention generally  to  get  a  living 
by  so  doing.'     Though  an  at- 
torney   may    incidentally    have 
acted  as  a  scrivener,  that  is  not 
sufficient.    Though  money  may 
have  been  deposited  with  him, 
for  which  he  was  afterwards  to 
seek  a  borrower.    A  few  isolated 
instances  of  that  sort  occurring 
in  the  course  of  his  business  as 
an  attorney,  would  not  bring  him 
within  the  operation  of  the  bank- 
rupt laws,  for  that  would  not  be 
using  the  trade  or  profession  of  a 
scrivener  receiving  other  men's 
monies  or  estates  into  his  trust 
or  custody." 
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1841.        sue  to  see  whftt  it  is  that  the  jury  are  to  inquire  ifito.     The 
^"i^^^     words  of  the  clause  do  not  properly  apply  to  a  feigned  issue, 
•nd  Another    though,  for  the  purpose  of  costs,  it  stands  in  the  same  poai- 
Melvilue      tion  as  an  action.     With  regard  to  the  second  question,  it  is 
left  to  the  Court  to  say,  whether  the  evidence  afforded  suf- 
ficient proof  of  trading,  and  I  think  that  it  does  not,  upon 
the  ground  stated  by  my  Lord  Chief  Justice.     The  case  of 
a  person  carrying  on  the  business  of  a  money  scrivener 
does  not  necessarily  come  within  the  act,  but  may  be  distin- 
guishable from  cases  falling  within  its  provisions,  by  reason 
of  their  not  fulfilling  all  the  requisites  pointed  out. 

Ebskine,  J. — My  brother  Manning  has  objected  that  the 
verdict  in  this  case  ought  not  to  be  disturbed,  on  the  grounds, 
first,  that  it  was  not  the  object  of  the  issue  to  try  whether 
Smart  was  a  bankrupt  or  not ;  secondly,  that  if  such  was 
the  object,  the  defendant  ought  to  have  given  notice  under 
the  90th  section  of  the  act ;  and  thirdly,  that  the  evidence 
shewed  that  Smart  was  a  trader  within  the  bankrupt  act 
The  generality  of  the  terms  of  the  issue  shew,  that  it  was 
the  object  of  the  Court,  in  directing  it  to  be  tried,  to  place 
everything  in  issue  which  would  constitute  the  tide  of  the 
plaintiff,  because,  if  it  had  been  represented  to  the  Court 
that  there  was  no  intention  to  dispute  the  bankruptcy  of 
Smart,  the  issue  would  have  been  narrowed  to  the  ques- 
tion, whether  the  execution  creditor  had  notice  or  not.  But 
the  issue  seems  to  be  framed  for  the  purpose  of  including 
all  questions  which  could  arise  as  to  the  plaintiff's  tide. 
Then  it  is  said,  that  supposing  that  to  have  been  the  object 
of  the  issue,  it  must  be  taken  to  have  been  left  to  the 
defendants  to  point  out  by  notice,  what  points  they  intended 
to  dispute.  On  looking  to  the  90th  section  of  the  act  I 
agree  with  my  Lord,  and  with  my  Brother  CoUman,  that  it 
was  not  intended  by  the  Legislature  that  it  should  apply  to 
cases  of  this  sort,  and  that  if  it  had  been  so  ccmsidered  by 
the  Court,  it  would  have  directed  an  issue  in  some  other 
terms.    I  consider  the  section  to  mean,  that  where  a  par^ 
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sues  for  something  as  assignee,  or  on  account  of  some  wrong        1841. 
done,  in  respect  of  which  he  is  entitled  to  recover  damages        ^^ 
as  assignee,  the  defendant  must  give   notice   before  plea    •»*  Another 
pleaded,  that  he  intends  to  dispute  the  commission,  or  that     Mklyillb 
in  a  case  where  the  assignee  is  defendant,  where  he  can  only 
justify  as  such  assignee,  and  he  does  justify  as  assignee,  the 
plaintiff  shall  before  issue  joined  give  a  like  notice.     But 
here  the  whole  object  is  to  try  the  question,  whether  the 
plaintiff  is  assignee,  or  is  entitled  to  these  goods,  and  I 
think,  therefore,  that  no  notice  is  necessary.     It  seems  to 
me,  on  the  third  point,  that  there  is  no  doubt  that  the  evi- 
dence is  insufficient  to  prove  that  Smart  was  a  trader  with- 
in the  meaning  of  the  act     That  is  shewn  by  the  cases  of 
Adamiv.  itfoJitn,  referred  to  by  my  Lord;  of  ExparteBath{a) 
where  it  was  held,  that  a  scrivener  is  a  person  entrusted 
with  the  money  of  his  employers,  to  find  a  borrower,  which  is 
certainly  not  the'  case  here ;  and  by  Ex  parte  Warren  (i). 
There ,  it  was  held  that  a  scrivener  within  the  meaning  of 
the  bankrupt  laws,  is  one  having  money  put  into  his  hands 
to  lay  out  on  security,  and  laying  it  out  accordingly  in  the 
ordinary  course  of  his  dealing,  and  making  profit  by  taking 
of  commission;  but  a  practising  attorney  acting  in  the  com- 
mon and  ordinary  business  of  his  profession  does  not,  by  oc- 
casional negotiations  of  loans  for  which  he  receives  procura- 
tion money,  thereby  become  a  scrivener  within  the  meaning 
of  the  bankrupt  laws.     It  seems  to  be  necessary,  therefore, 
in  order  to  constitute  a  person  a  scrivener  within  the  bank- 
rupt law,  not  only  that  he  must  negotiate  loans,  and  take 
procuration  money  for  doing  so,  but  that  he  must  be  in  the 
habit  of  receiving  money  firom  others,  with  a  view  to  lay  it 
out  for  their  profit  and  advantage.     Here  there  was  no  in- 
stance proved  in  which  Smart  ever  received  money  for  such 
a  purpose.   All  the  cases,  except  one,  were  cases  where  there 
had  been  loans  negotiated  by  Smart,  but  where  the  money 
was  kept  in  the  hands  of  the  lender,  who  retained  it  until  it 

• 

(a)  Mont  82.  (&)  2  Sch.  ft  Lef.  414. 
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1841.  was  called  for.  The  only  case  which  is  dissimOar  is  that  of 
Miss  Grigs,  but  there  the  money  was  not  received  badL 
rom  the  mortgagor  to  be  laid  oat  again  for  a  better  secori^ ; 
but  Smart  received  it,  because  it  was  wanted  by  the  or^;inal 
lender,  and  he  kept  it  in  his  own  hands,  and  paid  interest 
on  it  If  it  had  been  retained  by  him  for  the  purpose  of  his 
laying  it  out,  that  might  have  constituted  a  course  ofdealii^; 
but  it  was  not  so,  and  Smart,  in  &ct,  was  only  in  the  posi- 
tion of  a  borrower  of  the  money.  He  was  not  a  scrivener, 
therefore,  within  the  meaning  of  the  bankrupt  law,  and  there 
was  no  evidence  to  show  that  he  was  a  trader. 

Maule,  J. — I  am  of  the  same  opinion.  The  first  question 
is,  whether  it  was  open  to  the  defendant  to  insist  that  there 
was  no  trading  on  the  part  of  the  bankrupt  proved,  and  that 
turns  on  the  90th  section  of  the  act  .That  section  uses  the 
term  ^^  action,"  and  it  is  contended  that  a  feigned  issue  is  an 
action :  and  it  may  be  for  some  purposes,  but  it  is  not  so  fiu: 
as  this  case  is  concerned.  The  distinction  is  dear,  for  the 
notice  being  required  to  be  given  before  plea  pleaded,  that 
must  be  taken  only  to  apply  to  cases  where  the  plea  is  the 
act  of  the  defendant,  and  of  the  defendant  alone ;  where 
the  defendant  has  some  time  to  plead  after  declaration,  and 
where  the  plaintiff  is  no  party  to  the  plea.  It  is  said,  that 
in  a  feigned  issue  the  defendant  has  a  right  to  plead,  and 
that  the  plaintiff  makes  up  the  issue  for  him.  That  is  not 
so,  but  each  party  has  as  much  to  do  with  the  pleadings  as 
the  other,  and  each  party  is  equally  concerned  in  drawing  a 
proper  issue  to  be  tried.  The  issue  is  completed  at  once, 
the  declaration  and  plea  being  embodied  in  it  without  any 
interval  of  time  being  allowed  to  elapse  between  them ;  so 
that  I  do  not  think  a  feigned  issue  is  an  ^^  action,"  within 
the  meaning  of  this  statute.  And  it  is  also  to  be  observed, 
that  the  Interpleader  Act  speaks  of  an  issue  and  an  action 
as  two  different  things.  I  think,  then,  there  can  be  no 
doubt  that  what  the  Court  intended  to  be  tried  here  was, 
whether  the  plaintiffs  could  make  out  all  the  requisites 
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which  it  was  necessary  for  them  to  establish,  to  support  their  1 84 1 . 
right  as  assignees  against  the  execution  creditor.  Then,  Lott 
supposing  the  question  to  have  been  properly  opened  at  the  "^  Another 
trial,  that  brings  us  to  the  point,  whether  that  which  was  Melvillk 
proved  amounted  to  proof  of  a  trading,  and  I  think  that  it 
did  not.  It  is  certainly  somewhat  obscure  what  the  precise 
nature  of  the  business  of  a  money  scrivener  was,  but  I  think 
that  thus  much  appears  clear,  that  the  main  part  of  the  duty 
of  such  a  person  was  to  procure  loans  of  money  for  those 
who  wanted  to  borrow,  and  good  investments  for  those  who 
desired  to  lend.  But  a  man  might  do  either  or  both  of 
these  things,  without  being  entrusted  with  other  people's 
money  under  the  provisions  of  the  2nd  section  of  the  6  Geo.  4, 
c.  16,  and  if  that  was  so  he  would  not  be  liable  to  the  bank- 
rupt laws.  There  was  some  evidence  given  at  the  trial,  to  shew 
that  this  person  was  a  scrivener,  and  that  he  was  employed 
to  negotiate  loans,  but  there  was  nothing  to  prove  that  he 
received  the  money  of  other  persons  who  wanted  to  have  it 
lent,  in  order  that  he  might  put  it  out  on  security.  In  the 
only  case  in  which  he  was  proved  to  have  received  money, 
he  took  it  in  the  character  of  borrower,  and  there  was  a 
failure  of  proof,  therefore,  that  he  was  a  broker  within  the 
act 

Rule  absolute. 


Powell  v.  Ancell. 
M  HE  plaintiff  declared,  in  an  action  on  promises  removed  AUbougb  in 

f,  ii/«  •11^'*  action  in  an 

from  a  county  court,  and  the  nrst  count  was  m  the  usual  inferior  Court, 

•.  •      

form  in  an  action  by  the  indorsee,  against  the  acceptor  of  |o  aUw^Se 
a  bill  of  ezchamre.    The  declaration  also  contained  a  count  declaration, 

^  that  the  cause 

for  money  due  upon  an  account  stated  The  defendant  of  action  aroae 
demurred,  assigning  for  cause,  that  it  no  where  appeared  riadiction^it^b 
fix)m  the  declaration  that  the  county  court  had  any  lurisdic-  "?^  ""cjpjwte, 

•^  ''  ''  when  the  cause 

is  removed  to 
the  superior  Court,  by  pone,  that  the  same  alleffation  shall  be  repeated. 
Debt  will  not  lie  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange. 
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1841.        tion  over  the  cause  of  action,  or  that  the  bill  of  exchange 
^"■^'^"^    was  indorsed  at  any  place  within  the  jurisdiction  of  the 
V'  county  court;   and   also  that  the  declaration  improperly 

contained  counts  in  assumpsit  and  in  debt 

Stephen^  Serjt,  in  support  of  the  demurrer.  It  was  clearly 
established,  that  in  all  actions  in  inferior  courts,  it  must  be 
alleged  that  the  cause  of  action  arose  within  the  jurisdiction. 
He  cited  1  Wtns.  Saund.  74,  a,  note  1,  to  Peacock  v. 
SeU{a). 

Manning,  Seijt.,  in  support  of  the  declaration.  The 
plaintiff  need  not  contend  that  in  the  inferior  court,  the 
declaration  would  be  good  without  the  allegation  that  the 
cause  of  action  had  arisen  within  the  jurisdiction.  This, 
however,  was  a  new  action,  and  it  was  not  requisite  that 
the  declaration  should  repeat  those  formal  matters  which 
had  been  duly  set  out  in  the  declaration  in  the  county 
court  The  suit  had  been  commenced  by  justides  and 
removed  by  pone. 

TiNDAL,  C.  J. — Take  the  common  case  of  a  plaint  in 
replevin.  You  must  state  in  your  declaration  in  the  inferior 
court,  that  the  cause  of  action  arose  within  the  jurisdiction, 
but  when  you  declare  again,  after  the  cause  has  been  re- 
moved, you  need  not  repeat  the  allegations  as  to  jurisdiction. 

Stepheny  Scijt.,  admitted  that  the  cases  were  analogous,  and 
abandoned  this  objection.  Secondly,  there  was  a  misjoinder 
of  counts ;  the  first  count  being  in  assumpsit,  and  the  second 
count  in  debt  The  cause  of  action  in  the  first  count  was  such 
that  debt  could  not  be  brought  upon  it,  and  the  form  of  the 
count  contained  aU  the  requisites  of  a  count  in  assumpsit 
In  Britt  v.  Neale{h\  it  was  held,  that  a  count,  stating  that 
defendant  was  indebted  to  the  plaintiff  for  work  and  labour, 

(a)  Vide,  Read  v.  Pope,\  Cr.,  M.      &  Man.  717 ;  1  Ad.  &  El.  608. 
&  Ro6. 302  {  8aUer  v.  Slade,  3  Nev.  {b)  3  B.  &  Aid.  208. 
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and  being  indebted,  thftt  he  undertook  and  promised  to  pay,        1841 . 
&C.,  whereby  an  action  accrued,  fitc.,  was  not  a  good  count     **p"^'^~^ 

in  debt,  and  could  not  be  joined  in  a  declaration  with  counts  v. 

Ancell* 
in  debt     Priddy  v.  Henbrey  (a),  shewed  that  debt  might 

be  maintained  by  the  drawer  against  the  acceptor  of  a  bill  of 
exchange,  expressed  to  be  for  value  received ;  but  from  Cloves 
V.  WilUafn8(b)y  it  appeared,  that  it  would  not  he  by  an  in- 
dorsee against  the  acceptor,  by  reason  of  the  want  of  privity 
between  the  respective  parties.  Browne  v.  London  (c)  also 
shewed  that  an  indebitatus  assumpsit  would  not  lie  by  an 
indorsee  against  the  acceptor  of  a  bill  of  exchange,  which 
was  an  analc^us  case  {d). 

Manning^  Seijt,  the  case  of  Cloves  v.   JVilliams  could 
hardly  be  taken  as  a  positive  decision,  because  it  was  a  case  in 
which  the  defendant  was  allowed  to  amend,  and  which  passed 
without  much  argument.     The  first  count  in  the  declaration 
in  the  present  case,  was  substantially  a  count  in  debt,  and 
debt  would  lie  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange.     First,  as  to  the  second  proposition,  it  was  true 
that  to  support  an  action  of  debt,  there  must  be  a  privity 
of  contract  between  the  plaintiff  and  defendant;  but  al- 
though that  was  the  rule  of  common  law,  many  exceptions 
had  been  introduced  by  custom  and  by  statute.     By  the 
'  common  law,  the  assignee  of  a  reversion  could  not  maintain 
debt  against   the  lessee,  but  by  the  32  Hen.   8,  c.   34, 
grantees  of  reversions   may  take  advantage  of  conditions 
and  covenants  against  the  lessees  of  the  same  lands ;  and 
lessees  may  have  the  like  remedy  against  the  grantees  of 
the  reversions,  which  they  might  have  had  against  their 
grantors.     The  effect  of  this  statute  was  to  transfer  to  the 
assignee  a  privity  of  contract     So  here,  inasmuch  as  the 
custom  of  merchants  transferred  the  property  hi  bills  on 

(a)  3DowL&Ry.  165;  1  B.&  (c)  1  Mod.  Rep.  285:  I  Lev. 

C.  674,  S.  C.  298,  8.  C. 

(6)  5  Scott,  68 :  3  Bing.  N.  C.  (d)  i  Salk.  23. 
868,  S.  G. 
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their  indorsement  from  the  indorser  to  the  indorsee,  the 
privity  of  contract  was  also  transferred.  The  contention, 
on  the  part  of  the  defendant,  that  debt  would  not  lie  by 
the  indorsee  against  the  acceptor  was  too  wide,  [Erskine,  J. 
JSiihop  V.  Young  (a),  points  out  the  reason  of  the  rule  to 
be,  that  there  ia  no  privity  of  contract  between  the  parties. 
The  same  point  is  shewn  in  an  anonymous  case  (6),  where 
it  was  held  that  debt  cannot  be  sustained  on  a  bill  of  ex- 
change by  the  payee  against  the  acceptor.  The  same 
result  is  to  be  derived  from  the  recent  case  of  fVcUkins  v. 
Wake  (c}.] 


TiNDAL,  C.  J. — SladeU  case  (i)  is  also  in  point,  and 
shews  several  other  authorities.  How  are  we  to  overturn 
all  these  express  decisions?  I  think  the  plaintiff  cannot 
succeed. 


Manning  then  applied  for  and  obtained  leave  to  amend 
on  payment  of  costs. 

Amendment  allowed. 


(a)  2  Bos.  &  P.  78. 
(6)  Hardw.485. 


(c)  Ante,  p.  242. 

\d)  4  Co.  Rep.  91  to  95. 


Bartholomew  v.  Carter. 

Wbere  a  de-  iL  HIS  was  an  action  of  trespass,  for  assault  and  false  impri- 

•ction  of  tres.  sonment  The  declaration  was  in  the  common  form,  and  the 

£"ri^^em  d«^^>^dant  pleaded  not  guilty.  At  the  trial,  before  Coltman,  J., 

seeks  to  ffive  which  took  place  at  the  sittings  after  Michaelmas  Term  1 839, 

the  specifti  mat- 
ter in  evidence,  it  appeared  that  the  plaintiff  was  a  private  constable,  and  the 

not  g\^\^^j    defendant  a  superintendent  in  the  Metropolitan  police  force. 

Tirtue  of  the 

SroTiflions  of  the  10  Geo.  4,  c.  44,  s.  4 1,  it  is  necessary  that  he  should  insert  the  words, "  by  statute** 
1  the  margin  of  the  plea,  in  obedience  to  the  R.  G.,  T.  T. ,  1  Vict,  notwithstanding  the  provisions 
of  the  3  &  4  Wm.  4,  c.  42,  s.  1,  (in  pursuance  of  which  the  rule  of  T.  T.,  1  Wet,  was  framed,) 
that  no  rule  or  order  made  by  virtue  or  its  enactments,  shall  have  the  effect  of  depriving  any  person 
of  the  power  of  pleading  the  general  issue,  and  giving  the  special  matter  in  evidence,  in  anr  case 
where  ne  may  be  entitled  to  oo  to,  under  any  act  of  parliament,  now,  or  hereafter  to  be  in  force. 


TRINITY   TERM,   4  VICT. 


897 


Hie  plaintiff  having  been  dismissed  from  his  situation,  he 
refused  to  give  up  the  unifonn  which  he  had  worn  until 
certain  alleged  arrears  of  pay  were  given  to  him,  and  for 
this  refusal  and  detention  of  the  clothes,  he  was,  on  the 
26th  of  July,  1839,  taken  into  custody.  He  was  detained 
in  the  station  house  during  that  night,  and  on  the  follo¥dng 
day  he  was  taken  before  a  magistrate,  by  whom  he  was 
dischaiged.  The  defendant  objected  that  he  had  received 
no  notice  of  action  in  pursuance  of  the  statute  10  Greo.  4, 
c  44,  s.  41,  and  also  sought  to  give  evidence  of  justification 
under  the  plea  of  not  guilty.  On  the  part  of  the  plaintiff, 
however,  it  was  contended,  that  the  defendant  was  not 
entitled  to  any  notice  of  action,  as  in  truth  he  had  not 
acted  in  any  way  under  colour  of  authority,  the  imprison- 
ment of  the  plaintiff  being  authorized  by  no  law  then 
existing ;  and  secondly,  that  as  the  plea  of  not  guilty  did 
not  purport  to  have  been  pleaded  "  by  statute,"  in  obedience 
to  the  terms  of  the  rule  of  Court  of  T.  T.  1  Vict,  (a),  the 
defendant  was  not  entided  to  give  any  special  matter  in 
evidence  under  it  The  learned  judge  directed  a  verdict 
for  the  plaintiff,  but  gave  permission  to  the  defendant  to 
move  for  leave  to  enter  a  nonsuit,  and  the  jury  awarded  the 
sum  of  5L  damages. 


1841. 


Humfrey  having,  in  the  following  Hilary  Term,  obtained 
a  rule  nisi  accordingly, 

Bompasy  Seijt,  and  Martin^  in  Hilary  Term  1841,  shewed 
cause.  First,  the  defendant  had  acted  entirely  without 
authority,  in  causing  the  apprehension  and  imprisonment 
of  the  plaintiff  for  that  which,  whatever  the  L^islature 
might  have  since  enacted,  was  at  the  time  of  its  occurrence 
no  offence  at  alL  It  was  true  that  the  Le^lature,  by  the 
statute  2  &  3  Vict.  c.  47,  had  made  the  detention  of  poUce 


(a)  Jerv.  Rules,  p.  156. 
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clothes  by  one  of  the  police  force  after  his  discharge,  an 
offence  punishable  yriih  imprisonment,  but  that  statute  only 
received  the  royal  assent  on  the  17th  of  August,  while  this 
imprisonment  had  taken  place  on  the  26th  of  July.     The 
10  Gea  4,  c.  44,  s.  41,  provided  ^^  that  all  actions  and 
prosecutions  to  be  commenced  against  any  person  for  any- 
thing done  in  pursuance  of  this  act,  shall  be  laid  and  tried 
in  the  county  where  the  &ct  was  committed,  and  shall  be 
commenced  within  six  calendar  months  after  the  &ct  com- 
mitted, and  not  otherwise ;  and  notice  in  writing  of  such 
action  and  of  the  cause  thereof,  shall  be  given  to  the  de- 
fendant one  calendar  month  at  least  before  the  commence- 
ment of  the  action ;  and  in  any  such  action  the  defendant 
may  plead  the  general  issue,  and  give  this  act  and  the  special 
matter  in  evidence  at  any  trial  to  be  had  thereupon,"  &c. 
The  defendant  was  only  entitled  to  take  advantage  of  the 
plea  of  not  guilty  under  the  act,  where  notice  of  action  had 
been  given.     It  was  not  a  case  where  anything  had  been 
done  in  pursuance  of  the  act  at  all,  and  notice,  therefore, 
was  not  necessary ;    but  if  it  was,  the  absence  of  notice 
could  be    taken    advantage    of   only   by   plea.     Cook   v. 
Leonard  (a)  shewed  that  notice  of  action  was  only  required 
where  the  party  sued  had  reasonable  ground  for  supposing 
that  he  was  acting  legally ;  but  the  defendant  here  could 
have  entertained  no  such  belief.     Secondly,  the  defendant 
was  equally  disentitled  to  give  any  special  matter  in  evidence 
under  the  plea  of  not  guilty,  by  the  Rule  of  T.  T.,  1  Vict 
That  rule  was  in  the  following  terms :  "  It  is  further  ordered, 
that  in  every  case  in  which  a  defendant  shall  plead  the 
general  issue,  intending  to  give  the  special  matter  in  evi- 
dence by  virtue  of  any  act  of  Parliament,  he  shall  insert  in 
the  maigin  of  such  plea  the  words  ^  by  statute  ;'  otherwise 
such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue 
of  any  act  of  Parliament ;  and  such  memorandum  shall  be 


(a)  6  B.  &  C.  351 ;  4  Dowl.  &  Ry.  339. 


TRINITY   TRRM,  4   VICT. 


699 


inserted  in  the  margin  of  the  issue  and  of  the  Nisi  Priiis 
record."  In  order  to  get  rid  of  the  efiect  of  this  rule,  it 
must  be  said,  that  it  had  been  made  by  the  learned  judges 
without  authority.  It  was  to  be  observed,  however,  that 
the  effect  of  the  rule  was  not  in  any  manner  to  take  from 
the  defendant  any  right,  which  he  might  possess,  or  to  cir- 
cumscribe any  such  right,  but  it  only  amended  a  particular 
matter  of  practice  in  the  proceedings  of  the  Court,  over 
which  there  could  not  be  the  smallest  doubt  the  judges 
had  jurisdiction. 


1841. 


Humfrey^  in  support  of  the  rule.  First,  the  defendant, 
there  could  be  no  doubt,  had  acted  entirely  in  pursuance 
of  his  du^  as  a  police  superintendent^  and  in  no  other 
capaci^.  If  he  acted  bon&  fide  in  pursuance  of  that  which 
he  deemed  to  be  his  duty,  that  was  sufficient  to  bring  his 
case  within  the  provisions  of  the  statute,  and  to  entitle  him, 
not  only  to  notice  of  action,  but  also  to  give  any  special 
matter  of  defence  in  evidence  under  a  plea  of  the  general 
issue.  Butler  v.  Fordifi).  With  regard  to  the  second 
question,  it  was  to  be  observed,  that  the  statute  3  &  4 
Wm.  4,  c.  42,  s.  1,  by  virtue  of  which  the  rules  of  Court 
were  made,  distinctly  provided,  that  ^'  no  such  rule  or  order 
shall  have  the  effect  of  depriving  any  person  of  the  power 
of  pleading  the  general  issue,  and  giving  the  q)ecial  matter 
in  evidence  in  any  case,  wherein  he  is  now,  or  hereafter 
shall  be,  entitled  to  do  so  by  virtue  of  any  act  of  Parliament 
now  or  hereafter  to  be  in  force."  The  present  case  fell 
directly  within  this  provisa  The  effect  of  the  rule  of 
Court  was  to  take  away  froai  the  defendant  that  right 
which  was  given  to  him  by  the  10  Geo.  4,  c.  44,  s.  41.  If 
the  learned  judges  had  the  power  to  decide  that  this  rule 
of  Court  was  applicable  to  the  present  case,  they  equally 


(a)  I  C.  &  M.  662  i  2  Tyr. 
677,  S.  C;  Vide,  Beechey  v.  Sides, 
9  B.  &  C.  806 ;  4  Man.  k  Ry. 


634 ;  Reed  v.  Counneadaw,  7  C  & 
P.  821 ;  James  v.  Saumders,  10 
Bing.  429 ;  4  Moo.  &  Sc.  316. 
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possessed  the  power  to  take  away  the  right  to  plead  the 
general  issue  by  statute,  and  to  insist  upon  all  such  pleas 
being  framed  in  the  form  of  pleas  of  justification.  He  cited 
Wagziaffe  v.  Sharpe  (a),  Shearwood  v.  Hay  {b\ 


Cur.  adv.  vulL 

T1NDAL9  C.  J. — Thb  was  an  action  of  trespass  and  false 
imprisonment,  to  which  the  defendant  pleaded  the  plea  of 
not  guilty,  the  words  *^  by  statute"  not  being  inserted  in 
the  margin  of  the  plea,  in  obedience  to  the  provisions  of 
the  rule  of  Court  of  T.  T.,  1  Vict,  The  case  was  argued 
in  last  Hilary  Term,  and  on  behalf  of  the  defendant  it  was 
urged,  that  not¥dthstanding  this  omission  to  conform  to  the 
rule,  he  was  not  deprived  of  the  benefit  of  the  provisions  of 
the  41st  section  of  the  10  Greo.  4,  c.  44,  which  enacts,  that 
notice  in  writing  of  any  action,  and  of  the  cause  thereof, 
brought  in  respect  of  anything  done  in  pursuance  of  that 
act,  shall  be  given  one  calendar  month  at  least  before  action 
brought,  and  that  in  any  action  so  brought,  the  defendant 
may  plead  the  general  issue,  and  give  that  act  and  the 
special  matter  in  evidence  at  any  trial  to  be  had  thereupon. 
It  was  urged,  that  our  rule  was  made  in  pursuance  of  the 
statute  3  &  4  Wm.  4,  c.  42,  which  provides,  that  no  rule 
made  by  its  authority  shall  have  the  effect  of  depriving  any 
person  of  the  right  given  to  him  by  any  act  of  Parliament, 
of  pleading  the  general  issue,  and  giving  the  special  matter 
in  evidence,  but  the  result  of  it,  as  contended  by  the 
plaintiff,  is  entirely  opposed  to  the  right  conferred  by  the 
provisions  of  the  10  Geo.  4,  c.  44.  We  think,  however, 
that  the  argument  is  untenable,  and  that  the  judges  were 
empowered  by  the  act  of  3  &  4  Wm.  4,  c.  42,  to  make  such 
a  rule  as  that  of  T.  T.,  1  Vict,  which,  in  truth,  does  not 
deprive  the  defendant  of  the  right  which  is  conferred  upon 


{a)  3  M.  &  W.  521.  (6)  5  Ad.  &  £1.  383  ;  6  Nev.  &  Man.  831. 
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him,  but  which  provides  only  for  a  particular  matter  of       1841. 

practice  in   the  proceedings  of  the  Court     The  present  ^     v"-^ 
rule,  therefore,  must  be  discharged.  mew 


V. 

Cartsb. 


discharged 


(a)  Vide,  Ross  v.  CJifton,  11  Ad.  &  £1.  631,  and  post. 


Wynne  v,  Wynne  and  Wife. 

\^HANNELLf  Serjt,  moved  for  a  rule,  calling  upon  the  Testator,  by 
defendants  to  shew  cause  why  the  award  made  by  the  arbi-  y^eTwa  annui- 
trator  in  this  suit,  should  not  be  set  aside.     It  was  an  action  *y»  ^^  l^^^y  ^ 

rent-charge  of 

of  replevin  brought  to  recover  certain  property  distrained  20/.  to  Swah, 

^     ^  ,  1      "         1      T    •      the  wife  of 

m  respect  ot  a  rent-charge  upon  an  estate  bequeathed,  m  JoHus  Wynne, 
reversion,  to  the  plaintiff,  by  the  fether  of  the  defendant,  conduct^aTdh^! 
Julius  Wynne.     The  avowry,  set  out  the  terms  of  the  will  bamur  should 

,  ,  be  discreet,  and 

of  the  testator,  which  were  as  follows :  I  give  and  bequeath  meet  with  the 

approbation  of 
his  ^the  testa- 
tor's) wife,  or  which,  in  case  of  her  death,  should  be  approved  of  by  the  sunrivor  or  surviTors  of  his 
trustees  ;'*  In  an  action  of  replevin,  in  respect  of  a  distress  made  for  aiirears  of  the  annuity,  the  plain- 
tiff pleaded  to  the  avowry  that  the  conduct  of  Sarah  was  not  discreet,  and  that  the  same  was  not 
^proved  of  by  the  survivor  of  the  trustees  of  the  testator.  Issue.  At  the  trial,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  award  of  an  arbitrator,  to  whom  *'  the  whole  of  the  said 
cause,  and  all  matters  relating  to  the  annuity  in  the  said  cause  in  question'*  were  referred.  At 
a  meeting  held  by  the  arbitrator,  the  defendants  offered  in  evidence,  a  certificate  of  two  trustees, 
one  of  whom  was  since  dead,  that  the  conduct  of  Sarah  had  been  improved  of ;  the  arbitrator 
rejected  the  evidence,  and  stated  that  the  issue  was  not  proved ;  at  a  subsequent  meeting, 
evidence  was  fiven  of  the  payment  of  the  annui^  for  a  series  of  years,  and  the  arbitrator 
eventually  made  his  award  for  the  defendants.  Upon  an  application,  by  the  plaintiff,  to  set 
aside  the  award,  on  the  ground  that  he  had  been  misled  bv  toe  declaration  of  the  arbitrator, 
that  the  issue  was  not  proved,  the  Court  refused  to  grant  the  motion,  there  being  no  statement 
made,  that  the  plaintiff  would  have  called  the  surviving  trustee  to  negative  the  allegation  of 
approbation  of  too  defendants*  conduct,  and  it  beiuff  consistent  with  the  facts  proved  that  the 
arbitrator  miffht  have  drawn  his  conclusion  from  Siem,  without  reference  to  any  evidence  of 
i^proval  of  the  defendants'  conduct 

j3y  his  award,  the  arbitrator  directed  the  payment  of  two  sums,  namely,  50/. ,  in  respect  of 
arrears,  due  before  the  commencement  of  the  action,  and  40/.  in  respect  of  tho  amount  which 
had  since  accrued  due :  Heldf  that  the  award  was  good,  the  terms  of  the  order,  referring  "  the 
whole  of  the  said  cause,  and  all  matters  relating  to  the  annuity  in  the  sdd  cause  in  question,** 
including  not  only  the  subject  matter  of  the  action,  but  all  matters  relating  to  the  annuity  in 
question  in  the  cause. 

The  sums  awarded  to  the  defendants,  who  were  husband  and  wife,  were  directed  to  be  paid 
to  the  wife,  Sarah.  Upon  a  former  application  to  the  Court,  to  which  the  plaintiff  was  made  a 
party,  that  the  husbana  of  Sarah  might  appear  by  a  separate  attorney  to  represent  his  separate 
interests,  the  motion  had  been  refused  upon  an  indemnity  being  given  to  tne  husband :  Hdd, 
that  the  award  was  not  bad,  by  reason  of  the  payments  being  ordmd  to  be  nade  to  the  wife 
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1841.  a  like  annuity  or  clear  yearly  rent-charge  of  2OL9  to  Sarah, 
the  wife  of  my  said  son,  Julius,  during  her  life,  or  so  l<xig 
as  her  conduct  and  behaviour  shall  be  discreet,  and  shall 
meet  with  the  approbation  of  my  said  wife,  or  which,  in 
case  of  her  death,  shall  be  approved  of  by  the  survivor  or 
survivors  of  my  said  trustees.''  It  then  proceeded  to  state 
the  powers  of  distress  and  entiy  for  enforcing  payment 
of  this  rent-chaige,  and  having  alleged  that  R.  W.  Wynne, 
one  of  the  trustees  named  in  the  will,  was  still  alive,  but 
that  the  said  wife  of  the  testator,  and  all  and  every  other  of 
the  trustees  had  departed  this  life,  averred,  that  the  conduct 
and  behaviour  of  the  said  Sarah,  the  wife  of  the  said  Julius^ 
during  the  life  of  the  wife  of  the  testator,  was,  in  all  respects, 
known  to,  and  met  with  the  approbation  of  the  wife  of  the 
said  testator,  and  was  judged  and  deemed  by  her  to  be,  in 
all  respects,  discreet  A  similar  averment  was  then  made, 
with  respect  to  the  surviving  trustee,  and  it  was  there  avowed 
that  the  rent^haige  had  become  in  arrear  and  unpaid  to 
the  said  Julius  and  Sarah,  in  right  of  the  said  Sarah,  and 
continued  so  in  arrear,  &c. 

The  plaintiff  pleaded  two  pleas  in  bar;  first,  that  after  the 
death  of  the  testator,  and  before  the  accruing  due  of  the  ar- 
rears of  the  annuity,  the  conduct  and  behaviour  of  the  said 
Sarah  was  not  discreet,  but  on  the  contrary  thereof  on  the 
2nd  of  March,  1816,  and  fix)m  thence  continually,  &c,  she, 
the  said  Sarah,  was  living  in  open,  avowed  and  notorious 
adultery,  and  in  a  state  of  polygamy,  with  one  Robert  Hut- 
ton,  &c.  Secondly,  that  after  the  death  of  the  testator  and 
his  wife,  and  before  the  accruing  due  of  the  annuity,  the 
conduct  and  behaviour  of  the  said  Sarah,  was  not  discreet, 
nor  was  the  same  approved  of  by  the  survivor  of  the  trustees, 
by  the  will  of  the  testator  appointed ;  and  that  before  the 
taking  of  the  dbtress,  the  said  surviving  trustee  disapproved 
of  the  conduct  of  the  said  Sarah,  whereby  the  sidd  annuity 
wholly  ceased. 

Replication  to  the  first  plea,  that  after  the  marriage  of  the 
said  Sarah  with  the  said  Julius,  and  more  than  seven  years 
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before  the  said  Sarah  committed  any  adultery  with  the  said  1841. 
Hutton^  &C.,  and  more  than  seven  years  before  the  said 
Sarah  was  married  to  the  said  Hutton,  the  said  Julius  ab- 
sented himself  from  the  said  Sarah^  for  the  space  of  ten 
years  and  upwards,  and  untU  the  time  of  the  marriage  of 
the  said  Sarah  widi  the  said  Hutton,  and  from  thence  con- 
tinually until  the  accruing  due  of  the  said  annuity,  and  at 
the  time  of  the  said  intermarriage  of  the  smd  Sarah  with 
the  said  Hutton,  the  said  Sarah  had  no  knowledge  of  the 
said  Julius  being  alive.     Issue. 

Upon  the  cause  being  called  on  for  trial,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the  decision  of  an  arbi- 
trator, to  whom  the  cause,  and  all  matters  in  difference, 
relating  to  the  annuity  in  the  cause  in  question  were  re- 
ferred. The  first  meeting  under  the  reference  took  place 
in  Wales,  where  the  land  was  situated,  and  the  counsel  for 
the  defendants,  the  issue  being  on  them,  tendered  a  cer- 
tificate signed  by  Colonel  Robert  Wynne,  the  surviving 
trustee,  and  by  another  trustee,  who  was  now  dead,  dated 
9th  January,  1822,  in  support  of  the  allegation,  that  the 
conduct  of  Mrs.  Wynne  had  met  their  approbation.  The 
admission  of  this  document  in  evidence  was  objected  to,  on 
the  ground  that  Colonel  Wynne  was  still  aUve,  and  might 
have  been  called,  and  the  arbitrator  thereupon  declined  to 
receive  it,  saying,  that  the  issue  in  fact,  was  not  proved  on 
the  part  of  the  defendants.  At  a  meeting,  on  the  5th  of 
May,  in  London,  the  arbitrator  was  again  pressed  to  receive 
this  document  in  evidence,  but  without  success.  Evidence 
was  then  given  of  the  payment  of  the  annuity,  up  to  the 
month  of  September,  1836,  which  was  before  Colonel 
Wynne  became  the  surviving  trustee,  and  the  award  was 
eventually  made  in  favour  of  the  defendants.  It  was  now 
submitted  that  the  plaintiff  was  entided  to  have  this  award 
set  aside,  on  the  ground  that  he  had  been  misled  by  the 
declaration  of  the  arbitrator,  that  the  issue  was  not  proved. 
It  was  not  competent  to  the  plaintiff  to  obtain  relief  upon 
the  ground  of  the  rejection  of  the  evidence  tendered,  but  the 
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1841.       effect  of  the  rejection  of  the  certificate  was  to  prevent  him 

^^"^P^  from  giving  other  writings  in  evidence,  which  would  have 

V.  shewn  that  the  conduct  of  Mrs.  Wynne  had  not  been  ap- 

Wynne  ,  , 

and  Wife,      proved  of,  and  as  he  had  been  misled,  the  Court  would  give 

him  that  protection  to  which  he  was  entitled.  [^Erskines  J. — 
You  do  not  say  that  you  would  have  called  Colonel  Wynne?] 
The  affidavits  on  which  the  motion  was  made  did  not  say 
so,  but  they  distinctly  alleged  that  the  plaintiff  was  taken 
by  surprise,  by  the  determination  at  which  the  arbitrator 
finally  arrived,  and  that  it  was  in  consequence  of  the  re- 
jection of  the  certificate  in  evidence,  that  he  did  not  produce 
evidence  of  the  disapproval  of  Mrs.  Wynne's  conduct 
[^Tindal,  C.  J. — You  could  not  have  offered  a  certificate  in 
evidence  to  prove  that  ?  Maule,  J. — Most  likely  the  ar- 
bitrator thought  that  the  result  of  the  other  evidence  was, 
that  Mrs.  Wynne's  conduct  had  not  been  disapproved  o£] 
(/ertainly,  the  annuity  having  been  pdd  for  a  certain  time, 
he  might  have  thought  that  the  presumption  of  law  was  in 
&vour  of  her  conduct  having  been  approved  of;  but  the 
ground  of  the  motion  was,  that  the  plaintiff  had  been 
misled  by  the  declaration  which  he  had  made,  that  the  issue 
was  not  proved. 

TiNDAL,  C.  J. — You  have  not  come  prepared  with  suffi- 
cient materials,  because  you  have  not  sworn  that  you  would 
have  called  Colonel  Wynne, 

ChanneUf  Serjt.,  submitted  that  upon  a  second  ground  the 
Courtwould  set  the  award  aside.  The  award  directed  the  pay- 
ment of  50/.,  the  arrears  of  annuity  claimed  by  the  avowiy,and 
of  a  further  sum  of  40/.  the  amount  of  arrears  from  the  distress 
down  to  the  time  of  the  order  of  reference,  to  Mrs.  Wynne. 
The  order  of  reference,  directed  "  the  whole  of  the  said 
cause,  and  all  matters  relating  to  the  annuity  in  the  said 
cause  in  question,"  to  be  referred.  These  words  must  be 
taken  to  apply  only  to  the  annuity  in  question  in  the  cause, 
and  not  to  the  subsequent  arrears. 
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TiNDAL,  C.  J. — The  words  ^^the  annuity  in  the  said  cause 
in  question"  are  only  descriptive;  and  the  whole  matter 
must  be  taken  to  have  been  intended  to  be  included. 

Channett,  Seijt  Thirdly,  the  arbitrator  had  directed  the 
payments  to  be  made,  not  to  both  the  defendants,  but  to 
the  defendant  Sarah  only.  There  was  nothing  to  shew 
that  the  annuity  was  given  to  the  separate  use  of  the  wife, 
and  the  award  was  at  least  bad  on  this  ground.  [^Maule,  J. — 
Was  it  absolutely  necessaiy  that  the  payments  should  be 
ordered  to  be  made  to  the  husband  ?  Both  Mr.  and  Mrs. 
Wynne  are  parties  to  the  record,  they  are  as  one  persson.] 

TiNDAL,  C.  J. — Suppose  the  husband  was  abroad,  and 
the  plaintiff  could  not  tender  the  money  to  him,  and  the 
wife  was  in  England.  It  would  not,  in  that  case,  be  a  bad 
award.  But  where  the  case  was  before  the  Court  on  a 
former  occasion  (a)  the  husband's  name  was  only  retained 
on  the  record,  on  an  indemnity  being  given  to  him;  and  we 
cannot  help  seeing  that  this  award  is  clearly  in  furtherance 
of  the  arrangement  then  made. 

Rule  refused. 

(a)  Ante,  p.  306. 


in- 


CoLLiMS  V.  Benton. 

Jo  OMPJS,  Serjt,  in  Easter  Term,  moved  for  a  rule,  calling  b.  being 
upon  the  plaintiff  to  shew  cause  why  a  warrant  of  attorney,  ^  the  swii  of 

42t,  handed 
o?er  to  him  a  bill  of  exchange,  drawn  by  one  P.  upon,  and  accepted  by  himself  for  that  amount ; 

B.  subsequently  took  the  benefit  of  the  Insolvent  Act,  7  Geo.  4,  c.  57,  and  was  discharged  from 
his  liability  upon  the  bill  of  exchange.     P.,  in  the  meantime,  had  been  sued  upon  the  bill,  by 

C,  and  had  oecn  arrested  upon  juc^^ent  obtained  in  the  action :  B.,  upon  his  discharge,  in 
consideration  of  the  release  of  P.  from  custody,  me  a  warrant  of  attorney  to  C.  for  the  amount 
of  the  bill,  and  also  for  the  costs  in  the  action  brought  by  him  against  P.,  and  certain  costs 
incurred  in  the  InsoWent  Court,  in  opposing  his  own  discliarge :  Upon  application  to  set  aside 
judgment  and  execution  on  the  warrant  of  attorney,  under  the  60  ana  61  sects,  of  the  Insolvent 
Act :  Held,  that  the  instrument  was  invalid,  as  to  the  amount  of  the  original  debt,  but  that  the 
judgment  must  remain  in  force  for  the  amount  of  costs,  which  formed  its  new  consideration. 


VOL.    IX. 


N   N  N 


D.  P.  a 
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1 84 1 .       given  to  him  by  the  defendant,  and  judgment  and  ezecotioD 
Collins      thereon,  should  not  be  set  aside ;  and  why  a  sum  <rf  46i, 

«.  paid  by  the  defendant  into  the  hands  of  the  sheriff  <^ 

Bbnton.       f t     1 

Northampton,  under  protest,  should  not  be  refunded.    The 

ground  upon  which  the  motion  was  made,  was  that  the 
debt,  for  which  the  warrant  of  attorney  had  been  given, 
was  included  in  the  schedule  of  the  defendant,  and  that  he 
had  been  dischaiged  in  respect  of  it,  under  the  provisions 
of  the  7  Geo.  4,  c  67,  or  of  the  1  &  2  Vict  c  110;  and 
that  by  ss.  60  &  61,  of  the  former,  and  ss.  90  &  91  of  the 
latter  statute,  the  defendant  was  entided  to  be  released 
from  the  effect  of  the  instrument  Smith  v.  Alexander  (a) 
was  cited.  The  affidavits,  in  support  of  the  rule,  stated, 
that  the  defendant  having  contracted  a  debt  with  the  jdain- 
tiff  for  42£,  he  handed  to  him,  in  payment  of  that  amount^ 
a  bill  of  exchange,  drawn  by  one  Palmer,  and  accepted  by 
himself.  Subsequendy,  before  the  bill  became  due,  the  de- 
fendant was  arrested,  and  took  the  benefit  of  the  Insolvent 
Debtors'  Act  The  debt  arising  upon  the  bill  of  exchange 
given  to  the  plaintiff  was  included  in  the  schedule,  and  his 
discharge  was  opposed  by  die  plaintiff,  in  respect  of  that 
debt  On  the  30th  of  January,  1838,  he  was,  however, 
declared  to  be  entitled  to  the  benefit  of  the  act  The  affi- 
davits then  stated,  that  in  the  month  of  September,  1839, 
he  found  that  Palmer  was  in  custody  at  the  suit  of  the 
plaintiff,  in  respect  of  the  bill  of  exchange  for  46/L,  before 
mentioned,  and  in  consideration  of  the  dischaige  of  Palmer, 
he  agreed  to  renew  his  liability  to  the  plaintiff  for  the 
amount  of  the  bill,  as  well  as  to  give  security  for  the  costs 
incurred  by  the  plaintiff  in  opposing  his  discharge,  and  in 
the  suit  against  Palmer ;  and  on  the  17  th  of  September  he 
executed  a  warrant  of  attorney  for  the  whole  sum,  amounting 
to  52iL  lU.  3(i.  He  subsequendy  paid  to  the  plaintiff  the 
sum  of  15/.  under  the  warrant  of  attorney,  and  in  the 
month  of  March,  1841,  judgment  was  entered  up,  and  a 

(a)  Ante,  vol.  5,  p.  13. 
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ca.  sa.  issued  for  the  residue.     On  the  17th  of  March  he        1841. 
was  arrested,  and  he  paid  the  sum  of  46i  to  the  sherifP,  in      coiS« 
respect  of  the  judgment,  &c  under  protest,  which  he  now     ^^f' 
sought  to  have  returned.    The  defendant's  affidavit  con- 
cluded by  denying  that  he  ever  had  any  new  transaction 
with  the  plaintiff,  or  that  he  received  any  new  consideration 
fiyr  the  renewal  of  his  liability,  beyond  that  in  respect  of 
the  dischaige  of  Palmer. 

ChatmeUf  Seijt,  on  a  subsequent  day  shewed  cause. 
He  produced  an  affidavit  in  answer  from  the  plaintiff's  at- 
torney, who  stated,  that  in  1837,  he  was  instructed  to  sue, 
not  only  the  defendant,  but  Palmer  also,  upon  the  bill  of  ex- 
change ;  that  the  defendant,  subsequently,  on  the  24th  of 
November,  1837,  applied  to  be  discharged  under  the  In- 
solvent Act,  but  was  remanded;  that  on  the  2nd  of  January, 
1838,  judgment  was  signed  against  Palmer,  at  the  suit  of 
the  plaintiff,  and  that  he  was  subsequently  taken  in  exe- 
cution, and  lodged  in  the  Fleet  prison :  that  while  Palmer 
was  in  custody  at  the  suit  of  the  plaintiff,  the  defendant 
called  on  the  deponent,  and  endeavoured  to  prevail  upon 
him  to  accept  a  composition  for  the  dischaige  of  Palmer, 
but  he  declined  to  do  so,  unless  his  costs  were  first  secured 
to  him ;  that  the  defendant  thereupon  agreed  to  give  a  war- 
rant of  attorney  for  Palmer's  debt,  and  those  costs,  as  well 
as  the  plaintiff's  costs,  in  opposing  the  discharge  of  the  de- 
fendant, and  that  upon  the  execution  of  that  warrant  of 
attorney.  Palmer  was  released  firom  custody.  The  affidavit 
further  alleged  that  the  said  discharge  out  of  custody  of  the 
said  Frederick  Palmer  was  the  real  consideration  for  the 
said  warrant  of  attorney.  It  was  now  contended,  that  the 
answer  to  this  application  was,  that  which  was  suggested 
at  the  conclusion  of  the  affidavit  of  the  plaintiff's  attorney : 
that  the  dischaige  of  Palmer  from  the  debt  to  which  he  was 
liable,  was  the  real  consideration  for  this  instrument.  The 
present  case,  in  reality,  arose  under  the  7  Geo.  4,  c.  57, 
ss.  60  and  61,  but  there  was  no  material  distinction  between 

N  N  N  2 
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1841.       the  provisions  of  those  clauses,  and  sections  90  and  91,  of  the 

^"^^J;J^^     1  &  2  Vict,  c.  110.     The  discharge  of  the  defendant  bj 

V*  the  Insolvent  Court  took  place  under  the  former  act,  but  the 

Benton 

warrant  of  attorney  was  given  after  the  latter  statute  came 
into  operation.     The  warrant  of  attorney  was  given  to  se- 
cure three  separate  amounts,  each  of  which  bore  a  different 
character.     The  original  debt  was  Palmer^s,  for  he  was  sued 
as  the  drawer  of  the  bill,  in  which  capacity  he  was  liable 
for  its  amount ;  and,  although,  if  he  had  paid  the  sum  for 
which  he  was  sued,  he  must  have  sought  a  remedy  against 
the  defendant,  the  case  was  not  altered  by  that  circumstance. 
But  at  all  events,  the  warrant  of  attorney  could  not  be  set 
aside  altogether ;  for  even  if  the  Court  should  look  upon 
this  part  of  its  consideration  as  being,  in  truth,  the  debt  of 
the  defendant  himself  the  remainder  of  that  consideration 
was  a  new  debt,  made  up  of  the  two  sums  for  costs  incurred 
by  the  plaintiff  in  the  Insolvent  Court,  and  in  proceeding 
against  Palmer.     Smith  v.  Alexander  went  to  this  extent, 
for  there,  a  defendant,  who  had  taken  the  benefit  of  the  In- 
solvent Act,  7  Geo,  4,  c.  57,  induced  one  of  his  creditors  to 
give  him  firesh  credit,  by  executing  a  warrant  of  attorney 
for  the  old  and  the  new  debt,  and  the  Court  set  aside  the 
judgment  only  to  the  extent  of  the  old  debt    There,  Evans 
V.  Williams  (a)  was  cited,  which  decided  the  same  point 
That  case,  however,  was  distinguishable  fix)m  the  present, 
because  there,  the  surety  joined  the  defendant  in  the  new 
instrument,  and  although  the  new  security  might  be  invalid 
as  against  the  defendant,  it  was  to  be  observed  that  it  was 
left  still  in  operation  against  the  surety,  so  that  the  plaintiff 
was  not  left  without  his  remedy.     In  PhUpot  v.  AsleU  (6) 
it  was  held,  that  if  a  defendant  gives  a  bill  of  exchange  for 
a  debt,  from  which  he  has  been  discharged  under  the  In- 
solvent Debtors'  Act,  and  an  action  is  brought  on  that  bill, 
he  must  plead  his  discharge :  and  if  he  gives  a  warrant  of 
attorney  to  secure  the  payment,  the  Court  will  not  set  it 

(a)  1  C.  &  M.  30. 

(6)  Ante,  vol.  2,  p.  669 ;  S.  C.  1  C,  M.  &  R.  85. 
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aside.  That  case  was  decided  on  the  ground  that  the  de-  1841. 
fendant  had  neglected  to  avail  himself  of  an  opportunity  Coluns 
which  he  had  of  pleadiiur  his  dischanre.  Sherman  v.  ^  '• 
Thompion  (a)  was  to  the  same  edect  In  Denne  v.  KnoU{b) 
where  an  insolvent,  being  arrested  after  his  dischaige,  for  a 
new  debt,  agreed,  on  A.'s  becoming  his  bail,  to  give  him  a 
bond  for  30021,  in  which  amount  was  included  a  debt  of  8021, 
which  had  been  inserted- in  the  insolvent's  schedule;  it  was 
held,  that  the  insolvent  was  not  entitled  to  be  discharged  out 
of  custody,  having  been  taken  in  execution  in  an  action  by 
A.  upon  the  bond,  in  which  he  had  suffered  judgment  to 
go  by  de&ult  That  decision  also  proceeded  upon  the 
ground,  that  the  defendant  might  have  pleaded  his  discharge 
as  to  the  8021  The  present  case,  however,  was  taken  out 
of  all  those  decisions  by  its  own  peculiar  circumstances, 
and  the  Court  would  see  that  the  consideration  here  for 
the  whole  warrant  of  attorney  was  the  dischaige  of  Pal- 
mer; and  that  the  debt  secured  by  the  instrument  was  the 
debt  of  Palmer,  and  not  that  of  the  defendant  He  also 
cited  Patoell  v.  Ecuon  (c);  Abbott  v.  Bruere  (d)  /  Hochen  v. 
Browne  {e). 

BompaSf  Seijt,  in  support  of  the  rule. — The  cases  last  re- 
ferred to,  which  were  cases  of  annuities^  were  not  analogous 
to  the  present :  but  those  cases  which  referred  to  bills  of 
exchange,  or  warrants  of  attorney,  were  precisely  in  point 
here.  The  case  of  Evans  y.  WiUiams  was  decisive*  In  that 
case,  the  defendant  and  his  surety  had  signed  a  promissory 
note,  and  the  defendant  was  afterwards  discharged  under 
the  Insolvent  Act :  the  payee  applied  to  the  surety  for  pay- 
ment, whereupon  the  defendant,  to  prevent  the  surety  being 
sued,  joined  him  in  a  new  note.  The  Court  of  Exchequer 
held,  that  in  an  action  by  the  payee,  he  could  not  recover 

(a)  3  P.  &  D.  366.  ((D  5  Bing.  N.G.  698;  7  Scott, 

ib)  7  M.  &  W.  143.  753. 

(0)  8  Bing.  33 ;  S.  C.  1  Moo.         (e)  4  Bing.  N.  G.  400 ;  S.  C. 

&  S.  68.  6  ScotI,  194 ;  Ante,  vol.  6,  p.  634. 
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1841.        on  this  note  against  the  defendant,  as  it  was  a  new  contract 
^^„^g      on  the  old  debt,  though  the  new  consideration  of  foibearancfe 
„  *•  to  the  surety  was  added.     The  intention  of  the  act  was  ob- 

viously  this,  that  the  defendant  having  been  once  discharged 
from  a  debt,  he  should  not  again  be  placed  in  jeopardy  by 
taking  upon  himself  any  responsibih^  in  respect  of  that 
debt.  The  series  of  authorities  which  had  been  referred  tot, 
shewed  the  care  yrith  which  the  Courts  had  always  carried 
out  that  object ;  and  the  defendant,  in  this  case,  would  not 
be  deprived  of  the  advantage  to  which  he  was  entitled 
Here,  the  debt  upon  the  bill  of  exchange,  whether  it  was 
called  Palmer's  or  the  defendant's,  was  still  the  same,  and 
although  the  Court  might  not  view  the  warrant  of  attorney 
as  being  necessarily  invalid  as  to  the  costs  secured  by  it,  at 
all  events  it  would  set  it  aside  so  &r  as  the  original  debt 
went 

Cur*  adVmVuU. 

TiNDAL,  C.  J.,  subsequently  delivered  the  judgment  of 
the  Court  This  was  a  rule,  calling  upon  the  plaintiff  to 
shew  cause  why  the  warrant  of  attorney  given  to  him  by 
the  defendant,  together  with  the  judgment  signed,  and  the 
writ  of  ca.  sa.  issued  thereon,  should  not  be  set  aside,  and 
why  the  sheriff  of  Northampton  should  not  pay  back  to  the 
defendant  or  his  attorney  the  sum  of  46i,  paid  into  his 
hands  by  the  defendant,  under  protest,  on  his  capture  there- 
on, on  the  ground  that  the  warrant  of  attorney  was  given  as 
a  security  for  the  payment  of  a  debt,  in  respect  of  which  the 
defendant  had  been  declared  to  be  entitled  to  the  benefit  of 
the  Insolvent  Debtors'  Act  It  appears,  by  the  affidavits,  that 
the  defendant  being  indebted  to  the  plaintiff  in  the  sum  of 
42/L,  in  the  year  1837,  accepted  a  bill  of  exchange  for  that 
amount,  drawn  by  one  Palmer,  in  £Eivour  of  the  plaintiff  In 
the  year  1838  the  defendant  was  discharged  out  of  custody, 
and  was  adjudged  to  be  entitled  to  the  benefit  of  the  act  as 
to  this  debt  of  42/L,  which  had  been  duly  inserted  in  his  sche- 
dule.    On  his  discharge,  he  found  that  in  1838  the  plaintiff 
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had  obtained  judgment  against  Palmer  on  the  same  bill  of       1841. 
exchange,  and  had  taken  him  in  execution  thereon :  and  he      colijns 
afterwards  applied  to  the  plaintiff  for  Palmer's  release  from      _  v. 

•  f  ••  iii»»/v  DEIITOif. 

prison  on  payment  of  a  composition,  and  the  plaintiff  even- 
tually consented  to  his  dischaige,  on  the  defendant  executing 
a  warrant  of  attorney  to  secure  the  amount  of  the  debt  and 
costs  for  which  Palmer  was  in  custody,  and  also  the  amount 
of  costs  which  the  plaintiff  had  incurred  in  opposing  the 
defendant's  discharge  under  the  Insolvent  Act     The  de- 
fendant, thereupon,  executed  a  warrant  of  attorney  for  52iL, 
and  Palmer  was  released  fix)m  custody.  It  further  appeared, 
that  the  defendant  paid  the  plaintiff  15/L  on  account,  but 
subsequendy  judgment  was  signed  and  a  ca.  sa.  issued  for  the 
remainder,  on  which  the  dcfendimt  was  arrested,  and  then 
he  paid  46/.  into  the  hands  of  the  sheriff,  under  protest  On 
this  state  of  fects  it  is  contended,  that  the  judgment  and  ex- 
ecution are  ill^al,  because  they  are  founded  on  a  warrant 
of  attorney  taken  to  secure  a  debt,  from  which  the  defendant 
has  been  dischaiged  under  the  7  Geo.  4,  c  57,  ss.  60  &  61, 
by  which  persons  are  protected  from  all  writs  of  execution, 
and  from  all  liabilities  to  debts,  in  respect  of  which  they 
have  been  discharged  under  that  act,  except  writs  issued  by 
leave  of  the  Court,  on  judgments  entered  up  in  pursuance 
of  the  statute.     Smith  v.  Alexander  and  Evans  v.  JFilUams 
were  relied  on,  in  support  of  the  application.  For  the  plain- 
tiff, it  was  urged  that  the  warrant  of  attorney  was  not  given 
to  secure  any  debt  from  which  the  defendant  had  been  dis- 
charged ;  but  that  Palmer  was  still  liable  upon  the  bill  as  it 
was  drawn,  and  that  if  the  plaintiff  had  recovered  the  debt 
and  costs  from  him,  he  might  recover  over  against  the  de- 
fendant, notwithstanding  his  dischaige,  and  that,  therefore, 
the  warrant  of  attorney  was  given  for  Palmer^s  debt,  and 
not  for  the  debt  of  the  defendant  at  alL      It  was  at- 
tempted to  distinguish  the  case  of  Evans  v.  fFilUams  from 
this ;  there,  the  defendant  and  his  surety  had  signed  a  pro- 
missory note,  and  the  defendant  having  been  dischaiged 
under  the  Insolvent  Act,  the  payee  applied  to  the  surety 
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1841.       ibr  payment,  whereupon  the  defendant,  to  prevent  his 
Q^^^^i^    surety  from  being  sued,  joined  him  in  a  new  note,  and  the 
«•  Court  of  Exchequer  held  that  in  an  action  by  the  payee, 

the  defendant  was  not  liable,  as  it  was  a  new  contract  on 
the  old  debt,  though  the  consideration  of  forbearance  to  the 
surety  was  added.  It  was  contended  that  that  case  was  un- 
like this,  because  there,  the  surety  was  not  dischaiged  from 
his  liability,  whereas  here  Palmer  was  released*  But  we 
are  of  opinion  that  this  distinction  does  not  a£fect  the  prin- 
ciple upon  which  Evans  ▼•  WiUiams  was  decided,  and  we 
think  that  this  is  a  case  in  which  the  defendant  is  entitled 
to  relief  as  to  so  much  of  the  debt  on  the  judgment  as  re- 
presents the  42iL  recoYcred  against  Palmer.  It  is  true  that 
the  release  of  Palmer  presents  a  new  consideration  for  the 
new  instrument  executed  by  the  defendant,  but  the  test 
applied  by  Bayhy,  J.,  in  Evans  ▼.  fFiUiams,  is  equally  ap- 
plicable here ;  that  was,  whether  the  debt  secured  was  the 
old  debt  or  not  Let  it  be  supposed  that  the  warrant  of 
attorney  was  given  by  some  stranger,  and  before  the  plain- 
tiff had  taken  out  execution  on  his  judgment,  the  assignee  of 
the  insolvent  had  levied  enough  to  pay  20s.  in  the  pound,  and 
the  plaintiff  had  received  his  proportion,  and  had  thus  been 
paid  the  foil  amount  of  the  original  debt ;  could  he  notwith- 
standing that  proceed  against  the  person  who  gave  the  war- 
rant of  attorney  ?  Certainly  not,  because  that  person  being 
only  the  surety,  he  would  be  discharged  by  the  payment  on 
the  part  of  the  principal  There  would  be  only  one  debt,  and 
the  undertaking  of  the  surety  would  not  entitle  the  plaintiff 
to  payment  of  the  amount  more  than  once.  The  identity  of 
the  debt  here  is  obvious,  and  the  fallacy  of  the  plaintiff's  argu- 
ment consists  in  the  contention,  that  the  warrant  of  attorney 
was  given  to  secure  the  payment  of  a  difierent  debt  from 
that  included  in  the  schedule.  So  far,  therefore,  as  to  the 
sum  of  42/1,  the  execution  must  be  set  aside,  and  the  money 
returned  to  the  defendant;  but  as  the  costs  of  opposing  the 
insolvent's  dischaige,  and  of  the  action  against  Pidmer 
formed  no  part  of  the  original  debt  fix>m  which  the  defend- 
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ant  was  discharged,  and  as  he  has  taken  the  payment  of       1841. 
those  amounts  upon  himself,  we  see  no  ground  for  our  in-       coiIins 

terfence  as  to  them.     The  affidavits  do  not  sufficiently  dis-      _  «• 

Benton. 

close  how  much  money  was  due  in  respect  of  these  costs  at 
the  time  of  the  execution  of  the  warrant  of  attorney,  but  as 
that  is  very  properly  a  question  for  the  decision  of  the  Mas- 
ter, it  had  better  go  before  him  to  be  settled  how  much  is 
due  to  the  plaintiff  in  these  respects ;  the  costs  *of  this  appli- 
cation to  abide  the  result  of  that  inquiry. 

Rule  accordingly. 


COURT  OF  QUEEN'S   BENCH. 

IN  THE  FOUBTH  YE&K  OF  TBB  BBIGN  OF  VICTOEU. 


^^^'  ,  FsAHCB  tt.  Campbell,  Winteb  v.  Campbkll. 

^^^  Cm.  J^£  shewed  canae  against  r  rule  nisi  obtabwd  b; 

la  DM  Mtiso,  Siade,  calling  on  the  defendant  to  shew  came  ^ly  the  soffl 
^a»n.  9,0.  of  HOk  paid  into  Court  in  lieu  of  bail  in  the  secxKid  actkxi, 
ibn  7 ft  SOoo.  ■^°"^''  °°'  ^  P*"*!  o^^''  to  the  Bherifis  of  London  in  part 
4.  >.  7lj«.  3,  satisfaction  of  an  execution  in  the  first  action.  It  appeared 
oui  u  u  ue-  that  France,  the  plaintiff  in  the  first  action,  obtained  a  judg- 
i^^^tC"^  ment  against  the  defendant  to  the  amount  of  586i.,  and 
r'ttoa  rf  S'*'  ™®d  out  a  writ  of  fieri  facias  against  him  directed  to  the 
cUim,  Doiwith-  gherifia  of  London.  To  this,  the  sheriff  returned  nulla  bona. 
ynrmtat  of  Subsequently,  the  defendant  was  arrested  on  a  wnt  of  capias 
?'l  Ig.I  Ki"  i°  the  second  action,  and  200i,  together  with  20i  for  costs, 
u  ihM  tMioa    were  pwd   into   Court  in   lieu   cS  biul,   pursuant    to  tlie 

doc*  DM  glTO  '  'J^ 

pooor  to  teUe    43  Gca  3,  c.  46,  s.  2,  and  the  7  &  8  Geo.  4,  c.  71,  s.  2. 

cut^  while       Bsi'  ^^  afterwards  perfected,  and  the  defendant  had  not 

iM.t^'SSI^'''  yet  taken  the  money  out  of  Court     The  object   of  the 

u  tnutM  br     present  application  was,  that  the  money  so  pud  in,  should 

be  paid  to  the  plaintiff  France,  in  part  satisfitction  of  the 

clum,  in  respect  of  which  the  writ  of  fieri  bcias  had  been 

sued  out.     Lee  contended  that  the  cases  of  Antuatead  v. 
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Philpot  (a) ;  Fieldhouse  v.  Croft  (6)  /  and  Knight  ▼. 
Criddle,  (c)  clearly  shewed  that  if  money  remained  in  the 
hands  of  the  sheriff  for  the  purposes  of  one  action,  it  could 
not  be  applied  by  him  in  satisfaction  of  an  execution  at  the 
instance  of  another  plaintiff.  The  money  in  the  hands  of 
the  officer  of  the  Court  was  in  the  same  situation  as  money 
in  the  hands  of  the  sheriff.  The  present  rule  ought,  there- 
fore, to  be  discharged,  unless  any  alteration  was  effected  by 
the  1  &  2  Vict.  c.  1 10,  s.  12.  The  question  was,  whether  the 
provisions  of  that  section  made  any  alteration  in  the  law  so 
as  to  sanction  such  an  application  as  the  present?  By  that 
section,  it  was  provided  "  that  a  sheriff  by  virtue  of  a  writ  of 
fieri  &cias  might  seize  money  or  bank  notes  in  satisfaction  of 
the  writ"  That  however,  only  authorized  the  sheriff  to  take 
money  or  bank  notes  for  the  benefit  of  the  plaintiff,  at  whose 
instance  the  fieri  facias  was  issued ;  but  did  not  authorize  a 
third  party  to  apply  to  the  sheriff  to  receive  money  of  which 
the  sheriff  was  in  possession.  It  did  not  empower  a  third 
party  to  attach  money  or  notes,  belonging  to  the  defendant 
deposited  in  a  cause  at  the  instance  of  another  party. 


1841. 


Slade,  in  support  of  the  rule,  contended  that  the  principle 
on  which  the  cases  on  the  other  side  had  been  decided  was, 
that  money  could  not  be  taken  in  execution ;  but  by  section 
12  of  the  1  &  2  Vic.,  c.  110,  the  law  in  that  respect  was 
changed,  and  consequently  those  cases  were  no  longer  ap- 
plicable. A  different  decision  would  no  doubt  have  been 
pronounced  if  such  a  power  as  that  given  by  the  late  statute 
then  existed.  If  so,  as  money  in  the  hands  of  the  master 
of  the  Court  could  not  be  distinguished  firom  money  in  the 
hands  of  the  sheriff,  there  was  no  objection  to  the  present 
rule  being  made  absolute. 

WiOHTMAN,  J.—  Mr.  Justice  Parke,  in  the  case  oiJRobinr 


(a)  Doug.  231. 
(6)  4  East,  510. 


(c)  9  East,  4S. 


IMl. 


•  ►^ 


of  the 

nent  in  diis  caoe  to  shew  caxse  wiiT  h  AanM  doc  be 
itSTcd,  npoD  yimguiof  the  balance  in  the  hands  of  the 
dwfiff  under  the  writ  of  Tenifitiooi  exponas^  tasoed  in  tbe 
oripnal  caose.  It  appeared  that  the  plaintiS;  Charles  Dbd, 
baring  obtained  jodpnent  against  the  defendant,  Coletnan. 
med  out  a  writ  of  fieri  fi^iaa  on  the  23rd  of  Fefaraarr. 
indorsed  to  lery  22SL  2«.  8dL,  together  with  interest  oo 
2241  15m,  to  be  calcniated  fiom  the  2nd  of  Fefaraarr.     Od 

m 

the  24th,  the  dieriff  seized.  On  the  26th,  a  fiat  in  bank- 
ruptcy ianed  against  the  defendant.  On  the  4th  of  Maidi, 
theriieriff  returned  that  he  had  seized  certain  goods  and 
chatteby  Taloe  unknown,  and  which  remained  in  his  hands 
cnisold  for  want  of  bujerBb  He  also  returned  that  after  the 
seizure,  notice  of  the  fiat  had  been  pven.  On  the  6th  of 
March,  a  writ  of  venditioni  exponas  issued.  On  the  9th,  t 
niletoretumit  in  ei^t  days  was  served.  On  the  22nd  and 
23rd  an  aucticm  took  place.     On  the  15th  of  Ajml,  the  nik 
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to  return  the  yenditiom  exponas  was  made  a  rule  of  Court  1841. 
On  the  17th  of  April,  the  attachment  issued.  It  also  jj^,, 
appeared  that  from  the  13th  of  March,  to  the  26th  of  that  q^,^^ 
month  the  attorney  for  the  plaintiff  and  the  undersheriff 
were  in  communication,  but  from  that  time  until  the  13th 
of  April,  no  communication  took  place  between  the  parties. 
On  the  26th,  it  was  intimated  by  the  prosecutor's  attorney, 
that  he  should  look  to  the  sheriff  for  the  proceeds  of  the  sale. 
On  the  13th,  an  offer  was  made  to  pay  the  balance  of  the 
proceeds  of  the  sale,  which  remained  in  hand  after  satisfying 
previous  executions,  on  condition  of  receiving  an  indemni^ 
from  the  attorney.  This  was,  however,  refused,  but  the 
attorney  agreed  to  accept  the  proceeds  uncon^tionally. 
This  was  declined.  The  sheriff  had,  since  the  seizure, 
carried  on  the  business  of  the  defendant,  which  was  that  of 
an  innkeeper,  at  considerable  loss.  On  this  state  of  &cts,  it 
was  clear,  that  the  sheriff  was  in  contempt,  and  therefore 
liable  to  the  attachment  In  support  of  the  application  it 
was  sworn  that  previous  to  the  fieri  ftcias  in  this  action 
reaching  the  hands  of  the  sheriff,  three  other  writs  of 
fieri  &cias  had  been  lodged,  amounting  in  the  whole,  to 
441/.  Ss.  6cL  A  claim  was  also  made  of  rent  to  the  amount 
otllOL  After  the  auction  had  taken  place  and  the  expenses 
had  been  paid,  it  was  found  that  a  sum  of  740iL  had  been 
realized.  The  clidm  for  rent  had  since  been  vdthdrawn, 
and,  therefore,  the  sheriff  was  willing  to  pay  over  the  balance 
after  deducting  the  sum  of  441/L  3«.  ScL,  together  vdth  other 
necessary  chaiges,  fix>m  the  sum  of  7401,  The  balance  sug- 
gested was  176/L  4«.  9(jL  DotoUng  contended,  that  the 
sheriff  had  no  right  to  relief,  except  on  such  gp-ounds  asif 
put  on  the  face  of  his  return  would  constitute  a  good  return. 
The  substance  of  the  statement  in  support  of  the  application 
on  the  part  of  the  sheriff  was,  that  he  had  not  sufficient  in  his 
hands  to  satisfy  the  plaintifTs  writ,  after  satisfying  previously 
lodged  writs.  After  a  return  to  a  writ  of  fieri  facias,  in  which 
he  had  stated  no  value  of  the  goods  which  he  had  seized, 
that  must  be  considered  as  a  bad  return.     No  value  of  the 
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1841.       goods  seised  being  mentioned,  tbe  defect  was  sufficient  to 

"^^    '    render  that  a  bad  retiurn.    Wimtie  ▼.  Lord  Chetwynd.  (o)   It 

V.  most  be  presomed  as  against  the  sheriff  that  he  had  sufficient 

in  his  hands  under  the  writ  of  fieri  fiicias  to  satisfy  the 

plaintiff's  writ. 

In  Rowe  ▼•  Tapp  (b)  a  sheriff  havingretomed  a  levy  nndera 
writ  of  fieri  fieidasy  it  was  held  that  he  could  not  retom  to  the 
▼enditioni  exponas,  that  he  had  sold  the  goods,  but  detained 
the  money  for  another  party,  who  was  a  plaintiff  under  a  prior 
writ  of  execution.  The  Court  tiiere  quashed  the  return  (m 
motion*  There  the  sherifis  of  London  were  ruled  by  the 
I^aintiff  to  return  the  writ,  and  they  returned  that  tiiey  had 
caused  to  be  levied  the  goods  and  chattels  of  the  defendant, 
the  YaluQ  whereof  was  unknown  to  diem,  which  goods  and 
chattels  remained  m  their  hands  for  want  of  buyers.  Hie 
plaintiff  then  issued  and  served  on  the  sherifis  a  writ  of  vendi- 
tioni exponas,  and  to  that  writ  the  sherifis  returned  that  they 
had  sold  the  goods  of  the  defendant  for  a  certain  sum  which 
they  had  retained  in  their  hands  for  the  use  o^  and  ready  to 
be  paid  to  certain  named  judgment  creditors  whose  writs  of 
fieri  fecias  had  been  delivered  to  them  previous  to  that  of  the 
plaintiff.  The  fects  of  that  case  were  precisely  similar  to 
the  present  The  Court  there  quashed  the  return  to  the 
venditioni  exponas.  The  Court  afterwards  refiised  to  allow 
the  sherifis  to  amend  their  return  to  the  writ  of  fieri  fiunas,  by 
returning  nulla  bona,  and  observed,  that  it  was  too  late  to 
make  such  an  application  after  the  writ  of  venditioni  exponas 
had  issued.  The  same  course  ought  to  be  adopted  in  die 
present  case.  If  the  sheriff  felt  any  difiicul^  in  making  his 
return  to  the  writ  of  fieri  facias,  he  might  have  applied  for 
leave  to  make  a  special  return,  or  have  applied  under  the 
Interpleader  Acts,  1  &  2  Wm.4,c.  58,  and  1  &  2  Vict  c.  45. 
The  fact  of  his  difficulties  having  arisen  in  vacation  consti- 
tuted no  excuse  for  not  applying,  as  by  the  second  section  of 
the  latter  act  it  was  competent  for  him  to  apply  at  Chambers. 
The  sheriff,  therefore,  had  no  merits  to  justify  the  Court  in 

(a)  Ante,  vol.  7,  p.  554.  (f)  9  Pries,  317. 
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freeing  him  from  the  result  of  his  own  misconduct,  and       1841. 
consequently  the  present  case  must  be  governed  by  that  of        Bod 
Row9  V.   Tapp.    If  the  sheriff's  conduct  was  examined     ^    *- 
throu^out  the  transaction,  it  would  appear  that  if  not  guilty 
of  collusion  morally,  he  certainly  was  legally.     He  had  by 
no  means  used  proper  vigilance  in  enablmg  the  plaintiff  to 
obtain  the  fruits  of  his  execution,  but  if  the  dates  in  the 
transaction  were  examined,  it  would  be  perceived  that  he  in 
&ct  set  the  plaintiff  at  defiance  until  the  eve  of  term,  when 
the  fear  of  an  attachment  induced  him  to  propose  an  ar- 
rangement    Even  then  the  arrangement  {Hroposed  was  not 
such  as  could  reasonably  be  expected  to  receive  adoption  by 
the  plaintiff.     The  consequence  was  considerable  delay  and 
injury  to  the  plaintiff     Such  conduct  in  a  public  officer  the 
Court  certainly  would  not  sanction. 

TherigeTf  in  support  of  the  rule,  cited  Hutchinitm  v.  Johfir 
stone,  (a)  in  which  it  was  held  that  where  there  were  two  writs 
of  fieri  facias  against  the  same  defendant,  which  were  delivered 
to  a  sheriff  on  different  days,  and  no  sale  was  actually  made 
of  the  defendant's  goods,  the  first  execution  must  have  the 
priority,  even  though  the  seizure  was  first  made  under  the 
subsequent  execution.  It  was  perfectly  clear,  therefore,  that 
the  previously-lodged  writs  were  entitled  to  be  satisfied 
before  that  of  the  plaintiff  What  the  sheriff  had  done  was 
in  strict  conformity  vdth  his  duty.  With  respect  to  the 
return  to  the  writ  of  fieri  fiudaef,  if  that  was  a  bad  one  the 
plaintiff  might  have  applied  to  quash  it ;  not  having  done  so, 
it  must  be  treated  as  a  good  one*  That,  therefore,  could  not 
now  be  made  the  ground  of  objection.  As  to  the  delay  in 
returning  the  writ  of  venditioni  exponas,  that  must  be  con- 
sidered  as  caused  by  the  negotiations  going  on  between  the 
under-sheriff  and  the  plaintiff's  attorney  for  an  arrangement 
between  the  parties.  The  plaintiff's  attorney  was  perfectly 
aware  of  the  difficulties  in  which  the  sheriff  was  placed,  and, 

(a)  1  T.  R.  739. 
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therefore,  there  was  no  pretence  far  chaigii^  him  inth  col- 
lusion*  The  case  of  Rowe  ▼•  Tapp  was  clearly  distingiiidh 
able  from  the  present,  as  that  was  an  applicatioo  on  the  one 
hand  to  quash  a  return  to  a  writ  of  venditioni  exponas  and 
on  the  other  to  amend  the  return  to  the  writ  of  fieri  hem, 
no  attachment  having  issued.  Here,  however,  an  attach- 
ment had  issued,  and  it  was  admitted  that  the  sheriff  wis  in 
contempt;  the  present  application  was  only  an  appeal  to 
the  equitable  jurisdiction  of  the  Court  to  say  on  ^Hiat  tema 
that  attachment  should  be  set  aside.  The  sheriff  did  not 
come  before  the  Court  to  daim  this  relief  as  a  matter  of 
right,  but  of  fiivour.  It  being  clear  that  the  sheriff  had  not 
sufficient  in  his  hands  to  sadsiy  the  whole  amount  of  the 
plaintiff's  demand,  it  could  not  be  expected  that  he  should 
pay  it  out  of  his  own  funds.  If  he  paid  over  the  <M««nnt 
of  the  balance  in  his  hands,  after  satisfying  the  previous 
executions  and  necessary  expenses,  and  also  paid  the  plain- 
t's costs,  he  must  be  considered  as  entided  to  relieC 


Car.  adr.  vulL 


CoLERmoa,  J. — This  was  an  application  on  behalf  of  the 
sheriff  to  stay  all  proceedings  upon  the  attachment  on  pay- 
ment of  the  balapce  in  his  hands,  after  satisfying  some  (mor 
writs.  The  sum  indorsed  on  the  plaintiff's  writ  was 
224/L  15«.,  with  interest,  the  balance  in  hand  is  176/.  4m.  9dL 
Three  writs  were  then  in  the  office,  under  which  the  shoiff 
was  in  possession.  On  the  26th,  a  fiat  issued  against  the 
defendant,  of  which  the  sheriff  had  notice.  The  application 
was  resisted  on  two  grounds,  the  one  technical,  the  other  od 
the  merits.  On  the  first,  it  was  said,  that  the  sheriff  ou^^t 
not  to  be  relieved  from  the  attachment,  unless  the  &cts 
upon  which  he  relied,  would  afford  matter  for  a  good  return, 
supposing  it  to  have  been  made  in  time,  and  no  at- 
tachment to  have  issued.  It  appeared,  that  on  the  4th  of 
March,  the  sheriff  had  returned  to  the  fieri  facias,  that 
he  had  levied  goods,  the  value  of  which  was  unknown, 
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which  remained  in  his  hands  for  want  of  buyers.     On  the        1841. 

6th,  the  plaintiff  issued  a  venditioni  exponas,  and  the  sheriff        ^^^ 

now  alleges  the  prior  writs,  and  seizure  under  them,  and  a  «'• 

I  .      ^  _  _  Coleman. 

claim  for  taxes.     Mr.  DowUng  contended,  that  it  was  now 

too  late  for  him  to  do  that,  and  cited  the  case  of  Rotve  v. 
Tapp  (a)  which  is  a  clear  authority  that  these  writs  and 
claim  could  not  have  been  returned  to  the  venditioni  ex- 
ponas ;  for  the  plaintiff  was  entitled  to  a  knowledge  of  them 
on  the  return  to  the  fieri  facias,  and  to  have  his  option 
whether  to  contest  the  truth  of  the  return,  or  take  any  other 
proceeding.  I  entirely  agree  in  the  decision  of  that  case, 
but  I  think  it  does  not  apply  to  the  present  The  question 
there  was,  whether  the  return  was  in  all  respects  regular ; 
whether  the  sheriff  could  stand  upon  it  as  matter  of  right  ? 
Then  it  may  be  admitted  by  him  that  he  has  not  pro- 
ceeded with  perfect  regularity,  and  yet  he  may  contend, 
that,  under  the  circumstances,  the  attachment  ought 
not  to  have  issued,  or  even  if  strictly  regular,  yet  that  upon 
terms  the  further  proceedings  under  it  may  be  stayed. 
This  brings  me  to  the  second  ground  that  the  sheriff  had 
not  proceeded  bon&  fide.  Under  this  term  I  understand  to  be 
briefly  comprehended  that  the  sheriff  has  either  directly  col- 
luded with  the  defendant  or  some  adverse  claimant,  or  that 
he  has  conducted  himself  with  so  much  ignorance  of  the  law, 
or  so  much  negligence  and  remissness,  as  are  criminal  in  an 
officer  such  as  he  is.  And  it  was  attempted  to  charge  all 
these  upon  the  sheriff  in  the  present  case.  The  length  of 
time,  from  the  24th  of  February  to  the  17  th  of  April ;  the 
neglect  to  apply  for  reUef  imder  the  Interpleader  Act ;  the 
carrying  on  the  business  of  the  defendant  for  some  time  at 
a  loss ;  the  delay  in  selling ;  these  and  other  circumstances 
were  relied  on  to  make  out  the  charge.  I  have  examined  the 
affidavits  with  care,  and,  under  all  the  circumstances  of  the  case, 
I  see  no  suchproof  of  indirect  or  n^ligent  conduct  on  the  part 
of  the  sheriff  as  should  deprive  him  of  the  relief  he  prays  for, 
on  certidn  terms.     It  is  clear  that  the  course  he  was  topur- 

(a)  9  Price,  317- 
VOL.   EX.  O  O  O  Dl   P.  C. 
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sue  was  not  free  from  difficulties ;  he  thought  himself  endded 
to  an  indemnity  bond,  and  the  plaintiff,  by  his  oondiiet, 
shewed  that  he  thought  the  same.  They  were  in  ne- 
gotiation during  the  whole  time,  and  he  kept  nothing 
back  firom  the  plaintiff,  misrepresented  nothing  to  him ;  and 
althou^  a  considerable  space  of  time  certainly  elapsed, 
yet  the  whole  delay  is  not  imputable  to  the  sberi£ 
Further  I  cannot  see  that  by  the  course  which  the  sheriff 
has  pursued,  the  plaintiff  has  been  damnified,  except  in  the 
manner  and  to  the  degree  which  I  will  presently  state ;  the 
prior  writs  have  been  satisfied,  but  to  that  the  parties  were 
entitled ;  the  claim  of  the  assignees,  and  of  the  landlord 
on  the  other  hand  have  been  satisfactorily  disposed  of;  no 
one,  therefore,  has  come  in  before  the  plaintiff  improperly, 
or  in  consequence  of  the  delay ;  and  although  the  affidavit 
imputes  that  the  sale  was  improperiy,  even  coUunvely  con- 
ducted, the  imputation  rests  on  no  evidence,  and  oug^t, 
therefore,  not  to  have  been  made,  and  was  very  properly  not 
mentioned  in  the  argument  There  is,  it  is  true,  a  he8?y 
deduction  from  the  proceeds  of  the  sale  in  lecqpeci  of 
house-keeping  expenses,  keep  of  horses  and  possessicxi 
money ;  this  amounts  to  89/L,  but  against  it  must  be  set  51L 
for  cash  received  from  the  business  during  the  possessioa. 
Upon  the  whole  it  seems  to  me,  that  justice  will  be  done 
by  making  the  rule  absolute,  on  the  payment,  by  the  sherifl^ 
of  all  the  costs  incurred  by  the  plaintiff  since  the  role 
to  return  the  writ  of  fieri  fiicias,  and  of  this  applicatioii* 

Rule  absolute  accordingly. 


The  assign- 
ment  male  1 
an  insolvent 


Elverd  v.  Foster. 
(Before  the  four  Judges.) 
ijy    JWlONEY  had  and  received  against  an  auctioneer  to 


of 


debtor  onlling  ^^^^  ^  deposit  made  by  the  plaintiff  on  the  sale  to 

his  petition 

nnder  the  7  Geo.  4,  c.  57,  ss.  10  and  40,  so  fully  yesU  his  property  m  his  atsiffnees  ^tuA  a  atats- 

ment  subseqnenUy  made  by  him  in  his  schedale  will  not  be  adminible  inefMeooe  to  ' *^ 

the  title  of  the  amgneei  to  the  property  assigned. 


TRINITT  TERM,  4   VICT.  923 

certain  premises,  part  of  an  insolvent's  property.     A  person       1841. 
named  James  had  become  insolvent,  and  had  before  then    ^^J]J^ 
obtained  from  the  owner  of  certain  premises  an  agreement  ^' 

for  a  lease  at  a  certain  rent,  and  for  a  term  of  years  cor- 
responding vdth  the  rent  Having  this  agreement,  and 
being  in  possession  of  the  premises  themselves,  he  deposited 
the  agreement  with  his  father,  as  security  for  a  sum  of 
lOOL  It  remained  in  his  father'iB  possession  until  the 
tenant  became  insolvent,  when  the  latter  went  to  prison, 
and  finaUy  took  the  benefit  of  the  Insolvent  Act  He 
filed  his  petition  and  assignment  in  the  usual  manner, 
mider  the  provisions  of  the  7  Greo.  4,  c.  67,  and  afterwards 
delivered  in  a  schedule,  in  which  he  stated  that  his  fitther 
was  a  creditor  for  the  sum  of  100^,  and  held  this  agreement, 
which  had  been  deposited  vdth  him  as  security  for  that 
amount  This  statement  in  the  schedule,  it  was  contended, 
was  notice  to  all  the  world,  and  no  valid  title  could  be  made 
to  the  premises  till  the  equitable  lien  thus  created  on  them 
was  discharged  After  the  insolvency  of  the  tenant,  an  ap- 
plication was  made  by  the  assignee  to  the  landlord  to  grant 
a  lease ;  but  he  having  learned  the  &ct  of  James'  insolvency, 
at  first  refused  to  grant  it  to  any  person  but  James,  the  insol- 
vent, with  whom  the  original  agreement  had  been  made. 
The  assignee  then  offered  the  landlord  an  indemnity  for  so 
doing,  and  the  lease  was  granted  in  conformity  vdth  the  agree- 
ment A  meeting  of  the  creditors  was  afterwards  held  on  the 
subject  of  making  this  lease  available  as  assets.  The  fisither 
of  the  insolvent  was  present  at  this  meeting,  and  he  agreed 
with  the  rest  that  it  was  expedient  that  the  lease  should  be 
sold.  It  was  accordingly  sold  by  auction,  and  one  of  the 
conditions  of  sale  was,  that  the  purchaser  should  not  be  at 
liber^  to  call  for  the  production  of  the  lessor's  title,  and 
that  the  vendor  should  not  be  bound  to  enter  into  any  cove- 
nant respecting  the  same.  The  catalogue  stated  that  the 
lease  was  put  up  for  sale  by  order  of  the  assignees  of  an 
insolvent's  estate.  The  plaintiff  became  the  purchaser  for 
a  sum  of  200A    After  the  sale  the  plaintiff  found  that  there 

o  o  o  2 
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1841  •  was  an  equitable  incumbrance  on  the  proper^,  sand  he  gate 
El^kd  i^o^ce  to  the  assignee,  the  vendor,  to  get  it  disdiaiged,  io 
_  •-  order  to  complete  the  tide.      As   this    nodce  was  not 

complied  with,  he  brought  this  action  against  the  auc- 
tioneer, to  recover  the  deposit  At  the  trial  of  the  cause 
the  schedule  made  b j  the  insolvent,  on  taking  the  benefit  of 
the  Insolvent  Act,  was  put  in  as  proof  of  the  assignment  of 
the  agreement  made  bj  him  to  his  father  as  security  far  the 
debt  due  to  the  father.  This  evidence  was  objected  to  on 
the  part  of  the  defendant,  but  was  admitted,  subject  to  an 
application  to  the  Court  A  rule  for  a  nonsuit  (finally 
turned  into  a  case)  had  afterwards  been  obtuned  on  that 
and  other  points,  on  all  of  which  the  case  was  aigued ;  but 
the  judgment  of  the  Court  proceeded  on  the  single  question 
of  the  admissibility  of  the  schedule  in  evidence. 

Ketty,  for  the  plaintiff,  insisted  that  the  schedule 
was  admissible  in  evidence,  because  it  was  a  statement  cm 
oath  by  the  man  who  was  in  fact  the  seller  of  the  proper^, 
who  was  represented  by  the  defendant,  and  whose  state- 
ments were,  therefore,  receivable  against  the  defendant 

JErley  contra. — The  schedule  was  not  admissible  in  evi- 
dence ;  it  does  not  impeach  the  legal  tide  of  the  plaintiff  to 
convey,  and  that  is  the  only  matter  which  a  Court  of  Law, 
in  an  action  like  the  present,  will  take  into  consideration, 
Boyman  v.  Gutch  (a).  The  assignee  here  had  a  legal  tide. 
The  assignment  was  made  prior  to  the  schedule  being 
filed  (6).  The  statement  in  the  schedule,  therefore,  being 
made  after  the  deed  of  assignment  had  vested  the  proper^ 
in  the  assignee,  cannot  be  allowed  to  affect  it  In  Doe  d 
Sweetland  v.  Webber  (c),  it  was  held  that  the  declarations 
or  admissions,  implied  or  express,  of  a  person  who  had 
mortgaged  an  estate  after  he  has  parted  with  his  interest 
therein  by  a  setdement,  are  not  admissible  evidence  on 

(a)  7  Bing.  379 :  5  Moo.  &  P.  323.        (c)  I  AdoL  &  £11.  733 ;  3 
(6)  7  Geo.  4,  c.  57,  88. 10  &?  40.  Nev.  &  Man.  5S6. 
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behalf  of  the  mortgagee.     And  in  Swarm  v.  SutUm{a\       1841. 
a  plea,  that  after  action  brought,  plaintiff  took  the  benefit      g^JJ^JI^ 
of  the  Insolvent  Act,  and  assigned  to  the  provisional  as-  «• 

signee,  whereby  plaintiff's  right  of  action  vested  in  such 
assignee,  was  held  a  good  plea  in  bar  of  the  further  mainte- 
nance of  the  action.  If  so,  it  is  clear  that  the  assignment 
here  having  divested  all  the  interest  in  the  lease  out  of  the 
insolvent,  his  subsequent  declarationscouldnot  affect  the  title 
to  the  proper^  in  which  his  interest  had  been  so  divested. 

Lord  Denman,  C.  J.— It  appears  to  me  that  this  case 
must  be  decided  without  considering  how  iax  the  equitable 
lien  of  the  father  affects  the  property,  or  what  a  Court  of 
Equity  might  think,  and  how  it  would  deal  with  these 
several  parties.  The  insolvent's  schedule  was,  as  it  seems  to 
me,  improperly  admitted  in  evidence.  The  schedule  was 
made  after  the  assignment  of  the  property,  and  after  the 
insolvent  had  been  thereby  deprived  of  his  interest  in  that 
property.  It  is  clear  that  what  he  states  with  respect  to 
that  proper^,  after  it  is  so  divested  out  of  him,  cannot 
aftect  the  rights  of  third  persons,  nor  be  received  in 
evidence  against  them. 

Pattesom,  J. — I  am  not  prepared  to  say  what  the  result 
of  this  case  might  have  been  if  the  question  had  been 
framed  differently;  but  it  seems  impossible  for  us  to  say  that 
the  verdict  for  the  plaintiff  here  can  stand,  without  holding 
that  the  insolvent's  schedule  was  properly  admitted  in 
evidence.  Now,  as  the  schedule  seems  to  me  to  have  been 
improperly  admitted  in  evidence,  I  do  not  see  how  we  can 
do  otherwise  than  say  that  there  must  be  a  nonsuit. 

Williams,  J. — It  is  true  that  the  schedule  contains  a 
statement  made  on  oath,  but  it  is  a  statement  made  by  a 
party  who  has  ceased  to  have  any  interest  in  the  matter. 

(a)  10  Ad.  &  Ell.  623 ;  2  Per.  &  Dav.  533. 


- «  r 


«wV  tiutstn^,  =»  -rm  lot  k  ^k  fa  -v^iet  =:«  Cocn  maic 
**>.  %»«  s.  ake  an  -.fice  ecc^  oov- 
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taken,  or  permit  cause  to  be  shewn,  an  undertaking  being        1841. 
given  that  office  copies  should  be  taken.  In^emi^of 


ROGKBf. 


WioHTiiAN,  J. — ^It  is  a  matter  of  discretion  on  the  part 
of  the  Court  whether  it  will  give  time  to  obtain  office  copies; 
but,  under  the  circumstances,  I  think  that  I  shall  not  give 
time  for  that  purpose.  The  rule  will,  therefore,  be  made 
absolute,  for  allowing  the  additional  affidavit  to  be  filed. 

Rule  absolute. 

The  original  rule  was  then  referred  to  the  Master. 


In  re  The  Registrar  of  Births,  &c.,  at  Brixton. 
{Before  the  four  Judges.) 

M  HESIOER  applied  for  a  mandamus  to  the  superintendent  r^y^  5^7 

rq;istrar  of  births,  &c.,  at  Brixton,  to  command  him  to  erase  ^?;  t'.®*  ^* 

finom  the  register  an  entry,  recording  the  birth  of  a  male  that  a  redster 

child  as  having  taken  place  in  February  last,  and  therein  ^^c.,  ihall  be 

described  as  the  lawful  son  of  two  married  persons,  or  to  ^©^he  Court 

command  him  to  insert  on  the  margin  of  the  register  a  any  power  to 

^  interfere,  by 

Statement  that  the  entry  of  such  birth  had  been  made  by  mmtdamuB,  to 
him  upon  the  fraudulent  representation  of  certain  parties  ^^  ^^  ^^ 
named  in  the  affidavits,  on  which  this  motion  was  founded,  r^^''* 
These    affidavits   stated    circumstances    tending  to  shew 
that  the  husband  of   a   woman    having  died,    she   had 
fraudulently  represented  herself  as  having  given  birth  to  a 
posthumous  male  child,  her  object  being  thereby  to  secure 
to  herself  an  annuity  of  500JL,  directed  by  the  will  of  her 
husband's  &ther,  to  be  paid  to  her,  in  case  a  male  child 
should  be  bom,  instead  of  an  annuity  of  a  much  smaller 
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1841.  amoont  which  was  settled  <m  her,  in  case  die  should  hate  a 
^^"'y^^i^  female  child.  The  registry  of  Inrths  is  estabHshed  by  the 
The  Regittrar  6  &  7  WnL  4,  c.  86.  Its  object  is  to  jNresenre  a  true  aocoimt 
at  Brixton,  of  all  births,  &c.,  in  the  kingdom.  This  object  will  be  so 
far  defeated,  if  an  entry,  which  is  clearly  felse,  is  soflfered 
to  remain  on  the  register.  It  is  true,  that  there  is  do  direct 
provision  of  the  statute,  authorizing  an  i^plicatioo  like  the 
present,  but  this  Court  has  a  general  jurisdicticm  vested  in 
it,  to  take  care  that  all  acts  of  parliament  of  a  public  and 
universal  kind,  shall  be  properly  executed,  and  if  there  is 
a  positive  and  mischievous  infraction  of  their  provisions, 
the  authority  of  the  Court  ¥dll  afford  a  remedy  for  that 
eviL  If  that  jurisdiction  is  not  exercised  here,  the  public 
records  of  the  kingdom  for  the  registration  of  the  births, 
marriages,  and  deaths  of  the  Queen's  subjects  may  be 
falsified  with  impunity.  The  duty  of  making  a  statement 
to  the  registrar  is  compulsoiy,  and  the  correctness  of  the 
statement  is  intended  to  be  secured  by  the  4l8t  section, 
which  subjects  any  party  making  a  false  statement  to  the 
penalties  of  perjury.  But  the  punishment  of  the  party  will 
not  effect  a  correction  of  the  falsehood  of  the  entiy  Yet, 
it  is  clear,  that  it  was  the  intention  of  the  Legislature  to  do 
everything  to  preserve  the  accuracy  of  the  public  record, 
and  if  a  false  entry  has  been  obtruded  there,  the  general 
authority  of  this  Court  must  be  sufficient  to  cause  it  to  be 
corrected  thus  effectually,  to  carry  out  the  provisions  of  the 
statute. 

Lord  Denman,  C.  J. — We  shall  certainly  do  what  is 
asked,  if  we  possess  the  power,  but,  at  present,  we  doubt 
whether  we  do  possess  it  The  statute  does  not  seem  to 
have  been  framed  to  meet  a  case  of  this  kind.  The  (mly 
provision  relating  to  the  correction  of  errors  in  the  register 
is  contained  in  the  44th  sect,  and  that  section  merely 
speaks  of  errors  committed  in  the  form  or  substance  of  the 
entry,  which  are  to  be  corrected  in  the  presence  of  certain 
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persons  therein  named,  the  parents  of  the  child  being  ex-       1841. 
presslj  mentioned.    We  will  consider  the  applicaticHi,  and    ^"^^JT^ 
state  in  a  day  or  two  our  opinion.  'I^  RegWtnr 

of  B1ETHB9  &e. 


•t  Brixton. 


Cur.  adv.  vuU. 

Lord  Dknman,  C.  J. — The  factB  of  this  case  are  certainly 
such  as  to  make  us  desirous  of  interposing  to  prevent  what 
appears  to  be  an  attempt,  by  some  parties,  to  commit  a  gross 
fraud.  But  upon  full  consideration  of  the  provisions  of  the 
statute,  we  think  we  have  not  the  power  to  interfere  in  the 
way  proposed.     There  will,  consequently,  be  no  rule. 

Rule  refused. 


Nash  v.  Gtoode  and  Parrt. 

•Addison  shewed  cause  why  two  persons,  named  Where  an  at- 
Heslop  and  Lever,  attorneys  of  this  Court,  or  one  of  them,  ^^  roi^^ 
should  not  refund  the  sum  of  4i  4*.  lOd.  to  the  defendant,  coMequenoeof 

not  tuun|^  out 

in  the  action.     It  appeared,  by  the  aflSdavits,  that  the  present  bis  certificate, 
action  had  been  commenced  by  a  ^t  of  summons,  which  :Xr:fJ^ 
was  indorsed  as  having  been  issued  by  Charles  Lever,  as  ^a  omu'w 
agent  for  Heslop,  of  Haverfordwest      Subsequently,  the  i>»>dJn^e 
action  was  settled,  and  the  sum  of  4L  4s.  10(2.,  the  amount  mnt,  the 
in  question,  was  paid  to  Mr.  Lever,  as  costs  in  the  action,  not  compel 
That  payment  was  pursuant  to  an    order  of  a   judge,  ^rae' «^lS' 
made  by  consent     The  ground  of  the  present  application  agent  to  refund 
was,  that  as  Mr.  Heslop  had  not  taken  out  his  certificate 
for  the  years  1838,  1839,  1840,  he  was  off  the  roll.     No 
doubt,  if  the  claim  made  by  an  attorney,  who  was  off.the 
roll,  for  costs,  was  resisted,  they  could  not  be  recovered. 
But  here,  the  payment  of  costs  had  been  made,  pursuant  to 
an  order,  by  consent,  and,  therefore,  it  must  be  considered^ 
as  a  voluntary  payment     It  was  not,  therefore,  competent 
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1841.  tof  the  defendant  now  to  compel  an  att<Mriiey  to  lefond  the 
sum  whidi  hni  been  so  received  £cx  costs.  Besides^  the 
case  otMeeder  v.  Bloomed),  shewed  that  the  circumstance 
that  the  plwitiff's  cause  has  been  conducted  by  one^  who 
is  not  an  attorney,  does  not  deprive  the  plwitiff  of  his  right 
to  fiill  costs  against  the  defendant  Again,  the  payment  here 
was  not  made  to  the  uncertificated  attorney,  but  to  the  agent, 
who,  it  was  admitted,  was  certificated,  and  he  had  sued 
out  the  writ  In  Goodner  v.  Cover  {b\  it  was  held  to  be  no 
ground  for  disallowing  the  plaintiff's  attorney  his  costs  of 
conducting  an  action,  that  he  was  not  on  the  roll  of  the  at- 
torneys of  the  Court  in  which  the  action  was  brouj^t,  if  it 
appeared  that  he  conducted  the  proceedings  in  the  name  of 
a  London  attorney,  who  was  an  attorney  of  the  Court  So 
in  Jervit  v.  DeweM  (c),  where  a  country  attorney,  a  defendant 
in  a  cause,  not  being  an  attorney  of  the  Court,  defended  in 
the  name  of  a  London  agent,  who  was  an  attorney  of  the 
Court,  and  the  defendant  attended  the  assizes  in  person, 
and  the  plaintiff  was  nonsuited,  the  Court  held  that  he  was 
entitled  to  his  fees  for  attending  the  trial,  drawing  briefs, 
&c,  as  all  the  business  must  be  considered  to  have  been  done 
in  the  name  of  the  London  agent  In  Jones  v.  Jones  (d),  a 
country  attorney  admitted  in  the  King's  Bench,  conducted  a 
suit  through  a  London  agent,  who  was  an  attorney  of  the 
Exchequer.  The  name  of  the  country  attorney  was  indorsed 
on  the  writ,  and  in  his  affidavit  of  service,  he  swore  that  he 
was  the  attorney  in  the  cause,  and  the  Court  of  Exchequer 
held  that  he  was  entitled  to  recover  his  costs.  And  the 
Court  also  intimated  that  the  statute  of  2  Geo.  2,  c.  23, 
8.  10,  did  not  apply  to  the  case  of  a  countiy  attorney  prac- 
tising in  the  name  of  a  London  agent 

WiGHTBfAN,  J. — In  all  those  cases  the  party  practising 
was  an  attorney. 

(a)  3  BiDg.  9i  S.  C.^  10  Moore,         (c)  Ante,  vol.  4,  p.  764. 
261.  (d)  Ante,  voL  5»  p.  474. 

(6)  Ani€,  voL  3,  p.  424. 
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H.  HiU  supported  the  rule.  The  present  apidication  was  1841. 
not  founded  on  the  2  Geo.  2,  c.  23,  to  which  the  cases  cited 
on  the  other  side  applied,  but  was  made  pursuant  to  the 
37  Geo.  3,  c.  90,  s.  30,  by  which  it  was  provided,  that  if  any 
person  shall,  in  his  own  name,  or  in  the  name  of  any  other 
person,  sue  out  any  writ  or  process,  or  commence,  prosecute, 
or  defend  any  action  or  suit,  or  any  proceedings  in  any 
Court  holding  pleas,  where  the  debt  or  damage  shall  amount 
to  40«.  or  more  for  fee  or  reward,  or  shall  act  in  Court  as 
an  attorney,  without  having  first  obtained  and  entered  his 
certificate  as  above  directed,  or  shall  deliver  in  a  fidse  or 
fictitious  place  of  residence,  with  intent  to  evade  the  pay- 
ment of  the  higher  duties,  he  shall  forfeit  50JL,  and  be  in- 
capable of  maintaining  any  acticxi  for  fees  for  prosecuting 
or  defending  suits,  &c.,  without  such  certificate  as  aforesaid. 
It  appeared,  firom  the  a£Bdavits  in  support  of  the  application, 
and  was  not  denied  on  the  other  side,  that  Mr.  Heslop  had 
been  admitted  in  the  year  1834,  but  had  never  taken  out 
his  certificate  for  the  yeais  1838,  1839,  and  1840.  He  was, 
therefore,  completely  off  the  roll  While  in  that  situation, 
the  action  was  commenced  by  him,  in  the  present  case,  in 
the  name  of  his  agent,  Mr.  Lever.  Nothing  could,  therefore, 
be  clearer,  than  that  he  was  incapable,  by  the  express  pro- 
visions of  the  statute,  of  recovering  his  costs.  The  feet  of 
the  costs  having  been  received  by  the  hand  of  his  agent 
made  no  difference,  as  the  payment  to  the  agent  was  a  pay- 
ment to  the  person  for  whom  the  agent  acted.  In  Slacks 
qui  tarn,  ^c.  v.  Wiltins  (a),  it  wbs  held,  that  an  attorney, 
who  had  omitted  to  take  out  his  certificate,  during  the 
yean  1815  and  1816,  and  who  had  practised  in  1832,  at 
Quarter  Sessions,  was  liable  to  the  penalties  under  22  Geo.  2, 
c.  46,  s.  12,  that  statute  depending  in  that  case  for  its  e£fect 
on  the  37  Geo.  3,  c.  90.  In  Pattenan  v.  Powell  (b),  it  was 
held,  that  a  notice  of  trial  given  by  an  attorney,  who  had 
omitted  to  take  out  his  certificate  was  irregular.    In  WUUm 

(a)  1  C.  &  M.  23.  (b)  9  Bing.  620;  2Moa  &  Sc  773. 
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1841.  ▼•  Ciamb^n  (a),  where  an  attorney  obtained  his  re-admb- 
don  in  1823»  but  did  not  practise  or  take  out  hia  certificate 
till  1826,  the  Court  ordered  various  securities  that  were  giyen 
to  him  by  a  client,  for  business  done  as  an  attorney,  after 
he  had  obtained  his  certificate  in  1826,  to  be  cancelled;  for 
as  he  could  not  sue  fi>r  work  done  as  an  attorney,  not 
having  taken  out  a  certificate  for  three  years  after  his  re-ad- 
mission, securities  given  for  work,  in  that  character,  were 
illegal  Lord  Dennurn,  C.  J.,  there  said,  ^*  We  think  that 
whatever  is  obtained  through  the  medium  of  an  illegal  prac- 
tice, is  itself  illegal  The  rule,  therefore,  must  be  made 
absolute  as  to  all  securities  for  himself  done  in  his  character 
of  an  attorney.**  Here  Lever  was  described  as  the  agent  of 
Heslop,  on  the  back  of  the  writ  The  costs  must,  therefore, 
be  considered  as  having  been  paid  to  Heslop,  and  con* 
sequently,  the  costs  so  obtuned  were  obtained  by  illegal 
practice.     They  ought,  therefore,  to  be  refimded. 

Cmr.  ado.  fmU. 

WiGHTBiAN,  J. — This  was  an  application  against  Heslc^ 
the  plaintifi^s  attorney,  requiring  him  to  shew  cause  why  he 
should  not  refund  to  the  defendant  the  sum  of  4/.  4«.  lOd^ 
which  had  been  paid  for  certain  costs  mentioned  in  the  a£B- 
davit  I  have  considered  the  case,  and  I  think  the  rule 
must  be  discharged,  as  no  case  has  gone  so  far  as  to  determine 
that  costs  which  have  been  actually  paid  to  an  attorney  who 
is  off  the  roll  can  be  recovered  by  action.  The  case  of 
Wilton  V.  ChamberSy  has  gone  the  fiirthest,  but  that  only 
went  to  the  extent  of  deciding  that  an  attorney,  under  audi 
circumstances,  could  not  avail  himself  of  a  security  given 
for  business  done  while  off  the  roll  But  that  did  not  decide 
that  it  could  be  recovered  back  by  action,  if  it  had  been 
paid.  In  this  case,  the  greater  part  of  these  costs  were  in- 
curred by  Lever,  the  town  agent  I  only  mention  that 
circumstance,  because  that  person  has  suffered  a  disqualified 

(a)  2  N.  &  P.  392;  S.  C,  7  Ad.  &  El  524. 
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person  to  jmctise  in  his  name.  The  fact  Is  not  stated  in  1841. 
the  afBdavit,  nor  does  it  appear  that  Lever  knew  of  this  dis- 
qoalification.  It  is  not  necessary  to  decide  the  case  on  that 
ground,  as  no  case  has  gone  so  far  as  to  shew  that  costs 
actually  paid,  can  be  recovered  bacL  I  shall,  therefore, 
this  rule,  but  without  costs. 

Rule  ^Qscharged  without  costs. 


Newton  v.  Constable. 

{Before  the  Four  Judges.) 

O' ASK — ^The  plainti£F  declared  that  he  was  accustomed  to  A  btfrister  u 
practise  as  a  barrister,  at  a  Court  of  quarter  sessions  held  at  fi^an-JSt 
Ripon;  that  after  attending  at  such  Court  of  quarter  sessions,  JlJialJit^J^^ 
where  he  had  been  actually  retained,  in  a  case  to  be  deter-  ">  t^®  ordinary 
mined  there  (of  all  which  premises  the  defendant  had  notice)  senions,  al- 
he  was,  while  returning  from  the  Court  to  his  own  house,  been^actually 
arrested  by  the  defendant,  the  high  sherifip  of  the  county,  on  JJf**!^  * 
a  ca.  sa.  issuing  out  of  this  Court     General  Demurrer  and  setsums. 
Joinder. 

Kelly y  in  support  of  the  demurrer  (a).  If  there  is  any  privi- 
lege here,  it  is  that  of  the  Court,  not  of  the  individuaL  The 
Court  then  may  punish  the  violator  of  its  privileges,  but  the 
individual  x^annot  maintain  any  action.  A  barrister,  as 
such,  does  not  enjoy  any  privilege  £rom  arrest  He  may  be 
arrested  at  any  time,  except  under  circumstances  which 
clothe  him  with  the  protection  of  a  Court  That  shews  that 
the  privilege  is  not  personal  In  order  that  the  business  of 
the  superior  Courts  of  Westminster  Hall,  and  of  the  Judges 
of  Assise,  (who  are  always  judges  of  those  Courts,)  may  not 
be  interrupted,  a  barrister  is  privileged  from  arrest  while 

(a)  The  qnestion  at  to  the  form  of  the  octioo  was  folly  argued,  but 
not  decided. 
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1841.  attending  on  them.  But  the  privilege  extends  no  (iirthw. 
Inferior  CoortB  cannot  confer  it  The  anest  here  was  valid, 
and  the  declaration  not  setting  forth  a  diffisrent  caose  of 
action,  there  must  be  judgment  for  the  defendant. 

Sir  W.  Folleity  contra.  The  ground  of  the  privilege  is 
too  much  restricted  by  the  argument  on  the  other  side. 
The  object  of  the  privilege  is  the  furtherance  of  public  jus- 
tice. Admitting,  therefore,  that  the  privil^e  is  a  personal 
one,  it  exists  wherever  the  barrister  is  in  the  discharge  of 
duties  connected  with  the  public  administration  of  justice. 
This  is  the  ground  on  which  parties,  attorneys,  and  witnesses 
are  exempted  from  liability  to  arrest,  while  attending  trials. 
The  privilege  to  the  barrister  is  the  privilege  of  the  client, 
and  is  given  for  the  protection  and  safety  of  the  public.  It 
is  admitted,  on  the  other  side,  that  this  privilege  exists  with 
respect  to  the  Courts  of  Westminster  Hall  and  the  assises, 
but  surely  the  necessity  for  the  client's  protection  exists  as 
strongly  when  the  case  is  to  be  decided  at  the  quarter  ses- 
sions, as  when  it  is  to  be  decided  in  any  Court  of  West- 
minster HalL  The  value  of  a  man's  interests  is  not  altered 
by  the  mere  fects  of  the  particular  Court  in  which  they  are 
adjudicated  upon.  This  aigument  is  the  more  strong,  since 
the  6  &  7  Wm.  4,  c.  114,  has  given  aparty  accused  of  crimes 
triable  at  the  sessions  and  assizes,  the  right  of  making  his 
defence  by  counsel  and  attorney.  The  law  will  not  allow 
any  pretext  by  which  a  par^  may  be  deprived  of  the  ad- 
vocacy of  the  particular  counsel  whom  he  has  selected. 
The  arrest  here  was  in  violation  of  a  great  principle  of  public 
policy  and  public  justice,  and  the  defendant  is  Bjoswenitie 
for  having  made  it 

Kelly,  in  reply.  There  are  no  authorities  to  shew  that 
this  privilege  extends  to  any  peraons,  except  those  who  are 
practising  before  the  superior  Courts  of  Westminster  Hall, 
or  the  judges  on  the  circuits. 

Cur,  adv.  vulL 
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Lord  DfisncAK,  C.  J. — ^This  is  an  action  on  the  caae^        1841. 
for  malicioufllyj   and    without   reasonable    and    probable       newtom 
cause,  arresting  the  plaintiff;  the  defendant,  at  the  time,  *• 

having  (ull  notice  that  the  plaintiff  was  privileged  from 
airest  It  appears  that  the  plaintiff  was,  at  that  time, 
returning  from  the  quarter  sessions,  where  he  had  been 
practising  as  a  barrister,  having  actually  been  engaged  there 
in  defending  a  man  against  an  indictment  for  an  assault 
The  defendant  demurred  generally  to  this  declaration,  and 
on  that  demurrer,  a  very  protracted  argument  took  place  in 
the  course  of  last  Term,  on  the  question,  whether  it  was  the 
proper  form  of  action  to  be  adopted  in  this  case;  the  defendant 
contending,  that  if  the  action  was  at  all  maintainable,  tres- 
pass ought  to  have  been  brought  ?  We  need  not,  however, 
decide  that  question,  for  we  are  clearly  of  opinion  that  this 
supposed  privilege  does  not  exist  in  law.  The  attendance  of 
parties  and  witnesses,  in  going  to  a  Court,  remaining  there,  and 
returning  from  it,  has  long  been  protected  by  the  privilege 
of  freedom,  during  such  attendance,  fix)m  liability  to  arrest. 
It  is  necessary,  for  the  purposes  of  justice,  that  it  should  be 
so ;  but  the  protection  of  ]^al  officers,  of  whom  a  banister 
may  be  considered  one,  is  of  a  different  character,  and  may 
well  be  confined  within  narrower  limits.  In  the  case  of 
CoUier  v.  Hicis  (a),  such  exemptions  are  treated  as  de- 
pending on  prescription.  No  decision,  however,  has  settled 
the  extent  of  such  exemption ;  nor  does  there  i^pear  to  be 
any  authorities  on  this  point,  except  certain  traditions  of 
Westminster  Hall,  which  were  mentioned  and  acceded  to 
by  the  judges,  in  the  case  of  Meekhu  v.  Staith  (6).  The 
exemption,  whatever  it  was,  before  the  year  1833,  was  de- 
rived from  the  relative  position  and  duties  of  the  Bar  in  the 
Courts  at  Westminster  Hall,  and  of  the  circuit  The  latter 
Courts  being  attended  by  the  same  barristers  who  practised 
in  the  former.     An  extension  of  the  privil^e  was,  however, 

(a)  2  Bam.  &  Ad.  663.  (b)  1  H.  BL  636. 
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1841.  made  in  the  year  1833,  in  the  case  of  Ziffi^J^v.iVa<ftafite/(a> 
in  which  a  barrister,  who  had  been  arrested  in  coming  firom 
the  sessions  at  Newington,  was  dischaiged  firom  custody; 
bat,  in  that  case,  the  existence  of  the  privilege  was  taken  as 
admitted  without  any  discussion,  and  the  question  was  con- 
fined to  the  point,  whether  the  defendant  was,  at  the  time 
of  the  arrest,  on  his  way  home  fix)m  the  sessions;,  and  the 
decnsion  proceeded  on  the  authority  of  Meekins  ▼.  Smith. 
But  that  case  itself  did  not  decide  the  point  The  judges 
there  stated  their  recollection  of  cases,  where  discharges  had 
been  ordered  on  this  ground,  but  it  was  certainly  in  each 
of  those  cases,  with  the  qualifications  before  adverted  ta 
We  are  aware  of  the  stat  6  &  7  Wm.  4,  c.  114,  by  which 
persons  accused  of  crimes  at  the  sessions,  are  entitled  to 
make  their  defence  before  the  justices  by  counsel  and  at- 
torney. But  that  statute  does  not  enact  that  the  counsel  and 
attorneys  attending  at  sessions,  should  be  protected  firom 
arrest  while  so  attending,  and  we  certainly  cannot,  by  im- 
plication alone  say,  that  the  Legislature  intended  to  relieve 
fix>m  liability  to  arrest,  the  barristers  and  all  the  attorneys 
who  might,  at  one  time  or  another,  have  to  attend  at  sessions. 
Such  a  privilege  would  be,  in  effect,  a  privilege  of  exemption 
fi-om  liability  to  arrest,  of  all  the  barristers  and  attorneys 
in  England.  It  is  hardly  possible  to  conceive  that  a  privilege 
of  so  extensive  a  kind  should  be  meant  to  be  created 
without  an  express  declaration  that  such  was  the  intention 
of  the  Legislature ;  or,  that,  if  it  exists,  it  can  go  beyond 
such  legal  persons  as  have  been  previously  retained  to  attend 
at  the  sessions,  or  can  be  intended  to  protect  gentlemen 
who  voluntarily  resort  to  the  sessions  for  the  purpose  of 
taking  part  in  any  business  which  may  arise  there.  We  aie 
aware  too,  that  in  this  case,  two  of  the  judges,  before  whom 
this  case  was  brought  on  circuit,  have  thought  the  plaintifiF 
entitled  to  be  discharged,  but  on  communicating  with  tfaem^ 

(a)  a  DowL  P.  C.  51. 
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wie  find  that  they  do  not  entertain  any  Tery  strong  opinmi        1841. 
on  the  subject,  and  one  of  them  has  some  doubt  whether    ^'^^^^i^ 
they  acted  correctly.     On  exammati(»i  of  the  autboritie&    _     <'• 

.  COMSTASLEl 

we  think  that  they  fail  to  establish  the  argument  for  the 
plaintiff.  We  are  of  opinion  that  the  exemption  claimed 
here,  is  too  large.  There  must^  therefore,  be  judgment  for 
the  defendant 

Judgment  for  the  Defendant 


Regina  v.  Tuddenham. 

Cr  UNNING  moved  to  dischaige  the  defendant,  in  this  case.  Proceedings 
out  of  custody,  on  the  ground  of  a  defect  which  appeared  ^l^  of  pemU- 
on  the  face  of  the  warrant,  pursuant  to  which  he  was  de-  J*®?  relating 
tained  in  the  custody  of  the  gaoler  of  Norfolk.  contrary  to  the 

The  warrant  was  in  the  foUowing  form  :  u^^^J:"' 

Norfolk  ">     The  Rev.  Edwaid  Marsham,  clerk,  and  Thomas  ^^  J^^^^48, 
to  wit  3  Kei'slalce,  Esq.,  two  of  her  Majesty*s  justices  of  j-  69,  be  sued 
the  peace,  acting  in  and  for  the  said  county,  to  Jeremiah  of  the  Attorney 
Carmoody,  one  of  the  police  officers  of  the  said  county,  and  not°befo*re 
to  Money  Curtis,  the  keeper  of  the  prison,  called  the  House  "ffi^j^ 
of  Correction,  at  Littie  Walsingham,  in  the  said  county.         lotteries  are 

Whereas  Henry  Tuddenham,  late  of  the  parish  of  'EsjbX  lotteries. 
Rudham,  in  the  said  county,  licensed  hawker,  hath  been, 
this  31st  day  of  May,  a.  d.  1841,  duly  convicted  before  us, 
the  above-named  justices,  at  the  petty  sessions,  held  at  the 
parish  of  Fakenham,  in  and  for  the  htmdred  of  Grallow,  in 
the  said  county,  in  which  said  hundred  the  said'  parish  6i 
East  Rudham  is  situate,  for  that  he,  the  said  Henry  Tud- 
denham, within  the  space  of  seven  days,  now  last  past,  to 
vdt,  on  the  28th  day  of  May,  in  the  year  aforeshic^  at  the 
parish  of  East  Rudham  aforesaid,  in  the  county  afonssaid, 
did,  in  a  certain  room,  being  part  and  parcel  of  certain 
premises  called  and  known  by  the  name  of  the  Crown  Inn, 
set  up,  exercise,  maintain,  and  keep  open,  in  a  public  man- 

voL.  IX.  p  p  p  D.  p.  c. 
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1841.       ncffy  a  oertain  gone  of  lodnj,  to  be  detennined  by  die 
^^'^      '    cbance  of  dnwing  oertain  tidetSy  on  wbich  ddets  certain 
V.  numbeiBi  in  fignresy  were  then  and  there  marked  and  im- 

pfessed,  and  on  thedrawingof  any  one  of  which  said  tickets 
Ae  said  Henry  Tuddenham,  then  and  there  undertook,  in 
consideration  of  a  oertain  sum  of  money,  to  wit,  the  sum  of 
one  shilling,  to  him  paid  on  demand,  by  the  drawer  of  the 
same^  to  deliver  certain  goods  to  such  drawer  of  such  tidket, 
contrary  to  the  form  of  the  statute,  in  such  case  made  and 
provided ;  and  we,  the  said  justices,  did,  on  the  31st  day  of 
May,  adjudge,  that  the  said  Henry  Tuddenham  should,  finr 
his  said  offence,  forfeit  the  sum  of  lOO/L,  according  to  the 
statute  in  such  case  made  and  provided :  And  we,  the  said 
justices^  did  also^  on  the  said  Slst  day  of  May,  adjudge  that 
one-third  part  of  the  said  forfeiture,  should  go  and  be  ap- 
plied to  the  use  of  her  Majesly,  one-third  part  thereof  to 
the  use  of  William  Steer,  of  the  parish  of  Fakenham,  afore- 
said, police  officer,  who  informed  us  of  the  eaid  oflfenoe,  and 
the  other  third  part  thereof,  to  Samuel  Pegler,  of  the  parish 
of  East  Rudham,  aforesaid,  police  officer,  being  the  person 
who  apprehended  the  said  Henry  Tuddenham,  piursoant  ito 
the  said  statute  in  that  case  made  and  provided :  And  we, 
the  said  justices,  did  also,  on  the  Slst  day  of  May,  adjw%e, 
that  in  de&ult  of  immediate  payment  of  the  said  sum  of 
100/.,  he,  the  said  Henry  Tuddenham,  should  be  impcisoned 
in  the  said  prison,  called  the  House  of  Correoti(Hei,  at  litde 
Walsingham,  for  the  space  of  three  calendar  months^  onkss 
the  said  sum  of  100/L,  being  the  forfeiture  aforesaid,  ahall  be 
sooner  paid:  And  whereas  the  said  Henry  Tuddenham 
bath,  on  this  said  31st  day  of  May,  on  d^nand,  made  of 
him,  refosed  to  pay  the  said  forfeiture  of  lOOiL;  Now^  there- 
f(»e,  we,  the  said  justices,  do  hereby  conunand  you,  the  said 
Jeremiah  Carmoody,  to  take  the  said  Henry  Tuddenham, 
and  him  safely  to  convey  to  the  said  prison,  called  the 
Hc^ose  of  Correcd<m,  at  little  Walsinghaoi,  and  th^re  to 
deliver  to  the  said  Money  Cjurtis,  the  keeper  thereof  together 
with  this  precept;  and  we  do  hereby  command  you^  the  said 
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Money  Curds,  the  keeper  of  the  sud  prison,  called  the  Hoose  1841. 

of  Correction,  at  Littfe  Wahingham,  to  receive  the  said  ^'J^^nu^ 

Heniy  Tuddenham  into  the  said  prison,  called  the  House  v. 
of  Correction,  at  Little  Walsingham,  and  there  to  imprison 


him  for  the  space  of  three  calendar  months,  unless  the 
sum  of  lOOiL,  being  the  forfeiture  aforesaid,  shall  be  sooner 
paid,  and  for  your  so  doings  this  shall  be  your  sufficient 
warrant  Given  under  our  hands  and  seals,  at  the  parish 
of  Fakenham  aforesaid,  this  31st  day  of  May,  1841. 

Edward  Mabsham. 
Thomas  Kbbslakb* 

The  warrant  which  appeared  by  the  return  of  the  gaoler 
to  the  writ  of  habeas  corpus,  pursuant  to  which  he  appeared 
before  the  Court,  and  under  which  he  was  detained 
pursuant  to  a  conviction,  appeared  to  be  made  under  the 
42  Gea  3,  c  110,  which  had  been  passed  to  suppress  certain 
games  and  lotteries,  not  authorized  by  law.  By  sect  2,  it 
was  provided,  that  any  person  convicted  Of  any  of  the 
ofienoes  therein  mentioned,  should  be  liable  to  pay  500iL, 
as  a  forfeiture,  to  be  recovered  in  the  Court  of  Exchequer, 
at  the  suit  of  the  Attorney  Genend,  and  should  be  also 
liaUe  to  be  punished  as  a  rogue  and  vagabond.  Certain 
powers  of  proceeding  in  such  cases,  were  also  given  to  jus- 
tices. One  main  objection,  which  might  be  taken  to  this 
conviction,  was,  that  the  justices  who  made  it,  had  no  juris- 
diction for  that  purpose.  By  tiie  46  Gea  3,  c  148,  s.  69,  it  was 
provided,  *<That  all  pecuniary  penalties  for  any  ofienoeagainst 
any  law,  touching  or  concerning  lotteries,  or  against  this  act, 
except  where  it  is  herein  otherwise  directed,  shall,  when  reco- 
vered,go,  and  be  appUed  to  the  use  of  his  Majesty,  his  heini  or 
successors,  and  from  and  after  the  commencement  of  this  act, 
it  shall  not  be  lawful  for  any  person  or  persons  whatever, 
except  where  it  is  herein  otherwise  directed,  to  commence 
or  enter  into^  or  cause  or  jKocure  to  be  oommenoed  or  en- 
tered, or  filed,  or  prosecuted,  any  action,  suit,  bill,  plaint,  or 

p  p  p  2 
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1841.       iofimnstioQ,  for  the  reooveiy  of  any  pecaniaiy  pemd^or 

^^Tx penalties  inflicted  by  any  of  the  laws  touching  or  coooenmig 

V.  lotteries,  or  by  this  act,  unless  the  same  be  commenced,  can- 

tered, filed,  and  prosecuted,  in  the  name  of  his  Majesty's 
Attorney  Grenend,  in  the  Court  of  Exchequer,  at  West- 
minster, if  such  offence  shall  be  committed  in  England,  or  in 
the  name  of  his  Majesty's  Attorney  General  in  the  Court  of 
Exchequer,  in  liublin,  if  such  offence  shall  be  committed  in 
Ireland,  or  in  the  name  of  his  Majesty's  Adyoeal^  G^necd 
in  the  Court  of  Exchequer,  in  Scotland,  if  such  offence  shall 
be  committed  in  Scotland;  and  if  any  action,  suit,  bill, 
plaint^  or  information,  shall  be  commenced  or  entered  in  any 
other  person's  name  or  names,  than  is  as  before  mentioned, 
the  same,  and  all  proceedings,  thereupon  had,  are  hereby 
declared  to  be  null  and  void,  and  the  said  Court  or  Courts^ 
where  such  proceedings  shall  be  so  commenced,  shall  cause 
the  same  to  be  staid,  any  law,  custom,  or  usage,  to  the  con- 
trary  notwithstanding,"  There  could  be  no  doid>t  that  the 
present  case  came  within  the  meaning  of  that  act,  as  it  ap- 
peared upon  the  £EMre  of  the  committal,  that  the  defendaet  had 
been  convicted  in  respect  of  a  certain  game  of  lotteiy,  to 
be  determined  by  the  chance  of  drawing  certain  tickets,  <m 
which  tickets,  certain  numbers  in  figures  were  then  and  there 
marked  and  impressed,  and  on  the  drawing  of  any  one  of  which 
said  tickets,  the  said  Henry  Tuddenham  then  and  there 
undertook,  in  consideration  of  a  certain  sum  of  money,  to  wi^ 
the  sum  of  Is.  to  him  paid,  on  demand,  by  the  drawer  of  the 
same,  to  deliver  certain  goods  to  such  drawer  of  such  tid^et. 
It,  therefore,  appeared,  that  the  justices!  making  the  c<m- 
viction,  had  no  jurisdiction  to  make  it,  as  being  for  a  pecu- 
niary penalty.  The  proceeding,  consequently,  ought  to 
have  been  taken  by  the  authority  of  the  Attorney  GeneraL 
No  such  authority  was,  however,  here  shewn. 

Palmer  and  ffMalley  opposed  the  dischaige  of  the  de- 
fendant, and  contended,  that  the  Legislature  never  could 
have  intended  that  prt)ceedings,  such  as  those,  whidi  had 
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b^en  instituted  by  the  informant,  in  the  present  case,  dionld       1841. 
be  carried  on,  either  in  the  name  of  the  Attorney  General,    ^^l^^T^ 
or  by  his  consent     If  such  consent  was  necessary,  then  it  v. 

ij   1        .  Mill  1.1     1  .       TUDDEMHAM. 

would  be  unpossible  that  the  persons  most  likely  to  commit 
offences  against  the  42  Geo.  3,  could  be  punished  at  all. 
They  were,  generally,  persons  merely  going  about  from  fiur 
to  ftir,  without  any  fixed  place  of  abode,  and,  therefore,  no 
process  could  be  served  upon  them.  If  the  language  of  the 
secticm  in  question,  was  considered,  it  would  appear  clear, 
that  the  proceedings,  in  such  cases,  could  not  be  intended 
to  be  carried  on  only  at  the  instance,  or  by  the  consent  of 
the  Attorney  Greneral,  as  it  was  provided  that  in  case  any 
proceedings  were  taken  under  olher  circumstances,  •'the 
said  Court  or  Courts,  where  such  proceedings  shall  be  so 
commenced,  shall  cause  the  same  to  be  staid."  Those  words 
clearly  shewed  that  the  statute  referred  to  proceedings  com- 
nkenced  in  the  superior  Courts,  and  not  to  proceedings 
before  magistrates,  for  they  would  have  no  jurisdiction  to 
stay  proceedings  of  this  kind.  The  case  of  Tke  King  v» 
Luton  (a),  was  an  authority,  to  shew  that  the  46  Gea  3, 
only  applied  to  state  lotteries,  and  not  to  such  lotteries  as 
those  which  were  the  subject  of  the  proceedings  in  the 
present  case.  That  was  a  decision  on  the  27  Geo.  3, 
c.  1,  but  the  words  of  the  46  Greo.  3,  c.  148,  s.  69,  were  a 
mere  repetition  of  the  27  Greo.  3,  c.  1,  consequendy,  that 
decision  was  applicable.  For  these  reasons  sufficient 
ground  appeared  for  remanding  the  defendant  to  his  former 
custbdy. 

WronniAK,  J. — ^This  was  a  case  before  me,  in  which 
Henry  Tuddenham,  who  was  brought  up  by  habeas  corpus, 
appeared  by  the  return,  to  have  been  committed  to  the 
gaoler  of  the  House  of  Correction,  at  Little  Walsingham, 
under  a  commitment  for  an  ofience  under  the  statute  42 
Geo.  3,  c.  119,  passed  for  suppresring  certain  games  and 
lotteries,  not  authorized  by  law.    There  were  several  ob-* 

(a)  5  T.  R.  33S. 


JNtknalMkeB  to  ibr  eoaaatmtat,  oos  ei  wkoKL  im  dednc 
w  thiK  it  beaMM*  aoDeccnuj  far  me  to  decide  thtotima. 
The  otyeciioo  m  quadoo  wai^  that  ainoe  the  atiiate  46 
Gea  3,  e.  148,  ndi  a  proceeding  am  the  preaent  beftte  m*- 
pmttn  cannot  be  mtamed,  -mbea  faj  the  59th  ■ectian  of 
that  ac^  it  is  directed  that  pnxxedingB  fix  ell  penaltiee  casr 
'^—"'"g  Lotterin^  ahall  be  in  the  oame  of  the  Atton^ 
Gcneial ;  and  if  pcooeedingi  aie  coBunenced  in  any  other 
penon's  name,  they  are  "  declared  to  be  null  and  voii^  nd 
the  aid  Cooit  or  Comts,  where  anch  proceedings  ahaB  be 
■o  coDunenced,  ihall  cause  the  aame  to  be  ataid:  any  Iav> 
ca*omj  or  onge  to  the  cootraiy  noCwithstanduig.*  Kaw, 
that  clauae  relates  to  **  all  pecuniaiy  penalties  for  any  offince 
^gpi"T>  any  law  tooching  or  coDoeming  lotteries  or  apioil 
that  acL"  Accoidii^  to  thoae  wordii  th^ne  cau  be  no  donlit 
that  this  case  would  be  included,  for  on  the  fiu»  of  this  oom- 
mitment,  the  ofience  is  desoibed  as  **  a  certain  game  d 
lottety,  and  to  be  determined  by  the  chance  of  drawii^  cer- 
tain tickets,  on  which  tickets  certain  numbers  in  figllre^ 
were  then  and  there  mailied  and  impressed,  and  <at  the 
drawing  of  any  one  of  which  said  tickets,  the  said  Heniy 
Tuddenham  then  and  there  undeitook,  in  connderadon  ot 
a  certain  sum  of  money,  to  wit,  the  sum  of  Is.  to  him  paid 
on  demand,  by  the  drawer  of  the  same,  to  deliver  certun 
goods  to  such  drawer  of  such  ticket"  In  answer  to  this  ob- 
jection, which  was  taken  on  (he  prisoner  being  brought  i^ 
but  which  was  not  mentioned  when  the  habeas  corpus  was 
moved  for,  the  case  of  7%«  King  v.  Liiton  (a)  was  refemd 
to;  but,  if  it  had  not  been  for  that  cose,  I  should  have 
thought  the  objection  decimve.  Now,  that  decision  is,  I 
confess,  an  eztrsordinaiy  one  to  my  mind.  It  was  on  a 
conviction  removed  by  a  certiorari,  into  this  Courts  and 
which  had  been  made  on  the  statute,  12  Geo.  2,  c.  38, 
passed  for  preventing  excesave  and  deceitful  gaming.  One 
objection  there  made  was,  that  the  statute,  12  Geo.  2,  c.  28, 
referred  to  the  statute,  10  &  11  Wm.  3,  c.  117,  which  was 


(a)  5  T.  R.  338. 
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an  act  for  suppvesdng  lotteries  and  dedared  certain  gamea       184U 
widiin  that  act  to  be  lotteries.    Then,  tlie  itatute^  27  Gea  3,     ^"^[^^^ 
c.  1.  was  mentioned,  by  which  the  jurisdiction  of  maffifltrates   ^    v. 
was  taken  away  m  ejqpress  terms,  to  convict  for  penalties 
incurred  for  offences  concerning  lotteries.    The  judgment 
of  the  Court  is  thus  expressed     '<  There  is  no  pretence  for 
either  of  the  objecticMis :  the  first,  (the  one  which  I  have  re- 
ferred to)  has  been  already  overruled  in  a  case  whidbi  came 
before  us  two  years  aga    The  lotteries  meant  by  the  27 
Grea  3,  c.  1,  are  state  lotteries  only."    The  case  there  re- 
ferred to,  appears  not  to  be  reported  any  wh^ne.    Now,  on 
reference  to  the  statute,  27  Gea  3,  c.  1,  in  section  1,  certain 
acts  are  recited,  the  first  of  whidi  appears,: amongst  other 
things,  to  be  for  suppressing  illegal  lotteries ;  and  section  2, 
takes  away  the  jurisdiction  of  magistrates,  and  directs  the 
mode  to  be  followed  for  recovering  penalties  *'  which  shall 
be  incurred  by  any  person  or  persons  ofiending  against  such 
parts  of  the  said  ada,  or  any  of  them,  as  touch  and  concern 
lotteries.^    The  case  of  The  King  v.  LieUmy  seems  to  decide 
that  those  words  refer  to  eUUe  iMeries  only,  and  yet  one 
statute  is  recited,  which  refers  to  illegal  lotteries  generally. 
The  statute,  8  Greo.  1,  c.  2,  is  one  recited,  whidi  is,  amongst 
other  things,  "  for  suppressing  lotteries,  denominated  sales 
and  other  private  lotteries.     Tliat  statute,  therefore,  ex- 
pressly applies  to  illegal  lotteries  generally,  and  to  penalties 
inflicted  as  to  them.     It  is  true,  the  words  of  the  2nd  section 
of  the  27  Gea  3,  c.  1,  are  '*  as  touch  and  concern  lotteries," 
and  no  doubt  the  language  of  the  Court,  in  the  case  of  The 
King  v.  Lieton  is  very  express  that  that  clause  applies  to- 
state  lotteries  only,  but  the  Court  there  decided  on  a  pre- 
vious decision  which  is  not  reported,  and  so  wc  cannot  now 
say  what  may  have  been  the  precise  ground  on  which  that 
previous  case  was  decided.     However,  in  the  present  case, 
the  language  of  the  statute,  46  Geo.  3,  c.  148,  s.  59,  is  very 
different  firom  that  of  the  27  Gea  3,  c.  1,  s.  2.     The  lan- 
g^uage  is,  that  it  shall  not  be  lawfiil  for  any  person  to  com- 
mence proceedings  *'  for  the  recovery  of  any  pecuniaiy 
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penalty  or  penaltin  inflicted  by  any  of  the  Uws  toadiiag 
or  concerning  lotteries,  or  by  this  act,"  unleBs  commenced 
in  the  name  of  the  Attorney  General,  in  the  Court  of  £x- 
cheqaer.  Now,  both  the  statutes,  42  G«o.  3,  c  119,  and 
46  Geo.  3,  c.  148,  have  been  passed  since  the  det^non  of 
(he  case  of  The  King  t.  Luton.  Therefore,  whether  die 
Court  would  now  amve  at  tlie  same  conclusion  on  those 
statutes  is  another  question.  By  the  7th  section  also  of  the 
42  Geo.  S,  c.  119,  all  the  provisiooa,  powers,  &c.,  of  the 
27  Geo.  3,  c  1,  are  extended  to  this  very  statute,  42  Gea  3, 
c.  119,  therefore,  even  if  it  were  not  on  account  of  the 
46  Geo.  3,  c  148,  the  present  commitment  would  be  bad, 
as  the  provisions  of  the  27  Geo.  3,  c  1,  ezpresBly  takes  away 
the  jurisdiction  of  magistrates.  The  magistrates,  therefbie, 
I  think,  could  not  make  this  commitment.  Proceedings  for 
penalties  under  the  42  Geo.  3,  c.  119,  having  certainly  by 
the  statute,  46  Geo.  3,  c  148,  e.  59,  been  restricted  to  be 
taken  in  the  mune  of  the  Attorney  General,  in  the  Court  of 
Exchequer.  That  section,  I  think,  applies  to  the  ofiboce 
ID  questioD,  and  that  since  the  passing  of  it,  such  a  pro- 
ceeding as  the  preeeDl  cannot  be  taken  by  a  comnion  in- 
former. Practically  also,  I  believe,  it  \a  usual,  that  tbe 
[n<occe<lings  should  be  taken  in  the  name  of  the  Attomev 
Grncrul,  in  the  ('ourt  of  Exchequer.  The  prisoner  mi^ 
therefore,  be  discharged.  It  is  tmneccssary,  that  I  should 
decide  the  other  objections. 

Prisoner  discharged. 


Doe  dem.  Lewis  r.  Ellis. 
«Tiere«n.lo     P ETERSDOFFshcweA  cause  against  a  rule  nisi,  for  an 
•ction  of  eject-  attachment  ngauist  a  person  named  Lovell,  for  not  deliTering 
c^li^^'^oT^    up  possession  of  certain  premises  to  the  defendant,  pursuant 

cTcrtua  pre- 

miaei  to  be  deliTcred  up,  but  did  not  meaUon  h;  «bom,  the  Court  refuwd  to  loalc*  a  rule  alwaliitc 
lor  u  alUclinieTit  agaiiut  the  Icnaat  in  poucsaion  for  not  di'livering  them  up  ;  and,  u  he  was  1 
itranger  to  the  ejcctmeDl,  alio  refilled  to  grant  a  rule  reqniriDg  bim  to  delher  t^  iii«>i  wiim 
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totijudge'B  <mler,  which  had  beeai  made  a  rule  of  Court        1841. 
The  order  directed  the  possession  of  the  premises  gen^ralty      Bo9^buu 
to  be  delivered  up^  without  naming  any  particular  person  as        Lewis 
the  one  who  was  to  deliver  up  such  possession.    The  order        ELusi 
was  0[ititled  in  a  oaase  of  **  Doe  dem  Lewis  v.  EUu^  to 
which  Lovell  was  no  party.     In  the  rule  fdso  the  name  of 
Lovell  was  not  mentioned;  that  person  not  having  been 
specifically  required  to  deliver  up  possession,  the  noh  de- 
livery of  the  possession  could  not  amount  to  a  contempt 
An  attachment  consequently  could  not  issue.     The  present 
rule  must,  therefore,  be  discharged. 

Butty  in  support  of  the  rule,  contended  that  as  the  order 
required  possession  to  be  delivered  up,  that  must  be  by  the 
person  in  possession  of  the  premises.  Lovell  was  in  posses- 
sion of  the  premises ;  he  had  been  required  to  deHver  them 
up,  but  had  refused.  In  doing  so,  therefore,  he  had  been 
gqilty  of  a  contempt,  and  the  present  rule  ought  to  be  mtAe 
absolute. 

WiGHTMAN,  J. — The  order  is  made  in  a  cause  to  which 
Lovell  is  no  party.  In  my  opinion,  in  order  to  warrant  an 
attachment  against  him  for  not  obeying  a  rule,  the  party 
must  be  named  in  the  rule.  You  may  institute  fi*e8h  proceed- 
ings, and  introduce  the  name  of  Lovell  into  the  rule,  if  he 
is  a  proper  party  to  be  so  introduced.  At  present  there  is 
no  sufficient  ground  to  warrant  me  in  granting,  the  rule.  The 
present  rule  must,  therefore,  be  discharged,  without  costs. 

Rule  discharged,  without  costs. 

Butt  moved  on  behalf  of  the  defendant  for  a  rule  to  shew 
cause,  requiring  Lovell  to  give  up  possessLpn  of  the  premises 
in  question,  he  being  the  person  who  was  in  possession  of 
those ,  premises.  He  had  been  required  to  give  them  up, 
but  had  refused  so  to  do.  He  made  no  claim  to  any  tide  in 
respect  of  the  premises,  and  there  was  nothing  to  shew  any 


■iLn 


fs.   I 


■cigliee  waM  ix  at  ■Euraer.  ani  not  the  partv,  to  makf 


Wkhtxax.  J.  it&et  ooDSuIdng  Mater  Bunce-.^ — It  t» 
DM  otnmtTT  that  locfa  hi  affidavit  slioald  b«  rnxJe  bv  tb« 
pw^,  if  one  ii  madr  br  the  attonieT. 

Rule  absolute. 
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Cabrxjthbbs  9.  Gbabam  and  Othen. 

JfM.  CHAMBERS  end  Buti  Aewed  caxms  BgBkuA  %  Tfji^  Itk  vi^^nmi 
nin,  obtained  by  Hoggms,  undet  th6  1  Wm«4>c.  22,  s.  4,  fixr  «  ra^£^ 


examiniDg  a  witness  named  F.  R  XIamitheis  before  the  ^^|^^^ 
Master  viv&  Toce.    In  support  of  the  rule,  it  appeared  that  beforotheMM- 
the  witness  had  stated  that  he  was  going  abroad  to  New  i  mn.  a,  o. 
York  on  his  way  to  Canada.    It  was  not  sworn  positirely  ]gi^^g^gt^ 
that  he  was  going  there.     In  answer  to  the  application,  it  ^°^  ^ ^|^ 
was  sworn  that  the  witness  was  the  son  of  the  plaintiff,  who  mit  to 


made  the  present  application;  and  it  was  also  suggested  that  he  b  the 
that  he  was  afraid  to  submit  to  cross-examination  on  the  ^p^SnT?]^ 
trial  of  the  cause,  and,  therefore,  the  present  application  had  ^f^^J^^ 
been  made.     Under  these  circumstances,  it  was  submitted  ^ifi^'s 
that  the  present  rule  ought  not  to  be  made  absolute. 

HogginSf  in  support  of  the  rule,  contended  that  the 
grounds  stated  cm  the  other  side  were  no  objection  to  the 
present  application.  In  fFeekes  ▼•  PaU  (a),  it  was  held  that 
the  fact  of  a  plaintiff  not  proceeding  promptly  in  a  cause 
was  not  an  answer  to  a  rule  for  examining  a  material  witness 
on  interrogatories,  he  being  about  to  go  abroad.  The  su^ 
gested  fear  on  the  part  of  the  witness  of  submitting  to  cross- 
examination  furnished  no  reason  why  he  should  not  be 
examined  viv&  voce  before  the  Master;  and  with  respect  to 
his  being  the  son  of  the  plaintiff,  it  was  sworn  that  he  was 
quite  independent  of  his  fiuher.  The  rule,  consequently* 
ouj^t  to  be  made  absolute. 

WiGHTMAN,  J. — ^I  don't  think  that  the  suggestion  of  the 
witness  being  unwilling  to  submit  to  cross-examination  is  a 
sufficient  ground  of  objection  to  the  present  rule  being  made 
absolute :  nor  do  I  think  that  the  bet  of  his  being  the  son 

(a)  Amie,  voL  6,  p.  462. 
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of  the  plaintiff  u  a  sufficient  ground,  as  it  appears  be  it  a 
perfectly  independent  agenL  There  is  notlung  to  Aaw 
that  the  father  excrdsea  Buch  a  control  over  him  as  wiD 
take  the  case  out  of  the  otdinary  rule.  Therefore^  aa  it  ii 
podtiTely  sworn  that  be  has  stated  himself  to  be  going 
abroad,  and  aa  it  is  clear  that  lua  intentiGn  is  to  go  befoR 
the  tnal  comes  on,  I  think  that  the  rule  must  be  made  abao- 
iate  tor  a  viva  voce  exanuoatioa  before  the  Martpri  If  be 
is  in  Eo^and  when  the  trial  cornea  oi,  of  ooozse  bis  exami- 
nation cannot  be  read. 

Rule  abaolute. 


Dob  d.  Ci.abkb  and  Othen  «.  1 

MrliATT  and  V.  Lee  shewed  cause  against  a  rule  nisi,  Ev 
an  attachment  against  a  witness  for  not  attending  a  triil 
pursuant  to  a  writ  of  8ubp<ena.  It  was  objected,  first,  dot 
in  the  original  subpoena  the  cause  was  described  as  "John 
Doe,  plaintiff,  and  Amos  lliomson,  defeodant,"  without 
introducing  the  names  of  the  lessors  of  the  plaintiff;  and 
secondly,  that  the  copy  of  the  subpoena  served  required  die 
witness  to  attend  on  the  24th  of  May,  and  the  subpoena 
itself  rctiuired  him  to  attend  on  the  27th  of  May.  The* 
two  defects,  it  was  contended,  were  fatal  to  the  preseot 
application. 

Sir  F.  Pollock  and  Milter  supported  the  rule. 

WiOHTMAK,  J. — The  Bubpcena  was  not  properly  entlded: 
but  the  other  objection  was  of  itself  enough  to  discharge 
the  rule. 

Ride  discharged. 
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1841. 

BbLL  t?.  TiDD. 

Cowling  shewed  cause  against  a  rule  obtained  by  Where  a  trader 
Martin  for  setting  aside  a  judgment  signed  by  the  plaintiff^  tracted  a  debt, 
dii  a  warrant  of  attorney  given  by  the  defendant,  who  had  of^^^J^ 
become  bankrupt  It  appeared,  by  the  affidavit,  in  support  "®^'"'®J^J^y" 
of  th^  apjplication,  that  the  plaintiff  was  a  shareholder  in  the  caliy,  and  the 
Albion  Joint  Stock  Bank  at  Liverpool  The  defendant,  to  enforro 'tLt 
being  in  want  of  money,  applied  to  the  plaintiff  for  a  loah  J^^S^the 
of  300i     The  plaintiff  amreed  to  lend  that  sum;  and  the  sfoodaofthe 

,  ,  debtor,  in  re- 

defcndant,  by  way  of  security,  gave  his  acceptance  for  spect  of  sabae- 
that  amount,  at  three  months'  date,  and  also  a  warrant  of  ^J^^by^*** 
attorney  for  the  same  amount  and  interest  thereon.  The  n!!?!?*^*^? 
plaintiff  delivered  to  the  defendant  his  cheque  for  300/L  instance  of  the 
drawn  on  the  banL  The  defendant,  however,  did  not  get  aside  the  pro- 
this  cheque  cashed;  but  the  plaintiff,  after  indorsing  the  ^^n  ""^^ 
defendant's  acceptance,  took  it  on  the  2l8t  of  July  to  the      ^  ^"* 

,  ,  ,       would  not,  oo 

bank,and  got  it  discounted.     The  proceeds  of  this,  he  paid  the  affidavit  of 

over  to  the  defendant.     Tie  warrant  of  attorney  was  not  that^e  wuiir. 

given,  until  the  25th  September;  and  the  defeasance  in-  JJJJ^JJJ^f^ 

dorsed  stated  that  the  warrant  was  given  to  secure  the  tomeywasin* 

tended  to  corer 

repayment  of  the  300^  lent  and  advanced  by  the  plaintiff  subsequent  ad- 

to  the  defendant,  on  the  previous  30th  of  June,  together  Se  ArfiSiiSw 

with  interest  thereon.    The  defendant  drew  up  this  warrant  *<>  those  ad- 

and  defeasance,  the  plaintiff  not  objecting  to  its  form.    It  was 

afterwards  duly  filed  by  the  latter.     On  the  3rd  of  October, 

the  defendant's  bill  became  due.     On  the  2nd  October,  the 

day  immediately  previous,  the  plaintiff,  at  the  mstance  of 

the  defendant,  lent  the  latter  the  sum  of  \QOL  to  assist  him 

in  taking  up  the  bill,  as  the  plaintiff  now  swore,  pursuant  to 

a  previous  arrangement     The  next  day,  the  defendant  paid 

the  bill,  supplying  the  difference  between  the  100/.  and  the 

300/.  firom  his  own  resources.    The  sum  of  200iL  was  aflier- 

wards  lent  by  the  plaintiff  to  the  defendant  on  the  15th  of 

October.     On  the  20th  of  January  following,  judgment  was 

signed  by  the  plaintiff  on  the  warrant  of  attorney.    The 
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defendant  now  having  become  embannuBed  in  his  drcuin- 
stances,  an  application  was  made  by  him  to  the  plaintiff  and 
certain  other  creditors,  to  induce  them  to  accept  a  compod- 
tion  of  8«.  in  the  pound  upon  the  amount  of  their  debts. 
A  composition  deed  to  that  effect  was  according;  signed. 
It  was  provided  by  tliat  deed  that  the  amount  of  the  com- 
poation  should  be  paid  by  instalments.  The  first  was  to 
become  due  on  the  23rd  of  April,  the  second  in  the  month 
of  July  following,  and  the  third  in  October  following;  No 
dause  vras  introduced  into  the  deed  to  render  it  void,  if  all 
the  credit(»s  of  the  defendant  should  not  accept  the  oom- 
pontion.  An  affidavit  of  debt,  pursuant  to  the  1  &  2  T^ct 
e.  110^  a  8^  for  the  purpose  of  rendering  the  defendant 
bankrupt,  was  duly  filed  in  the  Court  of  Bankruptqr.  A 
copy  was  regularly  served^  together  with  the  usual  nodoe, 
on  the  defendant  Not  having  complied  with  the.  provisions 
of  the  statute,  the  defendant  committed  an  act  of  bank- 
ruptcy on  the  2nd  of  March :  the  [Plaintiff  issued  execution 
pursuant  to  his  judgment  on  the  warrant  of  attorney,  and 
on  the  20th  of  February  levied  the  amount  of  260L  on  the 
goods  of  the  defendant.  That  amount  remdned  in  the 
sheriff's  hands.  A  fiat  in  bankruptcy  was  issued  on  the 
3rd  of  March  gainst  the  defendant ;  on  the  6th,  he  was  re- 
g^ularly  declared  a  banknqpt ;  and  assignees  were  chosen  on 
the  19tlu  The  present  rule  was  obtained  on  the  23id  of 
April,  at  the  instance  of  the  assignees,  calling  on  the  plain- 
tiff to  shew  cause  why  the  judgment  and  execudon  thereon 
in  the  present  case,  which  had  been  signed  nnd  issued  pur- 
suant to  the  warrant  of  attorney,  should  not  be  set  aside, 
and  the  proceeds  of  the  levy  paid  over  to  the  assignees^  in 
case  no  part  of  the  debt  secured  by  the  warrant  of  attorney 
was  unpaid  at  the  time  of  signing  judgment,  or  if  any  part 
remained  unpaid,  why  the  balance  of  the  proceeds^  Um  the 
part  unpaid,  as  also  the  costs  of  judgment,  should  not  be 
paid  to  the  assignees.  The  rule  was  served  on  the  plaintiff 
and  the  shmff.  No  affidavit  was  made  by  die  defendant  in 
support  of  th^  rule. 
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Cowling^  who  appeared  on  the  part  of  the  plamtiff       1841. 
produced  an  affidavit  made  by  his  client,  in  which  he 
swore    that   it  was   arranged   and   undenitood   between 
him   and    the    defendant,    that    the    latter    should    be 
assisted  by  the  former,  in  case  of  necessity,  to  take  up  the 
bill,  and  that  the  warrant  of  attorney  was  to  be  given  as 
a  security  for  sums  of  money  which  should  be  from  time  to 
time  advanced  by  the  plaintiff  to  the  defendant    As  a  pre* 
liminary  objection,  it  was  contended  that  the  present  appli* 
cation  being  made  on  behalf  of  the  assignees,  they  could 
not  be  heard,  as  they  were  strangers  to  the  transaction,  and, 
therefore,  had  no  right  to  interfere.    The  cases  of  Chipp  v. 
Harri»{a\  and  Taghr  v.  Nichotti(b)f  were  authorities  for 
that  proposition.    The  assignees  could  have  no  right  greater 
than  that  which  the  bankrupt  possessed,  and  it  was  quite 
dear  that  if  the  bankrupt  brought  an  action  for  the  money 
so  levied  as  money  had  and  received  to  his  use,  the  pluntiff 
would  have  a  right  to  set  off  his  claim  for  subsequent  ad- 
vances of  money  to  the  bankrupt  But  even  supposing  the  as- 
signees had  a  locus  standi^  the  foots  of  the  case  here  shewed 
that  there  was  no  ground  for  the  present  application.    It 
was  quite  dear  that  throughout,  even  after  the  transaction 
of  the  bill,  there  was  a  subsbting  daim  of  300A  by  the 
plaintiff  upon  the  defendant  in  respect  of  the  lOOL  advanced 
expressly  to  asnst  in  taking  up  the  bill,  and  the  200A  after- 
wards lent  in  the  month  of  October.    Although  the  exact 
terms  of  the  defeasance  mi^t  seem  to  confine  the  warrant 
of  attorney  as  a  securi^  for  the  8002.  in  reqpect  of  which 
the  bill  had  been  given,  yet  it  was  clear,  from  the  affidavits, 
that  it  had  been  treated  between  the  parties  as  a  security 
for  advances  made,  down  to  the  time  of  the  bankruptcy. 
AU  those  trsnsactions  were  protected  by  the  2  &  3  Vict, 
c.  29,  no  act  of  bankruptcy  at  that  time  having  been  com- 
mitted, of  which  the  plaintiff  had  notice.    Here  it  was 
admitted  the  act  of  bankruptcy  was  not  committed  undl 
after  the  execution.    If  any  actjopi  therefore,  was  brought 

(a)  6  M.  &  W.  430.  (h)  6  M^  ft  W.  91* 
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C  the  pUindff  to  recover  the  pmceeds  of  the  ezecn- 
tioii,  he  mi^t  Bucceasfblly  defend  the  actioa  agiinat  the 
HHgneea.  As  to  the  compoaltHm  deed,  that  could  bam  no 
efiect  upon  the  questioii,  m  the  fikt  rendered  tlia  ooid- 

podtion  deed  of  no  effect. 


CrutKtU  ami  Martm  n^ported  die   rule.     As  to  dw 

pnlimiiiaij  objection  which  had  been  taken  to  the  tight  ti 
the  Mwgncca  to  interfere,  by  ^>plying  for  thia  mle^  ik 
am*  of  Chipp  r.  HarrU,  and  Tuykr  v.  NiehoiU  had  no 
efiect  whatever.  The  oaHgoeea  had  cleariy  a  right  to  ipplj 
&r  this  nile.  It  was  quite  dew  that  the  aaBogaees  were 
interested  in  the  proceediagB  of  the  execution,  which  hal 
been  lened  punuant  to  the  ju^tnent  <hi  the  wairant  ti 
attorney.  In  the  cue  of  Harrod  t.  Stntcm  (a),  I^ 
TtnUrden  aaid,  "  I  am  quite  clear  that  the  Court  Isie 
jnriadictitxi  over  a  warrant  of  attorney,  and  a  jodpnent 
ftonded  upon  it,  upon  the  ap^Ucatioa  of  aaj  par^  id 
any  mimnpr  interested  in  impgofhing  them,  aod  ^iply- 
ing  to  set  them  aside  on  the  ground  of  fiaud,  althoogii 
he  is  not  a  party  to  the  warrant  of  attomey  itselC" 
This  was  a  clear  authority  to  shew  that  the  aaagneei 
were  aathorized  to  interiere.  Again,  in  the  case  of  MariU 
T.  Martin  (b),  a  warrant  of  attorney,  which  had  been  fraudu- 
lently given,  and  wluch  had  the  effect  of  depriving  a  land- 
lord  of  hb  power  of  distress,  was,  at  his  instance,  set  aside 
by  the  Court.  The  assignees  could  not,  therefore,  be  con- 
ddered  as  strangeis  to  the  transaction.  The  question  then 
was,  wbeth»  upon  the  merits  the  warrant  of  attorney  could 
be  conudered  as  a  security  for  sums  of  money  advanced 
subsequent  to  the  transaction  in  respect  of  the  bill  of  ex- 
change ?  It  was  quite  clear,  froui  the  lai^uage  of  the 
defeasance,  that  it  was  intended  only  to  be  a  security  fur 
the  loan  of  the  30th  of  June :  no  parol  agreemeDl  could 
alter  or  extend   the  meaning  of   the  instrument.      The 

(a)  3  Mtu.  St  Rj.  130;  S.  C.  S  B.  &  C.  217. 
(6)  3£.  &  Ad.g34. 
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advance  of  SOOL  was  made  by  means  of  the  cheque.    The       1841. 
transaction  of  the  bill  on  the  following  day  put  an  end  to        ^ J^ 
any  claim  in  respect  of  that  advance ;  if  not  at  the  time  of       ^ 
the  discount,  it  was,  when  the  bill  was  paid  at  maturity. 
The  advance  of  the  100/.  which  the  plidntiff  made  on  the 
2nd  October,   and  of  200L  which  he  made  on  the  15th, 
were,  in  &ct,  independent  transactions.     The  warrant  of 
attorney  could  not,  therefore,  be  treated  as  a  security  for 
those  advances,  although  they  might  become  fresh  liabilities 
on  the  part  of  the  defendant     No  right,  therefore,  existed 
in  the  plaintiff  to  render  the  warrant  of  attorney  avidlable 
in  respect  of  those  new  debts;  if  he  did  so,  he  would  be  extend- 
ing the  meaning  of  the  defeasance  fiur  beyond  what  either  its 
language  or  intention  warranted.  As  to  the  composition  deed, 
it  was  clear  that  the  plaintiff  was  bound  by  it     Tlie  case  of 
Iiewit  V.  Jones  (a)  was  an  authority  to  show  that  the  composi- 
tion deed  must  be  construed  according  to  its  contents ;  and, 
therefore,  that  parol  evidence  was  inadmissible  to  show  that 
the  plaintiff  had  been  induced  to  sign  a  composition  deed 
by  misrepresentation  of  its  legal  effect    No  clause,  there- 
fore, havmg  been  introduced  to  make  the  mstniment  void, 
as  to  the  acceptance  of  the  composition,  if  all  the  other 
creditors  did  not  sign  it,  the  instrument  was  still  binding  on 
the  {daintiff :  whatever  might  have  been  the  understanding 
of  the  plaintiff  at  the  time,  was,  consequendy,  immateriaL 
The  present  rule  ought,  therefore,  to  be  made  absolute. 

Crompton  appeared  on  behalf  of  the  sheriff,  and  submitted 
that  his  client  was  entided  to  the  costs  of  appearing  on 
the  rule. 

Cur.  adv.  vulL 

CoLERiDaE,  J.-*This  was  a  rule  moved  at  the  instance  of 
the  assignees  of  the  defendant,  a  bankrupt,  for  the  purpose 
of  setting  aside  the  judgment  signed  on  a  warrant  of  attorney 

(a)  6D.kR.667t  S.  G.  4  B.  &  C.  606. 
VOL.  n.  Q  Q  Q  Di  P.  a 
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1 84 1 .        given  by  the  bankrupt.     The  ground  for  the  motion  was, 
^"""l^^      '     that  the  debt  secured  by  the  warrant  had  been  satisfied 

Belt,  f 

r.  before  the  signing  of  the  judgment ;  this  was  denied  by  the 

plaintiff,  and  he  farther  insisted  that,  at  all  events,  the 
assignees  could  not,  under  the  circumstances,  make  the 
application.  This  latter  point,  appears  to  me,  to  present  no 
difficulty.  Taylor  v.  Nickolh  {a\  and  Chifp  v.  Harris  (6), 
which  were  cited  in  support  of  the  objection,  have,  really, 
no  bearing  on  it ;  in  the  first,  Mr.  Baron  Parke  only  said 
that  the  bankrupt  himself  might  make  the  motion  ;  in  the 
latter,  the  person  moving  was  treated  merely  as  a  tibird 
party,  having  no  interest:  and  the  case  was  decided  on 
another  objection.  It  cannot  be  doubted  that  the  assignees 
of  a  bankrupt,  whose  goods  have  been  seized  under  an 
execution  alleged  to  be  fraudulent,  have  a  sufiBcient  interest 
on  behalf  of  the  creditors  generally,  to  apjjy  for  the  Court's 
interference  to  set  it  aside.  In  Harrod  v.  Benton  (c),  the 
Court  held  that  a  single  judgment  creditor  might  apply; 
and  that  involves  the  present  point,  so  far  as  it  turns  upon 
the  question  of  interest.  It  was  said,  that  the  assignees 
could  not  interfere  in  this  case,  because  the  bankrupt  himself 
could  not  have  sued  for  the  proceeds  of  the  execution  with- 
out being  met  by  a  plea  of  set  off.  It  must  not  be  taken  as 
universally  true,  that  the  remedies  of  the  bankrupt,  and  of 
his  assignees,  are  exactly  co*extensive  ;  many  familiar  cases 
will  occur  to  every  one,  where,  the  transaction  being  in 
effect  a  fraud  on  the  general  body  of  creditors,  the  assignees 
are  not  bound,  although  the  bankrupt  might  be :  but  this 
is  not  a  case  in  which  the  test  suggested  at  all  applies.  Here, 
there  is  no  waiver  of  the  alleged  wrong ;  no  affirmance  of 
the  act  done;  nothing  which  lets  in  the  consideration  of 
mutual  credit,  or  set  off;  but  the  assignees  allege,  that  the 
plaintiff  has  wrongfully  availed  himself  of  a  satisfied  secmity 
to  give  himself  a  preference  over  a  general  body  of  ereditcHB, 
in  respect  of  a  debt  which  ought  to  have  been  proved  and 

(a)  6  M.  &  W.  91.  (c)  8  B.  &  C.  217 ;  S.  C.  2 

(6)  5  xM.  &  W.  430.  Man.  &  R.  130. 
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paid  rateably  only  under  the  fiat  I  cannot  doubt,  that  if  1841. 
the  bets  clearly  make  out  that  allegation^-  the  Court  ought  bkx 
to  give  them  the  relief  they  pray  for.     This,  therefore,  «'• 

brings  me  to  the  substantial  question,  as  to  which  the  dates 
and  a  few  facts  are  material.  The  plaintiff  was  the  holder 
of  shares  in  a  Joint  Stock  Bank,  and,  on  the  SOth  June, 
had  a  balance  there  of  nearly  300^  On  that  day ,  he  agreed  to 
lend  the  defendant  300/L,  for  which  he  was  to  have  the  security 
of  the  defendant's  acceptance  at  three  months,  and  a  warrant 
of  attorney.  On  that  day,  accordingly,  the  bill  was  drawn, 
and  plaintiff  gave  defendant  a  cheque  on  the  bank  for  300^ 
This,  however,  was  not  presented ;  and  instead  of  the  money 
being  procured  in  that  way,  the  plaintiff,  on  the  1st  July, 
indorsed  and  discounted  the  bill  at  the  bank,  and  handed 
over  the  proceeds,  minus  the  discount,  to  the  defendant 
The  warrant  of  attorney  was  to  be  prepared  at  the  defendant's 
expense,  and  the  plaintiff  entrusted  him  with  its  preparation. 
The  plaintiff  swears  that  it  was  understood  that  it  was  to  be 
a  security  for  money  advanced  from  time  to  time,  the  de- 
fendant makes  no  affidavit,  but,  in  point  of  fact,  the  warrant 
of  attorney,  which  was  not  given  till  the  25th  September, 
1840,  is  expressly  limited  to  secure  the  sum  of  SOOL,  lent  on 
the  30th  June,  with  interest  The  defeasance  is  very  short 
and  simple ;  the  plaintiff  had  a  full  opportunity  of  objecting, 
if  it  was  made  in  any  other  form  than  had  been  agreed  on, 
which  he  never  did,  but  on  seeming  it,  took  the  necessary 
step  by  fiUng,  to  make  it  a  valid  security.  On  the  2nd  of 
October,  the  day  before  the  maturity  of  the  outstanding  bill, 
the  plaintiff  advanced  to  the  defendant  lOO^i,  which,  with 
200L  of  his  own  money,  the  defendant  paid  into  the  bank 
on  that  day,  for  the  purpose  of  retiring  the  bilL  On  the 
15th  October,  the  plaintiff  lent  the  defendant  200A  more. 
On  the  20th  January,  the  plaintiff  signed  judgment  on  the 
warrant  of  attorney,  and  levied  execution  on  the  20th 
February ;  but,  in  the  interval,  he  had  executed  a  composi- 
tion deed,  under  which  he  agreed  absolutely  to  accept  pay- 
ment of  6i.  in  the  pound,  in  satisfiu^tion  of  all  moneys  due  to 

Q  Q  Q  2 


ItiiH  frim  {jic  .t»t»mt—ii  tjif  i^jiiM  mt  to  be  miH^f  bj  ioSil* 
i,  UBU  Jt  viucb  woabi  hR  doe  befixe  the  dite  of  dx 
.  or  m'  die  Sat,  aad  riudi  deed  coatuned  no 
pEDviBo,  cue  i£  jfaixtid  be  void  ia  case  tbe  odier  creditot 
(fid  HOC  oMiie  m.  Tbe  fiK  u^ed  on  tfae  3rd  Mardi.  &  ii 
coUBMled.  JO  tbe  p«  rf  tfae  aoaigoec^  first,  that  die  3001 
[mt  da  tbe  SOtb  Jmw.  w  Mti^ed  bj  tbe  Hi)W4>'^t  of  d» 
d^mdHtc's  accepcxiee  on  tfae  lat  Jatr.  Xo  1(MD  wa^  m 
j4w,  "rw^  "^"^J  rh^b'^^  bed b* '"  '^'^iiHiiitfil ;  and  ilthowh 
ditf  biH  was  accepted  br  dw  deftndaD^  yet  the  Bubataoce  rf 
tfae  tnoaaeciua  nudoidiCedh- wi^  that  the  plaintiff  shooU 
peocoR  dte  monev  hj  Aaojuatiaf  at  his  own  benker^  md 
^KR  his  own  oedii  aamt  hme  been  nwuly  IcK^ed  to^  tfae 
fail  on  which  both  he  and  tfae  defcodant  would  be  liabi^ 
and  hara^  procnred  k,  afaocdd  lend  it  to  tbe  defaidanL 
Tbr  angoecB  next  coatcnd,  tfaat  tfae  kwo,  at  ell  ereatB,  m 
{Mid  hj  letinB^  the  bill  at  natmitf  by  tbe  defaidant ;  ud 
w  ftr  as  that  waa  done  witfaoot  advance  by  the  plainti^  1 
tfaiok  dwy  contend  n^tdy.  If  tfae  defendant,  iritb  hiiown 
mooer.  or  widk  money  pcDcmed  dsewfanv  than  fiom  (be 
plaintiff,  had  uken  np  the  bill,  the  whole  transaction  of  the 
30th  June  would  have  been  closed,  and  if  tbe  wamuit  d 
aitotney  ww  limited  to  secure  the  plaintiff  as  to  that  traiu- 
actitxi,  tbe  defendant  might  immediately  have  insisted  on 
the  instnuoent  being  f^vea  up  to  be  cancelled.  On  the 
other  faaad,  it'  tbe  plaintiff  had  taken  up  the  bill,  or  idiat 
would  have  been  the  same,  supplied  the  defendant  with  the 
money  for  tbe  purpose,  it  never  could  have  been  said  that 
the  advance  of  the  300JL  on  the  1st  July  had  been  lepaid. 
Unless,  therefne,  the  concInsitHi  to  be  drawn  fit>m  what 
appears  on  the  &ce  of  the  defeasance  can  be  varied  by  the 
nnderstandiog  sworn  to  by  the  pluntiff,  this  nile  ought  to 
be  made  absolute  to  the  extent  of  paying  over  to  die 
assignees  the  whole  of  the  proceeds  of  the  levy,  beyond  tbe 
sum  of  lOOi  advanced  by  the  plaintiff  on  the  2nd  October, 
for  a  person  having  the  security  of  a  judgment  for  a  satisfied 
debt,  cannot,  as  against  third  persons,  avail  himself  of  it  for 


V. 

Tmo. 
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the  purpose  of  protectmg  another  unsecured  demand.  To  1841. 
the  extent  of  lOOi  the  execution  would,  however,  be  proper,  ^"bell 
because  the  plaintiff  having  contributed  that  towards  the 
retiring  the  bill,  the  3002.  was  to  that  extent  unpaid.  And 
I  think  it  would  be  full  of  danger  to  allow  the  operation  of 
the  warrant  of  attorney  to  be  extended  beyond  the  plain 
and  specific  terms  of  the  defeasance.  The  deed  of  composi- 
tion appears  to  me  to  stand  upon  a  different  footing ;  the 
precise  language  of  the  instrument  has  not  been  brought 
before  me ;  but  I  may  presume  that  no  clause  in  it  pro- 
vides for  vacating  the  warrant  of  attorney;  and  as  that 
remained  in  force,  and  the  assignees  must  insist  that  the 
deed  itself  has  become  entirely  inoperative  for  all  the  pur- 
poses contemplated  by  it  by  the  force  of  the  fiat,  they  can- 
not be  assisted  in  attempting  to  set  it  up  merely  for  the 
purpose  of  preventing  the  plaintiff  firom  acting  on  the 
warrant  of  attorney.  TTie  sheriff  was  served  with  this  rule ; 
and  looking  at  its  language,  I  think  he  was  justified  in 
appearing.  He  ought,  therefore,  to  have  his  costs  of  showing 
cause  out  of  the  fund,  as  well  as  his  poundage  and  expenses 
on  the  levy  to  the  extent  of  lOOA  The  rule  will  be  absolute 
in  part,  as  I  have  stated  above ;  but,  under  the  circumstances, 
without  costs,  as  between  the  plaintiff  and  the  assignees. 

Rule  accordingly. 


BOFFET  V.  ShOOBRIDGE. 

rf'  •   Jf.    WATSON  shewed  cause  against  a  rule  nisiy  The  first  count 
obtained  by  Jervisj  for  setting  aside  a  writ  of  trial,  and  all  ^j^n  wa8,^for*" 
subsequent  proceedings  on  the  ground  of  irregularity.     The  °°*  "^"ff  P*^- 
order  for  the  writ  of  trial  bad  been  obtained  on  the  SOth  of  nanulike  man- 

ncr  *  the  se* 

March,  and  the  trial  took  place  on  the  27th  of  May,  when  cond,  for  use 
a  verdict  was  found  in  &vour  of  the  plaintiff,  and  on  the  J^^  Mhethini 

on  An  accoant 
stated.  The  damages  stated  in  the  declaration,  were  502.  The  writ  of  summons  was  indorsed 
for  17t,  and  the  particulars  claimed  16/.  for  rent,  and  2L  damafes  for  non-repatr  and  improper 
use  of  premises.  A  Terdict  was  found  for  the  plidntiflT.  The  C^urt  set  aside  tne  proceedings  on 
the  ground  that  it  was  not  a  case  within  the  meaniog  of  the  3  &  4  Wm.  4,  c.  42,  s.  17 ;  but  without 
costs,  as  the  defendant  might  have  olgected  to  the  order  bttng  made,  or  moved  to  set  it  aside  when 
made. 
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also  contained  in   the  declaration.     There,  the  Court  of  1841. 

Exchequer  also  held  that  the  action  might  be  tried  on  a  writ  ^[^^^^ 

of  triaL      Those  two  cases  were  perfectly  analogous  to  thie  «• 
present,  and  therefore,  the  present  rule  ought  to  be  discharged. 

Jervisy  in  support  of  the  rule,  contended  that  the  present 
case  did  not  come  within  the  meaning  of  the  3  &  4  Wm.  4, 
c.  42,  s.   17.     In  the  case  Jacquet  v.  Bowery  {a)  the  first 
count  of  the  declaration  was  for  wrongfully  discharging  the 
plaintiff  and  his  wife  irom  the  service  of  the  defendant 
The  second  count  was  for  wages.     The  sum  indorsed  on 
the  writ  of  summons  was  6L  19«.,  and  the  particulars  stated 
the  action  to  be  brought  for  5/*  19*.  arrears  of  wages,  and 
for  such  damages  as  the  jury  might  give  by  reason  of  the 
plaintiff  and  his  wife  having  been  discharged  by  the  defend- 
ant without  notice.       The  plaintifis  recovered  a  verdict  for 
15/.  19*.     The  Court  of  Exchequer  held,  that  the  sheriff 
had  no  jurisdiction  to  try  this  cause  under  the  3  &  4  Wm.  4, 
c.  42,  s.  17,  as  that  statute  only  applied  to  cases  where  the 
claim  could  be  indorsed  according  to  the  true  meaning  of 
2  Reg.  Gen.,  H.  T.  2  Wm.  4.    There,  the  Court  took  time 
to  consider,  and  Mr.  Baron  Parke  delivered  the  judgment 
of  the  Court,  and  observed,  "  On  considering  the  words  of 
that  clause,  the  Court  are  of  opinion  that  it  was  not,  and 
that  no  writ  of  trial  can  be  sent  to  the  sheriff,  unless  the 
whole  debt  or  demand  of  the  plaintiff  is  of  such  a  nature  as 
may  be  indorsed  on  the  writ  of  summons,  acconling  to  the 
true  meaning  of  the  2  R.  H.  T.,  2  Wm.  4.     It  is  true,  that, 
on  one  point  there  was  a  limit  in  this  case,  viz.,  so  far  as 
regards  the  amount  of  the  sum  sought  to  be  recovered  in 
the  shape  of  wages  for  by-gone  service,  which  served  to 
explain  the  nature  of  the  plaintiff's  demand  so  far,  but  it 
by  no  means  followed,   that  the   sum  would  be  the  fiill 
amount  of  damages   which   the  jury   would   give.     Tliat 
depended  entirely  on   the  peculiar  circumstances   of  the 
case;    in    other    words,   the   damages   were    uuliquidated 
damages,    and,  consequently,  not  within  the  statute.     It 

(a)  Ante,  vol.  7,  p.  331,  S.  C.  ^  5  M.  &  W.  155. 


h*  -nai  iia    lui  \aKt  -luts  'ill  iie  i7tii   ji"  Miiv,     Aijuo- 

tominanuo,     TTie    ^u  it    mie    mua    be     siai 
Ttthniu  :naa^ 

Sale  jhtwinig  \ruiuxu  cua 


Th-  BwiwMw     /*  (iRTP^SCVE  *hewed  cause  against  a  rule  obtained  bj 
'^igi^Sl"-^  ^fhh^Uk  calling  on  the  plaintiff  to  shew  came  whv  the 
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testatum  capias  ad  satis&cieDdum  should  not  be  set  aade,  on  1 841 . 
the  ground  that  the  ori^nal  capias  ad  satis&ciendum  had 
been  issued  into  the  county^  wherein  the  venue  in  the  action 
was  laid.  This  objection  only  amounted  to  a  mere  irre- 
gularity, as  according  to  the  case  of  Davidson  v.  Dunne  {a), 
the  defect  might  be  cured,  by  the  production  of  a  regular 
writ  of  capias  ad  satis&ciendum,  even  after  a  rule  had  been 
obtained  to  set  aside  the  testatum  capias  ad  satis&ciendum« 
In  that  case,  the  Court  refused  to  discharge  a  defendant 
out  of  custody,  on  a  testatum  capias  ad  satisfaciendum,  on 
the  ground  that  the  indorsement,  pursuant  to  the  rule  of 
H.  T.,  2  &  3  Geo.  4,  of  the  defendant's  place  of  abode,  had 
not  been  made  (6).  The  execution  had  issued  in  the  year 
1835,  and,  after  that  lapse  of  time,  the  defendant  was  too 
late  to  take  advantage  of  a  mere  irregularity. 

Archbold^  in  support  of  the  rule,  contended,  that  the  pre- 
sent objection  rendered  the  writ  of  testatum  capias  ad  satisfa- 
ciendum, not  merely  irregular,  but  nulL  The  venue  in  the 
action,  and  the  judgment  were  in  London,  while  the  writ  of 
execution  was  issued  into  Suny.  Tlie  judgment,  did  not, 
therefore,  warrant  the  execution.  There  being  no  judgment 
to  support  the  execution,  it  was  a  mere  nullity.  Tlie  lapse 
of  time  was,  therefore,  immaterial  Tliat  might  have  the 
effect  of  curing  an  irregularis^,  but  could  not  cure  a  nullis^. 

WiGHTMAN,  J. — The  writ  is  clearly  not  void;  the  plaintiff 
might  have  amended,  but  he  has  not  The  irregularity  still 
remains  consequently.  But  as  the  defendant  does  not 
come  to  take  the  objection,  until  after  the  lapse  of  six  years, 
I  think  he  is  too  late.  The  present  rule,  must,  therefore, 
be  discharged,  but  without  costs. 

Rule  discharged,  without  costs. 

(a)  Amte^  vol.  4,  p.  119.  OMif,  voL  7»  p.  322,  andBiroim  v. 

(6)  See  Beityei  v.   T^koMpfoay      Uwimm,  on/e,  voL  8,  p.  4. 


^  „^  Sm  XAXTIX  sf^eaxtd  to  »faow  cube  against  a  nilefor 

*  "  vcfntc  aotie  >a  AwanL  and  «a>  aboot  to  read  affidani?  in 

!^  ^  /rtw  mc  £iiJ  obiecad  that  the  affidariu  were  doi 

niK  X  Hamptfti    _\crtri!nato  ihe schedule  oftbeo^  Geo.  3,c.l^. 

■s^  jccix  a£davis  c!£iiHt  repaired  a  Asmp :  aod  tbe  o  Geo  1. 

"^  c.  41,  ie  .joject  jt'  wLith  waa  to  repeal  tbe  previous  sUiott 

^.  '^  aaia  sampE  oa  I^tfsl  proceeding  in  general  had  not  afiecttd 

B>9<  >a  dte  pn^ei^  ca^.     Ic  ilie  third   scbetliile   to  the  latter  an. 

IB.  the  pruvJHon  "as.  iHat  no  stamp  should  be  necesaairm 

^,3^  "  affidaviti  lo  be  fikd,  read,  tx-used  in  any  action  orfKiVui 

K"  ^  anj  of  the  Crarta  of  law  at  Westminster."     In  the  jOTsem 

4err^  csdc  oo  actioQ  had  becn  commenced,  but   the  parties  hiJ 

pkI  submined  their  differences  to  arbitration    br   deed.    Tbe 

•  "^  affidavii^,  therefore,  sought  to  be  used  on  the  other  ade. 
•iin  were  not  affidavits  in  anv  action  or  suit,  and,  tfaeteK>re,  conM 
^^0^  not  be  read  nithoat  a  stamp 

*^^  S.  Martin,  in  suppon  of  the  nile,  contended  that  ilio  ol>- 

ill  jection  being  so  piireW  technical,  the  Court  would  allow  tiim 

•ui^.  to  swear  fresh  affidavit',  and  enlai^  the  rule  for  that  [hj^ks- 


third uvi (that       CoixRiWJE,  J. — I  ihiiik  that  thc  rule  must   be  enlarged: 

■■■rd^ouid     and  if  anything  can  be  made  of  the  objection    that  tin 

Uvins  bp'n       «lfi<laviLs  havc  been  sworn  afler  the  time  for  shewing  cau.*i 

iMdriiysn        iliat  iibjection  will   bo uiten  to di^ussion.     Tbo  partyshe"- 

umpire  >tin  unu  *        * 

of  tin'  arbitrk-     ing  caiisc  must  pay  all  costs  consequent  on  the  enlargemeii 

tort,  Kilhnul  _    ,  , 

Mj  tmthi-t  "'  ll'f  rule. 

(\rart"wi 'iTiiii-  ^"'®  enlarged  accordingly  ((>'■ 

the  ■ward. 

Martin  afterwards  shewed  cause  on   the    merits.     Tin 

(a)  Tlie4  &  5  Vict.  C.  34,  B.  1, 
amends  5  Geo.  4,  c.  41,  ani]  pro- 
viilei,  that  no  atamp  shall  be  ne- 
coasary  on  any  "  affidaviti  what- 
■oever,  whether  to  be  read,  filed, 
or  uaed  in  the  aald  Courla,  or 


r»iiit,o 


before  judges,  i 

oflicerf,  in  any  action  < 

otberwiie  howsoever." 

Ifii  SttBt  parte  fVatkint.pof 
p.  97*. 
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ground  on  which  the  rule  had  been  obtained  was,  that  the  1841. 
arbitrators  had  not  duly  consulted  with  each  other  previous 
to  making  their  award.  It  appeared  by  the  affidavits  that 
a  cause  and  all  matters  in  difference  between  the  parties  had 
been  referred  to  the  award  of  certain  persons  named, 
**  James  Keyton  and  Henry  Buxton,  and  of  such  third 
person  as  they  should  nominate  before  they  proceeded  to  act, 
or  of  a  majority  of  them  in  case  they  could  not  unanimously 
agree."  On  the  part  of  Templeman,  the  arbitrator  Keyton 
had  been  nominated,  and  on  the  part  of  Reed,  Buxton  was 
nominated.  Pursuant  to  the  submission,  the  arbitrators 
so  appointed,  chose  a  person  named  Holt  as  the  umpire. 
Accordingly,  several  meetings  were  held,  which  were  attended 
by  all  the  arbitrators.  In  none  of  them,  however,  did  Holt, 
the  umpire,  take  any  active  part,  but  merely  attended  and 
took  notes.  At  length,  the  arbitrators  appointed  by  the 
parties  absolutely  disagreed  with  respect  to  the  allowance  of 
certain  iti^ms,  so  that  it  became  impossible  that  they  should 
reconcile  their  judgments.  It  was  then  arranged  between 
them,  that  each  of  the  arbitrators  should  furnish  a  statement 
as  to  what  he  thought  should  be  the  substance  of  the  award, 
and  that  then  the  umpire  should  determine  what  the  award 
should  be.  The  statements  were  furnished  according  to 
this  arrangement,  and  Holt,  in  conjunction  with  Keyton, 
without  any  further  meeting  of  the  three  arbitrators,  on  the 
2nd  Januaiy  made  an  award  in  favour  of  Templeman. 
The  objection  was,  that  an  award  so  made,  not  being  the 
result  of  consultation  by  all  three  arbitrators,  it  was  not  an 
award  in  conformity  with  the  submission.  The  case  of 
jlllen  V.  Perring  (a)  was  an  authority  in  answer  to  the 
rule.  The  affidavits  were  extremely  contradictory  on  both 
sides.     The  effect  of  them  are  stated  in  the  judgment. 

Jervis  and  Ball  supported  the  rule,  and  cited  Potter  v. 
Newman  (b). 

Cur*  adv.  tmlL 

(a^  5  N.  &  M.  374  i   S.  C.  3         (6)  Ante,  Tol.  4,  p.  504 ;  S.  G. 
Ad.  k  ED.  245.  2  M.,  C.  &  R.  742. 
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CoiiBRfPOR^  J*— This  was  a  motion  to  set  aade  ao  award 
OMide  by  two  out  of  three  art>itrator8;  and  the  substantial 
questioi  is,  whether  they  have  made  it  without  due  consulta- 
lion  with)  or  intimation  given  to  the  other  arbitrator.  The 
refisrence  was  '<  to  the  award  of  James  Eeyton  and  Heniy 
Buxton,  and  of  such  person  as  they  shall  nominate  befcMre 
they  proceed  to  act,  or  of  a  majority  of  them  in  case  they 
cannot  unanimously  agree."  The  principle  on  whidi  this 
case  must  be  decided  is  quite  dear.  The  parties  are  desirous 
of  having  theirdispute  settled  by  a  unanimous  award  of  three, 
and  no  award  of  two  can  be  good  until  the  third  has  had  a 
fiill  opportunity  of  joining  in  it,  and  has  declared  his  dissent 
from  it,  or  withdrawal  from  the  reference.  It  is  necessary 
to  see  whether  in  substance  this  principle  has  been  acted  on  in 
the  present  case.  As  might  be  expected,  the  affidavits  are  not 
quite  agreed;  but  it  appears  that  the  two  arbitrators,  nomi- 
nated by  the  parties  respectively,  having  difiered  about  the 
allowance  of  some  it^ns,  it  was  proposed,  and  finally  agreed, 
that  each  should  furnish  the  third  who  had  attended  the 
{wevious  meetings  and  taken  notes,  with  a  statement, 
containing  his  view  of  the  case,  and  what  should  be  the 
proper  award.  Buxton,  the  nominee  of  Beed,  swears  to 
an  understanding,  that  when  Holt  had  examined  these 
papers,  he  should  give  notice  of  another  meeting.  This  is 
denied  by  Keyton  and  Holt,  who  treat  the  latter  rather  as 
an  umpire,  whose  office  it  had  become  to  decide  between 
the  former  and  Buxton.  This  was  certainly  an  erroneous 
view  of  the  agreement  to  relbr,  but  not  in  itself  conclusive 
of  the  case.  The  three  never  met  again,  according  to 
Buxton's  statement,  which  hasinot,  in  my  i;^»nion,  reoeived 
a  satisfactory  contradiction  in  this  reqpect  He  heard  no 
more  of  the  proceeding;  took  nofiuther  part  in  it;  nor  had 
any  opportunity  of  doing  so,  until  two  days  afler,  on  the 
3l8t  December,  when  he  received  a  note,  which  he  annexes 
to  his  affidavit,  from  Mr.  Holt,  returning  him  his  papers, 
and  stating,  **  that  he  and  Mr.  Keyton  had  agreed  on  the 
amount  to  be  paid  by  Beed  and  Templeman ;  and  that  as 
it  would  be  needfid  to  add  the  expenses  to  that  amount,  he 
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widied  to  have  BnztonV  charges;  that  he  and  KeytoD  would  184 1. 
each  chai^ge  five  guineas^  and  that  if  that  amount  woald  ip^^,^^^ 
satisfy  Buxton,  the  blank  might  be  filled  up.''  The  language 
of  this  note  seems  to  import  that  Hoh  and  Keyton  had  met 
in  the  absence  of  Buxton,  gone  through  the  aocountSi  and, 
at  least,  it  shews  clearly  that  they  had  definitively  settled 
the  terms  of  the  awards  even  if  they  had  not  gone  the  length 
of  preparing  the  draft  of  it.  Supposing  all  this  to  have  been 
done,  I  have  no  diflSeulty  in  saying  that  the  award  could 
not  stand.  However  strong  the  differences  might  have  been 
between  Buxton  and  Keyton,  up  to  the  conclusion  of 
the  last  meeting,  nothing  had  occurred  which  warranted 
E^eyton  and  Holt  in  considering  the  two  statements  apart, 
and,  finally,  making  up  their  minds  without  fiirther  re- 
ference to  Buxton.  If  the  representations  made  on  the 
other  side  be  true,  that  Holt  considered  both  statements 
by  himself,  and  having  made  up  his  mind  to  agree  with 
Keyton,  communicated  that  resuh  to  each ;  still  if  it  rested 
there,  I  should  equally  think  the  award  could  not  be  sus- 
tained ;  for,  as  yet,  the  three  had  never  consulted  together. 
Holt's  view  of  the  case  and  his  reasons  had  never  been  pre- 
sented to  the  mind  of  Buxton ;  and  they  had  parted  without 
any  direct  renunciation  by  him  of  any  fiuther  interference. 
On  the  contrary,  it  is  dear  that  he  intended  to  act,  if  Holt 
had  agreed  with  his  views,  which  at  least  he  supposed  possible. 
Holt,  therefore,  would  have  been  bound  to  bring  the 
arbitrators  again  together  if  he  could,  and  present  his  view 
and  reasons  for  it  to  their  consideration ;  for  it  by  no  means 
followed,  firom  the  difference  of  the  two,  that  Buxton  might 
not  be  convinced  by  his  argumentSL  This  brings  me  to  the 
last  important  quesdon  in  the  case,  whether  Buxton  had- an 
opportunity  afforded  him  of  another  meeting  to  consider  of 
the  award.  This  is  asserted  on  the  one  side  and  denied  on 
the  other.  If,  indeed,  Buxton's  account  of  the  transaction 
be  true,  and  the  note,  as  it  would  be  understood  by  any 
ordinary  reader,  truly  represents  what  had  passed,  I  think 
the  offer  of  another  meeting  of  little  importance;    for. 


IMS 


«b  adifr  ii 


h  RSl* 


imxMMMt^taiitt  wiA  liuttof  Bimony  and  vjih  ibe&ar  oif 
of  the  iMie :  and  if  tfarr  di&r,  I  thiok  it  move  sdt  to 
opoD  the  written  docnmenL  I  anv  tfaerefiMC^  opoo 
wfarJe,  lurjiagbt  to  the  conrltwon  that  tlie  ofafecdon  is  v 
CMity  and  that  the  miscamage  arose  from  the  aifaitration  n 
taking  the  datr  ther  had  to  peifccm.  Holt  seems  to  b 
thought  that  his  active  interference  wns  not  to  oomma 
till  Keyton  and  Buxton  differed  finallT,  and  Kevtooi 
Buxton  that  they  were  to  represent  their  lespectire  i 
niinora,  and  act  as  advocates  instead  of  judges.  Cov 
of  law  will  always  construe  awards^  and  hear  motions 
s[K;cting  them  with  a  desire  to  sustain  the  judgment  of  i 
tribunal  which  the  parties  have  selected,  and  which  in 
many  instances  act  most  beneficially  for  them  ;  but  I  m 
say  that  I  the  less  regret  the  conclusion  I  am  now  brouf 
to,  I>ccau8e  references  of  this  kind,  which  are  firequeo 
rcsorte<i  to,  are,  in  my  opinion,  senseless  and  mischieYO 
founded  on  a  totally  wrong  principle,  expensive  in  tl 
oi)cration,  and  constantly  ending  in  £ulure  and  disappoi 
mcnt. 

Rule  absolute 
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Fry  V. .  MoNCKTON. 
{Before  the  fowr  Judgea) 

In  this  case  the  defendant  had  put  several  special  pleas  on  where  issues 
the  record,  issue  was  joined  upon  them,  and,  at  the  trial,  ha^wli^'^" 
a  verdict  on  these  issues  was  found  for  the  plaintiff.     But  ^o"?<^.5?'^  **»« 

,  plaintiff,  the 

the  learned  Judge,  before  whom  the  tnal  took  place,  was  jud^e,  at  the 
afterwards  applied  to  on  behalf  of  the  defendant,  and  certified  underthe  \  '  ' 
under  the  4  Anne,  c  16,  s.  5,  that  there  was  probable  cause  '^""^»  ^-  '^» 
for  the  defendant  pleading  these  pleas.     The  Master,  acting  that  the  do- 
on  that  certificate,  refused  to  allow  the  plaintiff  the  costs  probable 
of  thoBe  issues  on  taxation.  ^^'l.y, 

pleas,  and, 
_   ,  ,   -  -  ,  1        1      ■»»  under  this  cer- 

Erle  now  moved  for  a  rule  to  shew  cause  why  the  Master  tificate,  the 
should  not  review  his   taxation  of  costs.     The  title  of  a  notw\th8Stfid- 
party  to  costs  upon  particular  issues,  now  depends  on  the  u^jS®'?*!S; 
rules  of  Hilary  Terra,  4  Wm.  4  (a),  and  on  them  alone.     It  4,  s.  7,  allow 
is  true,  that  the  case  of  Robinson  v.  Messenger  (i)  seems  the  cofu  of 
an  authority  the  other  way ;  but  it  is  submitted  that  due  ^^2Lw»"^ 
weiirht  was  not  iriven  there  to  the  authority  of  the  New  whether  such 

a  eertificmfte 

Rules.     The  Rules  must  be  taken  to  be  part  of  the  statute,  cm  be  granted 
3  &  4  Wm.  4,  c.  42,  s.  1,  by  the  authority  of  which  they  S^^J-^if "" 
were  made.     As  those  Rules  clearly  state  when  a  parly  is  ^*^- 
entitled  to  costs,  all  the  previous  practice  on  that  subject  must 
be  considered  as  repealed  by  those  Rules.  Now  the  statute  of 
William  declares  that  a  plaintiff  is  entitled  to  the  costs  of 
issues  on  pleas  found  in  his  favour ;  and  it  gives  no  power 

(a)  First  General  Rnles  and  plaint,  or  ground  of  answer,  in  re- 

Regnlations,  No.  7>  on/e,  vol  2,  spect  of  each  count  or  plea,  he  shall 

p.  318,  "  Upon  the  trial  where  be  liable  to  the  other  party  for  all 

there  is  more  than  one  count,  the  costs   occasioned    by    such 

plea,  &c.,  upon  the  record,  and  the  count  or  plea." 
party  pleading  falls  to  establish         (6)  8  Adol.  &  £11.  606 ;  S.  C. 

a  distinct  subject  matter  of  com-  3  N.  &  P.  585. 
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to  the  Judge  to  certify  to  deprive  the  plaintiff  of  die  eo 
of  such  iflBues.  The  certificate  was»  iherefiMe,  gnocU 
without  authority,  and  cannot  deprive  the  plaintiff  of  1 
coats  of  those  issues  to  nHiidi  he  is  oititled  by  the  terms 
the  New  Rules.  Besides,  the  certificate  is  bad  on  anod 
ground.  Even  if  the  Judge  had  power  to  grant  it,  one 
the  statute  of  Anne  he  had  no  power  to  giant  it»  except 
the  time  of  the  triaL  Here  it  was  granted  behind  the  bi 
of  the  party.  [PaUeson,  J. — I  am  not  sure  that  that  i 
ri^t.  The  Court  entertained  doubts  <mi  that  pomt 
Robifuon  v.  Meuenger."] 


Per  Cubiajc — We  cannot  now  unravel  the  dedsioQ 
Robinson  v.  Messenger. 

Rule  lefiised. 


An  aimeanuiee 
enterea  by  the 
plaintiiri  at- 
torney for  the 
defendant  is  ir- 
regular, if  it 
omits  the  wordf 
**  according 
to  the  sUtute/' 
as  prescribed  in 
the  form  con- 
tained in  the 
schedule  to 
the  2  Wm.  4, 
0.39.  (The 
Uniformity  of 
Process  Act) 


CoDBINGTON  V.  CuBLEWI& 

JdAYLEY  shewed  cause  against  a  rule  nisi,  obtained  b 
Petendorfff  calling  on  the  plaintiff  to  shew  cause  why  th 
appearance  entered  by  him,  and  all  subsequent  prxxreedingi 
should  not  be  set  aside,  on  the  ground  of  its  not  fbllowioj 
the  form  given  in  the  schedule  to  the  2  Wm.  4,  c.  39.  Tb 
form  given  in  the  schedule  to  the  statute  was,  '^  G.  K 
attorney  for  the  plaintiff,  appears  for  the  defendant  C.  D. 
according  to  the  statute."  The  form  adopted  by  the  plain^ 
tiff  in  the  present  case  was,  ^*  John  Burt,  attorney  for  tlu 

plaintiff,  appears  for  the  defendant  Curlewis,"  omit 

ting  the  words  '*  according  to  the  statute."  Bay  ley  sub 
mitted  that  this  was  an  immaterial  omission,  and,  therefore 
did  not  vitiate  the  appearance.  In  Forbes  v.  M<is€m  {a\  i 
was  held  that  the  omission  of  immaterial  particles  in  th 


(a)  AnitSt  vol.  3,  p.  104. 
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writ  of  capias  would  not  constitute  such  an  irregularity  as        1841. 
the  Court  would  notice,  provided  the  omissions  did  not  alter   codeingtoh 
the  meaning  of  the  writ.     Here  it  could  not  be  said  that     cu^^^ig. 
the   omission  of  the  words  in  question  would  alter  the 
meaning  of  the  appearance  entered  by  the  plaintiff. 

Petersdorffy  in  support  of  the  rule,  contended  that  a 
variety  of  cases  had  shewn  the  necessity  of  strictly  pursuing 
the  forms  given  by  the  Uniformity  of  Process  Act.  The 
form  given  in  the  schedule  as  to  what  the  appearance  ought 
to  be  was  materially  different  where  the  appearance  was 
entered  by  the  defendant  himself  or  by  the  plaintiff  for 
him.  If  the  appearance  was  entered  by  the  plaintiff's 
attomey^or  the  defendant,  without  stating  that  it  was  done 
according  to  the  statute,  an  inconsistency  and  illegality 
would  appear  on  the  record;  for  then  the  same  person 
would  appear  to  be  acting  as  attorney  both  for  the  plaintiff 
and  the  defendant,  which  was  illegal ;  HuUon  v.  Hutson  (6), 
Todd  V.  Gompertz  (c). 

WioHTMAN,  J. — The  appearance  is  clearly  irregular,  and, 
therefore,  the  rule  must  be  made  absolute,  but  without  costs. 
The  ground  of  my  judgment  is,  that  the  appearance  en- 
tered by  the  plaintiff  is  not  in  conformity  with  the  direc- 
tions of  the  Uniformity  of  Process  Act.  It  is  necessary 
that  the  forms  prescribed  by  the  act  should  be  complied 
witL  The  present  rule  must,  therefore,  be  made  absolute, 
but  without  costs. 

Rule  absolute,  without  costs. 

(a)  7  T.  R.  7.  ih)  dnte,  voL  6,  p.  i96. 
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♦•^  i  ^%5-.  frv:;.  ••/fr  :.!;r>>es:  cej^"^  cf  enonnirv  to  the  low« 
'U'/rti-  '/*  ',,';/:i '<».;>."..  There  U  r.o  case  which  goes  t 
Kn/»}j  of  *\tf:'A\u'/  ifiat  the  mere  fact  of  having  been  co 
yj'  t/ 1\  i,S  a  rofii-plra/ry  i.s  a  sufficient  ground  for  striking 
hUotiity  off  tlu'  roll/  All  that  the  Court  would  consic 
ill   til  in   mm:  waH  tlie    fact  of   the   convictions;    and  i 


(a)  Ante,  vol.  1,  p.  174. 
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cording  to  the  case  cited,  the  mere  &ct  of  conviction  was  1841. 
not  enough  to  warrant  the  Court  in  striking  an  attorney  in  the  matter  of 
off  the  roll ;  if  not,  it  could  not  be  a  suflScient  ground  for  Hawdonb. 
preventing  his  getting  on  the  roll  It  was  admitted  that  he 
had  been  punished  for  the  offence.  But,  if  this  opposition 
was  allowed  to  prevail,  his  punishment  would  be  never- 
ending,  as  the  conviction  would  operate  as  a  perpetual 
disability,  that  could  hardly  be  considered  as  consistent  with 
justice.  In  the  case  of  the  The  King  v.  Greenwood  (a), 
where  an  attorney  had  been  absolutely  struck  off  the  roll 
for  malpractice;  on  application  afterwards,  he  was  allowed 
to  be  re-admitted ;  and  the  Court  then  observed,  **  that  the 
striking  off  the  roll  was  not  to  be  understood  as  a  perpetual 
disability,  but  was  sometimes  meant  only  as  a  punishment, 
and  might  be  considered  in  the  light  of  a  suspension  only, 
if  the  Court  sees  cause."  For  these  reasons,  and  on  the 
authority  of  the  cases  cited,  it  was  submitted  that  the 
applicant  was  entitled  to  be  re-admitted. 

WiGHTMAN,  J. — I  am  of  opinion  that  a  person  who  has 
been  convicted  of  a  conspiracy  to  extort  money  by  means 
of  libels,  is  not  a  fit  person  to  be  placed  on  the  roll  of 
attorneys  of  this  Court 

Re-admission  refused. 

(a)  1  W.  Black.  222. 


Doe  d.  Pitcher  r.  Roe. 
Jb  ORTESCUE  shewed  cause  against  a  rule  nisi,  obtained  Wbere  a  de- 
by  Peteridorff,  calling  on  the  tenant  in  possession  of  certain  ejectoent 
premises  in  the  county  of  Surrey,  to  shew  cause  why  he  should  ^"^'^^  been 

^  .,  .  .  putoutofpos- 

not  deliver  up  the  said  premises,  or  why  an  attachment  session  by  the 
should  not  issue  against  him  for  having  improperly  {)osscssed  possession 

g^ven  to  the 
lessor  of  the  nlaintifl^  afterwards,  on  the  same  day,  forcibly  resumed  possession  of  the  premises, 
the  Court  ordered  a  writ  of  restitution  to  issue  within  a  wedL,  the  defendant  paying  the  costs 
of  the  application  for  the  writ. 
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1841.  himself  of  them.  The  hcta,  material  for  the  present 
^;;;>^  inquiry,  were,  that  the  tenant  had,  as  it  was  suggested, 
^rrcuEK  insularly  possessed  himself  of  the  premises  in  question 
Roe.  after  the  lessor  of  the  plaintiff  had  been  let  into  possession. 
A  rule  of  Court  was  then  obtained  for  a  writ  of  restitution, 
and  the  writ  issued  accordingly.  The  sheriff's  (^cers 
accordingly  proceeded  to  the  premises  in  the  afternoon, 
and  having  dispossessed  the  tenant,  gave  possession  of 
them  to  the  lessor  of  the  plidntiff  In  the  night  of  the 
same  day,  the  tenant  came  to  the  premises  and  took  forcible 
possession  of  them.  On  this  state  of  facts,  the  present 
rule  was  obtained.  It  was  submitted  that  the  tenant,  being 
in  possession,  the  proper  course  for  the  lessor  of  the  plaintiff 
to  pursue  was  to  bring  an  action  of  ejectment,  so  that  the 
respective  rights  of  the  parties  might  be  tried  according  to 
the  course  of  the  law,  and  not  by  this  summary  application  to 
conclude  the  question.  The  tenant  claimed  under  the  will 
of  the  same  ancestor  as  the  present  applicant ;  and,  being 
in  possession,  the  Court  would  not  look  to  the  means  by 
which  that  possession  was  acquired,  but  would  leave  the 
party  who  now  sought  to  distiu'b  the  possession  to  the  usual 
remedy  which  the  law  prescribed,  namely,  an  action  of 
ejectment  In  the  case  of  Kingsdale  v.  Mann  (a)  ^  the 
sheriff  delivered  possession  by  virtue  of  a  habere  &cia8 
possessionem,  in  the  morning.  Some  hours  after  the  sheriff 
was  gone,  the  party  in  possession,  the  defendant,  came  and 
turned  him  out  again.  The  Court  then  said,  '^If  the 
plfidntiff  had  been  turned  out  immediately  after  he  was  put 
into  possession,  or  while  the  sheriff  and  his  officers  were 
there,  an  attachment  might  have  been  granted ;  for  this  had 
been  a  disturbance  to  the  execution,  and  a  contempt ;  but 
being  several  hours  after,  curia  dubitavit"  Secondly,  it  was 
agreed  ^'that  the  Court  might  grant  a  new  habere  facias 
possessionem,  if  the  fieri  was  not  returned."  In  that  case, 
therefore,  only  a  few  hours  having  elapsed  between  the 

(a)  1  Salk.  321. 
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possession  being  taken  and  the  interference  of  the  defend-        1841. 
ant,  the  Court  refused  an  attachment    Here  a  much  longer 
space  of  time  had  elapsed  between  the  time  of  giving  and 
resuming  possession,  and,  therefore,  the  Court  would  not 
interfere  as  proposed. 

Petersdorffy  contra,  was  stopped  by  the  Court 

WiGHTBiAN,  J. — I  shall  not  make  the  rule  absolute  for  an 
attachment;  but  I  shall  make  it  absolute  for  a  fresh  writ  of 
restitution,  to  be  executed  within  a  week.  The  rule  for 
the  writ  of  restitution  on  the  former  occasion  was  rendered 
perfectly  abortive  by  the  conduct  of  the  defendant  He 
must  pay  the  costs  of  this  application,  also  within  a  week. 

Rule  absolute  accordingly. 


Ezparte  Faith  and  Another. 

•/u  •  CHAMBERS  moved  for  a  rule  to  shew  cause  why  if  an  attorney 
an  attorney  of  this  Court  should  not  pay  over  a  sum  of  150A  T^^T?*  ^t 


character  of 


to  the  apphcant,  under  these  circumstances.     The  attorney  steward,  monty 

,  ,  ,.       .  _  ,     ^       fipom  his  client, 

against  whom  the  apphcation  was  made  was  steward  of  a  which  it  is  rog. 
manor  in  which  the  fines  to  the  lord  were  uncertain.     The  propcrirso  rel 
applicants  were  the  surrenderees  of  copyhold  lands  in  the  ^^'  ^Sf  ^ 
manor,  on  which  they  were  about  to  build  houses ;  and  it  compel  him. 
was  agreed  between  them  and  the  steward,  on  the  part  of  refund  it. ' 
the  lord,  that  a  certain  fine  of  10«.  per  house  should  be 
taken  in  lieu  of  the  uncertain  fines,  and  a  deed  between  the 
lord  of  the  manor  and  the  applicants  was  executed  to  that 
effect     The  steward  acted  as  attorney  for  the  applicants  in 
this  particular  transaction;  and  besides  charging  them  a 
sum  of  50L  for  costs  as  attorney,  he  exacted  an  amount  of 
150/.  in  lieu  of  fees,  which  he  claimed  as  compensation 
for  the  loss  of  fees  on  the  transaction  as  steward.     On  com- 
munication with  the  lord  of  the  manor,  it  was  ascertained 
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1841. 


Ex  parte 

Faith 

aad  Another. 


that  he  had  no  right  to  those  fees.  The  object  of  the 
present  application  was  to  compel  him  to  refund  the  latter 
amomit 

WiGHTBfAN,  J. — Having  received  that  sum  as  steward? 

M.  Chambers,  He  was  acting  as  attorney  for  the  appli- 
cants at  the  same  time  that  he  received  it 

W1QHTMAN9  J. — I  don't  think  that  the  accidental  circmn- 
stance  of  a  steward  acting  as  an  attorney  at  the  time  of 
receiving  certain  money  in  the  character  of  steward  renders 
him  liable  to  be  called  on  summarily  to  refund  that  money. 
I  think  that  would  be  carrying  the  cases  much  further  than 
any  of  them  have  hitherto  gone. 

Rule  refused  (a). 

{a)  See  Bx  parte  Corpus  ChruH     over  a  steward  who  is  also  an 
College,  6  Taunt.  105,  as  to  the      attorney, 
summary  jurisdiction  of  the  Court 


Where  an  at- 
torney applies 
to  bo  struck  off 
the  rolls  at  his 
own  reauest, 
the  affidaTit 
supporting  the] 
application, 
must  be 
stamped. 


Exparte  Watkins. 

W  ARREN  applied,  at  the  instance  of  an  attorney,  that 
he  might  be  struck  off  the  roll,  he  being  desirous  of  leaving 
the  profession.  The  affidavit,  on  which  the  facts  supporting 
the  application  were  stated,  was  not  stamped;  and  after 
the  decision  of  the  matter  of  Templeman  v.  Reed{a\  such  an 
affidavit  ought  to  be  stamped,  according  to  the  provisions  of 
the  55  Greo.  3,  c  184,  notwithstanding  the  5  Geo.  4,  c.  41. 

Coleridge,  J. — I  find,  on  inquiry  firom  the  Master,  that 
such  an  affidavit  has  always  been  required  to  be  stamped. 


Application  refused. 


(a)  Ants,  p.  962. 
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1841. 
MiERS  r.  LOCKWOOD.  ^' V — ' 

FT  ARREN  shewed  cause  against  a  rule  nisi^  obtained  by  where  a  re. 
C.  Jonesy  calling  on  the  plaintiff  to  shew  cause  why  the  ^m  taken  in 
replevin  bond  in  this  case  should  not  be  set  aside,  or,  in  *  penalty, 

■■  ^  ^  greater  than 

the  alternative,  why  proceedings   thereon  should  not  be  the  amouut  of 

stayed  on  payment  of  \2L  7«.,  the  appraised  value  of  the  ed,  and  with  a' 

goods  distrained,  together  with  the  costs  of  assigning  the  ^*,n j^tj^'J^  *^® 

bond.     It  was  an  action  brouirht  on  a  replevin  bond.     The  indemnify  the 

,        ,  ,  ,  ,  ^^  ,  ,        .         J    sherifffor 

bond  was  dated  on  the  17th  September,  1840,  and  assigned  granting  the 
February  1841.    The  amount  of  rent  claimed  was  13i ;  the  appeared  *that'' 
value  of  the  (roods  distrained,  as  appeared  by  the  appraise-  J^®  ^^^  ^^. 

o  -»  rr  J  ri       ^         hcen  executed 

ment,  was  12/.  7«.;  and  the  amount  of  the  penalty  in  which  in  September, 
the  replevin  bond  was  taken,  was  50L  One  of  the  terms  in-  February,  but 
troduced  into  the  condition,  besides  the  usual  terms  provided  \l^^\^'^ 
by  the  statute  of   the  11  Geo.  2,  c  19,  s.  23,  was,  that  was  made  till 

,  Easter  Term, 

the  defendant  should  indemnify  the  shenff  for  granting  the  the  Court  re. 
replevin.     The  first  objection  to  the  bond  was,  that  the  aside  on  those 
penalty  was  taken  in  a  greater  sum  than  double  the  value  of  ^J^j^^g^j^^]^,*,^ 
the  goods  distrained ;  and,  secondly,  that  a  term  was  intro-  it  was  objec- 
duced  into  the  condition   which   was  not    authorized  by  the  bond  should 
the   11  Geo.  2,  c.  19,  s.  23.      No  doubt  the  section  in  ^^tioum,'!!^ 
question  provided  that  the  amount  in  which  the  bond  was  *****  *^®  ^z 

*  *  ^  quent  practice 

to  be  taken,  should  be  in  double  the  value  of  the  goods  so  to  do,  and 
distrained,  and  no  provision  was  introduced,  authorizing  the  v.  ore  the  only 
sheriff  to  obtain  fix)m  the  person  replevying  a  bond  of  in-  [n\^erinir"t*o 
demnity ;  but,  as  aeainst  this  defendant,  the  bond  was  valid  »p*J;  wide. 

....  The  terms 

to  the  extent  of  the  penalty  in  liquidation  of  the  rent  due  on  which  the 
and  the  double  costs.  There  was  nothing  in  the  section  prJIJeedings  on 
in  question  to  prevent  the  sheriff  from  taking  a  bond  con-  J,|^J^J;^  j^^* 
ditioned  in  the  manner  here  admitted.  No  authority  could  instance  of  the 
be  produced  which  shewed  that  the  bond  must  be  in  strict  jmyment  of  the 
conformity  with  the  terms  of  the  statute.  In  Austen  v.  K^^""" 
Howard  (a)  it  was  held  that  the  bond  miffht  be  iriven  by  *f  ^^^\  '=* '«« 

^      '  OCT./         jj,.jyj    jIj^ 

_  .  r«  amount  of  rent 

(a)  7  Taunt.  28 ;  See  Hucker  v.  GordUm,  3  Tyr.  107.  due,  the  double 

costs,  and  the 
costs  of  the  application. 
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1841.        only  one  surety.     In  Dunbar  Y.Dunn  {a),  the  marginal 
^'■^^'^      '     note  was, "  a  sheriff  taldng  a  bond  with  sureties  firom  a  tenant 
V-  replevying  his  goods  distrained  for  rent,  is  not  bound  to 

pursue,  m  every  respect,  the  terms  of  the  11  Gea  2,  c.  19, 
s.  23  ;  and  a  bond  conditioned  to  prosecute  the  action  with 
effect,  and  to  indemnify  the  sheriff  is  good,  and  may  be 
assigned  and  proceeded  on  in  the  name  of  the  assignee  under 
the  statute,  although  it  does  not  require  by  the  condition, 
that  the  suit  shall  be  prosecuted  ^  without  delay,'  and 
although  it  contains  an  undertaking  to  indemnify  the 
sheriff."  That  was  a  decision  on  error  in  the  Exchequer 
Chamber,  and  the  Court  finally  declared,  ^^  that  the  con- 
dition to  indemnify  the  sheriff  was  consistent  with  the 
established  forms  of  replevin-bonds  as  used  in  practice ;  and 
that  there  was  no  necessity  to  pursue  so  strictly,  as  it  had 
been  urged,  the  defendant  ought  to  have  done,  the  language 
of  the  statute  in  taking  such  bonds,  as  the  1 1  Greo.  2  had 
not  declared,  that  bonds  taken  in  any  other  than  a  presented 
form,  should  be  void.  They  observed  that  the  form  of  the 
bond  DOW  in  use  was  common  before  the  statute,  and  the 
condition  was  in  every  respect  reasonable  and  unobjection- 
able ;  and  that  the  sheriff  would  be  also  entitled  to  take 
another  bond  for  his  own  indemnity,  if  that  part  of  the 
condition,  which  was  now  objected  to,  were  to  be  excluded ; 
the  effect  of  which  would  be  to  put  the  party  to  the  expense 
of  two  bonds."  Again,  in  Short  v.  Hubbard  (b)  it  was 
held,  that  a  replevin*bond  taken  by  the  sheriff,  and  con- 
ditioned for  appearance  at  the  next  county  Court ;  prose- 
cuting the  plaint  with  effect;  making  a  return  if  adjudged ; 
and  indemnifying  the  sheriff  from  all  charges  and  damages 
by  reason  of  the  replevin,  was  authorized  by  the  above 
statute.  Then  as  to  the  amount  of.  the  penalty  which  it 
was  suggested  was  excessive.  In  the  cases  of  Evans  v. 
Brander{c)i  Concanen  v. Lethbridge  (cJ),  Bakers,  Garratl{p\ 

(a)  10  Price,  54.  (c)  2  H.  BL  647. 

(6)  2  Bing.  349 ;  9  Moo.  667  ;      {d)  2  H.  Bl.  36. 
10  Moo.  107.  (e)  10  Moo.  324  ;  3  Bing.  56. 
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and  fFard  v.  Henley  (a),  the  amount  of  the  penalty  of  the  1841. 
bond  was  greater  than  double  the  value  of  the  goods  distramed,  ^J^^^^ 
and  yet  no  objection  was  taken  to  the  bond  on  that  account     .      *• 

LoCKWOOOu 

If  it  had  been  regarded  as  an  objection,  it  would,  no  doubt, 
have  been  taken.  These  two  classes  of  cases,  therefore, 
shewed,  on  the  one  hand,  that  it  was  not  objectionable  for 
a  sheriff  to  introduce  a  clause  for  his  own  indemnity  into 
the  condition,  and  on  the  order  that  there  was  no  objection 
to  taking  the  bond  in  a  penalty  more  than  double  the 
amount  of  the  eoods  distrained.  So  far  as  to  the  first 
clause  of  the  rule,  which  referred  to  the  supposed  irregularity 
in  the  bond.  Then  as  to  the  terms  on  which  the  proceed- 
ings in  the  action  might  be  stayed.  It  appeared,  by  the 
affidavits,  that  the  action  was  tried  on  the  1st  December, 
I84O,  and  a  verdict  found  in  &vour  of  the  former  defendant. 
Judgment  was  signed,  and  the  costs  were  taxed  at  97/.  No 
part  of  that  sum,  or  the  value  of  the  goods,  had  been  paid. 
A  writ  of  retomo  habendo  issued,  and  the  return  to  it  was 
that  the  goods  had  been  eloigned.  In  the  case  of  Hunt  v. 
Round  (6),  Mr.  Justice  Patteson  was  of  opinion,  that  the 
terms  on  which  the  proceedings  in  such  an  action  as  the 
present  might  be  stayed,  were  the  payment  of  the  value 
of  the  goods  distrained,  the  double  costs  and  the  costs  of 
the  application.  The  case  of  GingeU  v.  TumbuU  (c)  was 
not  inconsistent  with  his  Lordship's  view. 

CoLERiDOE,  J. — Suppose,  instead  of  the  clause  of.  in- 
demnity being  introduced  into  this  bond,  a  second  bond  had 
been  taken,  could  that  bond  have  been  assigned  ?  Suppose 
a  person  came  to  the  sheriff  for  a  replevin,  and  he  said  he 
was  willing  to  give  a  bond  in  double  the  amount  of  the 
goods  distrained,  could  the  sheriff  say  that  he  would  not 
grant  a  replevin  unless  a  bond  in  a  greater  amount  was 
given  ? 

(a)  1  Y.  &  J.  285.  (c)  3  Bing.  N.  C.  881 ;  5  Scott,  153. 

{b)  Ante,  voL  2,  p.  558. 
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fFarren.     Whether  the  sherilF  would  have  power  U 
that  was  not  necessaiy  here   to  determine ;    but  it 
quite  clear  that  the  sheriff  had  a  right  to  demand  sue 
bond  for  his  own  indemnity.     That   was  decided  in 
case  of  Blackett  ▼.  Criuop  {a\ 

Coleridge,  J. — I  do  not    see   what    was    the   use 
having  the  goods   appraised  if  the   value    of   them 
immaterial, 

C.  JoneSf  in  support  of  the  rule,  contended,  that 
the  bond  in  question  must  have  been  considered  as  gi' 
under  the  authority  of  the  statute,  it  was  necessary 
see  what  power  was  given  by  the  statute  to  the  sheriff 
such  a  case.  The  object  of  the  statute  was  to  give  i 
tenant  an  opportunity  to  try  the  right  of  the  landlord 
distrain  the  goods,  if  he  gave  adequate  security  to  the  she 
for  that  purpose.  The  words  of  the  statute  were,  ^  tl 
all  sheriffs  and  other  officers,  having  authority  to  gn 
replevins,  may,  and  shall,  in  every  replevin  of  a  distress 
rent,  take  in  their  own  names,  from  tlie  plaintiflT,  and  t 
responsible  persons  as  sureties,  a  bond  in  double  the  val 
of  the  goods  distrained  (such  value  to  be  ascertained  by  l 
oath  of  one  or  more  credible  witness,  or  witnesses,  i 
interested  in  the  goods  or  distress,  which  oath,  the  pers 
granting  such  replevin,  is  hereby  authorized  luid  required 
administer),  and  conditioned  for  prosecuting  the  suit  wi 
effect,  and  without  delay  ;  and  for  duly  returning  the  goc 
and  chattels  distrained,  in  case  a  return  shall  be  award< 
before  any  deliverance  be  made  of  the  distress.  The  sbei 
was,  therefore,  bound  by  the  words  of  the  statute  to  take  1 
bond  in  double  the  value  of  the  goods.  If  he  was  not,  th 
he  might  render  the  statute  a  mere  dead  letter.  Where  t 
amount  of  the  goods  seized  was  only  5L  he  might  deman< 


(a)  1  Ld.  Raym.  278. 
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bond  for  lOOOiL  It  was  trae  that  a  number  of  cases  had  been  1841. 
cited  in  which  the  question  had  not  been  raised,  but  none  in 
which  it  had  been:  consequently  no  decision  had  been 
pronounced  directly  upon  the  point.  In  the  case  of  Evans 
V.  Brandery  already  cited,  which  was  an  action  on  the  case 
against  the  sheriff  for  taking  insufficient  pledges  in  replevin, 
he  was  held  to  be  liable  in  damages  to  the  extent  of  double 
the  value  of  the  goods  distrained,  but  no  farther.  There, 
the  amount  of  the  goods  distrained  was  17^  &8.  3(2.,  and 
the  penalty  of  the  bond  80/.  The  Lord  Chief  Justice 
inquired  whether  the  bond,  being  taken  in  more  than  double 
the  value  of  the  goods  distrained,  according  to  the  directions 
of  II  Gieo.  2,  c.  19,  was  good.  The  answer  given  by  the 
counsel  in  the  cause  was,  that  it  was  good  as  against  the 
sheriff.  The  question,  therefore,  as  to  the  vaUdity  of  the 
bond  as  against  the  person  replevying,  was  not  decided.  The 
question,  however,  put  by  the  Chief  Justice,  showed  that  he 
doubted  the  validity  of  such  a  bond ;  and  the  answer  given 
implied  an  admission,  that,  as  against  the  party  giving  the 
bond,  it  would  not  be  good.  Another  part  of  the  answer 
was,  that  this  action  was  founded  on  the  statute  of  the 
13  Edw.  1,  c.  2  (Westminster  2),  and  not  on  the  II  Geo.  2, 
c  19;  that  there  was  no  particular  limitation  of  the  sum  in 
which  those  pledges  should  be  bound.  That  also  was  an 
admission,  that  if  the  bond  had  been  taken  pursuant  to 
the  II  Geo.  2,  c.  19,  it  would  not  have  been  valid.  The 
Court,  too,  intimated  a  strong  opinion  as  the  ground  of 
recommending  a  settlement  of  the  case,  that  as  to  the 
sureties,  ^'  their  responsibility  was  Umited  by  that  statute,  to 
double  the  value  of  the  goods  distrained,  which  sum  ought 
to  be  the  measure  of  damages  against  the  sheriff."  In  the 
case  of  Dunbar  v.  Dunn,  the  question  was  not  brought 
before  the  Court,  and,  therefore,  that  case  did  not  affect  the 
present  With  respect  to  the  point  regarding  the  indemnity 
of  the  sheriff,  the  authorities  seem  to  show  that  the  sheriff 
might  introduce  a  clause  of  indemnity  into  the  condition. 
The  question   then   was,  supposing  the   Court  to  be  of 
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i  or  nucsK^  »  a. 

Ac«  voc^  DOC  benqnia 


CBr.adr.nk. 


^■Ttcg.  J. — ^T^  «v  •  nde  obtsmed  tar  aesx 
&:ecwvi=  bood.  or  x*p*m  tbr  pnoenfin^  disra. 
•smjneat  of  12^  7a.  the  apcnssed  tsIoc  of  ibe  pxa 
E  tfae  ccBB  of  i^niiv  tiw  bond.  Tbein- 
nLstij  luccn!  as  die  ctooikI  tx  the  first  altemilin  o^iix 
tcie  is.  i^a:  the  bood  has  bcAi  taken  in  a  penaltr  J  Xi 
t£x  TiI^K  of  ibr  Eotxk  bcinp  odIt  12L  7«.,  and  tlv  sKOe 
1 1  Geo.  S.  c  19.  esacdne  tbat  it  diall  be  taken  in  donta 
the  Tiloe  c^  the  eotxfe  disuaincd.  The  conditiaa  of  it 
bond  *ai  Dot  odr  6r  appeanw:  and  prosecndi^  tfae  set 
with  e^Kt  and  witboat  ddy,  and  far  m»H>.g  retiun  of  dx 
gnods.  if  a  reiurn  was  awaided,  bat  for  indemni^Tn^  tbc 
sbeT-l?  :>r  zrar-dnj  ae  replerin.  It  is,  therefore,  not  simpiy 
a  bond  :^riier  'Jie  5Uime  of  Geo.  2.  The  practice  of  addic: 
the  c>-.:i  i:::.:o  t'nr  the  sheriff's  iDdemnity  is  not  only  frequf:' 
bu*  of  ;»::;•  ftandisg.  In  Morgan  v.  Griffith  (o),  I  fimil; 
stated  bv  /,(^,  Ch.  J.,  ID  delivering  the  judgment  of  ibt 
Court,  that  it  is  a  conditioD  in  all  replevin  bonds;  k^ 
as  this  judzment  was  delivered  in  iL  T.,  14  Geo.  2,  on'j 
three  veai^  after  the  passing  of  the  Statute  of  the  1 1  Geo.  S, 
c.  19,  the  practice  had  probablv  been  in  existence  befiirr. 
and  was  not  affected  by  it.  It  would  certainly,  theiefon. 
not  be  proper  for  rae  to  set  aside  this  bond,  on  account  ol 
the  insertion  of  this  condition ;  and  if  so,  I  think  it  equally 
follows  that  I  ought  not  to  set  it  aside  on  account  of  tbi 
penalty  being  increased  beyond  the  amount  specified  b; 
the  statute.  For,  although  it  is  not  very  easy  to  trace  will 
certainty  the  practice  as  to  sheriflb*  bonds,  and  perhaps  i 
(a)  7  Hod.  380. 
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has  not  always  strictly  followed  the  several  provisions  of  the  1841. 
statutes  of  Westminster  2,  and  11  Geo.  2^  c.  19,  yet  I  think 
it  appears  that  the  sheriff  has  been  long  allowed  to  take  but 
one  bond  under  both ;  and  if  he  may  insert  more  in  the 
condition  than  the  latter  statute  alone  authorizes,  there  is 
nothing  unreasonable  in  allowing  him  to  add  to  the 
amount  of  the  penalty  in  proportion.  No  case  was  cited 
in  which  the  Courts  have  set  aside  a  bond  for  this  irregu- 
larity; although  in  many  cases  which  have  been  brought 
before  them,  and  which  have  been  cited  in  the  argument, 
the  same  ground  of  objection  existed.  Whether  such  a 
bond  as  this  is  properly  assignable,  and,  if  assignable,  to 
what  extent  the  assignment  will  operate,  are  very  diffe- 
rent questions,  which,  however,  I  do  not  feel  myself  called 
upon  to  decide  on  the  present  motion.  The  bond  was 
executed  in  September  last,  and  assigned  in  February,  and 
it  appears,  by  the  affidavits,  that  the  proceedings  com- 
menced in  that  month.  If,  therefore,  the  obligors  wished 
to  set  it  aside  for  any  irregularity,  or  non-compliance  with 
the  statute,  by  the  summary  interference  of  the  Court,  they 
were  bound  to  make  their  application  more  promptly  (a). 
I  wish,  however,  to  be  understood  as  in  no  respect  sanc- 
tioning the  practice.  On  the  contrary,  it  seems  to  me  very 
objectionable  for  the  sheriff,  as  a  public  officer,  not  to  abide 
by  the  plain  directions  of  the  statute.  He  can  incur  no 
risk  if  he  does,  and  acts  with  common  prudence ;  and  it 
might  lead  to  oppression,  if  he  could  refuse  a  replevin, 
because  the  owner  of  the  things  distrained  was  not  in  a 
condition  to  find  sureties  to  a  laige  and  indefinite  amount. 
I  only  refuse  to  interfere  in  this  way,  on  account  of  the 
firequency  of  the  practice  and  the  lateness  of  the  appUca- 
tion.  It  remains  to  consider  the  latter  branch  of  this  rule : 
on  what  terms  the  proceedings  may  be  stayed.  It  seems  to 
me,  that  my  Brother  Patteson  has  laid  down  the  true  rule 
in  this  matter,  founded  on  the  right  principle,  in  the  case 
oi  Hunt  V.  Round  (Jb).     The  replevin  deprives  the  landlord 

(a)  This  rale  wu  obtained  in  Eaiter  Term, 
(a)  AmU,  vd.  9,  p.  558. 
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of  the  §eciiTity  of  the  goods  distninedj  and  dw  Btatnt 
11  Gea  2,  c  19,  was  passed  to  prevent  vexatious  replevins 
and  it  ^ves  the  landlord  the  security  of  the  two  antctie 
and  the  double  coets;  but  that  is  still  with  reference  to  6m 
two  objects,  the  amount  of  the  rent  and  the  value  of  tbi 
goods.  If  the  rent  is  less  than  the  value  of  the  goods,  tin 
object  of  the  statute  is  saUsfied,  hy  ^ving  the  amount  a 
the  rent  and  the  double  costs ;  if  the  amount  of  the  noi 
exceeds  the  goods,  then,  in  order  to  satisfy  it,  the  landkri 
ifl  entitled  to  the  value  of  the  goods,  with  the  costs,  a 
before,  hi  this  case,  the  rent  is  13i.,  the  goods  have  been 
^praised  at  12^  7t.,  and  no  question  has  been  raised  tx 
the  valuation.  On  payment,  therefore,  of  122.  ?«.,  witt 
double  costs,  and  the  costs  of  this  ^>plication,  let  the  latta 
branch  of  the  rule  be  made  abecdute. 

Rule  accordin^j. 


Bltikt  r.  Haslop. 
(Before  the  four  Judges.) 

In  u)  action  on  ASSUMPSIT  OD  an  attorney's  bill  for  business  done  ti 
WlCihsdijoD  the  courts  of  law  and  equity.  Plea,  that  the  bill  was  no 
lTJ'e^''u"ntr  ^"'y  delivered  according  to  the  statute,  one  month  bcfoii 
lo  bt  f*?^"'^  action  was  brought.  Issue  thereon.  A  verdict  was  taken  fci 
days  of  the  the  plaintiff,  subject  to  an  application  to  enters  nonsuit,  on  th 
St"f!iS'by  ground  that  the  action  bad  been  brought  too  soon.  It  wa 
lie  itatDte.  proved  that  the  bill  was  delivered  in  the  course  of  the  12tl 
of  January :  the  action  was  brought  on  the  9th  of  February 
A  rule  for  a  nonsuit  having  been  obtained. 


Channell,  Scijt.,  shewed  cause.  The  question  is,  whethe 
the  day  of  the  delivery  is  to  be  reckoned  inclusive  or  ezcla 
sive  ?  If  the  former,  the  action  is  well  brought.  It  ought  t 
be  so  reckoned.  Where  computation  of  a  day  is  to  be  mad 
from  an  act  done,  the  day  on  whi<di  the  act  is  done,  it  t 
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be  included  in  the  reckoning.     Therefore,  when  the  law        1841. 
requires  a  month's  notice  of  action  to  be  given,  the  month        Blunt 
begins  with  the  day  on  which  the  notice  is  served.     Castle      „  •• 
V.  Burditt  (a),   Glassington  v.  Rawlins  (6).     The  mode  of 
reckoning  the  time  must  depend  on  the  reason  of  the  act, 
and  on  the  circumstances,  Lester  v.  Garland  (c).     And, 
therefore,  notice  of  an  offence  under  the  9  Geo.  1,  c  22, 
given  to  the  hundred  two  days  after  the  fire  happened,  was 
held  to  be  time,  PeUew  v.  East  Wonford  (d) ;  and  in  trespass 
against  a  justice  of  the  peace  for  false  imprisonment,  it 
appeared,  that  the  plaintiff  was  discharged  from  prison  on 
the  14  th  of  December,  and  the  writ  issued  on  the  14  th  of 
June;  and  it  was  held,  that  the  action  was  commenced 
within  the  six  months.  Hardy  v.  Ityle  (e)>     Here  the  cir- 
cumstances show  a  sufficient  means  of  taxation  given  to  the 
defendant,  the  object  of  the  statute  has  been  fulfilled ;   and 
the  action  is  maintainable. 

Alexander  and  Butty  in  support  of  the  rule.  The  statute 
requires  that  the  party  shall  have  the  best  means  of  inquiring 
into  the  reasonableness  of  the  charges,  and  must  be  construed 
as  favourably  as  possible  for  him :  thus,  the  leaving  a  bill 
at  his  house,  or  counting-house,  is  not  enough,  it  must  be 
left  with  him.  Brooks  v.  Mason  {f)y  Hill  v.  Humphreys{g). 
In  computing  the  time  of  credit  on  a  mercantile  contract, 
the  day  on  which  the  contract  is  made  is  to  be  excluded 
fi'om  the  reckoning,  Webb  v.  Fainnaner  (A).  There,  Lester 
V.  Garland  was  referred  to  by  Parke,  B.,  as  settling  the 
principle,  that  the  day  on  which  the  contract  was  entered 
into  ought  to  be  excluded ;  and  Pellew  v.  Wanford\&i  in  like 
manner,  an  authority  against  the  plaintiff  in  this  case.  The 
principle  laid  down  in  the  cases  now  cited  must  be  applied 
here. 

(a)  3  Term  Rep.  623.  {e)  4    Man.  k  Ryl.    295  ;    9 

(6)  3  East,  407.  Bam.  k  Cress.  603. 

(c)  15  Ves  24S.  (/)  1  Heo.  Bl.  290. 

(rf)  4   Man.  &    Ryl.  130  ;    9  (^)  2  Bos.  &  P.  343. 

Bam.  &  Cress.  134.  (h)  6  Dowl.  P.  C.  649. 
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'>-^/^  '/  ^..*  "i^jr.^iri  R*-»Ii:::s?.  A  »Tii  .;-;"  cms-,  occs: 
UfJ.*-,  zjiT.  '-A^a.  ri&d  ■>=:  tj  Mr.  Psasccibe.  oc  ibe  c;\.-oi 

tM  j'j/i^rKTit,  that  the  defendant  bad  been  brooekt  'mia 
f'.'ftrx  i/v  fiiil,  tbat  fjiecies  of  pToceeding  tuTi&e  been 
ab'Jubu'I  ia  Uk  year  18^  b^  the  proviaons  ti£  the  ITiu- 


W.  H.  Watson,  in  support  of  the  rule,  submitted  that  it 
was  quite  clear  the  statutes  in  question  did  not  applj  to 
cases  of  error  in  fiust  The  case  of  CUbbt  v.  Trevanion 
was  an  authority  to  that  efiect,  with  regard  to  error  coram 
nobis.  In  Levi  v.  Prieef  the  Court  of  Exchequer  held  that 
a  writ  in  error  coram  Tobis  was  equally  unnecessary.  The 
case  al Birch  t.  TrisU(c)  was  to  the  like  e£kct. 

WiQHTMAN,  J. — It  depends  upon  whether  the  writ  of 

error  is  a  supersedeas  or  not  If  it  is  a  supersedeas,  the 

defendant  should  put  in  bail ;  if  no^  there  is  no  reason 
why  he  should. 

W.  H.  Watam. — ^The  statutes  only  applied  to  those 
cases  where  there  was  an  appeal  firom  one  Court  to  another ; 

(a)  AfU€.  vol.  8»  p.  140.  (e)  8  East,  419. 

(6)  AmU^  toL  5,  p.  775. 

VOU   IX.  8  8  8  Du   IP.   C. 
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formity  of  Process  Act.  The  first  objection  to  this  writ  of 
error  was  that  in  the  warrant  of  attorney  was  contained  a 
release  of  all  errors.  That  alone  was  a  sufScient  answer  to 
the  application.  Secondly,  that  the  statutes  of  the  3  Jac  1, 
c.  8,  and  the  6  Geo.  4,  c.  96,  clearly  required  bail  to  be 
given  in  this  species  of  writ,  as  weU  as  in  any  other. 

WiOHTBfAN,  J. — ^The  cases  of  Gibbs  v.  Trevanion  (a),  and 
Levi  v.  Price  (6),  are  cited  as  authorities  in  support  of  the 
application. 

Piatt  contended,  that  if  those  decisions  were  right,  the 
defendant  need  not  have  come  to  the  Court  for  the  purpose 
of  obtaining  the  rule  for  the  allowance  of  the  writ  of  error. 

WiGHTMAN,  J. — ^It  is  not  SO  clesT,  as  the  oflBcera  have  a 
doubt,  and,  therefore,  do  not  like  to  draw  up  the  rule  for  the 
allowance,  without  leave  of  the  Court 
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1841.        but  where  there  was  no  such  appeal,  and  the  Court  merely 
sought  to  correct  its  own  records,  bail  was  unnecessary. 


Knight 

V. 

TUYNNE. 


WiGHTMAN,  J. — In  the  case  of  Birch  v.  Triste,  Lord 
EUenborough  says,  "  A  writ  of  error  coram  nobis  is  not  a 
supersedeas  in  itself;  but  although  it  be  not,  execation 
cannot  be  taken  out  while  it  is  depending,  without  leave  of 
the  Court  It  would  be  very  unreasonable  that  it  should 
be  in  the  power  of  the  plaintiff  to  take  out  execution  upon 
the  judgment,  without  leave  of  the  Comt,  where  a  question 
is  depending  concerning  a  fact,  by  which,  if  it  be  true,  the 
plaintifi^'s  right  of  action  will  be  destroyed.  This  reasoning 
does  not  apply  to  the  case  of  a  writ  of  error  within  the 
statute,  where  the  plaintiff  has  had,  or  might  have  bad  the 
benefit  of  it  as  a  supersedeas,  but  for  his  own  act  in  deter- 
mining it"  Agfdn,  his  Lordship  says,  ^^  In  error  of  matter 
of  fact,  coram  nobis,  which  is  not  within  the  statutes 
requiring  bail  in  error,  the  writ  of  error  is  not  of  itself  a 
supersedeas  in  the  first  instance ;  but  is  or  is  not  so  accord- 
ing to  the  circumstances;  and  those  circumstances  the 
Court  will  inquire  into,  on  motion  for  leave  to  take  out 
execution.  In  case,  therefore,  of  error  brought  coram  nobis, 
the  practice  is,  that  the  defendant  in  error  shall  move  the 
Court  for  leave  to  take  out  execution.  That  is  so  laid 
down  in  Ribout  v.  Wheeler  (a)."  This  is  not  error  in  fact, 
but  error  in  process ;  but  such  error  would  have  the  same 
effect  as  error  in  fact  Mr.  Tidd,  in  his  practice,  voL  ii. 
p.  1154,  9th  ed.,  also  lays  it  down  that  a  writ  of  error 
coram  nobis  or  vobis  **  is  or  is  not  a  supersedeas  of  execu- 
tion, according  to  circumstances."  I  cannot  distinguish 
this  case  from  those  in  which  it  has  been  determined  that 
bail  in  error  is  not  required  in  cases  where  the  writ  of 
error,  being  coram  vobis  or  nobis,  is  not  a  supersedeas  of 
execution ;  but  the  plaintiff  may  apply  to  the  Court  to  take 

(a)  Sayer,  166. 
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out  execution^  and  the  Court  wUl  grant  it  according  to  cirr 
cumstances.     I  will,  however,  consider  the  case. 

Cur.  adv.  vult 
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Knight 

V. 

Thynns. 


WioHT»iAN,  J. — This  was  a  question  whether  it  was 
necessary  to  give  bail  in  error  on  a  writ  of  error  coram 
nobis.  Several  cases  were  cited,  and  particularly  the  cases 
of  Birch  v.  Triste  and  Levi  v.  Price,  where  it  was  considered 
that  neither  the  statute  3  Jac.  1,  nor  6  Geo.  4,  applied  to 
writs  of  error  coram  nobis  or  vobis.  On  the  other  hand^ 
the  case  of  Semple  v.  Turner  was  cited,  in  which  it  was  held 
that  a  writ  of  error  is  not  a  supersedeas  of  execution  of 
itself;  but  then  it  is  thus  far  a  supersedeas,  that  the  plain- 
tiff below  cannot  take  out  execution  without  the  leave  of 
the  Court  I  think,  therefore,  that  the  rule  must  be  made 
absolute  for  drawing  up  the  rule  for  the  allowance  of  the 
writ  of  error,  without  putting  in  baiL 

Rule  absolute. 


Exparte  The  Guardians  of  Wallingford  Union. 

^jrRAY  moved  for  a  rule  to  shew  cause  why  a  writ  Apoorliw 
of  mandamus  should  not  issue,  directed  to  the  justices  ^MvenT 
of  the  borough  of  Wallingford,  commanding  them  to  hear  Jhi^^^rcnt 
and  determine  an  application  for  a  bastardy  order,  at  the  divisions  of  jm- 

.  tices  had  juris- 

instance  of  the  guardians  of  the  Wallingford  Union.     It  diction : 
appeared  that  the   union  in  question  had  been  formed  £^7*bLtudy 
pursuant   to   the   provisions  of  the  4  &  5  Wm.  4,  c.  76.  °'^r  P*°  ^ 

*         ,      ^  ,  *  ,  made  by  one 

Within  it,  were  included  certain  parishes  in  Oxfordshire,  division,  where 
Berkshire,  and  the  borough  of  Wallingford,  which  also  was  become  charge- 
within  the  limits  of  the  county  of  Berks.  Among  the  parishes  Ai^^pUariS'i 

ha>inff  been 
made  for  such  an  order,  and  the  justices  of  one  division  declining  to  make  it,  on  the  ground 
that  they  had  no  jurisdiction  in  another :  a  rule  for  a  mandamus  to  compel  them  to  make  it  was 
discharged. 

8  S  8  2 
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1841.       in  the  coonty  of  Oxford  included  in  the  anion,  wastbepiriih 

^"^J^"^  ofWarborough.   A  bastard  child  having  been  bom  there,  and 

Onirdiuii  of   become  chargeable,  the  guardians  of  the  union  appHed  on 

roaslItnoK.   the  5th  of  February  to   the  jusdcea    of  the  borough  ai 

Wallingford  to  obtun  an  order  of  filiation  on  the  patatirc 

fiuher,  pursuant  to  the  4  &  5  Wm.  4.  c  76,  a.  72,  and  the 

S  &  3  Vict  c.  65,  8.  1.     The  application  having  been  heaid, 

ibe  justices  were  of  opinion,  that  according  to  the  pcorimt 

of  the  2  &  3  Tict.  c.  85,  s.  1,  thejhad  not  jutiadictwD  to 

moke  such  an  order.    The  object  of  the  present  ^iplieatioo 

was  to  obtain  the  opinion  of  the  Court  as  to  the  oonstmctiai 

to  be  put  on  the  statute,  under  the  provisionB  of  whidi  Hx 

justices  thought  they  had  no  jurisdiction. 

WhUwior«  appeared  to  shew  cause  in  the  first  irwtf"- 
Tle  words  of  the  section  in  question  were,  that  where  aaj 
diild  has  been  bom  a  bastard,  and  "  shall,  by  reason  of  dte 
inabili^  of  the  mother  of  such  child  to  provide  for  its  maiii- 
tenonce,  become  chargeable  to  any  parish,  the  guanfiam  at 
any  parish,  of  the  uoioii  in  which  any  parish  may  be  situate, 
or  if  there  shall  be  no  such  guardians,  then  the  oveneeis  of 
such  parish  may,  if  they  think  proper,  at  any  time  widiia 
three  calendar  months  after  such  child  shall  have  become 
chargeable,  apply  to  the  justices  of  the  peace  holding  sdj 
special  or  petty  ses^ons  in,  and  for  the  division  or  boroogb, 
within  which  such  union  or  parish,  or  any  part  thereof 
shall  be  situated,  for  an  order  upon  the  person  whom  tbej 
shall  chaige  with  being  the  putative  father  of  such  child,  ro 
reimburse  such  union  or  parish  for  its  maintenance  and 
support"  It  was  contended,  on  behalf  of  the  anion,  that  the 
guardians  might  apply  to  any  pet^  sessions  for  any  bum^ 
within  the  union.  If  that  constiiiction  was  put  i^m» 
the  language  of  the  section,  considerable  inconvenience 
would  be  the  result  As  by  the  third  section,  a  i^t 
of  appeal  on  certain  terms  to  the  quarter  sessioas  mi^ 
be  exercised,  a  question  would  arise,  in  the  present  case,  to 
what  sessions  the  q>pea]  ought  to  be  made  ?     Should  it  be 
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the  quarter  sessions  of  Oxfordshire  or  Berkshire?     At        1841. 
present,   the   borough  of    Wallingford   held   no   quarter    ETpartelie 
sessions ;  but,  if  such  a  Court  was  held,  could  it  determine    Guardians  of 
an  appeal  over  a  matter  which  arose  without  their  jurisdic-   foed  Union. 
tion?    If  the  provisions  of  the  statute  were  still  further 
considered,  it  would  appear,  that  other  difficulties  would 
arise  from  adopting  such  a  construction.     No  doubt  the 
provisions  of  the  statute  were  not  clear ;  but  the  probability 
was,  that  the  Legislature  intended  that  the   application 
should  be  made  to  the  justices  of  the  particular  division  in 
which  the  child  became  chargeable.     In  such  a  case  of 
doubt,  with  respect  to  the  jurisdiction  of  the  justices  of 
the  borough  of  Wallingford,  so  clear  a  course  as  that  sug- 
gested being  consistent  with  the  provisions  of  the  statute, 
the  Court  would  not  issue  a  mandamus  to  compel  the 
justices  to  hear  the  matter  in  question. 

GVay,  in  support  of  the  rule,  contended  that  although 
some  inconveniences  might  arise  fix>m  requiring  the  justices 
of  the  borough  of  Wallingford,  in  consequence  of  putting 
this  construction  upon  the  statute,  that  was  no  objection  to 
giving  effect  to  the  clear  language  of  the  section.  The 
statute  gave  an  option  to  the  guardians  of  the  union  to 
i^ply  to  the  justices  holding  any  special  or  petty  session 
for  the  division  or  borough  within  which  such  union,  or  any 
part  thereof  shall  be  situated.  The  Legislature  might  have 
had  a  reason  for  giving  such  a  discretion  to  the  guardians  in 
the  choice  of  the  tribunal  to  which  they  should  apply.  As 
to  the  suggested  difficulty,  with  respect  to  the  appeal  to  the 
quarter  sessions,  that  could  not  a£fect  the  question,  because 
the  appeal  might  be  made  to  the  quarter  sessions  of  the 
county,  within  which  the  division,  or  borough  was  situated* 
On  these  grounds  it  was  submitted,  that  the  present  rule 
ought  to  be  made  absolute. 

Cur.  adv.  vuU. 
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CoEXBDOB,  J. — "Dm  wn  an  ^pEa^aa  §at  a  niwfanM 
^T^^J^  tobedirected  to  the  jindcaaf  the  boroa^of  WalEocfai 
M__K  (  ogQUQ^Q^jog  iji^m  (g  Ihst  aiid  decermlne  ao  appGoMn 
lor  on  order  of  GHadaii,  onder  the  3  &  3  Vice  c.  8^  lie 
parish  to  nhkh  die  child  has  become  cJiargeaUe,  is  Wir- 
boroagh,  in  OzfiMdahire,  and  ta  -mthin  the  Wallingfad 
Union.  Walliiigfbtd  is  in  Beikahiiv,  sad  ham  a  scpardc 
eomminoD  tX  the  peace,  bnt  no  separate  qnazter  sesoK 
The  tinioo  also  embraces  odier  patishea  in  Berkshire.  Tit 
statute  enacts,  sect  1,  that  "the  grurdizna  of  aavparisbttr 
of  the  onion,  in  which  any  parish  may  be  stoate,  or  if  dm 
be  no  such  guardians,  then  the  ovcraccra  of  soch  prA 
may,"  at  the  time  there  stated,  ** apply  to  the  justices  ofdit 
pcflcC)  holding  any  spedal  or  petty  seasioD,  in  and  for  it 
diviraon  or  borough  within  which  such  union,  or  pnisb, 
or  any  part  thereof,  shall  be  mtuated,  for  an  oriKu^  b. 
These  justice^  it  is  a^ued,  hold  petty  spsdons  for  a  bora^ 
within  which  a  part  of  the  union  is  ntuated,  and  in. 
therefore,  within  the  words  of  the  act,  and  have  juiisdiciiai- 
Moreover,  unless  the  words  "  an;  part  thereof"  refer  to 
union  as  well  as  pariah,  no  application  can  in  any  case  tt 
made,  where,  as  in  the  present,  the  union  is  in  iikir 
counties  or  divbions  than  one.  There  will  be  great  incon- 
venience in  many  respects  in  construing  these  words  inth 
the  literal  strictness  which  this  application  requires.  B; 
the  2n(l  section  of  the  act,  any  justice  of  the  peace  (iIk 
Bcction  in  terms  makes  no  limitation)  may  summon  nii- 
ncsscs  to  appear,  and  give  evidence  on  the  charge,  lod 
U]x>ii  neglect  or  refusal,  may  by  warrant  cause  them  to  be 
brou(;lit  before  him ;  and  then  on  proof  of  the  service,  siui 
a  tender  of  reasonable  expenses,  the  justices  before  whom 
the  charge  shall  be  heard,  may  commit  them  to  any  hoax 
of  correclion  within  their  jurisdiction,  for  fourteen  davs,  or 
imtil  they  slinll  submit  to  be  examined.  If  the  borov^h 
nia^iiit rules  proceed  in  this  case,  and  witnesses  are  rcquiiet! 
from   Oxtbrdshire,  are  they  to  issue   their  summons  ifid 
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warrant  into  that  county,  or  must  recourse  be  had  under       1841. 
the  former  part  of  the  section  to  an  Oxfordshire  magistrate,   g^^  p^^^  j^ 
to  procure  the  attendance  of  the  witness  ?  And  in  case  of   ^y^^*^ 
refusal,   must  he   turn  the  witness  over  to  the  borough   fobd  Union. 
magistrates,  and  if  so,  to  what  house  of  correction  are  they 
to  commit?  It  is  not  stated  that  there  is  any  house  of  cor- 
rection for  the  borough  or  properly  within  their  jurisdiction, 
nor  do  we  know  on  what  terms,  and  for  what  purposes, 
they  have    power  to  commit  to  the  Berkshire  house  of 
correction.     But  if  thay  have  power  to  do  so  in  a  case  like 
the  present,  which  would  seem  very  doubtful,  there  would 
be  not  a  little  hardship  in  committing  an  offender  firom  one 
county  to  the  prison,  it  may  be  in  some  cases  the  remote 
prison  of  another,  or  is  it  to  be  contended  that  a  power,  if 
given  by  implication  to  the  borough  justices  to  commit  for 
this  purpose  to  the  Oxfordshire  house  of  correction?  Are 
the  magistrates  or  the  coun^  gaolor  to  determine  these 
nice  points?   Agdn,  if  under  the  3rd  section,  the  par^ 
charged  shall  decline  the  jurisdiction  of  the  petty  sessions, 
and  elect  to  go  before  the  quarter  sessions,  the  words  in  the 
act  are  unUmited,  and  specify  no  particular  coun^;  to 
which  quarter  sessions  are  the  borough  magistrates  to  send 
the  recognizance  to  transfer  the  hearing  of  the  case  ?    In 
that  instance,    there   may  be    an    election  between   two 
counties,    but   there  might  be   borough  quarter  sessions 
also,  and  then  the  difficulty  of  determining  would  be  in- 
creased ;  but,  in  either  supposition,  an  extension  of  the 
jurisdiction  of  justices  is  to  be  made  by  mere  implication, 
if  the  Berkshire  magistrates  are  to  try  a  case  arising  in 
Oxfordshire,  and  make  an  order  to  be  acted  on  there,  or  if 
the  Oxfordshire  magistrates  are  to  proceed  with  a  matter 
commenced  in  Wallingford.     I  mention  these  difficulties, 
not  as  conclusive,  nor  as  admitting  of  no  solution ;  but  if 
the  statute  presents  another  mode  of  proceeding  equally 
convenient  to  the  parties,  and  entirely  firee  fix>m  any  such 
difficulties,  it  would  not  be  a  vain  exercise  of  the  discretion 
of  the  Court  to  assist  the  applicants  in  their  desire  to  pro- 
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ceed  by  this.    Now  there  ia  Dothii^  in  the  act  fiom  ^lidi 
an  inteatioa  can  be  infen«d  to  extend  the  local  limits  d 
the  juiisdictioo  of  ma^stiates ;  the  language  of  tlie  aectwo 
in  questioD  seems  ndier  framed  with  a  contnrf  intentioo. 
Even  where  a  whole  miion  or  parish  is  in  cme  county,  the 
power  to  bear  the  i^lication  is  not  {^ven  to  the  magistntea 
indifferendy  for  the  whole  coan^>  but  ia   restrained   to 
diose  who  act  in  the  particolar  diviaitxi ;  and  when  it  spe- 
ofies  diTision  or  bcaongh  wherein  any  part  o£  the  unicm  cr 
parish  is  rituated,  that  may  be,  in  order  to  cany  oat  die 
siDie  intendoD,  and  to  direct  that  the  application,  reddendo 
sngnla  angalis  should  be  made,  where  the  muoo  was 
within  more  than  cme  county,  or  dtTision,  to  that  bench, 
within   the  jurisdiction  of  which  the  caose   of  complaint 
arose.     This  act,  it  will  be  remembered,  makes  an  altnatioa 
in  the  bastardy  provisirais  of  the  4  &  5  Wm.  4,  c.  76,  8.7X: 
by  whi<^  section  the  application  was  to  be  made  to  the 
quarter   sesaons    within   the   jurisdictim   a^  which  soch 
parish  or  anion  shall  be  situate;  and  no  proviooo  wm 
made  for  the  case  of  a  parish  or  union  being  partly  within  the 
jurisdiction  of  one,  and  partiy  of  another  quarter  sessiona 
I^bably,  it  was  intended  to  guard  against  the  consequences 
of  any  similar  omission,  which,  under  the  present  statute, 
might  have  occasioned  inconveniences  of  frequent  occar- 
rence,  that  the  language  of  this  section  was  framed,  but 
certunly  not  with  sufficient  care.     I  am  not  without  an 
authority  for  saying  that  general  words  of  an  act  of  patlia- 
ment,  which,  if  construed  literally,  might  extend  the  limits 
of  the  jurisdiction  of  magbtrates  beyond  those  of  their  com- 
mission, may  receive  a  restrained  construction.      In  Hilarr 
Term  last,  the  Lord  Chief  Justice  of  the  Queen's  Bendi, 
in  the  case  of  Geoige  Peerless,  to  be  found  in  the  Lam 
Joantai,  VoL  x.  p.  4,  held,  that  the  words  "any  justice 
of  the  peace  in  the  United  Kingdom ;"  in  the  3  &  4  Wm.  4, 
c.  53,  s.  46,  did  not  give  jurisdiction  to  a  ma^strate  beyond 
his  own  county.    But  I  do  not  intend,  by  the  course  I  now 
take,  to  decide  absolutely  the  true  coostroction  of  tlus  acL 
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I  only  say,  that  when  so  much  doubt  exists,  and  so  much       1841. 
inconvenience  may  follow  fix)m  giving  it  the  construction   E^JTIJJJTTbe 
required  to  make  this  rule  absolute,  and  where  another    Ouardiaosof 
construction  may  so  well  be  mamtamed,  and  the  course  of  fo&d  Union. 
proceeding  upon  that,  is  so  free  from  difficulty ;  I  think  I 
exercise  the  wisest  discretion  in  refusing  the  application, 
and  discharging  the  rule,  but  without  costs. 

Rule  discharged  without  costs. 


IvE  V.  Scott  and  Another. 

JOlNOWLES  appHed  for  a  rule  to  shew  cause  why  the  TlwdAy  on 
execution  of  the  writ  of  inquiry,  in  this  case,  should  not  be  aUeged  the 
set  aside,  and  a  new  writ  issued*    It  was  an  action  of  tres-  2J^j2vT*Sie 
pass  for  mesne  profits,  and,  in  the  declaration,  it  was  alleged  v^°^^  ""^ 
that  the  defendant,  on  a  certain  day  mentioned,  but  not  poisesrionwas 
stated  under  a  videlicet,  broke  and  entered  the  premises,  ^fonner^m 
&C.,  and  ejected  the  plaintiff,  and  kept  hun  out  until  a  cer-  "^,^22^^ 
XmvL  other  day  also  mentioned,  but  not  stated  imder  a  vide-  '^  tretptn  for 
licet     The  plaintiff  proved  costs  to  have  been  incurred  in  altliough  ther 
the  action  of  ejectment,  to  the  amount  of  134JL  10*.     No  SJiaJ^^JS- 
evidence,  however,  was  produced,  shewing  that  the  defendant  ^<^* 
had  been  actually  in  possession,  during  the  period  alleged 
to  the  declaration  which  was  about  three  years.     The  under- 
sheriff  told  the  jury,  that  the  plaintiff  was  only  entitled  to 
recover  nominal  damages  for  the  issues  and  profits,  beyond 
the  amount  of  costs  proved.     According  to  this  direction, 
the  jury  found  a  verdict     It  was  now  submitted,  that  this 
direction  of  the  imder-sheriff  was  wrong,  as  the  defendant, 
by  suffering  judgment  by  de&ult,  had  admitted  himself  to 
be  in  possession  during  the  period  alleged  in  the  declaration. 
If  the  time  had  been  laid  under  a  videlicet,  this  might  not 
have  been  so,  but  not  having  been  so  alleged,  suffering  judg- 
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1841. 

Statte  v.  Haddon. 

\JGLE  shewed  cause  against  a  rule  nisi^  obtained  by  where  an  at- 
Buttf  requiring  the  defendant's  attorney  to  shew  cause  why  J^^to^MyAe 
he  should  not  pay  a  sum  of  220i,  the  sum  awarded  by  the  "jni  ^}^}^^ 

•^  -^  ''  shomd  be 

arbitrator  to  be  due  to  the  plaintiff^  and  also  a  sum  of  42/L,  awarded  to 
taxed  costs,  and  the  costs  of  this  application.    It  was  an  cUent  in  a  pi?, 
action  of  covenant,  and  was  referred,  the  attorney  for  the  ^^t^'Jjj^i. 
defendant  undertaking  to  pay  what  should  appear  to  be  due  trator  being  to 

...  naJLe  his  award 

to  the  plaintiff.  The  arbitrator,  having  heard  the  case,  by  a  particular 
decided  by  his  award,  that  the  defendant  was  indebted  to  ^t  do"sofMid 
the  plaintiff  in  the  sum  of  220/,     As  the  costs  were  to  abide  ;  judge's  order 

,  ....  ^^^  enlarging 

the  event,  that  created  a  still  further  liability  in  respect  of  the  time  was 
them,  and  they  were  taxed  at  42/L     Ogle  contended  that  ^tfthe  i^r- 
the  Court  would  not  interfere  in  such  a  case,  unless  it  Sfi!f*I?L«" 

that  occasion 

appeared,  first,  that  the  party  entered  into  the  agreement  for  his  client, 

•       1  1  11         1  1  ^e  Court  held 

as  the  attorney  m  the  cause ;  and,  secondly,  that  the  party  him  discharged 
to  whom  the  undertaking  was  given  was  interested  in  the  ^JJ^^J'he'n^" 
proceeding.     The  facts  of  the  case,  as  they  appeared  by  **?^?  "i!?^' 
the  affidavits,  were  the  following: — An  action  was  com-  the  original 
menced  by  Staite  against  Haddon ;  the  latter  resided  in  making  the 
Scotland,  and  employed  a  person  named  Farquhar  as  his  ^''^^l^ 
attorney  in  this  country.     After  the  cause  had  proceeded 
to  a  certain  extent,  a  reference  was  proposed,  to  which 
Staite  objected,  on  the  ground  that  Haddon  resided  in 
Scotland,  and,  therefore,  out  of  the  jurisdiction.     He,  how- 
ever, ultimately  agreed  that  the  cause  should  be  referred, 
on  condition  that  Farquhar,  the  attorney  for  the  defendant, 
would  give  his  undertaking  to  pay  the  amount  of  debt  and 
costs,  which  the  arbitrator  should  award  to  be  paid  by  the 
defendant.     The  undertaking  being  given,  the  submission 
limited  the  arbitrator  to  the  1st  of  Februaty,  as  the  time  for 
making  his  award.     By  some  accident,  he  did  not  enlarge 
the  time  for  making  his  award  until  that  day  had  passed ; 
and  the  reference  still  remaining  incomplete,  it  was  agreed 
between  the  parties  that  the  time  for  making  the  award 
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■hoold  be  enlarged.  On  the  18th  of  Fefarony,  a  Judged 
wder  to  that  e&ct  was  drawn  t^  "  By  coosent  ^f  the 
attorneys  or  agents  on  both  ades.'  Subsequently,  the 
arbitrator  made  his  award,  and  directed  the  defendant  to 
pay  the  pluntiff  the  sums  already  mentioned.  The  present 
^^ication  was  in  the  nature  of  an  attachment ;  and,  thete- 
fore,  in  order  to  entitle  the  plaintiff  to  succeed  (m  this  tul^ 
it  must  be  shewn  that  a  demand  was  made  of  peifiHmance 
of  the  undertaking.  No  such  demand  qipeared.  Again,  it 
was  not  shewn  that  any  de&ult  had  been  made  in  the  pcr> 
finrnauce  of  the  award  by  Haddoo,  the  principal;  tbtf 
ought  to  be  shewn,  before  Farquhar  could  become  liaUe,  m 
at  most  he  stood  in  the  situatbn  of  a  suie^.  In  all  dedan- 
tions  against  guanmtees,  it  was  ueceasaiy  to  show  the 
non-performance  of  the  matter  in  question,  by  the  |nD- 
dpaL  In  Satetbj/  v.  Brooktbeck  (a),  it  was  held  that  in  iffl 
actioQ  against  a  sure^,  the  declaraticn  must  aTer  that  tbe 
principal  baa  not  per&rmed  a  condition.  Iliat  was  the 
ntuation  of  Farquhar  in  the  present  case.  The  awaid 
required  certain  sums  to  be  paid  by  Haddon  to  the  plain- 
tifif^  Before  Farquhar  could  become  liable  to  pay  those 
sums,  pursuant  to  his  undertaking,  a  demand  ought  to  be 
made  upon  Haddon  for  payment.  No  such  demand  was 
disclosed  on  the  affidavits  in  this  case;  and,  for  anythii^ 
that  appeared,  these  proceedings  were  without  the  know- 
ledge of  Haddon.  It  did  not  even  appear  that  Haddoo 
was  aware  of  any  award  having  been  made.  Hen,  the 
enlargement  of  the  time  for  making  the  award,  under  the 
circumstances,  clearly  discharged  Farquhar  from  his  under- 
taking. The  award  was  to  be  made  by  a  certain  time; 
and,  on  the  fiuth  of  its  being  made  by  that  time,  the  under- 
taking was  given  by  Farquhar.  He  did  not  undertake  to 
pay,  altbou^  the  arbitrator  enlarged  the  lime  for  iwVing 
his  award,  after  the  time  ori^nally  limited  for  malring  it 
had  eU^sed.     With  respect  to  the  Judge's  order,  which  had 
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been  made  for  enlarging  the  time  to  make  the  awards  that  1841. 
could  not  affect  the  rights  of  Farquhar,  who  was  no  party 
to  the  enlargement  It  was  true,  that  he  had  acted  as 
attorney  on  the  occasion,  as  he  did  during  the  remainder  of 
the  proceedings  in  the  cause.  Acting  in  that  manner  did 
not  operate  as  a  revivor  of  his  undertaking.  For  a  fortnight 
or  three  weeks,  his  undertaking  had  been  mere  waste  paper, 
and  could  not  be  revived  without  a  fresh  undertakhig.  In 
acting  as  attorney,  and  as  attorney  consenting  to  the  en- 
largement of  the  time  for  making  the  award,  he  merely 
performed  his  du^  as  attorney,  and  did  not  do  any  act 
which  could  in  any  way  operate  to  revive  the  undertaking. 
Under  these  circumstances,' it  was  contended,  that  the  pre- 
sent rule  ought  to  be  discharged,  and  with  costs. 

BtUt  and  Henderson  supported  the  rule,  and  contended 
that  as  the  order  for  enlarging  the  time  to  make  the  award 
had  been  made  by  consent  of  the  attorneys  or  agents 
on  both  sides,  Farquhar  must  have  been  perfectly  cognizant 
of  the  enlargement  As  he  acted  in  the  character  of 
attorney,  it  would  be  presumed  that  the  enlaigement  took 
place  with  his  consent  and  knowledge.  If  not,  that  fiu^t 
ought  to  be  shown  by  the  other  mde.  That,  however,  was 
not  done.  In  order  to  give  effect  to  the  enlaigement,  as 
against  Farquhar,  it  was  not  necessaiy  that  it  should  be 
signed  by  him,  or  be  in  writing.  The  case  of  Kite  v.  MUJr 
man  (a),  shewed  that  an  attorney  might  be  compelled  to  fulfil 
a  verbal  undertaking  to  pay  damages  and  costs  on  behalf  of 
his  client,  where  the  other  par^  had  been  induced  to  con- 
sent to  take  a  verdict  for  a  certain  sum,  instead  of  going  to 
the  jury.  This  and  other  cases  shewed  that  the  Courts 
were  not  very  strict  in  construing  imdertakings  of  this 
description,  so  fiur  as  the  form  was  concerned.  [^Col^ 
ridge^  J. — That  is  so,  as  imdertakings  void  by  the  statute  of 
frauds  may  be  enforced  against  attorneys.]    The  attorney 

(a)  8  M .  I(  Scott,  616. 
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in  the  preseat  case  had  himself  peisuaded  the  pbundff  i 
re^,  and  that  gendeman  only  gave  his  consent  ao  to  d 
on  the  expresB  ondertakiiig  of  Faiqohar  to  be  answerab 
for  the  sum  awarded  hj  the  arbitrator  against  the  deftmdai] 
Not  fill  filling  that  ondertaldng  was,  onder  all  ciicuo 
stances,  at  least  a  moral  breath  of  his  undertaking,  an 
ongh^  therefore,  to  be  enforced  hj  such  an  a^^licatioo  i 
the  present. 

CoLEBiDOE,  J. — I  have  listend  to  the  answer  ^ven  to  di 
objection  nused  on  the  part  of  Farquhar,  and  I  hafe  ni 
doobt  that  the  rale  most  be  discharged.  It  is  an  ^jplicatia 
to  compel  an  attorney  to  peHbrm  his  ondiirtaking,  wiuti 
could  not  otherwise  be  enfittced,  if  he  was  not  an  attontey 
Ute  fiKts  of  the  case  are  as  follow : — ^lliere  was  an  acdco 
between  Staite  and  ffaddon,  the  latter  being  the  dient  ai 
Farqohar,  and  being  readeat  in  Scotland.  Patting  die 
ease  in  the  strongest  point  of  view  against  the  latter,  I  will 
take  it  that  he  peisuaded  the  plundff  to  become  a  poi^  to 
the  reference,  although  he  objected  at  first  to  do  so>  on  the 
ground  that  Uaddon  redded  in  Scodand,  and  that  the 
plaintiff  refused  to  refer,  unless  Farqohar  gave  his  under- 
taking. An  order  was  accordingly  drawn  up,  and  the 
undertaking  was  giren.  But  what  was  the  undertaking  to 
do  ?  To  perform  the  award ;  but  that  was  to  be  made 
pursuant  to  this  submission,  and,  therefore,  ought  to  have 
been  made  within  the  time  limited,  which  was  the  1st 
Febniaiy.  The  arbitrator  neglected  to  enlarge  the  time 
for  making  his  award,  before  that  day.  What  then  vts 
the  situation  of  Farquhar  on  the  morning  of  the  2nd  ol 
February?  Could  it  be  said  that  his  tmdertaking  could 
be  then  enforced  ?  No  doubt  be  then  stood  absolved  fron 
it  Hie  case  stands  in  that  position  until  the  I8th  Febrtiaiy 
Now,  agiUD,  assuming  the  facts  in  the  strongest  way  agains 
Farquhar,  and  taking  it,  that  he  was  renewing  his  applies 
tion  to  the  other  par^  to  go  on  with  the  reference ;  ant 
that  be  consented  to  the  order  of  enlaigement  being  iti«<* 
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what  was  his  situation  ?  His  written  undertaking  was  gone  1 84 1 . 
for  some  days  before  that  time.  Now,  admitting  that  it  Stattb 
was  not  necessary  that  the  undertaking  should  be  in  writing,  «. 

as  has  been  urged,  how  am  I  to  infer  that  he  gave  any  new 
undertaking,  or  consented  to  renew  the  old  one,  merely 
because  he  acted  as  attorney  in  the  matter?  I  am  not  at 
liberty  to  proceed  on  this  application  by  mere  guess;  but  I 
must  see  clearly  that  he  has  given  his  consent  to  the  renewal 
of  his  undertaking.  Everything  that  was  done  afterwards, 
was  done  as  attorney  in  the  cause.  But  giving  this  under- 
taking is  not  incident  to  his  office  of  attorney,  though 
the  remedy  on  it  is  against  him  in  that  character.  It 
is  not  because  he  does  act  as  attorney  that  he  is  to  be 
considered  as  giving  a  fresh  undertaking.  The  rule  must, 
therefore,  be  dischai]ged  with  costs,  as  it  was  moved  with 
costs. 

Rule  dischai^ged  with  costs. 


Doe  d.  Evans  v.  Rob. 

j/YRWHITT  applied  for  leave  to  sign  judgment  against  The  Ooart 
the  casual  ejector.     The  notice  at  the  foot  of  the  declaration  f[^for  jUd^.^ 
required  the  tenant  to  appear  "  in  her  Majesty's  Court  of  "^*  •«*«»* 
Common  Bench,"  the  action  being  brought  in  this  Court  eiector,  when 
The  declaration  was,  however,  entitled  regularly,  ''in  the  the  foot  of  the 
Queen's  Bench."    The  service  was,  in  every  other  respect,  q^Sjj^JJJfte!" 
regular.     The  error  in  the  notice  was,  under  the  circum-  ?*°J  ^  »pp€tr 

^  '  in  the  "Coin- 

stances,  not  material.  mon  Bench,** 

instead  of  the 
'*  Queen's 

WiOHTMAN,  J. — ^I  think  you  may  have  a  rule  nisi  for  ]^2^"o^*** 

judgment.  being  entitled 

-n    1       ...  J  inthe'H^cen'* 

Rule  nisi  granted.       Bench." 


■rOlMtbe 
takjaWlb 
CcMtlW 


HCMPBSBTB  0.  BODDL 

«  HeATON  ipplied  far  a  rale  lo  shew  cause  vfa;  tfa 

aerrice  of  the  writ  of  saminonB  in  this  caae  should  not  b 

set  aside  ix  inegolarity.    Ilie  ot^ecticHi  was,  that  th 

™  {^aintiff's  attorney,  iriio  indoraed  his  name  oa  the  writ  i 

**    HinnF*""",  described  hinuipTf  as  of  "  Ij  Fealiiei8t(xw*biiSd 

10    ii^s  &Jb(»ii,  in  the  coonty  of  Sony."     It  was  well  knowi 

that  the  place  and  street  described  in  this  indonemeot  wen 

in  the  county  of  Middlesex  and  not  in  the  coud^  of  Sanj 

Thi^  thereima  was  «  non-cooiplianoe  with  the  2  Wm.  4 

a  39,  s.  12,  by  which  it  was  required  that  ereiy  writ  iasoci 

fay  the  autbfni^  of  that  act  "shall  be  iitdorsed  with  tb 

name  and  place  of  abode  of  the  attorney  actually  saiag  en 

the  same."    It  was  admitted  that  no  affidavit  had  beei 

made  that  FeatherstoK-bmlding^  Hdbom.  was  oot  in  tb 

coun^  of  Surry,  or  that  there  was  no  such  jdace  in  tbi 


WiOBTUAir,  J. — I  cannot  take  judicial  notice  that  ther 
is  no  such  place  in  the  county  of  Suny;  and,  therefiwe, 
cannot  grant  the  present  rule. 

Rule  refused  (o). 

(«)  See  3  Inat.  667. 


SpBioonre  p.  White. 

Wliore  K  ii        WaRREN  applied  for  leave  to  sign  judgment  for  wai 

i™tr^     of  a  plea.     The  affidavit  on  which  he   appUed  stated 

cicDt  Dotice  hu  o-jaonal  service  of  the  writ  of  summons  on  the  defendani 
bcoD  pTvn  to      Ik  *      _  . 


Glcd,  %M  pUintiff  mint  ugn  Judgment  for  want  of  4  ^  it  Ui  own  peril,  end  tb«  CmRwD  ■ 
milt,  bj  giTtng  hfan  )M*e  to  take  todi  e  proceedn;- 
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ing  to  the  statute,  and  filed  a  declaration.  A  number 
of  circumstances  were  then  stated  in  the  affidavit,  the 
effect  of  which  was  to  shew  that  the  defendant  had  received 
notice  of  the  declaration  being  filed.  The  object  of  the 
present  application  was  to  obtain  the  sanction  of  the  Court 
for  signmg  judgment,  for  want  of  a  plea,  under  the  special 
circumstances  stated  with  respect  to  the  notice  of  declaration. 

WiOHTMAN,  J. — Why  should  this  application  be  made  to 
the  Court?  The  plaintiff  must  judge  for  himself,  whether 
he  has  given  notice  to  the  defendant  of  declaration  having 
been  filed,  and  must  sign  judgment  at  his  own  peril,  if  he 
thinks  he  has  a  right  so  to  do.  It  is  quite  unusual  for  such 
an  application  to  be  made. 

Rule  refused. 


Reoina  v.  Snetd  and  Another. 

f^  MESS  WELL  and  Godson  shewed  cause  against  a  rule  Where  j'usdoM 
nisi,  obtained  by  F.Lee,  calling  on  the  defendants,  who  l!^k!n»toi^ 
were  justices  of  the  county  of  Stafford,  to  shew  cause  why  {^^^6^^**^ 

a  writ  of  certiorari  should  not  be  granted  to  brimr  up  an  *ft«r  the  25th 
j^i  .  ^         .  /•,  of  March,  pur- 

order  tor  the  appointment  of  certain  overseers  for  the  town-  suant  to  the 

ship  of  Onecot,  in  the  city  of  Stafford.     The  fects  of  the  ^,^;b<^ 
case  appeared  to  be,  that  regular  notices  having  been  given  J^®^^  °?^ 
that  a  petty  sessions  would  be  held  for  the  appointment  of  reipect  tooer- 
overseers  for  the  district  in  which  Onecot  was  situated,  mentslthey 
on  the  Slst  March,  certain  justices  assembled,  and  having  ^^1^1^^* 
appointed    twenty    or   thirty    overseers,    some  questions  ofthoeetp- 

1       /•  gt  •  •       I  1  •      pomtmenU  to 

arose  as  to  the  fitness  of  certain  persons  m  the  township  m  day  mora 
to  act  as  overseers :  they  then  adjourned  the  question  until  ^y,  f^^^  ^ 
the  14  th  of  April     One  of  the  justices,  who  was  present  on  ^**  of  .March, 

f        .   .  anapponit- 

this  occasion,  imagining  that  this  adjournment  was  not  ffood,  »«nt  made 

°  with  reipect  to 

them  on  tnbh 
day  of  a4iotirnmeiit  was  held  good,  as  the  sessions  had  heoome  possessed  of  the  snhject  matter: 
and  other  appointments  made  for  the  same  township  hj  other  Jostices,  witlun  fourteen  days  after 
the  25th  Much,  invalid. 

VOL,   IX.  T   T  T  D.   P.   C 
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1641.       and,  u  the  I4th  April  wu  more  than  fourteen  dAjafron 
^~^~~^     the  25th  March,  within  which  time,  pursuant  to  tbe  pn> 
«-  TinonB  64  Geo.  3,  c  91,  the  appointment  of  orerseen  uiDSt 

■nd  Another,  take  placc,  he  proceeded  to  a  place  called  Frog  Hall,  and  tbe 
next  day,  the  lat  of  A|Hil,  appointed  two  oreraeera  for  die 
township  of  Onecot  Pursuant  to  the  adjournment  of  tfat 
14th  April,  certun  justices  assembled  and  made  an  appoint- 
ment  of  overseers  for  the  township  of  Onecot-  The  objeci 
of  the  present  application  was,  to  remove  the  second  ip- 
pointment  into  this  Court,  in  order  to  quash  it,  tm  die 
ground  that  having  been  made  subsequent  to  the  appiKOl- 
ment  of  the  let  of  April,  it  was  invalid.  It  was  subuiittnl, 
however,  that  the  second  appointment  was  valid,  and  tbe 
first  invalid.  On  the  31st  March,  the  justices  banng  ■»■ 
sembled  for  the  purpose  of  appointing  overseers  fcx  Hat 
township  among  others,  and  finding  some  difficulty  with 
respect  to  tliis  particular  appointment,  as  to  the  penou 
within  the  township  who  were  fitted  to  hold  the  office  of 
overseer,  the)'  adjourned  the  question.  In  so  doiru^  dier 
had  jmssesscd  tlieni^^lvcs  of  the  matter,  their  jurisdictiai 
Atluchod,  luid,  therefore,  it  was  competent  for  tliem  to 
adjunru  it  in  the  manner  sUted.  Having  adjourned  it,  it 
was  not  coniiK'lent  for  any  other  justice  to  interfere,  to 
make  an  ttpiminimcnt  of  overseers.  Tbe  appointmeat, 
of  the  1st  April,  was,  consequently,  a  mere  nullitv- 
In  Jiex  V,  Saiiisbnry  (a),  the  marginal  note  was,  "  Where 
two  sets  of  magistnites  have  a  concurrent  jurisdictiixj. 
and  one  of  thoni  apjwints  a  meeting  to  grant  ale  liceoKS. 
their  jurisdiction  attaches,  so  as  to  exclude  the  otben 
from  ap)H»iimng  a  subsequent  meeting ;  but  they  mav  aU 
meet  together  on  the  first  day  ;  but  if  after  such  apmini- 
ment  the  other  set  of  mnfristrates  meet  on  a  subsequent  dar, 
and  grant  other  licences,  their  proceeding  is  ill^ml,  aod 
the  subject  of  an  indictment"  There,  Lord  Kcnvom  sui, 
"  A  question  has  arisen,  and  which  is  proper  shoold  be 


{•)  4  T.  R.  451- 
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settled,  whether  it  be  legal  (for  whether  it  be  decent  or  1841. 
decorous  no  person  can  doubt)  for  two  diflferent  sets  of  rkoina 
magistrates,  having  a  concurrent  jurisdiction,  to  run  a  race  ^' 

in  the  exercise  of  any  part  of  their  jurisdiction  ?    It  is  of  and  Another, 
infinite  importance  to  the  public,  that  the  acts  of  magistrates 
should  not  only  be  substantially  good,  but,  also,  that  they 
should  be  decorous.     The  facts  in  the  case  are  shortly  these : 
Some  of  the  justices  for  the  county  of  Surrey  having  before 
them  the  statute   of  26  Geo.  2,  and  knowing   that  the 
licences  ought  to  be  granted  on  a  certain  day  and  time, 
appointed  a  day,  the  24th  September,  for  licensing  ale- 
houses in  this  division,  on  which  day  they  accordingly  held 
their  meeting ;  and  certain  of  the  magistrates  of  the  city  of 
London,  who,,  in  general,  are  competent  to  this  purpose^ 
appointed  another  meeting  on  a  subsequent  day.     But  the 
jurisdiction  of  the  justices  who  had  appointed  the  first 
meeting,  had  attached  before  this  time ;  not,  indeed,  so  as 
to  exclude  the  city  justices  fh)m  acting  at  the  first  meeting, 
for  they  might  all  have  acted  together,  but  it  excluded  the 
city  justices  of  their  jurisdiction  to  act  on  the  subsequent 
day.     On  the  general  question,  therefore,  I  am  clearly  of 
opinion,  that  the  Surrey  justices,  and  the  magistrates  for 
the  city,  have  a  co-ordinate  jurisdiction  within  this  district ; 
and  that  the  meeting  of  the  city  justices,  in  this  case,  was 
illegal,  the  jurisdiction  of  the  other  magistrates  having  first 
attached."    Judgment  was  ultimately  given  for  the  crown. 
The  words  of  the  54  Geo.  3,  could  only  be  considered  as 
directory  to  the  justices;  and,  if  the  appointment  was  not 
made  within  the  fourteen  days  limited  by  the  statute,  the 
justices  might  still  appoint  overseers ;  and  if  they  did  not, 
the  Court  would  compel  them  so  to  do  by  mandamus.     In 
1st  NolarCs  Poor  Lawsy  page  45,  4th  edition,  it  was  laid 
down,  *'  This  appointment,  under  the  43  EUz.  c  2,  was  to 
be  made  yearly,  in  E^ter  week,  or  within  one  month  after 
Easter ;  but  now,  by  the  54  Greo.  3,  c  91,  is  directed  to  be 
made  on  the  25th  day  of  March,  or  within  fourteen  days 

T  T  T  2 


10(>4 


CASES  ON   POINtS  OF   PRACTICE,    Q.    B. 


1841. 


Rbgina 

9. 

Sneyd 
and  Anocber. 


next  afterwards.  If  neglected,  the  justices  dwelling  witl 
the  division,  and  every  major,  alderman^  and  head  offic 
of  city,  town,  or  place  corporate,  where  the  default  sh 
happen,  is  to  forfeit  5L  for  every  such  de&ult,  to  the  rel 
of  the  poor,  to  be  levied  by  the  parish  officer  by  distre 
under  a  warrant  from  the  quarter  sessions.  But  the  ^ 
Elizabeth  was  only  directory  in  this  respect.  The  Court 
King's  Bench,  therefore,  refused  to  quash  an  appointmei 
because  subsequently  made.  For  the  act  has  no  negati 
words  restricting  the  power  to  a  month  after  £aster,  ai 
should  be  continued,  so  as  to  destroy  the  mischief  ai 
advance  the  remedy,  which  was,  to  have  proper  officers  8 
over  the  poor.  But,  if  a  subsequent  appointment  was  to  1 
void,  it  would  subject  the  parish  to  the  inconvenience 
wanting  overseers,  by  a  de&ult  of  the  justices,  which  it  w 
not  in  its  power  to  prevent  This  principle  seems  to  i^ 
equally  to  appointments  under  the  54  Geo.  3,  c.  91.  £ 
that,  if  the  fourteen  days  after  the  25th  of  March,  withi 
which  the  appointment  is  directed  to  be  made,  shoal 
expire,  and  no  officers  be  appointed,  the  Court  upon  appi 
cation  would  probably  grant  a  mandamus  to  compel  tl 
magistrates  to  make  one."  It  was,  therefore,  perfectly  cl« 
that  the  justices  who  made  the  appointment  on  the  141 
April,  were  the  only  persons  competent  to  make  such  a 
appointment,  and  the  fact  of  the  fourteen  days  after  the25t 
March  having  expired,  did  not  affect  its  validity. 


V.  Lee  and  Whitmore  supported  the  rule,  and  contende 
that  the  priority  of  the  appointment  on  the  1st  April,  rei 
dered  that  the  valid  appointment ;  and  that  it  was  incompc 
tent  for  the  justices  before  whom  the  matter  had  ahead 
been,  to  proceed  to  make  an  appointment  on  the  14tl 
With  respect  to  the  King  v.  Sainsbury,  cited  on  the  othf 
side,  it  did  not  affect  the  question,  because,  in  that  case,  a 
actual  decision  had  been  pronounced  by  the  magistrate 
before  whom  the  matter  had  come.  Here,  however,  i 
decision  had  been  pronounced,  but  the  matter  still  remunc 
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open  for  the  determination  of  the  justices.     In  the  case  of       1841. 
the  King  v.  The  Inhabitants  of  Great  Marlow  (a),  it  was       Kkoina 
held^  that  after  an  appointment  for  overseers  for  a  parish  by  ^^ 

the  ma^^trates,  at  one  meeting,  they  are  functi  officio ;  and  md  Another, 
no  other  magistrates  can  afterwards,  upon  the  claim  of  one 
of  the  persons  so  appointed  to  be  exempted,  appoint  another 
in  his  place ;  but  the  party  must  appeal  to  the  sessions  to 
get  his  discharge.  That  was  an  authority  to  show,  that 
after  the  appointment  on  the  1st  April,  the  justices  had  no 
power  to  appoint  on  the  Hth.  The  case  of  the  King  v. 
The  Overseers  of  Bridgewater  (6),  supported  that  view.  In 
1st  Nolan^s  Poor  Laws^  page  55^  4th  ed.,  it  was  laid  down, 
'*  When  an  appointment  is  once  legally  made,  the  magistrates 
are  functi  officio.  If  two  appointments,  therefore,  each 
being  a  sufficient  number  of  overseers,  are  made  on  the 
same  day,  that  which  is  prior  in  time  is  good,  and  the 
second  void.  And  other  magistrates  are  not  only  disabled 
from  making  a  new  appointment ;  but  if  a  person  who  has 
been  appointed  applies  to  them  to  be  exempted  upon  sufficient 
cause,  they  cannot  remove  him  and  substitute  another  in 
his  place ;  but  he  must  appeal  to  the  sessions  for  his  dis- 
charge." On  these  authorities,  it  was  submitted  that  the 
present  rule  ought  to  be  made  absolute. 

CoLERiDOE,  J. — One  question  in  this  case,  is,  whether 
the  appouitment  of  the  14th  of  April  was  a  valid  appoint- 
ment ?  I  think  I  am  bound  to  decide  that  question  first. 
It  may  be  urged  that  the  first  appointment  being  made,  the 
second  is  made  out  of  time.  I  do  not  think  that  proposition 
can  be  sustained ;  although  the  appointment  is  required  to 
be  made  by  the  54  Geo.  3,  c  91,  within  fourteen  days 
after  the  25th  of  March,  yet  the  general  rule  is,  that 
where  such  a  provision  is  introduced,  unless  there  are 
negative  words  in  the  statute,  providing  that  the  appoint- 
ment  shall  not  take  place    afterwards,  Such  a   provision 

(a)  2  East,  344.  (ft)  1  Cowper,  139- 
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1841.        !s  to  he  taken  as  directory.     Hiat  was  the  coiwtnicticm  poi 
^       '     upoD  the    43  Eliz.,  and  writs  of   mandanius    have  been 
■'■  issued,  requiring  mafpstratea  to  make  appointments  ofom- 

nd  AnMhcT.  seers,  the  issue  of  which  writs  mast  have  proceeded  cm  tbi 
ground  that  the  words  of  the  statute  were  directory.  N( 
negative  words  are  introduced  into  this  statute,  therefore 
its  language  must  be  regarded  merely  as  directoiy.  1 
cannot  but  think,  that,  if  the  magistrates  had  heedleslj  soi 
thonghtlessly  allowed  the  time  for  appointing  overseen,  a 
limited  by  the  act  of  Parliament  to  pass,  and  bad  prcx^eded 
to  the  appointment  on  the  14th  of  April,  it  would  have  been 
a  perfectly  valid  appointment.  The  questioa  then  is, 
whether,  the  appointment  of  the  Ist  of  April  is  a  valid  one! 
Now,  I  do  not  think  that  the  appointment  made  fint  in 
point  of  time  is  necessanly  valid  in  point  of  law.  lie 
ma^trates  have  met  pursuant  to  notice.  They  makt 
various  appointments.  They  dificr  as  to  this,  and  fbor  <t 
five  others.  By  the  consent  of  all  present,  and  amoig 
othen  of  Mr.  Sneyd,  the  matter  is  adjourned  until  tbe 
14th  of  April  That  being  done,  I  think  they  had  obtabied 
possession  of  the  subject  matter,  and,  therefore,  had  juiisdic- 
tion  over  it.  Suppose,  that  on  the  SIst  of  March,  ihey 
bad  adjourned  to  any  day  within  the  fourteen  days  afier  the 
25th  of  March,  would  it  have  been  competent  for  any  tiro 
magistrales  to  go  during  that  time,  and  make  another 
appointment  of  overseers?  I  think  not.  I  think  that  is 
precisely  the  same  when  you  get  over  the  difficulty  of  the 
question  as  to  the  adjournment,  whether  the  adjuumment 
was  within  the  fourteen  days  or  not.  Upon  its  being  made 
known  to  Mr.  Sneyd,  that  the  adjournment  for  such  i 
length  of  time  might  be  irregular,  the  proper  course  for 
him  lo  pursue  would  have  been  to  inform  his  brother 
ma^trates  of  the  fact,  and  proceed  or  not  with  the  appoint- 
ment of  overseers,  in  any  way  they  thought  proper;  but 
without  doing  so,  he  goes  to  another  place,  and  without  the 
knowledge  of  his  brother  magistrates,  assists  in  making  the 
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appointment  on  the  Ist  of  April     He  had  no  right  to  do  1841. 

that     As  1  hold  the  appointment  on  the  I4th  to  have  been  ^^^^^^ 

valid,  the  appointment  of  the  Ist  of  April  was  irregular.  »• 

I  think,  therefore,  that  the  present  rule  ought  to  be  dis-  md  Another. 
chai]ged,  but  without  costs. 

Rule  dischai]ged  without  costs. 


The  Queen  v.  Hawdon. 
(Before  the  four  Judges,) 

A  RULE  had  been  obtained,  calling  on  the  prosecutor  to  xhe  Central 
shew  cause  why  a  side  bar  rule  obtained  by  him,  calling  on  n"™  A^t.4&5 
the  defendant  to  pay  the  costs  of  removing  this  case  from  Wm.  4,  c.  36, 
the  Central  Criminal  Court  into  this  Court,  should  not  be  afFect'tbere- 
discharged.  The  prosecutor  had,  in  October  1 838,  preferred  Sctoients  from 
an   indictment  ag»inst  the   defendant   for   libel,  and   the  that  Court  into 

^*  ...  t*»c  Queen's 

defendant  had  afterwards  removed  it  into  this  Court  by  Bench.    Such 

certiorari     The  case  was  tried,  and  the  defendant  convicted,  tireiy  regu- 

and  sentenced  to  nine  months'  imprisonment     The  side  bar  ^^^^***4  ^ 

rule  for  the  defendant  to  pay  the  costs,  occasioned  by  the  «•  33,  (thecer- 

tiorari  act,) and 

removal,  was  then  obtained,  but  was  met  by  the  present  a  defendant  re- 
rule,  as   the  defendant  contended  that  the  removal  was  J^dlctment 
entirely  regulated  by  the  4  &  5  Wm.  4,  c  36,  s.  16,  and,  ^^^^jj^^b^ 
therefore,  that  no  costs  were  payable.  comes  liable  in 

case  of  con- 
viction to 

Humfrey  shewed  cause.     The  application  proceeded  on  1^^^^^^  the 
the  assumption,  that  the  statute  regulating  the  removal  of  in-  ^^  occasion- 

c»  c»  ed  by  such  re- 

dictments  from  the  Central  Criminal  Court,  was  that  which  moval. 
constituted  the  Court,  and  established  its  present  jurisdiction. 
But  that  was  altogether  a  mistake.     That  act  did  not,  in  the 
least  degree,  affect  the  removal  of  this  indictment,  which 
was  removed  under  the  5  &  6  Wm.  4,  c  33,  s.  2,  and  could 
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not  have  been  removed  under  an j  other  sfatote.  TTie  5  &  6 
Wm.  4,  adopted  the  jmiTiaioDS  of  the  5  Wna.  &  Mary,  c3S, 
and  cnlai^ged  the  powers  thereby  ghren  the  Judges ;  md, 
by  those  provisions,  the  defendant  removing:  the  indictment, 
became  liable,  if  convicted,  to  pay  the  coats  oocasicoed  bj 
the  removal. 


The  defendant  in  person,  in  support  of  the  mle.  TUs 
indictment  was  brought  under  the  Central  Criminal  Court 
Act.  Everything  relating  to  the  proceeding  of  that  Court,  wv 
regulated  exclusively  by  that  statute.  The  removal  of  diis 
indictment  was  so,  and  that  act  contained  no  provisions  as  to 
the  costs  of  such  a  removal.  The  order  on  the  defendnit 
to  pay  costs  was  one  which  could  not  be  maintained. 

Lord  Denbian,  C.  J. — The  powers  of  the  Court  to  gruit 
a  certiorari,  are  now  defined  by  the  5  &  6  Wm.  4,  c.  33^ 
That  statute  passed  after  the  Central  Criminal  Court  Act, 
and  is  not  restricted  by  the  provisions  of  that  act.  Tlie 
Judges  have  now  a  power  which  they  did  not  possess  under 
the  statute  of  William  and  Mary,  to  require  such  recog- 
nizances as  they  may  deem  fit,  instead  of  being  restricted  as 
before  to  require  recognizances  in  20/,  only  ;  but,  in  other 
respects,  the  statute  of  William  and  Mary  is  incorporated  in 
the  recent  statute. 

Patteson,  J.— The  4  &  5  Wm.  4,  c.  36,  s.  16,  has 
nothing  to  do  with  the  removal  of  an  indictment  by 
certiorari  into  this  Court ;  it  only  relates  to  the  removal  of 
indictments  from  the  quarter  sessions  into  the  Central 
Criminal  Court  The  removal  here  was  obtained  under 
the  5  &  6  Wm.  4,  which  embodies  the  provisions  of  the 
present  statute. 

Rule  dischaiged. 


TRINITY   TRRM,   4  VICT. 


GOODTITLE  (L  MURRELL  f?.  BaDTITLE. 

Keating  shewed  cause  against  a  rule  obtained  by  Wbereifter 
Hoggins  for  setting  aside  the  writ  of  habere  facias  poe-  elajw^roin 
sessionem,  issued  and  executed  in  the  present  case,  for  JJ^^'^.S^ 
irrefiTularity ,  with  costs ;  and  why  the  applicant  Peachy  should  ™«nt,  ezecn. 
not  be  restored  to  possession.     Ine  amoavits  on  which  the  without  rem- 
present  rule  was  obtained,  shewed,  that  in  the  year  1830,  ^tby  tSe 
the  lessor  of  the  plaintiff  had  commenced  an   action  of  f!*^*^f.  . 

*^  .  Court  held  the 

ejectment,  and  served  the  declaration  on  a  person  named  want  of  a  ictra 

Peachy,  who  was  the  tenant  in  possession.     He  did  not  suchasubMan- 

appear,  and  judgment  was  accordingly  signed  against  the  ^*j^f^  ^L. 

casual  ejector.     From  that  time  until  December,  1840,  no  the  30th  of 

proceedings  were  taken  on  the  judgment;   but,  in  that  the  8th  of  May 

month  and  year,  a  writ  of  habere  fecias  possessionem  was  ^rp^yi^to" 

issued  and  executed  without,  suinir  out  a  writ  of  scire  facias  •**  '"^®  the 

°  ^  execution  wai 

to  revive  the  judgment     On  the  8th  of  May,  which  was  the  not  such  laches 

last  day  of  E^ter  Term,  an  application  was  made  to  the  the  tenult  of 

Court  for  the  present  rule,  on  the  ground  that  no  writ  of  ^c^^'m  ihe 

scire    facias    had  been    issued  to  revive  the    judgment  JlPPjIcttion. 

Keating  submitted,  that  the  omission  on  which  the  present  cation  may  be 

application  was  founded,  only  amounted  to  an  irregularity,  tenant  m  dm- 

of  which  the  party  complaining  must  promptly  take  advan-  J^^^*^  ^ 

tage.     A  variety  of  cases  to  that  effect  might  be  cited.   The  ^t^  the  decU' 

delay  from  the  month  of  December  to  the  8th  of  May,  was  not  appeared. 


such  laches  as  disentitled  the  party  applying,  to  succeed  in  u^^been 
his  application.     But  supposing  the  application  could  be  Jjp»c3a«intt 


made  by  any  one,  it  could  not  be  made  by  Peachy,  as  he  ejector ;  but 
was  not  before  the  Court,  he  not  having  appeared.     It  was  awarded 
laid  down  in  Bac.  Ah.  tit  (A.)  p.  61,  that  a  writ  of  error  J^^J ^J^ 
cannot  be  brought  in  the  name  of  the  casual  ejector,  as  the  plaintiff,  with- 
tenant  is  not  in  Court  to  sue  it     The  cases  cited  for  this 
proposition  were  Roe  v.  Doe  d.  Humphreys  {a)  ^  and  George 
d.  Bradley  v.  Wisdom  (6).     If,  however,  he  was  entitled  to 

(a)  fiamea,  181.  {b)  2  Bur.  756. 
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make  this^ipUcatioii,  bemuststilliiiakeit  withinareasonaU 
time.  If  the  defect  was  to  be  regarded  as  a  mere  irr^i^ulari^ 
then  it  was  quite  dear  that  the  application  was  made  too  lab 
It  had,  however,  been  decided  in  one  case,  that  the  omtBon 
did  not  merely  amount  to  an  irregularity,  but  to  a  nuUi^ 
That  caee  wae  Mortimer  v.  Piggott  (a).  The  Couit  m 
there  reported  to  have  said,  that  where  a  defendant  had  be« 
charged  in  execution  on  a  writ  issued  more  than  a  yea 
after  judgment  had  been  signed,  without  reviving  ifaa 
judgment  by  writ  of  scire  &cia8,  the  [»x>ceeding  wu  i 
nuUi^ ;  and  the  defendant,  therefore,  by  li^ne  of  tim^  va 
not  deprived  of  his  right  to  apply  for  his  dJacharge.  Tht 
deciuon,  however,  had  been  questioned  in  Arch.  Prae.  p>819 
note  (Q.  ^ould  the  Court,  however,  be  disposed  to  imki 
the  rule  absolute,  the  judgment  would  not  be  set  aside  wit! 
costs.  Doe  d.  Vernon  v.  Roe  {h).  It  might  be  supposct 
that  that  case  was  an  authori^  to  shew  that  the  [Hesra: 
api^cation  might  be  made  by  the  tenant ;  but  it  wu  u 
be  observed,  that  the  tenant  had  made  himself  party  to  dx 
proceeding,  by  demanding  a  particular  of  the  premise) 
sought  to  be  recovered. 


WiQHTMAN,  J. —  Where  a  judgment  is  improperly  sigDcd 
against  Uie  casual  ejector,  if  the  teoant  cannot  apply  tu  sei 
aside  that  judgment,  what  ia  be  to  do  ? 


Keating  admitted,  that  in  such  a  case,  the  Court  mi^i 
permit  an  apphcation  to  be  made  by  him.  That  was  not, 
however,  a  similar  case  to  the  one  before  the  Court. 

WioHTHAN,  J. — As  DO  scire  fecias  has  been  issued  afler 
the  lapse  of  ten  years  from  signing  judgment,  that  is  an  error 
in  materialibus,  and,  therefore,  this  application  is  not  too 
late.  The  case  of  Doe  d,  Vernon  v.  Roe  is  very  much  in 
point  in  the  present  case ;  here  the  application  is  to  set  aside 

(a)  J«te,  voL3,  p.  615. 

(&)  3  Nev.  &  P.  337;  S.  C.  7  Ad.  &  B.  U. 
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the  execution,  the  judgment  itself  being  regular.  Now,  on 
the  first  point,  whether  the  tenant  in  possession,  who  has 
not  appeared,  has  any  locus  standi  in  Court  to  make  this 
application,  that  case  of  Doe  d.  Vernon  v.  Roe  decided,  that 
such  a  person  may,  under  circumstances  very  similar  to  the 
present,  apply  to  the  Court  to  set  aside  the  judgment  That 
case  seems  to  me  an  authority  against  the  lessor  of  the 
plaintiff  on  the  principal  points ;  but  in  his  favour  as  to  the 
costs  of  the  motion.  I  think  that  the  lessor  of  the  plaintiff 
has  been  irregular  in  materialibus ;  the  omission  to  sue  out 
a  scire  facias  after  a  lapse  of  ten  years,  would  be  a  cause 
of  error  that  was  apparent  on  the  &ce  of  the  record. 
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Hoggins  contra,  submitted  that  the  Court  ought  to  make 
the  rule  absolute,  with  costs. 

WiGHTMAN,  J. — There  having  been  no  consent  rule, 
there  is  no  person  against  whom  the  Court  can  award  the 
costs.  The  case  of  Good/right  d.  Ward  v.  Badtitle  (o),  cited 
in  Doe  d.  Vernon  v.  Roe^  is  precisely  like  this  case.  The  only 
person  who  can  be  ordered  to  pay  the  costs  is  Goodtitle. 

The  rule  was  made  absolute,  with  costs,  against  the 
lessor  of  the  plaintiff,  he  consenting  to  pay  them  within  a 
week,  on  condition  of  the  defendant  undertaking  not  to 
bring  any  action  in  respect  of  the  irregular  execution  (6). 

Rule  accordingly. 

(a)  2  Wm.  Black.  763. 

(6)  See  Adlam  v.  VobUt  Ante,  vol.  9»  p*  322. 


Doe  d.  Williams  v.  Smith. 

GrA  Y,  shewed  cause  against  a  rule  nisi  for  judgment  Judgment  m 
as  in  case  of  a  nonsuit  obtained  by  Dickenson.     It  was  an  ^^S,°iiMiy 

be  obtained  in 
an  ^ectment,  if  inaehM  been  joined,  although  through  the  de&ult  of  the  letior  of  the  plaintiff,  no 
consent  rale  haa  been  actoall j  drawn  op,  the  tenant  in  ponaarion  having  appeared  and  pleaded. 
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action  of  ejectment,  and  the  attorney  tar  the  tenant  in  por 
seasion  had  ogned  the  consent  rule  ;  the  attcNmej  far  tfae 
lessor  of  the  plaintiff  howerer,  did  not  sign  it,  or  draw  it  ap^ 
An  application  and  {dea  were  entered,  and  pleaded  bj  the 
tenant,  and  the  lessor  of  the  plaintiff  added  the  aimiliteii 
Hie  rule  for  judgment  as  in  case  of  a  nonsoity  it  was  nb- 
mittedy  was  improperly  obtained,  on  the  ground  that  tfae 
defendant  was  not  properly  before  the  Court,  the  coueot 
rule  not  having  been  drawn  up.  The  rule  ought,  therefare, 
to  be  discharged,  without  the  lessor  of  the  plaintiff  beiog 
compelled  to  give  a  peremptory  undertaking. 


DickensoHy  in  support  of  the  rule,  was  stopped  by  th 
Court 

WiGHTBiAN,  J. — The  tenant  in  possession  having  ap 
peared,  and  the  plaintiff  having  replied,  I  think  enough  ha 
been  done  to  entitle  the  defendant  to  move  for  judgmem 
as  in  case  of  a  nonsuit  The  plaintiff  must,  therefore,  fp^ 
a  peremptory  undertaking,  and  then  the  present  rule  mi; 
be  discharged. 

Rule  dischaiged  accordinglj. 


Doe  d.  Bailey  and  Another  v.  Bennett  and  Wife. 

Where  a  rule  J  J  ERE  shewed  cEuse  against  a  nile  obtained  by  Prideaux 
for  suyin^  pro-  which  called  upon  the  lessor  of  the  plaintiff  to  shew  caua 
S^S  until  ^^y  ^^  proceedings  in  the  present  action  should  not  b< 
stayed,  until  the  costs  of  two  former  actions  of  ejectment 
and  of  an  action  of  trespass  for  mesne  profits  should  be  pud 
It  appeared,  by  the  affidavits,  that  a  Mrs.  Ayres  was  ii 
possession  of  certain  property,  from  the  year  1815  inclusive 
A  person  named  Bennett  brought  an  action  of  ejectmen 
for  the  recovery  of  that  property,  in  the  year  1840.     N< 


the  costs  of 
former  action!} 
of  ejectment, 
and  for  mesne 
profits  were 
paid  on  the 

Sx>und  of 
e  same  title 
being  again  in 
dispute,  the 
mle  will  be  dis 

charged  if  the  Ir&sor  of  the  plaiutiflf  swears  generally  that  his  claim  is  not  founded  on  the 
title  as  was  previoukly  litigated,  although  he  does  not  state  under  what  title  be  does  claim. 
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one  appeared  in  that  action^  and  judgment  was  accordingly       1  ^^^ 
obtained  against  the  casual  ejector.     An  unsuccessful  appli-     d^^  dem. 
cation  was  made,  on  the  part  of  Mr&  Ayres,  for  the  purpose    ^J^^^^ 
of  setting  aside  the  judgment  so  obtained,  it  being  suggested  ». 

that  the  declaration  in  ejectment  had  not  been  properly  served,  and  Wife. 
An  action  of  trespass,  for  the  mesne  profits,  was  brought  by 
Bennett  against  Mrs.  Ayres,  and  an  action  of  ejectment  was 
also  brought  by  Mrs.  Ayres  against  Bennett.  Before  trial 
in  either  of  those  causes,  Mrs.  Ayres  died.  Some  time 
after  her  decease,  an  action  of  ejectment  was  brought, 
at  the  instance  of  the  present  lessors  of  the  plaintiff,  for  the 
recovery,  from  Bennett,  of  the  same  property  as  he  had 
recovered  from  Mrs.  Ayres.  Bennett  then  obtained  the 
present  rule,  on  an  affidavit  that  the  lessors  of  the  plaintiff 
claimed  the  property  as  devisees  under  a  vnll  made  by  Mrs. 
Ayres.  In  answer  to  the  affidavits,  it  was  now  sworn,  on 
the  part  of  the  lessors  of  the  plaintiff,  that  they  did  not 
claim  the  property  in  question  under  the  will  of  Mrs.  Ayres, 
or  in  any  way  through  Mrs.  Ayres,  but  that  the  title, 
by  the  strength  of  which  they  proposed  to  recover  the 
property,  was  perfectly  different.  The  affidavits  did  not 
proceed  to  state  what  the  tide  was,  by  virtue  of  which  they 
did  seek  to  recover.  Bere  submitted  that  on  this  affidavit, 
produced  by  the  lessors  of  the  plaintiff,  the  present  rule 
must  be  discharged.  The  ground  on  which  such  an  appli- 
cation could  succeed  was,  that  the  same  title  was  proposed 
to  be  brought  into  litigation.  If  such  an  intention  did  not 
exist,  there  was  no  pretence  for  compelling  the  lessors  of  the 
plaintiff  to  pay  the  costs  in  question.  In  order  to  shew  that 
the  same  tide  was  not  to  be  brought  into  dispute,  it  was 
sufficient  that  the  lessors  of  the  plaintiff  should  swear  that 
the  title  of  Mrs.  Ayres  was  not  that  on  which  they  relied, 
but  a  different  one,  without  proceeding  to  state  what  the 
title  was,  on  which  they  sought  to  recover  the  property  in 
question. 

Prid^aux,  in  support  of  the  rule,  submitted  that  it  did 
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and  Another 

9. 

Bbnnftt 
and  Wife. 


not  sufficiently  appear,  fixmi  the  mode  in  which  the  affidifii 
in  answer  was  sworn,  that  the  lessors  of  the  plaintiff  voi 
not  about  to  bring  into  litigation  the  same  title  as  thai 
which  was  discussed  in  the  actions  wherein  Mrs.  Ayres  ws 
a  party.  It  was  not  enough  for  them  to  swear  that  the  titk 
which  they  proposed  to  set  up  in  the  present  action  was  nol 
the  same  as  that  of  Mrs.  Ayres,  without  stating  what  the 
title  on  which  they  relied  really  was.  They  were  bound  to 
shew  to  the  Court,  on  the  &ce  of  their  affidavits,  suffidenl 
to  make  it  appear  that  the  sarnie  title  was  not  again  to  be 
brought  into  dispute.  This  not  having  been  done,  the 
present  rule  ought  to  be  made  absolute. 


CoLEiUDGE,  J. — The  question  is,  whether  it  is  snfficientir 
shewn  that  the  lessors  of  the  plaintiff  are  relying  oo  the 
same  tide  that  Mrs.  Ayres  did?  On  the  one  hand,  it  ii 
sworn,  that  they  claim  under  a  will  of  a  certain  date;  aod 
it  is  fiur  to  suppose  that  that  will  must  have  been  seen  od 
the  part  of  the  defendants.  In  answer,  it  is  sworn,  that  the 
lessors  of  the  plaintiff  do  not  claim  under  that  will,  nor 
under  any  other  will  of  Mrs.  Ayres.  It  is  sworn,  on  the 
part  of  the  defendants,  that  the  lessors  of  the  plaintiff  chiim 
under  the  same  title  as  Mrs.  Ayres.  Now,  as  no  tide  has, 
as  yet,  been  stated  at  all,  it  would  be  a  matter  of  suppositioo 
what  her  title  was ;  however,  the  answer  given  is,  thai 
the  lessors  of  the  plaintiff  do  not  claim  under  the  ssnie 
title,  but  under  a  different  one.  That  may  be  true,  or  it 
may  be  false ;  but  I  think  that  the  lessors  of  the  plaintid 
are  not  bound  to  disclose  their  particular  title  on  this  rule. 
As  it  is  not,  therefore,  satisfactorily  shewn  that  the  lesson 
of  the  plaintiff  are  claiming  under  the  same  title  as  Mrs 
Ayres,  this  rule  must  be  discharged,  but,  under  the  ciicum- 
stances,  without  costs. 


Rule  discharged  without  costs. 
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DuRRANT  V.  Blurton  and  Caley. 

Ji  YLES  shewed  cause  against  a  rule  nisi,  obtained  by  Where  it  ap- 

Gakf  calling  on  the  plaintiff  to  shew  cause  why  a  warrant  attorney  wai 

of  attorney,  given  by  the  defendant  to  the  plaintiff,  and  the  JJSnfiffa^ 

judfimQent  and  execution  thereon  should  not  be  set  aside  defendant  in  a 

,  ,  tranaaction  m 

with  costs,  on  the  ground  that  it  had  not  been  properly  the  course  of 

which  a  war» 

attested  pursuant  to  the  provisions  of  the  1  &  2  Vict  c.  110,  ^nt  of  attor- 
8.  9.     It  appeared,  from  the  affidavit,  that  the  defendants  ||^5^"i|i[^ 
were  resident  in  London,  and  in  the  sprini;  of  1840,  they  mcnt  was  at- 

r    -^^  ,  tested  by  a 

became  indebted  to  an  attorney  named  Martin,  who  resided  clerk  of  the 
in  Westminster.     The  amount  of  their  debt  to  him  was  near  SS^  aJso  an 

3000/.     About  the  same  time,  a  writ  of  fieri  facias  at  the  •dmitted  at- 
torney, It  was 

suit  of  the  Metropolitan  Bank  was  issued  against  their  goods,  held,  that  the 
and  under  it,  they  were  seized.  When  in  this  situation,  insufficient 
they  appUed  to  their  attorney,  Martin,  for  his  assistance  in  J'vict  c  lio 
raising  money.  He  informed  them  that  he  had  a  client,  >•  ^• 
named  Durrant,  a  solicitor,  residing  in  Norwich,  who  was 
willing  to  make  the  advance  required.  With  him  the  de- 
fendants were  unacquainted,  but  by  the  intervention  of 
Martin,  it  was  ultimately  agreed  that  Durrant,  the 
present  plaintiff  should  advance  the  sum  of  4900^,  he 
receiving  as  the  security  for  this  advance,  certain  leasehold 
property,  and  a  warrant  of  attorney.  Martin  prepared 
these  instruments,  and  sent  the  drafts  to  the  plaintiff,  to  be 
settled  by  him.  No  abstract  of  title  was,  however,  sub- 
mitted to  him,  that  being  left  entirely  to  Martin.  All  the 
expenses  of  preparing  the  instruments  were  borne  by  the 
defendants,  and  no  charge  was  made  to  the  plaintiff. 
When  the  warrant  of  attorney  was  executed,  a  person 
named  Crowther,  who  was  himself  an  admitted  attorney, 
but  who  was  acting  as  Martin's  clerk,  attested  the  warrant  on 
behalf  of  the  defendants.  The  reason  of  his  so  acting  was, 
as  he  swore,  because  Martin  was  otherwise  engaged.  A 
few  days  afterwards,  judgment  was  signed  on  the  warrant 
of  attorney  by  Martin  on  behalf  of  Durrant.     It  did  not 


CASBS  OS  rvam  or  fkactux,  <%■  ■- 

appear  that  Martin  waa  tbe  general  LAodoD  igcDt  of 
Durrant,  and  different  attoraeya  sued  out  execatioo.  The 
questicKi  waa  on  this  state  of  facta,  which  were  not  dispaied 
between  the  parties,  whether  the  warrsnt  of  attranev  was 
sufficiently  witnessed,  acconling  to  tbe  pruTisions  of  tbt 
statute.  Bi/let  submitted  that  the  EacVa  disclosed  br  lit 
affidavits,  shewed  that  a  sufficient  attestation  had  taken 
place.  The  objection  was,  that  Martin  bad  acted  for  both 
parties,  and  therefore,  that  according  to  the  case  oi 
HulMon  V.  Jfulion,  (a)  the  attestation  was  not  good.  Tbe 
statement  of  &cts  did  not  shew  that  Martin  was  actiif 
for  both  parties.  All  that  be  appeared  to  have  done  m 
to  sign  Judgment  on  behalf  of  Martin.  That  was  a  men 
fonnal  act,  which  could  not  place  him  in  the  situation  of 
attorney  to  Durrant  The  execution,  it  appeared,  was  sued 
out  by  another  attorney.  He  was,  therefore,  not  disquili- 
Ged  from  actii^  mi  tbe  part  of  the  defendant.  It  ra, 
therefore,  competent  for  him  to  witness  the  executioa  (/ 
the  wamtnt  of  attorney.  If  it  was,  k  fortiori  was  it  cotape- 
tent  for  his  clerk  Crowther  to  witness  it.  The  case  of 
Paul  T.  Cleaver,  {b)  waa  to  be  relied  on.  There  it  vu 
decided,  that  the  attestation  by  an  attorney  s  clerk,  is  not 
sufficient  to  render  valid  such  an  instrument.  That  case, 
however,  would  not  affect  the  present,  because  Crowthw 
was  an  admitted  attorney  himself.  No  grounds,  there&re, 
existed  for  making  the  present  rule  absolute. 

Gale,  in  support  of  the  rule,  contended  that  the  affidaviti 
clearly  shewed  that  the  attorney  Martin  acted  as  attomej, 
both  for  the  plaintiff,  and  for  the  defendant.  No  other 
person  appeared  in  the  transaction  to  be  acting  as  attcwnej, 
except  him ;  therefore,  as  tbe  bu^aess  had  been  transacted 
on  bolb  sides,  it  must  have  been  by  him.  Crowther,  it 
appeared,  was  merely  his  clerk,  and,  therefore,  although  he 
might  be  an  admitted  attorney  in  this  transaction,  he  could 

(a)  7  T.  R.  7.     See  TbcU  v.  Qoi^ertt.  amtt,  rol.  a.  p.  396. 
(A)  3  Tutnt.  300. 
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not  be  regarded  as  the  independent  attorney  of  the  defend- 
ants. If  not,  then  it  was  perfectly  clear,  according  to  the 
cases  of  Hutson  v.  Huton ;  Paul  v.  Cleaver ;  Rice  v.  Lin* 
sted  (a),  and  RUing  v.  Dolphin  (b),  that  the  warrant  of 
attorney  was  not  properly  witnessed  within  the  meaning  of 
the  statute. 

Cur.  adv,  vult. 


1841. 


DURRAKT 

t'. 

Blurton 

and 

Caley. 


Coleridge,  J. — This  was  a  rule  for  setting  aside  a  warrant 
of  attorney,  with  the  judgment  and  execution  issued  thereon, 
on  the  ground  that  the  requisites  of  the  1  &  2  Vict  c  110, 
s.  9,  were  not  complied  with  in  the  attestation.  The  un- 
disputed facts  of  the  case  are  these ;  that  the  defendants 
resident  in  London,  owed  one  Martin,  an  attorney  in  West- 
minster, in  the  spring  of  1840,  nearly  3000L  Their  goods 
were  about  the  same  time  seized  under  an  execution  at  the 
suit  of  the  Metropolitan  Bank.  In  this  state  of  things  they 
were  desirous  to  raise  money,  and  Martin,  who  was  their  at- 
torney, informed  them  that  he  had  a  client  who  would  advance 
it  The  plaintiff  is  a  solicitor  of  Norwich,  a  stranger,  as  it 
should  seem,  to  the  defendants ;  and  through  the  interven- 
tion of  Martin,  he  agreed  to  advance  4900A  on  leasehold 
security,  and  a  warrant  of  attorney :  both  these  instruments 
were  prepared  by  Martin,  the  drafts  having  been  sent  by 
him,  as  he  swears,  to  the  plaintiff  to  be  settled,  but  no 
abstract  of  title  to  the  leasehold  premises,  was  ever  submit- 
ted to  the  plaintiff.  In  this,  he  entirely  trusted  to  Martin. 
The  instruments  were  prepared  at  the  expense  of  defendant, 
and  no  charge  made  against  the  plaintiff  by  Martin.  Mar- 
tin signed  the  judgment  for  the  plaintiff,  a  day  or  two  after 
the  execution  of  the  warrant  He  was  not  the  general 
London  agent  for  the  plaintiff,  and  the  execution  was 
sued  out  by  the  attorneys  for  him.  In  this  transaction  the 
defendants  swear  they  believe  Martin  acted  as  the  attorney 
of  the  plaintiff.     Martin  swears  positively  that  he  acted  only 


(a)  Ante,  vol.  7,  p.  163.  {b)  Ante,  vol.  8,  p.  309. 

VOL.    IX.  U   U   U  D.    P.    C. 


-u^    farr  Bou.  t 


iiiiiit    u   «n»  I 
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one  on  their  behalf.    Looking  at  the  substance  therefore,        1841. 

of  the  transaction,  which,  to  effectoate  the  purposes  of  the  ^UBBANt 

act  must  be  done ;  but  not  meaning  to  impute  any  fraud  in  ^* 
the  particular  instance  before  me,  I  think  this  warrant  was         and 

Oal.ky 

not  properly  attested,  and  that  the  rule  must  be  made 
absolute,  no  action  to  be  brought  against  the  plaintiff  or 
the  sheriff. 

Rule  absolute. 


Wheatley  v.  Golney. 

^IMONSi  moved  for  a  rule,  to  shew  cause  why  the  plea  Semble,  that 
in  abatement  in  this  case  should  not  be  set  aside,  and  4*^01.  4,  c 
judgment  signed  as  for  want  of  a  plea.     The  affidavit  in  ^'  *•  ?» ^® 
support  of  the  application  stated,  that  this  was  an  action  of  ing  a  pica  in 
assumpsit,  and  the  defendant  pleaded  in  abatement  the  the  non-joinder 
non-joinder  of  a  person  named  Watson  as  a  defendant.  co-defeniJant, 
An  affidavit,  verifying  the  plea,  was  made  pursuant  to  the  must  sute  his 
3  &  4  Wm.  4,  c.  42,  s.  8.     It  stated  the  supposed  residence  dence  at  the 
of  Watson.     Inquiries  were  accordingly  made  there,  and  it  thelffidavit* 
was  discovered  that  the  house  was  shut  up,  and  it  was  then 
ascertained,  that,  although  Watson  had  resided  there,  he 
had  ceased  to  do  so  for  two  months.      Although   other 
inquiries  had  been  made,  it  could  not  be  discovered  where 
Watson  was  then  living.     It  was  submitted,  that  such  an 
affidavit  was  not  what  was  contemplated  by  the  3  &  4  Wm. 
4,  c.  42,  s.  8.     The  words  of  that  section  were,  ^^  that  no 
plea  in  abatement  for  the  non-joinder  of  any  person  as  a 
co-defendant,  shall  be  allowed  in  any  Court  of  Common 
Law,  unless  it  shall  be  stated  in  such  plea,  that  such  person 
is  resident  within  the  jurisdiction  of  the  Court,  and  unless 
the  place  of  residence  of  such  person  shall  be  stated  with 
convenient  certainty,  in  an  affidavit  verifying  such  plea.** 
The  object  of  that  provision  must  be,  that  when  the  plaintiff 
commenced  a  new  action,  he  might  be  able  to  serve  the 
defendant  mentioned  in  the  plea  with  process.     If,  however, 

u  u  u  2 


lOM 


CASK  OK  room  op  practics,  a.  B. 
the  true  lendence  oi  Hat  co-defendant  was  not  pfh  ' 


lUl. 
wSSli    '""^  ^  impcwiWe 
Oounr. 


the  i^aintiff  bo  to  da  It  ms  no 
answer  that  the  defieodant  now  actually  sued,  had  pm  die 
best  statement  be  conld  of  die  remdenoc  of  bis  si^gested  co- 
coDtractor.  Aa  it  was  not  soch  a  description  as  the  Matute 
deariy  contemplated,  the  pronsion  was  not  aatisBed. 

WioHTJUNj  J. — I  think  70a  may  take  a  role  nin. 

Rule  nisi  panted 

Huobaid  8ubseqii«itl;  tippeareA  to  shew  canw  aguost 
this  rule,  and  admitted  that  he  conk)  not  reast  the  otgectko, 
and  that,  in  consequence,  the  parties  had  made  an  aniiige- 
ment  with  leqiect  to  the  actun. 

Bole  abscdute  acfsadin^j. 


two  putncn 
mttorneji  in  tba 
eoDnlrj,  di. 
T«ctcd  tbu« 
particular  rula 
of  Court 
■boold  be 
■erred  an  tlie 
London  tgent 

wu  held,  tbit 


to  the  rule, 
thoa^h  it  wit 
tnScwnt  u  u 
the  one  who 
wroto  the 
letter. 


In  the  matter  of  Houdat. 
jU  ugh  hill  applied  for  a  rule,  to  shew  cause  why  an 
attachment  should  not  issue  against  two  country  attomevs, 
partners,  for  not  obeying  a  rule  of  Court,  which  required 
them,  among  other  things,  to  pay  a  sum  of  money.  Tbtj 
were  resident  at  Carmarthen ;  and  it  appeared,  that  by  the 
direction  and  consent  of  one  of  them  expressed  in  a  letter, 
the  rule  had  been  served  on  the  London  agent  of  the  fiim. 
The  nilc  was  accordingly  served  on  the  London  agent,  and 
he  made  an  indorsement  on  the  rule  that  be  accepted  the 
service,  as  the  agent  of  the  attorneys  by  their  directioa 
Cases  bad  decided  that  a  strictly  personal  aerrice  was  not 
necessary  inall  case8tobringapartyintocontempt(a).  This, 
it  was  submitted,  was  one  of  those  cases.  By  the  ezprea 
consent  and  direction  of  the  attorneys  in  the  country,  the 

(a)  It  was  n  decided  in  Gtmh  casei  were,  however,  overruled 
V.  pTotter,  ante,  vol.  2,  p.  99,  and  by  the  full  Court  of  Exch»]tier. 
Aaierv.NaiHon,a.p.58i.  Tho*e      iu  Stmdi  r.  Tbwr.  ib.  p.  67y. 
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rule  had  been  served  on  the  London  agent     Disobedience       1841. 
to  that  rule  amounted  clearly  to  a  contempt,  for  which  they  inthemrtterof 
were  answerable.  Holiday. 

WiGHTHAN,  J. — Perhaps  the  service  which  is  sworn  to 
might  be  sufficient  to  bring  the  partner  who  gave  the  con- 
sent to  the  service  on  the  agent  into  contempt  That, 
however,  cannot  affect  his  partner.  It  is  not  sufficient  for 
an  attachment,  as  the  ordinary  method  of  transacting 
business  by  one  partner,  will  not  bring  another  partner  into 
contempt,  unless  he  himself  does  some  act  shewing  that  he 
is  in  contempt  I  do  not  say  that  the  service  on  the  town 
agent,  may  not  be  sufficient  for  the  purpose,  if  it  has  been 
authorized.  Consequently,  with  respect  to  the  partner  who 
wrote  the  letter,  directing  the  service  to  be  effected  on  the 
London  agent,  a  rule  nisi  for  an  attachment  may  be 
granted ;  but  not  as  to  the  other. 

Rule  nisi  accordingly. 


Rboina  v.  The  Inhabitants  of  Babton. 

{Before  the  four  Judges.) 

J.  mS  was  an  indictment  against  the  defendants  for  the  if  a  partT, 
non-repair  of  a  road-     The  case  was  tried  at  the  summer  J^J]^^i^ 
assizes  for  Bedfordshire,  in  1838.     A  verdict  was  then  taken  ^^^  ^  S>" 

plication  to  the 

for  the  defendant,  but  leave  was  reserved  to  move  to  enter  Court  oninsnf- 
a  verdict  for  the  Crown.     A  rule  was  accordingly  obtained  rSS^aB^hii 
for  that  purpose  in  the  ensuiiur  Michaelmas  Term.     At  "*'® "  **"  *^ 

r     r  ^3  groand  dia- 

that  time,  the  Judge's  notes  were  before  the  Court     The  charged,  he 
rule  was  argued  and  made  absolute ;  and  the  verdict  was  wards  be  aL 
entered  as  a  general  verdict  for  the  crown  on  all  the  counts  p^T^^deS^ 
of  the  indictment     A  rule  was  afterwards  obtained  by  the  «e«»cyt  *nd  to 

*'  renew  his  ap- 

defendant,  for  the  purpose  of  confining  the  verdict  for  the  plicatioii. 
crown  to  the  two  first  counts  of  the  indictment     The  notes 
of  the  learned  Judge  who  tried  the  cause,  were  not  then 


»• 


OM  poons  or  pbactkb,  q»  & 

bnmgbt  befcie  the  Court  od  the  aflhlaTit  od  which  tin 
seoondiule  was  obtained,  and,  on  that  groond,  the  rule  v« 
disdiaiged.  The  defimdant  then  obtained  the  present  lub 
fer  the  same  |wirpoBe  of  confining  the  verdict  to  the  tvc 
first  counts  of  the  indictment,  and  this  rule  was  properii 
drawn  op  as  granted  on  readipg  the  Judge's  notes. 

GaaaM^now  shewed  cause  against  this  third  rule.  Ii 
most  be  dischaiged,  tor  the  ptfty  has  afareadj  had  the  judp 
ment  of  the  Court  upon  it,  and  if  he  does  not  come  pR- 
pared  in  a  proper  manner  on  one  occasion,  he  cannot  be  per 
mitted  again  to  ask  the  judgment  of  the  Court  on  the  sum 
matter,  if  the  proper  materials  to  80|^xiit  the  appUctfiQii 
were  in  existence  at  the  time  when  he  first  a{^Jied  to  tiv 
Court,  lUfima  ▼.  Tke  MamekeHer  amd  L^ed»  BaUway  (a) 
They  were  so  here,  and  the  defendants  cannot  now  be  pe^ 
mitted  to  supply  the  defects  of  their  femier  iqpplicatioo. 


The  Court  called  on 

Byk:9  to  support  his  rule.  The  Judge's  notes  would  have 
been  broi^ht  before  the  Court  ip  the  first  instance,  but  thaJ 
the  Court  declared,  that  the  application  for  them  must  be 
die  subject  of  a  distinct  application.  This  alone  occasioned 
the  irregularitr  now  relied  on  by  the  other  side,  and  ii 
ought  not  to  be  allowed  to  prejudice  the  defendant. 

Per  Curiam. — The  rule  is  express  that  a  party  who  ha- 
a  full  opportunity  of  bringing  his  case  before  the  Couri 
must  do  so  in  the  first  instance.  K  he  neglects  the  mean^ 
of  doing  so,  he  cannot  be  allowed  to  come  again,  and  put 
the  other  party  to  the  trouble  and  expense  of  a  second 
attendance.     The  rule  must  be  discharged. 

Rule  discharged. 


(a)  1  Per.  &  Dav.  164 ;  8  Adol.  &  Ell.  413. 
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Doe  cL  Cuttell  v.  Roe. 
JUUSH  applied  for  a  rule  for  judgment  against  the  casual  If  a  tenant  in 
ejector.      It  appeared,    by  the  affidavits  supporting  the  fbl^^cr,  not 
application,  that  the  tenant  in  possession  was  a  Spaniard,  e°^*i^°^"^ 
named  Pico,  and  did  not  understand  the  English  language,  object  of  the 
The  deponent,  who  had  served  the  declaration,  stated  that  notice  in  eject- 
he  had  gone  to  the  premises,  and  seen  Pico ;  finding  that  ^p"ah^cd 
he  was  unacquainted  with  Entrlish,  he  explained  the  mean-  t^^rough  the 

*  ^  .  .  medium  of  an 

ing  of  the  declaration  and  notice  to  Pico,  through  the  interpreter. 
medium  of  his  female  servant,  who  acted  as  interpreter. 
Pico,  however,  refused  to  receive  the  declaration,  and  the 
deponent  accordingly  left  it  on  a  chair,  where  the  tenant 
was,  after  the  latter  had  referred  the  deponent  to  an  attor- 
ney. Lush  submitted  that  this  was  a  sufficient  service  for 
a  rule  absolute  for  judgment  against  the  casual  ejector. 

Wigutman,  J. — I  think  it  is  sufficient 

Rule  absolute  (a). 
(a)  Doe  d.  Prober t  v.  Roe,  ante,  vol.  3,  p.  335. 


Edwards^  Administratrix  of  Edwards,  v.  IIolidat  and 

Others. 

A  NOWLES  applied  for  leave  to  enter  up  judgment  on  a  A  warrant  of 
warrant  of  attorney  under  ten  years'  old,  it  having  been  given  cure  advances' 
in  the  year  1835.      According  to  the  rule  of  Court,  1  Reg.  ^l" 'Kb^'' 

Company  to  a 
particular  firm,  was  executed  to  the  manager  of  the  Company,  appointed  under  the  7  Geo.  4, 
c.  46,  8.  9,  autiioriied  him,  '*  his  executors  or  administrators,**  to  enter  up  judgment.  His  admi- 
nifltratriz,  who  was  his  widow,  took  out  a  prerogative  administration  in  the  provmce  of  Canterbury, 
the  parties  who  had  ffiven  the  warrant  of  attorney  residing  within  the  province  of  York,  at  the  time 
of  her  husband's  deaUi :  Hddt  that  as  the  iudgment  was  to  be  entered  up  in  the  province  of  Canter- 
bury,  the  prerogative  administration  in  tnat  province  was  sufficient  to  authorise  her  to  enter  it  up. 
The  warrant  of  attorney  was  less  than  ten  years  old,  and,  therefore,  a  rule  for  judgment  would, 
pursuant  to  1  Reg.  (Sen.,  H.  T.,  2  Wm.  4,  s.  73,  be  absolute  in  the  first  instance,  but  the  Court 
would  only  allow  a  rule  nisi  under  the  particular  circumstances  of  the  case. 
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Gen.,  IL  T.,  2  Wm.  4,  s.  73  (a),  the  warrant  of  attorney  not 
being  ten  years  old,  the  rule  for  judgment  would  be  abso- 
lute in  the  first  instance.  There  were,  however,  some 
peculiar  circumstances  in  the  case,  which  ought  to  be  men- 
tioned to  the  Court,  before  the  rule  was  taken  in  the 
ordinary  way.  It  was  a  warrant  of  attorney,  which  had  been 
given  in  the  year  1835,  by  twenty-two  persons,  who  traded 
under  the  firm  of  Holiday  and  Co.  That  firm,  it  appeared, 
had  required  advances  fix>m  the  Yorkshire  District  Banking 
Company.  Those  advances  having  been  made,  the  warrant 
of  attorney  in  question  was  given  by  the  then  existing  mem- 
bers of  the  firm,  to  a  person  named  Eklwards,  who  was  the 
manager  of  the  Banking  Company,  and  it  expressly  autho- 
rized him,  ^^his  executors  or  administrators,"  to  enter  up 
judgment  thereon,  in  case  of  any  breach  of  the  defeasance. 
In  the  latter  part  of  the  year  1835,  Edwards  died.  As  the 
warrant  of  attorney  had  been  given  to  secure  advances 
made  in  the  lifetime  of  Eklwards,  as  well  as  fiiture  advances, 
the  company  still  continued  to  advance  money.  The 
amount  now  due  fi^om  the  firm  to  the  company  was  more 
than  1,000/.  The  object  of  the  present  application  was  to 
enter  up  judgment  on  the  warrant  of  attorney,  at  the 
instance  of  the  administratrix  of  Edwards,  that  person 
being  his  widow. 


Coleridge,  J.,  thought  that,  under  the  circumstances, 
the  rule  must  be  only  nisi  in  the  first  instance. 

Rule  nisi  granted. 

Addison  shewed  cause  against  this  rule.  He  contended 
that  the  plaintiflF  in  the  present  case  had  not  clothed  herself 
with  sufficient  authority  to  take  the  present  proceeding. 
It  appeared,  firom  the  affidavits,  that  she  had  only  taken  out 


(a)  Anie^  vol.  l,p.  192. 
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a  prerogative  administration  in  the  province  of  Canterbury.        1841. 
The  debtor,  against  whom  the  present  proceeding  was  taken,     ^g"'^''""^' 
was  resident  in  the  province  of  York.     According  to  the  v. 

ITjit  mj.v 

authorities,  that  being  a  simple  contract  debt,  was  bona  nota-  nd  Otben. 
bilia  in  the  province  wherein  the  debtor  resided  at  the  time  of 
the  creditor's  death  (a).  It  appeared  also,  that  at  the  time 
of  the  death,  the  debtor  was  resident  at  Leeds,  in  Yorkshire. 
A  prerogative  probate,  therefore,  of  the  province  of  Canter- 
bury could  not  clothe  the  administratrix  with  sufficient 
authority  in  respect  of  bona  notabilia  in  another  province. 
The  only  authority  which  could  be  produced  in  favour  of 
the  present  application  was  that  of  Coles,  Ex.  v.  Haden  (6). 
There,  a  motion  was  made  for  leave  to  enter  up  judgment, 
at  the  suit  of  Coles,  an  executor,  on  a  warrant  of  attorney, 
the  words  of  which  extended  to  enter  judgment  at  the  suit 
of  Coles,  the  testator,  his  heirs,  executors,  or  administrators. 
The  Court  granted  a  rule  to  shew  cause,  which  was  after- 
wards made  absolute,  on  affidavit  of  service,  no  cause  being 
shewn.  That  case  did  not  appear  to  have  been  subse- 
quently recognized:  and,  therefore,  having  been  decided  as 
long  ago  as  Easter  Term,  20  Geo.  2,  it  could  hardly  be 
considered  as  an  authority  now.  A  warrant  of  attorney 
was  a  power  which  must  be  strictly  pursued ;  and,  therefore, 
in  the  case  of  HetuhaU,  Executrix,  v.  Matthew  (c),  where  a 
warrant  of  attorney  authorized  a  person  to  enter  up  jud^ 
ment  against  the  defendant,  and  the  defeasance  stated  that 
the  warrant  was  given  to  him,  in  order  to  secure  payment 
to  him,  his  heirs,  executors,  administrators,  and  assigns,  of 
200L  and  interest,  the  Court  of  Conunon  Pleas  refused 
to  allow  judgment  to  be  entered  up  at  the  instance  of  his 
executrix,  as  the  testator  alone  was  empowered  to  enter  up 
judgment  Another  objection  existed,  which  was,  that  such 
a  power  as  that  granted  by  the  warrant  of  attorney  could 
not  be  considered  as  surviving  to  the  administratrix  of  the 
public  officer.     The  7  Geo.  4,  c.  46,  s.  9,  authorized  co- 

(a)  1  Roll.  Abr.  909,  (H)  4 ;  1  (6)  Barnes,  44. 

Win.  Ex.  177.  8.  (c)  Ante,  toI.  1,  p.  217. 
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ptftnenhips  of  bankera  to  sue  and  be  sued  in  the  nmt 
of  their  public  oflkeis;  but  it  did  hoc  tbmce  faOom4m 
the  ezecoton  or  admimBtnton  of  such  a  pofalic  cba 
dioiild  hafe  aathoiity  to  proceed  oo  sucli  an  iuaciinimt  a 
a  warrant  of  attorney.    Hie  pRmaioos  of  the  aectioD  reCarni 
to,  seemed  to  shew  that  the  eaereiae  of  the  power  wast  be 
merely  penonaL     Bot,  at  any  rate,  this  baD|^  an  tfipBci- 
tkm  to  the  eqoitable  jurisdiction  of  the  Coort,  the  dam- 
stanoes  of  the  parties  would  be  regarded.     Od  exmiiunc 
the  aflfidavitSy  it  would  be  finmd  thai  a  great  number  of  the 
perBoos  who  were  parties  to  the  warrant  of  attoraej  hi 
long  ceased  to  be  interested  in  the  firm  which  had  ofidih 
ally  given  it     One  of  the  parties  to  the  warrant  had  9K 
that  all  moneys  due  fiom  the  finn,  down  to  the  time  of  ha^ 
leaving  it,  had  been  paid.    For  these  reasons,  it  was  sub- 
mitted that  the  Court  would  not  make  the  pRsrat  rak 
absolute ;  or,  if  it  did,  only  on  equitable  terms. 


WiGHTMAN,  J. — The  two  principal  objections  arc,— first 
that  the  administratrix  of  a  manager  of  a  Banking  l^ompan^i 
has  no  right  to  call  upon  the  Court  to  aiasist  her^  bv  cuttf- 
ing  up  judgment  on  such  a  warrant  of  attomcT*.  and 
secondly,  that  the  prerogative  administration,  fixxn  the 
province  of  Canterbury,  is  wrong,  as  it  should  be  trom  tik 
province  of  York. 


KnowleSf  in  support  of  the  rule,  contended,  <mi  the  6rsi 
point,  that  whatever  rights  the  administratrix  of  a  manaigvr 
of  a  Banking  Company  might  have  with  respect  to  such  an 
instrument  as  the  present  in  general,  it  was  quite  clear,  bj 
the  express  contract  contained  in  the  warrant  of  attomeT* 
that  the  judgment  might  be  entered  up  at  the  instance  of  the 
administratrix  of  that  officer.  No  objection,  on  that  gn)und. 
therefore,  could  be  made  to  the  application.  Then,  supposing 
that  such  a  person  might  make  the  application,  the  &ct  of 
the  administration  not  being  the  correct  one  could  not  avail 
As  she  was  acting  mider  some   administration,  it  must  be 
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assumed  that  it  was  a  correct  one.  K  it  was  not,  it  was  for 
the  other  side  to  show,  affirmatiyelyy  those  facts  on  which 
the  objection  depended.  Now,  it  did  not  sufficiently 
appear,  from  the  affidavits,  that  Leeds  was  in  the  province 
of  York.  The  Court  could  not  take  judicial  notice  that 
Leeds  was  in  that  province ;  but  if  the  objection  was  to  be 
taken,  that  &ct  ought  expressly  to  be  shewn  by  affidavit 
In  1  Chitty  on  Pleading^  page  201,  4th  edition,  it  was  laid 
down,  that  ^'  though  the  Courts  will  notice  provinces  and 
dioceses,  they  will  not  any  particular  place  within  each 
province  or  diocese,  except  that  where  the  Court  sits.** 
For  that  proposition  several  authorities  were  cited.  Under 
these  circumstances,  if  even  the  objection  taken  was  a  good 
one,  the  &cts  were  not  sufficientiy  brought  before  the  Court 
to  render  it  sustainable. 
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WiQHTMAN,  J. — I  think  the  affidavits  sufficientiy  shew 
that  Leeds  is  in  the  province  of  York. 

Cur.  adv.  vuU. 


WiQHTMAN,  J. — This  was  a  question  as  to  the  power  of 
entering  up  judgment  on  a  warrant  of  attorney  by  the  exe- 
cutors of  a  nominal  plaintiff,  suing  on  behalf  of  a  banking 
company,  pursuant  to  the  7  Geo.  4,  c.  46,  s.  9.  Two  ob- 
jections were  raised;  one  of  which  appeared  to  me  to 
require  some  consideration,  which  was,  whether  the  admi- 
nistration granted  in  this  case,  and  which  was  a  prerogative 
administration  in  the  province  of  Canterbury,  was  sufficient 
to  give  titie  to  a  party  applying,  who  was  executor  of  the 
person  to  whom  the  warrant  of  attcnmey  was  given,  and  who 
would  be  the  plaintiff  in  an  action,  if  any  action  was  com- 
menced, to  enter  up  judgment  upon  that  warrant  of  attor^ 
ney.  It  was  contended,  that  the  person  against  whom  the 
judgment  was  to  take  effect  was  resident  in  Yorkshire, 
and,  therefore,  administration  should  have  been  obtained 
in  the  province   of  York.      It  seems  to  me,   that  that 


LI41. 


kippcaa^  dttt  he 
of  Yack.  But,  it  u^m  mm  %  to  me,  that  die  taeiugitw 
iD  tbe  [Kfjua  caa^  is  iiflM.^^ir  tDcntide 
IP  wccKd  m  his  niplicarkin,  IlieinniDtdl 
nereh'sn  sutliuffily  to  do  a  tliii^  which  k  to 
be  done  oi  the  |s:mfUMg  of  Csnteibiiiy .  The  jodgment  i 
oolj  to  be  entered  op  in  thai  pfoviooe.  It  woohl  be  toCiIh 
iiiHBi'a<:ii,»ua,  if  he  eonU  not  exennae  that  anthoritj,  unda 
a  laemgii^e  adniinMiation  fium  Canterbmy,  beam  m 
adminiatntian  fiom  ihe  pnifinoe  of  York  would  gifeb 
no  anthoritj  to  ezeiciae  a  power  which  would  be  ooh 
atailaUe  in  the  pnmnce  of  Canterbmy.  Hie  catt  Hi 
therefixey  not  within  the  mle  with  reelect  to  simple  oootncl 
debts,  fixr  this  is  a  mere  power  to  enter  npjiidgmenty  and  nK 
to  recover  a  debt  There  was  another  point,  as  to  whetba 
the  administrators  or  executors  of  such  a  party  could  enta 
up  such  a  judgment  If  I  was  required  to  detemuDe  thf 
abstract  question,  whether  such  a  right  as  this  would  sarm 
to  the  administratrix  of  a  nominal  plaintifi,  to  whom  sud 
an  authority  was  given  under  the  Banking  Company's  Ace 
that  might  require  some  consideration.  But,  bj  thi 
express  terms  of  this  warrant  of  attorney,  such  a  powe 
is  given  to  the  executors  or  administrators  of  the  nomiiu 
plaintiff.  Without,  therefore,  considering  the  efiect  of  th 
case  in  Barnes,  or  the  circumstance  of  Edwards  being  merel; 
a  nominal  plaintiff,  suing  for  the  benefit  of  the  bankii^ 
company,  because  it  has  been  expressly  agreed  that  tb 
ju<lgment  should  be  entered  up  at  the  instance  of  him,  hi 
executors  or  administrators,  I  think  that  judgment  may  b 
entered  up. 


Rule  absolute. 
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Bowser,  Assignee  of  the  Sheriff  of  Carmarthenshire, 

V.  Llotd. 

FP.  H.  WATSON  moved,  on  behalf  of  the  Sheriff  of  Where  H  ap- 
Carmarthenshire,  for  a  rule  to  shew  cause  why  the  plaintiff  ^i  execntioii  in 
in  this  action  should  not  refimd  a  sum  of  45t,  which,  it  ropj^^bradl 
appeared,  had  been  overpaid  to  the  plaintiff  under  an  exe-  » gr®***""  ?«» 
cution  issued  pursuant  to  a  judgment  signed  m  an  action  doraed  on  the 
on  a  replevin-bond.     In  this  case,  a  replevin-bond  had  ^^that^' 
been  given,  and  an  action  commenced  upon  it     The  de-  ^^^^^^^j^^ 
fendant  pleaded  non  est  &ctum.     The  plaintiff  recovered  in  titled,  and  that 
that  action,  and  a  verdict  was  found  for  the  whole  amount  been  paid  orer 
of  the  penalty  of  the  bond.     The  amount  of  the  distress  Se^ouitiiSuld 
was  only  125/L     The  plaintiff  was,  therefore,  only  entided  ""^  »*  the  in- 

•^  '^     ^  '  .  itanceofthe 

to  that  sum,  together  with  the  double  costs  of  suit     An  sheriff;  or  a 
execution  was,  however,  issued  for  3172.   10«.,  and  the  tion  creditor, 
amount  realized  was  27  li    The  whole  of  this  sum  the  T?E?li!?*^ 

piaintili  to  re- 
sheriff  paid  over  to  the  plaintiff.     It  was  afterwards  ascer-  nmd  the  orer- 

tained  that  the  total  to  which  he  was  entided,  including 

the  amount  of  the  distress  and  his  costs,  was  2262.     A  sum, 

therefore,  of  45/L  had  been  overpaid  to  the  plaintiff.     After 

the  sum  had  been  so  paid,  another  writ  of  execution  was 

lodged  with  the  sheriff,   at  the  suit  of  a  person  named 

Timmins.     Sufficient  property  of  the  defendant  could  not 

be  found  within  the  bailiwick  to  answer  that  execution. 

The  object  of  the  present  application  was  to  compel  the 

plaintiff  (Bowser)  to  reftmd  the  amount  which  had  been 

overpaid  to  him. 

WiGHTMAN,  J. — ^I  do  not  See  what  the  sheriff  has  to  do 
with  this  difficulty.  By  the  1 1  Geo.  2,  c.  19,  s.  23,  it  is  pro- 
vided, after  the  replevin  bond  has  been  taken,  that  the  sheriff 
^^  may  assign  such  bc>nd  to  the  avowant,  or  person  making 
cc^izance,  by  indorsing  the  same,  and  attesting  it  under  his 


.  i-^t^  irm 


tir    ^rt,   4Uinia    101 

(•■nr-n-Kt  tie  iiuumtf  n  tu  vcnux  ir'  t: 
iw  ,niueii«u'-  11*^  He  ..rinr  nii~"i' 
jmiy-jMii.  ninnca  vdiul  jc  iune  u  Tit: 


'^TiKPTILmx.  -7. — k  iu  '"'''  tmu.  "sue  I  -aa.  jrsri:  aL*^ 
rjrtM^  'A  (iotT  tcrwuni*  tbe  piazcnf  in  die  seoind  actvo 
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The  plaintiff  in  the  first  action  is,  however,  only  a  third  1841. 

person,  as  between  the  plaintiff  in  the  second  action  and  ^'^^y      ' 

the  sheriff.      Unless,  therefore,  I  am  furnished   with   an  ». 
authority  for  granting  the  rule  prayed,  I  must  refuse  it 

Rule  refused. 


re- 


Garwood  t;.  Bradburn. 

J^  ITZJAMES  shewed  cause  against  a  rule  nisi,  obtained  The  Court 
by  Knowles,  requiring  the  plaintiff  to  shew  cause  why  he  5^pJJi^™ff 
should  not  give  security  for  costs,   on  the  ground  of  his  who  was  a  pri- 
bemg  abroad.     It  appeared  that  the  plamtitf  was  m   the  East  India 
Indian  army  as  a  private.     Being  thus  abroad  in  a  military  gemoTui^ 
capacity,  and,  therefore,  not  voluntarily  absent,  the   case  India,  to  give 
came  within  that  class  of  decisions  in  which  the  Court  had  costs,  although 
been  in  the  habit  of  refusing  to  compel  plaintiffs  to  give  be  the  custom 
security  for  costs.     He  cited  OLawler  v.  Macdonald  (a),  Imy^^make 
where  it  was  held,  that  a  British  oflBcer  servinir  abroad,  even  ^?j''«2^^»f.'? 
under  a  foreign  power,  could  not  be  compelled  to  give  and  not  to  al. 
security  for  costs ;  Lord  Nugent  v.  Harcourt  (6),  in  which  y^^y^  ^  Eng- 
the  Court  refused  to  compel  a  commissioner  of  the  Ionian  Jj^^^^'j]^' 
Islands,  filling  his  office  out  of  England,  to  find  security  for 
costs ;  Evering  v.  Chiffenden  (c),  where  the  Court  would  not 
compel  a  plaintiff,  who  was  a  lieutenant  in  the  navy,  and 
holding  the  offices  of  post  captain  and  harbour  master,  in 
the  Island  of  Barbadoes,  to  give  security  for  costs;   and 
Hemchen  v.  Garves  {d),  where  a  foreign  seaman  having 
brought  an  action  for  his  wages  against  a  foreigner,  the 
Court  refused  to  compel  him  to  give  security  for  costs,  on 
account  of  his  being  on  a  voyage  on  board  an  English  ship. 
On  these  grounds,  it  was  submitted,  that  the  present  rule 
ought  to  be  discharged. 

(a)  8  Taunt.  736 ;  3  Moo.  77-  (c)  Ante,  vol.  7,  p.  636. 

(b)  Ante,  vol.  2,  p.  678.  (d)  2  U.  Blac.  383. 
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r£c::r:i  vuiiiii  ic :  '^iic  ifiar  cciziii  zee  b«  ;ne  cjse  ^  r^^  -n's 
JT-HTitrii*,  3esiii£Sw  dije  psiinrrf  becc  wtk^  ao^  ^  -^le  ^er 
c<r  -Jie  •^tseen.  -ce  =i  iac  rf  due  Ekc  IiadsA  CocnpiiZT.   1 

the  Qrjgei'*  ferrice,  ud  cte  present  p£ainu£     Urxkr 

p^^.TilLar  clrcnnKLiTices  of  iLh  case,  it  ir^  submiuevi.  t 
the  fnA;E.:;3  'Xi^i  ^>  be  ocxnpelied  to  find  securirv  Sl>r  cv 


Ojlesidge,  J. — I  do  not  think  that  I  oiigfat  to  ext< 


V. 

Bradburn. 
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the  limits  within  which  the  Courts  have  bounded  themselves  1841. 
in  making  parties  to  give  security  for  costs.  As  to  the  prac-  Gabwood 
tical  inconvenience,  it  is  the  same,  whether  a  party  is  abroad 
for  fourteen  years,  or  for  life.  It  is  well  known,  that  the 
Queen's  regiments  in  India  go  out  there  for  ten,  twelve,  or 
fourteen  years,  according  to  circumstances.  Then  it  is 
said,  that  the  Indian  army  is  not  the  public  service  of  the 
country.  But  it  would  be  firittering  away  the  rule  if  that 
distinction  was  allowed  to  be  made,  as  it  is  known  that  that 
army  itself  is  under  the  command  of  a  Queen's  officer.  So 
fiur  as  to  the  ground  of  absence.  Then  it  comes  to  the 
question,  whether  the  absence  is  voluntary  or  involuntary  ? 
If  a  party  is  involuntarily  abroad,  it  would  be  a  hardship  on 
him  if  he  could  not  bring  his  action  without  giving  security 
for  costs.  I  think,  therefore,  that  the  present  rule  must  be 
discharged. 

Fitzjames  applied  for  the  costs  of  the  rule,  and  cited 
Bohrs  V.  Sessions  (a),  and  Evering  v.  Chiffenden  (6). 

Coleridge,  J. — I  think  there  is  no  pretence  for  giving 
costs.     The  case  is  just  within  the  extreme  verge  of  the  rule. 

Rule  discharged  without  costs, 
(a)  Ante^  vol.  2,  p.  TlO.  {h)  Ante,  vol.  7,  p.  636. 


Roes  V.  Clifton  and  Another. 
{Before  the  four  Judges.) 

WW  ARREN  obtained  a  rule  to  shew  cause  why  he  should  The  pleMimg 
not  be  allowed  to  add  the  words  "by  statute" to  the  general  Jwi^  4^b" 
issue  pleaded  in  this  case,  for  the  purpose  of  giving  evidence  ^  interfere 
under  it,  of  certain  matters  of  defence  under  the  Building  JIhich,  previous 

to  them,  was 
given  to  the  plet  of  the  genenl  isiae,  when  allowed  by  statute. 

VOL.  IX.  XXX  D.    P.   C. 


pUtDtxB  had  A  ngbc  to  vk^  iiBiiiiiig 


to  tffte  pknntifti 

Ind  ^wnagjfbDjv  I7  ^ 

obBtractml  s  <ii  jiiIj  wniail 

■  Ins  home  to  t 

mwifit  compuBDcd  thit  f 

QtStoitBtMf  UW  Hf  111^  DficlES  fllu  OCDCT  DoQcllII^  IDStEnUB ' 

M  wau  of  uie  hoKMtj  nad  pRvcnted  toe  nnii  fiom  beiiigG 
tied  off  as  of  n^K  it  oo^bt,  fimni  tbe  topof  tlie  IioiMe  mtc 
eertiin  wsiefwsaiiiie.  bi  additioo  to  the  plea  of  not  gnil 
to  die  whole  dedflntion,  the  defendoits  had  pleaded  fl| 
dallj  to  die  fint  ooont.  laL  A  tiaierae  of  the  tenancj 
the  plaintiff,  and  of  tbe  plaintiff's  reveraioii,  2imL  Thesn 
plea  to  the  second  count.  3rd.  To  the  first  count  a  tnvei 
of  the  light  to  ose  the  dpun  18  alleged.  4th.  To  thesecoi 
count,  a  tiatetae  of  tbe  ri^t  fer  the  drain  to  be  carried  < 
as  alleged ;  and  5th.  A  trarerae  that  the  wall  was  part  ai 
parcel  of  the  plaintiff's  house. 


Sheey  SerJL,  and  M.  Chambers  shewed  cause  (a).    Tl 
defendant  ought   not  to  be  allowed  to  plead  the  gener 
jHsue  "  by  statute,"  and  also  his  special  pleas.      The  matte 
of  defence  contained  in   his  special   pleas    would  be  im 
missihlc  in  evidence  under  not  guilty  "  by  statute,''  fi 
the   new   rules   have    not  affected  such    a  plea,   which 
exempted   from   their  operation  by   tbe  proviso   in  3 
4   Wm.    4,   c.   42,   s.    1,   Neale  v.   M'Kenzie  (6),   Ftsk 
V.     Thames    Junction    Raihoay    Company  (c),    Ilaine 
Davey  (d),  and  Legge  v.  Boyd  {e) ;  the  last  of  which  cas 
slicwed  that  the  Court,  in  their  discretion,  under  the  statu 


(a)  Before  Lord  Denman,  C.  J., 
Pattegon,  fVilliams,  and  Col^ 
ritig^,  J/s. 

{h)  1  C,  M.  &  R  61. 


(c)  Ante,  vol.  5,  p.  773. 

id)  4  A.  &  B.  892  ;  S.  C.  6 
&  M.  356. 
(e)  Ante,  vol.  9,  p.  39. 
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of  Anne,  would  not  allow  these  special  pleas  to  stand  to-  1841. 
getlier,  with  not  guil^  "  by  statute.**  There  might  be  de-  ^^ 
fences,  as  in  JVelb  v.  Ody  {a\  which  would  not  be  evidence  •• 

under  the  statutable  plea  of  *^  not  guilty,"  but  no  such  de-  and  AnodMr. 
fence  is  set  up  in  the  present  case. 

fFarrefh  contra.     Special  pleas,  containing  defences  ad- 
missible under  the  statutable   general  issue,  are  by  no 
means  unusual,  Twigg  v.  Poits  (6),  and  Hooker  v.  Nye  (c). 
Tindaly  C.  J.,  in  Legge  v.  Bogdid)^  appears  to  have  doubted 
whether  the  cases  relied  upon  in  opposition  to  this  rule,  had 
been  properly  decided.     The  general  issue,  by  statute,  is  a 
compound  plea,  comprehending  defences  admissible  under 
the  general  issue  at  common  law,  and  also  the  special  de- 
fences admissible  by  virtue  of  the  statute  only.     Tlie  proviso 
in  4  &  5  Wm.  4,  c.  42,  s.  1,  saves  only  the  statutable  branch 
of  such  a  plea,  and  the  common  law  branch  of  it  is  con- 
tracted in  common,  with  the  general  issue  in  ordinary  cases, 
by  the  new  rules.     The  common  law  branch,  therefore,  of 
the  plea  in  question,  having  been  so  contracted,  the  whole 
plea  is  less  compendious  than  it  was,  and  would  not  put  in 
issue,  as  formerly,  many  allegations,  (as  of  property  and 
other  matters,)  contained  in  the  declaration.     The  special 
pleas  in  the  present  case,  traverse  such  allegations  in  the 
declaration,  as  would  neither  be  put  in  issue  by  the  ordinary 
plea  of  not  guilty,  contracted  as  it  has  been  by  the  new 
nilcs,  nor  would  be  avoided  by  any  of  the  special  matters 
of  defence  under  the  Building  Act     Tliey  are,  therefore, 
pleas  which  contain  no  defences  already  included  in  the 
statutable  general  issue,  and  should  be  allowed ;  and  it  may 
turn  out  that  the  defendants  will  not  succeed  in  bringing  this 
case  within  the  Building  Act,  in  which  event  the  special  pleas 
may  be  of  vital  importance  to  them. 

Cur,  adv.  vult 

id)  I  M.  &  W.  452.  (c)   I  C,  M.  &  R.  258. 

(6)  1  C,  M.  &  R.  89.  (d)  Ante,  vol.  9,  p.  39. 

X  X  X  2 
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1841.  The  following  jadgment  of  the  Court,  after  conference 

^^v^CIT^     with  the  judges  of  the  Common  Pleas  and  Exchequer,  was 

V*  delivered  at  the  Sittings  in  Banc  after  Easter  Term,  (May 

and  Another.     10th)  by 

Lord  Denbian,  C.  J.  This  was  an  action  on  the  case, 
for  an  injury  to  the  reversionary  interest  of  the  plaintiff. 
The  defendant  has  pleaded  not  guilty,  and  three  other  pleas 
traversing  the  material  allegations  in  the  introductory  part 
of  the  declaration.  He  now  seeks  to  add  to  the  plea  of  not 
guilty,  the  words  "  by  statute"  in  the  margin,  with  the  view 
of  setting  up  a  defence  under  the  Building  Act,  which  has 
a  clause  enabling  the  defendant  to  do  so,  under  the  general 
issue,  and  he  seeks  also  to  retain  his  other  pleas.  The  plain- 
tiff opposes  this,  on  the  ground  that  not  guilty  "  by  statute" 
of  itself,  puts  in  issue  all  the  allegations  in  the  declaration. 
An  ingenious  and  very  plausible  argument  was  ui]ged  for 
tlie  defendant,  founded  on  a  supposed  double  effect  of  the 
general  issue,  the  one  at  common  law,  by  which  it  puts  in 
issue  all  the  allegations  of  the  declaration,  the  other  by 
statute,  which  enabled  the  defendant  to  give  his  special  de- 
fence in  evidence  under  it,  and  it  was  contended  that  the 
proviso  in  3  &  4  Wm.  4,  c  42,  s.  1,  preserved  only  the 
latter  effect,  and  that  the  new  rules  had  destroyed  the  former. 
The  contrary  was  held  by  the  Court  of  Exchequer,  in  the  case 
of  Fuher  v.  Thames  Junction  Railway  Company  (a),  which 
was  an  action  by  a  reversioner,  and  is  directly  in  poinL  The 
same  language  was  held  by  that  Court  in  other  cases.  In  con- 
formity with  that  decision,  we  think  ourselves  bound  to  hold 
that  the  plea  of  the  general  issue,  wherever  the  provisions  of 
any  act  of  parliament  apply  to  it,  is  wholly  unaffected  by  the 
new  rules,  and  must  have  the  same  operation  as  it  had 
before  they  were  made.  This  rule  may  be  made  absolute 
for  the  insertion  of  the  words  "  by  statute,"  in  the  margin 

(a)  Ante,  vol.  5,  p.  773. 
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of  the  plea,  upon  payment  of  costs,  and  striking  out  all  the        1841. 
pleas  excepting  that  of  not  guilty.  lloss 

Clifton 
Rule  absolute,  on  the  Defendant  electing  to   and  Another. 

strike  out  his  special  pleas. 

fFarren,  in  the  Trinity  Term  following,  having  declined 
to  avail  himself  of  the  rule  on  the  above  terms,  obtained  a 
rule  nisi  for  adding  to  the  pleas,  as  they  originally  stood, 
three  special  pleas,  containing  his  defences  under  the 
Building  Act,  which  rule,  after  cause  shewn  by  Shee^  Serjt, 
and  M.  Chambers,  was  made  absolute  in  the  same  term  (a). 

(a)  In  Bartkohmew  v.  Carter,  to  require  the  words  "  by  tta- 
ante,  p.  896,  the  Court  of  C.  P.,  tute"  to  be  annexed  to  the  eta- 
decided  that  they  had  authority      tutable  general  issue. 


FowLE.  V.  Steikkeller. 

M^ ETERSDORFF  shewed  cause  against  a  rule  nisi,  whereaium 
obtained   by   Theobald,  requiring   the  defendant  to  shew  |^^^^ 
cause  why  a  sum  of  666/.  2*.  lOA,  part  of  the  larger  sum  of  •bide  the 
1,000/L,  deposited  in  lieu  of  bail,  pursuant  to  the  43  Geo.  3,  smtpumuuit 
c.  46,  and  paid  into  Court,  pursuant  to  7  &  8  Geo.  4,  c  71,  ^c.*46ftnd*' 
should  not  be  paid  over  to  the  plaintiff.     It  appeared,  from  ^®  ^7^  ®  ^' 
the  affidavits,  that  the  defendant,  having  been  arrested  for  the  cause  sod 
1,000^,   tlie  cause,   and   all  matters  in  difference,   were  difierence, 
referred  to  arbitration.     The  arbitrator  awarded  that  a  sum  ^°?  l^!^* 

ana  a  sum  was 

of  666i  2s.  lOd.  was  due  to  the  plaintiff  in  respect  of  the  awarded  m  fa- 

*  *  ,      vour  of  the 

action,  and  a  sum  of  1,07  9/L  in  respect  of  the  matters  in  pliOntiff  in  the 
difference.     The  present  application  was  made  to  take  out  to  the  matters 
of  Court  the  sum  as  awarded  in  respect  of  the  action.     It  Se*cSutmiite 
was  admitted,  that  so  far  as  that  amount  was  concerned,  the  •bwjute  a  rale 

obtained  by  the 

present  rule  must  be  made  absolute;  but  it  was  submitted,  plaintiff  for  ob- 
that  with  respect  to  the  residue  of  the  1,000/.,  the  defendant  ment°outYf 

Court  of  a  part 
of  the  deposit  in  respect  of  the  action,  but  refused,  on  disposing  of  that  rule  to  direct  the  residue 
to  be  pud  over  to  the  defendant,  but  left  him  to  make  a  separate  application  for  that  purpose. 


3^3 


-t    X 


II  die  I«.^^MiL  ^*™it  jots 
pdiui  ir#!r  jn  lie  lesenixani.     Tjie  piaiiiilir  imcor  :a  hare  ji 

mni'wxxoL,      TjczesbiE,    die    ibjectzan.    beiniE   nuiiie.  tiB 

mie.    Vit 

_         •  


.otTisr  ^opiiranflii  'smiuic  3e 


Nc^EB  r>  SwmoBix 
TM  ^>mi        g  ^  HILL  ipplied  fisr  Ies?e  to  noe  a  distrimras.  id  ocde 
«  4i«i^WH|M,      t/i  proci^ed  to  outlawij  igsonst  the  defendant.    It  a{^)eare( 
t4  Ht^nJUrf!^  ff'>m  tLe  affidavits  on  which  he  moTed,  that  the  defendai 

^H  m0f»  flM  •mmn/ifM  at  Um  <kiWwlne's  ImC  pUet  atrttULtuoe  h«fc  aot  bcca  made,  ahhoosk 
>«  iMli«M^«r«,  If  M>  ftUMipit  !»?•  bMn  midi  to  dkeofcr  it. 
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was  a  naval  officer;  that  attempts  had  been  made  to  find  1841. 
him  by  making  inquiries  at  his  agents,  and  at  his  bankers.  Nugeb 
Those   inquiries,   had    been    unsuccessiuL     No  statement    ^     ^' 

^  ....  SWINFORD. 

was  made,  however,  of  any  inquiries  instituted  at  the  de- 
fendant's last  place  of  residence;  it  did  not  appear  that  it 
was  known,  or  that  any  attempts  had  been  made  to  find  it. 

WiQHTMAH,  J. — I  think  the  attempts  to  serve  the  defend- 
ant, as  they  appear  in  this  affidavit,  are  not  sufficient  It 
is  not  shewn  where  the  defendant  lives,  or  that  efforts  have 
been  made  to  serve  him  there.  It  seems,  however,  from 
the  statement  in  the  affidavit,  that  he  is  resident  in  this 
country,  and,  therefore,  the  application  should  be  for  a 
distringas  to  compel  an  appearance,  and  not  for  the  purpose 
of  outlawry.  Although  the  defendant's  residence  may  be 
unknown,  yet  it  should  be  shown  that  inquiries  have  been 
made  in  order  to  ascertain  it. 

Rule  refused  (a). 

(a)  See  Qrindky  v.  T&om,  ante,  vol,  5,  pp.  383,  544. 


Doe  d.  Overton  v.  Roe. 
C/HARLES  CLARK  applied  for  leave  to  sign  judgment  Senrioc  on  the 
against  the  casual  ejector.     The  peculiarity  in  the  case  was,  ^°frm^"*^ 
that  service  had  been  effected  on  one  of  four  partners,  who  P^f®?^"  ^^ 

^  premises 

were  tenants  in  possession  of  the  premises  sought  to  be  sought  to  be 

*  *  recovered,  is 

recovered.     It  was,  however,  sworn  that  this  partner  was  sufficient. 
*•  the  acting  town  partner."    This  service,  it  was  submitted, 
was  sufficient  to  entitle  the  plaintiff  to  judgment  agidnst  all 
the  partners. 

WiGHTMAN,  J. — I  think  the  affidavit  discloses  a  sufficient 
service  as  to  aU  the  tenants. 

Rule  absolute. 


12. 


aac=x 


•■»  -,—    ""» 


ZM1£. 
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•  ■        ■  ■' 
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(L     = 
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*  *        V  ■  ^^  ^L  ^  *  **  B^^^**^     '    ^  ^^  * 


:  -   ^v 


^^>_,^^^_^  _^A^B^A*i    -^ 
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J  ••*  *^f«    Will  ■.^••_  urj'ueL    •:  lit*  Hiiiriis 
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1841. 

Regina  v.  Anderson. 

UeRVIS  and  Crompton  applied,  on  the  24th  of  May,  that  Where  a  party 
the  rule  in  this  case  might  be  enlarged,  on  the  ground  that  Uyeduaemng 
it  had  not  been  served  in  such  time  as  to  enable  the  party  thSffroumL" 
on  whom  it  was  so  served,  to  shew  cause  according  to  the  ^^,  rule  wm 

^  enUrged,  the 

exigency  of  the  rule.     It  was  a  rule  to  shew  cause  why  an  Court  would 
information,  in  the  nature  of  a  quo  warranto,  should  not  issue  party  enCu^gmg 
against  the  defendant,  for  exercising  the  oflSce  of  burgess  of  ^"^^'^  ^^j^ 
the  borough  of  Ludlow.     The  rule  had  been  obtained  on  the  usual  con- 
the  8th  May,  which  was  the  last  day  of  Easter  Terra,  and  hit  affidavitg 
required  cause  to  be  shewn  on  the  22nd  May,  which  was  JJ^JJw  ^^me. 
the  first  day  of  Trinity  Term.     On  the  18th,  it  was  served 
at  Ludlow.     It  was  despatched  by  that  night's  post  to  the 
defendant's  attorney,  and  reached  his  office  on  the  19th. 
The  20th  and  21st  were  holidays,  and,  therefore,  copies 
of  the  affidavits  could  not  be  procured  antecedent  to  the 
day  for  shewing  cause.     These  facts,  it  was  submitted,  were 
sufficient  ground  for  enlarging  the  time  to  shew  cause.     It 
was,  moreover,  suggested,  that  as  the  necessity  for  making 
this  appUcation  had  arisen  firom  the  parties'  improper  delay 
in  serving  the  rule,  the  defendant  ought  not  to  be  required 
to  comply  with  the  usual  terms  imposed  on  enlarging  rules, 
of  filing  the  affidavits  within  a  certain  time  previous  to  the 
expiration  of  the  enlarged  time. 

WiGHTMAN,  J. — I  think  the  rule  may  be  enlarged  for  ten 
days,  and  the  defendant  will  not  be  required  to  file  his 
affidavits  in  the  ordinary  manner  previous  to  shewing  cause. 

Rule  enlaiged  accordingly. 
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Wliere  a  eanie 
htti  been  tried 
before  the  un- 
der sheriff,  and 
a  new  trial  ii 
directedf  it 
majbe  made 
part  of  the 
rule  for  thai 
pnrpoee,  thai 
thecanse 
should  be  tried 
before  the  su- 
perior Court, 
anda 


MOGOERIDGB  V.  DrEW. 

PeTERSDORFF  shewed  cause  against  a  rule  nisi, 
obtained  by  M.  D.  HiU  for  a  new  trial  in  this  cause,  which 
had  been  tried  before  the  under  sheriff  of  Middlesex. 

Coleridge,  J.,  was  of  opinion  that  the  rule  ought  to  be 
made  absolute  for  a  new  trial. 


M.  D,  HiU  and  KnowleSf  who  appeared  to  support  the 
rule,  applied  to  have  it  made  part  of  the  rule,  that  the  new 
trial  should  take  place  before  a  Judge  of  this  Court,  on  the 
purpose  is  not    ground  that  a  number  of  difficult  points  of  law  must  neces- 
sarily be  decided  on  the  trial 


rate  applica- 
tion for  that 


Petersdorff  contended  that  such  a  term  must  be  made 
the  subject  of  a  separate  application. 

Coleridge,  J. — On  former  occasions  I  have  allowed  this 
to  be  done,  and  I  think  that  the  term  may  be  made  part  of 
the  rule  without  a  separate  application. 

Rule  absolute  accordingly  (a), 
(a)  See  Daddey  v,  Yatu,  ante,  foL  S,  p.  4S7- 


The  Queen  v.  the  P&ofbietobs  of  the  Nottikqham 

Journal  and  Others. 

{Before  the  four  Judges,) 

In  order  to  J[N  this  case,  a  rule  had  been  obtained  for  a  criminal 
application  for  information  to  be  filed  against  the  defendants,  for  the 
foraSoS  Sc    publication  of  a  paragraph  alleged  to  be  libellous. 

party  applyinff 

must  leaye  himself  wholly  in  the  hands  of  the  Court,  and  in  no  way  whatever  make  libellous 

attacks  on  the  other  side. 
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Balguy^  M.  D.  Hill,  and  Hayes,  in  shewing  cause,  relied,  1841. 

as  a  preliminary  objection,  on  the  fact  that  the  party  now  mr"QjJ]^ 

seeking  the  interference  of  the  Court  in  his  favour  had^  «• 

since  the  publication  of  the  paragraph  he  complained  of,  ton  of  The 

published  in  certain  other  papers  a  libellous  attack  on  these  %5?iJ^AL** 

defendants.     In  a  letter  written  by  him,  and  sent  to  diffe-  ^^  Others, 
rent  public  papers,  he  had  declared  the  attack  on  him  to  be 
scandalously  false." 


€i 


fFildman,  contra,  insisted  that  the  supposed  libellous 
attack  was  only  a  strong  and  indignant  denial  of  the  impu- 
tations cast  on  the  complainant     The  object  of  the  letter 
wherein  these  expressions  were   used  was  to  obtain  the 
*  names  of  the  writers  of  the  original  libel 

Lord  Denmam,  C.  J.  He  has  done  more  than  was 
necessary  in  order  to  deny  the  charges  made  against  him. 
Persons  who  ask  for  the  interference  of  this  Court  in  their 
favour,  by  the  exercise  of  its  summary  jurisdiction,  must 
leave  themselves  wholly  in  the  hands  of  the  Court  If  in 
any  way  they  make  attacks  on  the  parties  against  whom 
they  ask  for  our  summary  interference,  they  disentitle 
themselves  to  succeed  in  their  application.  There  is  no 
restrictive  qualification  on  this  rule,  which  has  been  again 
and  again  laid  down  in  this  Court. 

Per  Curiam. — Rule  discharged. 

Baiguy  prayed  that  the  rule  might  be  discharged,  with 
costs. 

Per  Curiam. — It  is  not  the  practice  of  this  Court  to  give 
costs  to  a  par^  who  discharges  a  rule  on  a  preliminary 
objection. 

Rule  discharged  without  costs. 
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In  the  matter  of  Arbitntioo  between  Tahott  and  Tamd 

V  .  LEE  shewed  cause  against  a  rule  fix*  setting  aside 
award,  on  the  grounds,  amongst  othera,  of  an  excess 
authority  and  want  of  finality,  with  respect  to  the  mo 
in  which  certain  possible  disputes  as  to  conTeymoi 
&C.  should  be  setded.  The  sabmission  was  betwe 
John  Tandy  the  younger,  John  Tandy  the  elder,  ai 
Charles  Tandy.  The  date  of  the  siibmiaaion  was  t 
22nd  August,  1840.  It  recited  that  John  Tandy  i 
younger  claimed  to  be  heir-at4aw  to  his  late  brodii 
William  Tandy,  and,  as  such  heir,  to  be  entitled  to  t 
possession,  or  to  receive  the  rents  and  profits  ibr  his  oi 
use,  of  the  Bell  Inn,  at  Rouse  Leuch,  in  the  ooimtj 
Worcester ;  and  that  John  Tandy  the  elder,  as  mor^ag 
of  the  premises,  claimed  tide  thereuntc),  in  respect  of  a  so 
of  100/L  and  interest,  originally  charged  on  them  by  Jol 
Alland,  and  which  John  Tandy  the  elder  had  paid  off;  si 
that  Charles  Tandy,  as  administrator  of  William  Tand 
alleged  that,  should  it  be  found  that  John  Tandy  tl 
younger,  as  such  heir-at-law  as  aforesaid,  was  legally  e 
titled  to  the  possession  of  the  Bell  Inn,  he  would  be  deeiiH 
in  ccjuity  citlicr  as  a  trustee  for  and  on  behalf  of  the  credito 
and  the  persons  entitled  to  the  assets  of  the  deceased,  uod 
the  statute  for  the  distribution  of  intestate  effects ;  that 
writ  had  been  sued  out  of  the  Coiurt  of  Exchequer,  t 
John  Tandy  the  younger,  against  John  Tandy  the  elda 
and  that,  after  issue  joined  and  notice  of  trial  given  at  t? 
diflerent  times,  the  record  was  withdrawn,  by  reason  wher& 
the  said  John  Tandy  the  elder  had  ^ince  obtained  judgmei 
as  in  case  of  a  nonsuit,  and  was  entided  to  the  costs  relatii 
to  such  judgment,  to  be  taxed  by  the  proper  oflScer,  whic 
costs,  when  taxed,  were  to  be  considered  as  an  undisputc 
item,  to  be  brought  into  account  between  the  parde 
imd  that  divers  other  cl<ums,  demands,  and  differences  lu 
arisen,  and  were   pending  between  the  parties  ;    that 
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was  then  agreed  to  refer  all  matters  in  difference  to  arbitra-     ^  184 1, 
tion,  and  the  parties  agreed  to  execute  all  such  conveyances, 
releases,  and  assurances  as   the  arbitrator  should  direct 
The  costs  of  the  reference  and  award  were  to  be  in  the 
discretion  of  the  arbitrator.      The  arbitrator  having  entered 
on  the  reference,  made  his  award  on  the  9th  November, 
1840.     It  awarded,  ^'That  John  Tandy  the  younger  is,  as 
he  claims,  heir-at-law  to  his  late  brother  William  Tandy ; 
that  the  said  John  Tandy  the  elder  is,  as  he  claims,  entitled 
to  the  sum  of  lOOi,  and  46/.  5s.  for  interest  thereon ;  also^ 
that  the  said  John  Tandy  the  elder,  and  Charles  Tandy,  are 
indebted  to  the  said  John  Tandy  the  younger,  in  the  sum 
of  184&    15«.   Tci."      It  then   ordered    that   the   sum   of 
38/L  10«.  7(L  should  be  paid  by  John  Tandy  the  elder  and 
Charles  Tandy  to  John  Tandy  the  younger,  on  the  23rd 
of  December,  ^'such  sum  to  be  taken  and  considered  in 
liquidation  of  all  claims  and  demands  either  of  the  parties 
to  the  said  recited  agreement  may  have  upon  the  other  or 
others  of  them,  either  as  mortgagee,  administrator,  or  other- 
wise howsoever."    It  then  directed  that  John  Tandy  the  elder 
and  Charles  Tandy  should  deliver  an  abstract  of  all  deeds 
in  their  possession  relating  to  the  Bell  Inn ;  *^  and  shall,  on 
the  said  23rd  day  of  December  next,   execute  all  such 
conveyances,  releases,  and  assurances,  as  may  be  necessary 
for  conveying,  releasing,  or  otherwise  assuring  unto  the  said 
John  Tandy  the  younger,  his  heirs  and  assigns,  or  as  he 
shall  appoint  and  direct,  all  the  estate,  right,  and  interest  of 
them,  the  said  John  Tandy  the  elder,  and  Charles  Tandy, 
or  either  of  them,  of  and  to  the  said  messuage  or  inn  and 
premises,  situate  at  Rouse  Leuch  aforesaid,  called  the  Bell 
Inn,  with  the  appurtenances  freed  and  discharged  fix>m  the 
said  mortgage  debt  or  sum  of  lOOi  and  interest,  and  from 
all  other  incumbrances  made  or  committed  by  the  said  John 
Tandy  the  elder,  and  Charles  Tandy,  or  either  of  them. 
And  in  case  of  any  dispute  as  to  what  conveyances,  releases, 
or  assurances  shall  be  necessary  for  that  purpose,  or  as  to 
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1841.        any  of  the  clauses,  covenants,  or  provisoes  to  be 

therein,  shall  arise,  the  same  shall  be  settled  and  approved 
between  the  said  parties  by  such  counsel  or  solicitor  as  I 
shall  appoint**    It  then  ordered,  **  Tliat  the  costs  should  be 
equally  borne  by  each  party."    And,  lastly,  ^That  upon 
payment  of  the  sum  of  381.  lOs.  7cL,  and  execution  of  such 
conveyances,  releases,  and  assurances  as  afcnresaid,  the  said 
John  Tandy  the  younger,  and  John  Tandy  the  elder,  and 
Charles  Tandy  shall,  at  the  costs  of  the  party  requiring  the 
same,  sign,  seal,  and  execute  mutual  agreements  and  releases 
to  each  other  of  all  controversies,  actions,  suits,  accounts^ 
judgments,  and  demands  whatsoever,  from  the  beginning  of 
the  world  to  the  day  of  the  date  of  the  said  obligation.* 
In  the  rule  to  set  aside  the  award,  the  material  objections 
were,  **  That  the  arbitrator,  in  directing  as  to  the  execution 
of  conveyances,  releases,  and  assurances,  that  in  case  any 
disputes  as  to  what  conveyances,   releases,  or  assurances 
shall  be  necessary,  or  as  to  any  of  the  clauses,  covenants,  or 
provisoes  to  be  contained  therein,  shall  arise,  the  same  shall 
be  settled  and  approved  between  the  said  parties  by  such 
counsel  or  solicitor  as  he,  the  said  arbitrator,  shall  appoint; 
and  in  ordering  all  further  costs  to  be  incurred  in  settling 
any  conveyances,  releases,  or  assurances,  in  case  of  dispute 
as  aforesaid,  to  be  paid  as  in  the  said  award  is  expressed, 
has  exceeded  his  authority ;  and  that  the  said  award  is  not 
final  in  that  respect"    Lee  submitted,  that  in  reading  the 
award,  with  a  view  to  sustain  it,  no  defects,  such  as  those 
pointed  out  in  the  rule,  could  be  considered  as  existing.    K, 
however,  the  Court  thought  that  an  excess  of  jurisdiction  had 
been  exercised  by  the  arbitrator,   it  might  be  discarded, 
and  the  remainder  of  the  award  would  be  good.     He  cited 
Addison  v.    Gray  (a)  ^    Winter  v.  Lethbridge{b),   Doe  d. 
Williams  v.  Richardson  (c),  Aitcheson  v.  Cargey  {dy 

(a)  2  Wils.  293.  (c)  8  Taunt  697. 

(6)   M'Clel.    253;     13   Price,  {d)  In  Error,  2   Bing,   199;  g 

533.  Moore,  381. 
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fF.  J.  Alexander  and  Whiter  in  support  of  the  rule,  con-  1841. 
tended  that  the  arbitrator,  by  not  determining  completely, 
when  he  published  his  award,  what  was  to  be  done  ulti- 
mately by  the  parties,  had  left  his  award  defective,  for  want 
of  finality;  and  by  reserving  to  himself  a  power  to  appoint 
a  counsel  or  solicitor,  if  future  differences  arose  between  the 
parties,  he  was  exercising  a  power  which  the  submission  to 
arbitration  had  clearly  not  conferred  on  him.  Having  thus 
made  an  award  which  was  not  final,  and  exceeded  his 
jurisdiction,  the  present  rule  must  be  made  absolute.  They 
cited  Manser  v.  Heaver  (a),  Thinne  v.  Righy  (ft),  Rase  v* 
CUfion  (c). 

CoLERiDQE,  J.  I  think  that  there  is  one  objection  which 
is  &tal  to  this  awanL  It  is  certain  that,  if  an  arbitrator 
exceeds  his  authority,  it  will  make  the  award  bad ;  but  if 
the  matter  in  which  he  exceeds  his  authority  can  be  sepa- 
rated, so  as  to  leave  the  rest  of  the  award  untouched,  the 
remainder  of  the  award  may  stand  good.  If,  however,  the 
excess  of  authority  overrides  the  whole  of  the  award,  it 
cannot  be  sustained.  In  this  case,  there  has  been  an  excess 
of  authority,  which  affects  the  very  substance  of  the  award ; 
and,  therefore,  it  cannot  be  said  that  he  has  properly 
decided  the  matters  referred  to  him.  The  arbitrator  has 
made  a  reservation  to  himself  of  a  contingent  power  to 
appoint  a  counsel  hereafter,  to  decide  as  to  what  shall  be 
the  proper  conveyances,  releases,  &c.  to  be  executed  be- 
tween the  parties,  and  as  to  the  clauses  and  covenants 
which  they  are  to  contain.  Now,  it  is  settled,  that  if  an 
arbitrator  does  not  decide  the  matter  referred  to  him,  at  the 
time  he  makes  his  award,  but  reserves  to  himself  a  future 
power  to  act  when  his  power  is  gone,  that  it  is  an  excess  of 
authority,  as  he  cannot,  in  that  way,  keep  alive  his  autho- 
rity ;  nor  can  he,  I  think,  delegate  it,  as  he  attempts  to  do 
here.     In  this  case,  the  question  in  dispute  is  as  to  the  title 

(a)  3  Bam.  &  Adol.  295.  (e)  AiUe,  vol.  9,  p.  356. 

(Jb)  Cro.  Jac.  314. 


Tanot. 
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of  die  Bell  Inn :  on  the  one  hand,  there  b  a  claim  of  John 
Tandy  the  younger,  as  heir-at-law  of  his  brother:  on  the 
other,  there  is  the  claim  of  John  Tandy  the  elder,  as  assignee 
of  a  mortgagee ;  and  again,  there  is  the  claim  of  Charles 
Tandy,  as  administrator.  Then,  the  veiy  question  in  dis- 
pute is,  whether  John  Tandy  the  younger  is  entitled,  as 
heir-at-law,  to  have  the  Bell  Inn  conveyed  to  him  ?  I  will 
assume  that  the  arbitrator  has  properly  decided  that  he  is 
heir-at-law,  and  that  the  title  to  have  a  conveyance  of  the 
Bell  Inn  has  been  decided;  but  then  the  arbitrator  only 
awards,  that  on  the  day  when  the  money  is  to  be  paid,  John 
Tandy  the  elder,  and  Charles  Tandy  shall  execute  all  such 
conveyances,  &c.  as  may  be  necessary  for  the  conveyance 
and  assurance  to  John  Tandy  the  younger,  of  the  Bell  Inn. 
But  the  manner  in  which  the  conveyance  is  to  be  effected 
is  left  in  doubt,  the  arbitrator  only  saying  that  he  will,  at  a 
future  time,  decide  upon  a  person  who  shall  setde  it.  Thus 
the  very  question  in  dispute,  as  to  the  right  to  have  pos- 
session of  the  Bell  Inn,  is  left  undecided ;  and  I  think  that 
that  is  a  question  which  so  affects  the  award  that  the  whole 
is  bad« 

Rule  absolute. 


The  Queen  r.  Polwobth. 
(Before  the  four  Judges.) 

1 N  this  case,  a  rule  had  been  obtained  to  quash  an  in- 
quisition taken  before  the  coroner  for  Essex.  The  inquisi- 
tion stated,  that  on  the  13  th  of  February  the  defendant, 
with  force  and  arms,  at  the  parish  of  West  lllbury,  upon 
one  James  Smith,  made  an  assault,  he,  the  defendant,  then 
being  the  commander  of  the  steam-vesel  called  the  Jlfan- 
it  may  after-     cheiter,  of  the  valuc  of  800/.,  then  navigating  in  the  river 

wards  be  for- 
feited, if,  on  an  indictment  for  the  manslaughter,  a  conviction  should  follow. 

But  an  express  finding  of  a  deodand  on  an  inquisition  for  manslanghter  is  bad,  deodandi 
being  legal  (mly  in  cases  of  death  by  misadventure. 


If  a  coroner's 
jury  should 
fina  a  verdict 
of  man- 
slaughter the 
value  of  any- 
thing sup- 
posed to  be 
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Thames,  the  said  James  Smith  then  being  on  board  the  1841. 
Tyriatiy  another  vessel,  then  also  being  in  the  river  ,j^^  Quben 
Thames ;  and  the  defendant,  by  propelling  the  Manchester 
against  the  Tyrian,  forced  Smith  into  the  river,  in  conse- 
quence whereof  he  was  drowned*  The  coroner's  jury 
returned  a  verdict  of  manslaughter  against  the  defendant, 
and  found  a  deodand  of  the  full  alleged  amount  of  the 
value  of  the  vessel  The  case  was  argued  in  Hilary  Term 
last,  when 

'  The  Attorney- General  and  Wighlman  argued  in  sup- 
port of  the  inquisition.  A  deodand  may  be  levied,  though 
blame  is  imputed  to  the  party  causing  the  death.  The 
instrument  occasioning  a  death  was,  in  ancient  times,  for- 
feited to  the  Crown,  in  all  cases  whatever.  It  was  not  the 
less  forfeited,  because  some  person,  by  improperly  using  it, 
has  rendered  himself  liable  to  punishment  The  inquisition 
is  sufficient  in  form;  the  defendant  may  be  tried  on  it; 
and,  therefore,  it  ought  not  to  be  quashed. 

Sir  W.  FoUett,  Ball,  and  fViUeSy  in  support  of  the  rule. 
The  two  findings  in  the  inquisition  are  inconsistent  with 
each  other.  A  deodand  is  not  a  penalty  or  forfeiture,  in 
the  criminal  sense  of  the  word.  It  was,  in  its  origin,  an 
offering  to  the  Church  for  prayers  for  the  repose  of  the 
soul  of  the  person  killed.  Where  the  death  is  the  result  of 
a  felonious  act,  the  person  whose  act  produces  the  death, 
not  the  instrument  with  which  he  produces  it,  is  the  object 
of  the  proceeding  of  the  law,  and  the  forfeiture  of  his  life  or 
his  liberty  is  a  penalty  for  the  offence.  In  such  a  case,  no 
deodand  b  payable.  That  is  given  only  in  cases  of  mis- 
adventure. There  were  other  objections  to  the  inquisition, 
but  the  judgment  proceeded  on  this  alone. 

Lord  Denman,  C.  J.,  in  the  early  part  of  Trinity  Term, 
delivered  judgment  There  was  a  motion,  in  this  case,  to 
quash  an  inquisition,where  a  coroner's  jury  had  given  a  ver- 
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or  cause  che  ijncimeiT  (iattk  of  auT  ii  ■iiimafJi'  ooti 
by  misctiance.  widiouc  die  will^  or  frolt;  or  ofieoce 
himseilv  or  of  aay  peoon.^  The  ststnte  4  Edhir.  1,  sol 
De  OJicio  CorrmatoriMr  speaks  of  deodands  as  of  Uud 
Xo  be  fldven  in  cases  in  which  die  finding  is  noc  connecii 
widi  any  offence.  They  aie  desczibed  in  tbe  aaoie  nmia 
in  Hak't  Pleas  of  the  Crown  ( 6  ,  where  it  is  said,  "  Tp 
die  deadi  of  a  man  by  misadventnrey  &c;.  the  inqoisiD 
ooght  to  inquire  of  the  goods  that  occaaioiied  the  deal 
and  the  value  of  them,  and  the  FiOata  wbere  the  "*^«'*^ 
happened  shall  be  chaiged  with  pnxress  for  the  said  goot 
or  their   Taloe.     And   this  is  the  reaaoa  that,   in  ere 
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indictment  of  murder,  manslau^ter,  &c.  the  indictment  1841. 
finding  that  he  was  killed  with  a  sword,  staff,  &c.  ought  to  xheQuBXN 
find  the  price,  because  the  king  is  entitled  to  that  instru- 
ment whereby  the  party  was  killed,  or  the  value  thereof; 
and  that  although  it  were  the  sword  of  another  man,  and  not 
his  that  gave  the  stroke."  Whether  the  king  is  so  entitled 
to  them  must  depend,  in  a  case  of  felonious  killing,  upon 
the  finding  of  the  verdict  on  the  indictment,  and  not  on  the 
inquest  It  may  be  right  that,  on  a  finding  of  manslaughter 
by  a  coroner's  jury,  that  the  value  of  the  steam^boat  should 
be  found ;  but  it  is  not  right  to  add  to  that  finding  another, 
to  the  effect  that  the  steam-boat  was  moving  to  the  death ; 
for  this  latter  finding  is  only  proper  where  the  death  is 
declared  to  have  happened  fix>m  misadventure  alone.  Lord 
Hale  treats  this  as  perfectly  clear;  and,  in  Fleta{a\ 
deodands  are  treated  in  the  same  manner.  So  they  are  in 
Bacorit  Abridgment  (i),  where  it  is  said,  **  that  deodands  are 
'*  of  things  that  procure  the  death  of  a  man  without  the 
de&ult  of  another;"  in  Fatter^ $  Croum  Law{c\  in  Ecuf$ 
Pleas  of  the  Crown  {d),  in  Hawkins  (0),  and  Siaundr 
forde  (/).  In  Foxley^s  case  (^),  the  same  language  is 
used ;  and  it  is  said  that  deodands  are  goods  which  occa- 
sion the  death  of  a  man  by  misadventure,  and  are  not 
forfeited  till  the  matter  is  found  on  record.  So  that  we 
have  no  difficulty  whatever  in  declaring  that  this  finding  of 
a  deodand,  in  a  case  of  manslaughter,  is  bad ;  and  that  the 
inquisition,  so  fiur  as  respects  that  finding,  must  be  quashed. 

Rule  absolute. 

(a)  Bk.  1»  e.  85.  (e)  1  Hawk.  P.  C.  26. 

(6)  Tit  Deodand.  (/)  Bk.  1,  20,  (A), 

(e)  TitDeodond.  C^)  5  Rep.  110. 
{i)  p.  836. 
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Wbere  t  cause 
in  which  leve- 
ral  istuct  are 
raised  on  the 
pleadinei  is 
referrec^the 
arbitrator  is 
bound  to  find 
expressly  on 
each,  although 
he  is  not  re- 
quested to  do 
•o  by  the  par- 
ties.   There- 
fore, where  to 
a  declaration,  a 
defendant 
pleaded  several 
pleas,  and  the 
arbitrator  was 
not  requested 
to  find  speci- 
fically on  each, 
and  he  awarded 
merely  that  the 
plaintiff  had  no 
cause  of  action, 
and  directed 
a  verdict  to  be 
entered  for  the 
defendant,  the 
award  was  held 
to  be  bad. 


England  r.  Davison. 

JjmARTJN  shewed  caose  against  a  rule  nisi,  obtiine 
Ingham^  for  setting  aside  an  award.  As  a  prelimiiUDr 
jection^  he  contended  that  the  materials  on  which  the  i 
cation  had  been  founded  were  insufficient.  To  the  a 
were  two  attesting  witnesses.  No  affidavit  by  either  of  < 
was  produced,  nor  any  affidavit  accounting  for  the 
production  of  such  an  affidavit  This,  it  was  submitted 
necessary. 

CoLEBTOOE,  J.— ( Afler  conferring  with  the  Cleik  ol 
Rules),  was  of  opinion,  that  such  an  affidavit  was  o 
cessary,  except  in  cases  where  applications  were  mad 
enforce  awards  by  attachment  In  those  instance^  if 
an  affidavit  was  not  produced,  it  was  necessary  to  aoc 
for  its  absence. 

Martin  then  proceeded  to  shew  cause  on  the  m 
The  rule  was  obtained  on  two  grounds ;  first,  that 
award  is  not  final,  as  there  is  no  finding  on  the  secoc 
last  issues;  and,  second,  that  the  said  award  does 
contain  any  event  by  which  the  costs  of  the  actioi 
respect  of  the  second,  or  of  the  last  issue,  can  be  asccrtai 
It  was  an  action  to  recover  the  amount  of  a  reward  n 
had  been  promised  to  any  person  who  should  give  the 
information  as  to  who  was  the  party  who  had  commiti 
particular  felony.  The  defendant  pleaded  first,  non  assum 
Secondly,  that  the  plaintiff  did  not  give  the  first  informal 
thirdly,  a  plea  to  which  the  plaintiflF  demurred,  on  whic 
had  judgment ;  fourthly,  a  payment  o(5L  in  satisfaction, 
action  was  referred  to  an  arbitrator,  and  he  awarded  thai 
plaintiff  had  no  cause  of  action  whatever,  in  respect  oi 
matters  referred,  and  directed  a  verdict  to  be  entered  foi 
defendant.  The  objections  to  the  award  were  those  st 
in  the  rule.     Those  objections  were  evidently  founder 
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the  provisions  contained  in  1  Reg.  Gen.,  H.  T.,  2  Wm.  4,       1841. 
&  74  (a).     The  words  of  that  rule  were,  "  No  costs  shall  be     e^j^j^nd 

allowed  on  taxation  to  a  plaintiff,  upon  any  counts  or  issues     _   *• 

'^  '^  •'  Davison. 

upon  which  he  has  not  succeeded ;  and  the  costs  of  all 
issues  found  for  the  defendant  shall  be  deducted  from  the 
plaintiff's  costs."     In  the  case  of  T%e  matter  of  Arbitration 
between  Leeming  v.  Feamley  (ft),  which  was  a  replevin  suit, 
the  action,  and  all  matters  in  difference  touching  the  distress, 
were  referred  to  arbitration :  the  costs  of  the  suit  to  abide 
the  event     The  arbitrator  awarded,  that  the  rent  was  14/., 
and  that  6L  were  due  for  rent  at  the  time  of  the  distress ; 
that  the  plaintiff  in  replevin  should  pay  the  defendant  6/L, 
and  that  the  action  should  be  no  further  prosecuted.     It 
did  not  appear  for  what  rent  the  defendant  had  avowed. 
The  Court  of  King's  Bench  held,  that  the  award  did  not 
shew  who  ought  to  pay  the  costs,  which  were  to  abide  the 
event  of  the  suit,  and,  consequently,  that  it  was  not  final 
Again,  in  the  case  of  Norris  v.  Daniel  (c),  where  the  costs 
of  an  action,  and  of  an  award,  were  to  abide  the  event  of  the 
award,  and  the  arbitrators  found  that  the  plaintiff  had  a 
good  cause  of  action  on  five  out  of  eight  counts ;  that  the  de-^ 
fendant  should  pay  5L  damages,  and  that  no  further  proceed- 
ings should  be  had  in  the  action,  the  Court  held,  that  there 
was  no  award  as  to  the  three  counts ;  no  event  to  authorize 
the  taxation  of  costs  on  those  counts ;  and,  consequently, 
that  no  part  of  the  award  could  stand.     Both  those  cases> 
however,   which  &voured   the  present    application,  were 
previous  to  that  of  Dibben  v.  The  Marquis  of  Anglesey  {d). 
That  was  an  action  of  trespass.     The  defendant  pleaded  the 
general  issue,  and  several  justifications.     The  cause  was 
referred  to  an  arbitrator,  the  costs  to  abide  the  event.     The 
arbitrator  awarded  in  favour  of  the  defendants  on  the  general 
issue,  and  disposed  of  the  rights  contested  in  the  pleas  of 
justification,  but  did  not,  in  his  award,  decide  on,  or  notice 

(a)  Ante,  vol  1,  p.  193.  (i)  10  Bing.  568,  S.  C. ;   2  Cr. 

(6)  5  B.  &  Ad.  403.  &  M.  722. 

(c)  10  Bing.  507. 
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1841.  the  issues  upon  those  justifications.  The  Court  of  Ex- 
Enolamd  chequer  refused  to  set  aside  the  award.  There,  Lord 
^   '-  Lyndhurst  said,  **  after  finding  that  the  defendants  had  not 

committed  the  trespasses,  any  inquiry  into  the  truth  of  the 
special  pleas  could  only  have  been  material  with  reference 
to  the  question  of  costs.  If  any  party  wished  to  have  a  deci- 
sion upon  the  special  issues  with  that  view,  he  should  have 
distinctly  requested  the  arbitrator  to  take  that  course.  It 
is  not  suggested  by  the  affidavits,  that  any  such  request  was 
made.  I  think  the  arbitrator  has  substantially  di^KMied  cf 
the  matters  referred  to  him.  The  rule  mustbedischaiqged.'* 
That  case  was  afterwards  confirmed  in  the  case  of  Duch- 
worth  v.  Harrison  (a).  There,  an  action  of  debt  was 
brought,  and  the  defendant  pleaded  the  general  issue,  and 
a  set  off.  The  cause  was  by  consent  referred  to  arbitration, 
**  the  costs  of  the  reference  and  award  to  abide  the  event,* 
and  the  arbitrators  found,  that  the  plaintiff  was  not  entided 
to  recover  in  the  action ;  and  had  not  any  cause  of  action 
against  the  defendant,  but  said  nothing  as  to  the  set  off. 
The  Court  of  Exchequer  held,  that  the  award  was  final, 
and  the  defendant  was  entitled  to  maintain  an  action  for 
the  costs  of  the  reference  and  award.  The  case  of  ZHbben 
V.  The  Marquis  ofAnghsea  was  there  cited  in  the  course 
of  the  argument  Lord  Abinger  there  said,  *'  the  Court  at 
first  entertained  some  doubts  upon  this  objection,  but  they 
have  finally  come  to  the  conclusion,  that  if  the  parties  had 
intended  that  the  arbitrators  should  award  distinctly  upon 
each  issue  in  the  action,  they  ought  to  have  stated  it  The 
arbitrator  has  decided  the  action,  by  saying,  that  the  plaintiff 
was  not  entided  to  recover ;  and  we  think  that  the  words 
*  event  of  the  award '  must  mean  the  event  as  to  the  action 
itself,  and  do  not  mean  the  event  as  to  the  determination  erf* 
the  particular  issues,  which,  therefore,  became  immateriaL" 
In  the  present  case  it  did  not  appear  that  any  application 
was  made  to  the  arbitrators  specifically,  to  determine  the 

(a)  4  M.  &  W.  432. 
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particular  issues  to  which  the  grounds  of  objection  contained        i  84 1  • 
in   the  rule  were  pointed.     On  the  authority,  therefore,      enolahd 

of  those  cases,  it  was  clear  that  the  award  was  sufficient      ^   «• 

Davuon. 

The  case  of  HutU  v.  Hunt  (a)  was  also  an  authority  to  the 
same  elBFect  There,  it  was  held,  that  where  several  issues 
are  referred  to  an  arbitrator,  it  is  not  indispensably  necessary 
for  him  to  award  on  each  issue,  if  his  intention  as  to  each 
of  them  is  sufficiently  dear  fix>m  the  general  language  of 
the  award.  That  was  a  judgment  of  Mr.  Justice  Patteton, 
which  he  pronounced  after  taking  time  to  consider.  Here,  it 
must  be  perfectly  evident,  firom  the  language  of  the  awanl, 
what  was  the  arbitrator's  intention  with  respect  to  each  of  the 
issues.  It  was  true  that  the  case  of  Oishume  v.  Hart  (ft),  the 
authority  oiDibben  v.  The  Marquis  ofJngleiea,  was,  in  some 
degree,  doubted ;  but  the  case  of  Duckworth  v.  Harrison 
was  not  cited.  If  the  Court  should  be  of  opinion  that  the 
authority  of  Dibhen  v.  The  Marquis  of  Anglesea  could  not 
be  supported,  the  Court  would  not  absolutely  set  aside  the 
award  altogether  but  would  so  mould  the  rule,  as  to  effect 
substantial  justice  between  the  parties,  without  the  necessity 
of  proceeding  to  a  fresh  inquiry  into  the  matters  disputed 
between  the  parties. 

Ingham^  in  support  of  the  rule,  contended  that  as  the 
award  at  present  stood,  it  was  impossible  that  the  parties 
could  proceed  to  tax  their  costs  pursuant  to  1  Reg.  Gen., 
EL  T.,  2  Wm.  4,  &  64.  It  was,  therefore,  indispensably 
necessary  that  the  award  should  be  rectified.  According  to 
the  current  of  authorities,  it  must  be  dear  that  the  arbitrator 
had  not  suffidently  disposed  of  the  matters  referred  ta 
The  cases  of  the  matter  oiLeeming  v.  Feamley,  and  Norris 
V.  Daniel  were  authorities  to  that  effect  The  case  ofDibben 
v.  The  Marquis  of  Anglesea  had  been  very  much  doubted 
as  to  its  correctness,  both  by  the  profession,  and  in  the  case 
of  Gisbume  v.  Hart.     The  case  of  Duckworth  v.  Harrison 

(a)  Ante,  vol.  5.  p.  442. 

(6)  4nte,  vol  7,  p.  403,  S.  C.  ^  5  M.  &  W.  50. 
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1841.        coald  only  be  considered  as  proceeding  on  the  authority  of 
^^j^^^^[^     Dihben  v.  The  Marquis  of  Angletea ;  and  the  last  cited  case, 
^   »•  Gisburne  v.  Hart,  must  be  considered  as  clearly  overruling 

that  of  Dibhen  v.  The  Marquis  of  Anglesea.  In  Hunt  v. 
HunU  although  Mr.  Justice  Patteson  agreed  to  the  general 
proposition  stated  in  the  marginal  note  to  that  case,  yet  he 
ultimately  set  aside  the  award,  because  the  language  of  it 
did  not  come  within  that  principle.  That,  therefore,  could 
not  be  considered  as  an  authority  against  the  present  appli- 
cation. The  ground  on  which  it  was  sought  to  support  the 
award  was,  that  an  arbitrator  was  not  bound  to  dispose  of 
all  the  issues  raised  on  the  record,  unless  for  the  purpose  of 
deciding  the  right  to  costs,  he  was  requested  so  to  do.  That 
was  a  principle  which  was  applicable  to  matters  in  difference 
not  shewn  upon  the  face  of  the  record,  because  it  would  be 
unfair  that  an  arbitrator  should  be  expected  to  decide  on 
matters  of  that  description  to  which  his  attention  was  not 
expressly  called,  and  on  which  he  was  not  requested  ex- 
pressly to  determine.  The  rule  was,  however,  quite 
different,  and,  therefore,  wholly  inapplicable  where  par- 
ticular issues  were  raised  on  the  record;  and  the  cause 
being  referred  to  him,  it  must  be  clearly  expected  that  he 
should  expressly  dispose  of  those  issues.  On  these  grounds, 
it  was  submitted,  that  the  award  could  not  be  sustained. 

Cur.  adv.  vulL 

Coleridge,  J. — This  was  a  rule  for  setting  aside  an 
award.  By  the  submission,  a  cause,  and  all  matters  in 
difference,  had  been  referred ;  and  the  costs  of  the  action, 
the  reference,  and  the  award,  were  to  abide  the  event  of 
the  award.  The  substantial  objection  to  the  award  was, 
that  there  is  no  event  ascertained  by  it,  so  that  the  costs  of 
die  action,  in  respect  of  certain  issues,  can  be  detennmed. 
The  action  was  to  recover  a  reward  promised  to  the  person 
giving  the  first  information  of  the  party  guilty  of  a  certain 
felony.  The  defendant  pleaded,  fiist,  non-assumpsit ;  second. 


V. 

Davuom. 
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tliat  the  defendant  did  not  give  the  first  information;  a  1641. 
third  plea  was  demurred  to,  on  which  plaintiif  had  judgment ;  e^glanb 
and,  fourth,  a  payment  of  51.  in  satisfaction.  The  arbitrator 
awards  that  the  plaintiff  had  no  cause  of  action  whatever 
against  the  defendant,  in  respect  of  the  matters  referred, 
and  directs  a  verdict  to  be  entered  for  defendant  The 
defendant  is,  therefore,  entitled  to  the  general  costs  of  the 
action ;  but  the  plaintiff  objects,  that  by  neglecting  to  find 
specifically  on  the  second  and  last  issues,  it  is  impossible  to 
ascertain  what  the  taxation  should  be.  And  there  certainly 
is,  in  &ct,  this  difficulty ;  and  I  cannot  see  that  it  is  at  all 
removed  by  the  distinction  which  Mr.  Martin^  for  the 
defendant,  sought  to  establish  between  issues  raised  on 
different  counts,  and  issues  raised  on  different  pleas.  For 
the  materiality  of  the  omission  arises  firom  the  rule  of 
Court,  which  distinguishes  between  the  costs  of  action 
and  the  costs  of  the  several  issues ;  and  that  rule  applies 
equally  to  pleas  and  to  counts.  What  is  to  be  the  effect  of 
this  omission  upon  the  award  is  not  very  clear  upon  the 
cases.  I  have  examined  them  with  attention.  In  Dibben 
V.  Marquis  of  Angle$ea  (a),  the  Court  of  Exchequer  decided 
that  where  a  finding  on  specific  issues  was  material  only 
with  respect  to  the  costs,  an  award  was  not  to  be  set  aside 
for  the  omission  to  do  so,  unless  the  arbitrator  had  been 
requested  specifically  by  the  parties  to  award  upon  them. 
I  believe  this  decision  never  met  with  the  entire  concurrence 
of  the  profession.  In  Duckworth  v.  Harrison  (6),  a  replica- 
tion was  firamed  directly  upon  its  authority.  In  the  course 
of  the  aigument,  observations  were  thrown  out,  which  cer- 
tmnly  would  lead  one  to  expect  a  different  conclusion  of  the 
case ;  but  after  time  taken.  Lord  AbingeTy  in  delivering  the 
judgment,  is  reported  to  have  said,  '^  that  if  the  parties  had 
intended  that  the  arbitrator  should  award  distincdy  upon 
each  issue  in  the  action,  they  ought  to  have  stated  it" 
This  is  laid  down  without  any  qualification;  but,  in  the 

(a)  10  Bing.  66S.  (6)  4  M.  &  W.  432. 


lom 
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1841. 


Bmolamo 

9. 


submiflBioa  to  reference,  nothing  had  been  expreoly  ■ 
about  the  costs  of  the  action ;  the  (xisCsof  the  refeieiicea 
award,  it  was  agreed,  should  abide  the  event  of  the  aws 
This  distinguishes  the  case  from  the  present.  The  jod 
ment,  however,  sostains  Dibben  t.  Afarqmis  of  jlnglem 
hot  in  Guborme  ▼.  Hart{d%  iidievey  by  the  order 
reference,  the  costs  of  the  suit  were  to  stride  the  cfo 
and  the  olgection  to  the  award  was,  that  there  w»  i 
omisrion  to  find  upon  the  conn^  on  an  aoooont  stile 
the  same  Coort  threw  great  doobta  on  IHbbem  t.  Jforp 
ofAnglueOf  Aiid  decided  that  the  award  was  deailjbi 
fer  not  diqxinng  of  all  the  iasoeB.  Dmckwarih  t.  Hmrrki 
does  not  appear  to  have  been  ated.  I  certainly  csna 
acquiesce  in  the  reason  on  whidi  Dibben  t.  Marqwk^ 
Jnghtea  is  fininded.  Tliere  b  no  doubt  that^  as  to  ma 
inatterB  of  fiict,  of  whidi  the  aifattrator  cannot  be  wppm 
to  know  anything,  but  from  the  parties^  an  omisBao  i 
decide  on  that  which  is  not  brought  to  his  notice,  isno&a 
in  him ;  for  it  cannot  be  said  then  to  have  been  a  matters 
difference.  But  where  the  agreement  or  order  of  referen 
places  the  very  point  in  view,  it  seems  to  me  that  neithi 
notice  nor  request  is  necessary  to  make  it  the  arbitiatoc 
duty  to  decide  on  it  The  state  of  the  authorities  lesvi 
me  at  liberty  to  decide  on  principle ;  and  I  should,  dien 
fore,  hold  the  award  to  be  defective,  on  the  groond  aOegn 
But  I  am  not,  therefore,  bound  to  set  the  whole  awai 
aside.  The  rule  here,  in  terms,  points  to  the  second  an 
last  issues.  If,  then,  the  defendant  will  allow  the  costs  o 
those  issues  to  be  taxed  for  the  plaintiff,  the  objection  wi 
be  removed.  A  similar  course  was  taken  by  this  Court  i 
the  matter  oiLeeming  v.  Feamley  (b).  Upon  these  tenn 
therefore,  to  which  I  think  I  ought  to  add  the  payment  i 
the  costs  of  this  rule,  let  the  rule  be  discharged. 


Rule  dischaiged. 


(a)  6  M.  &  W.  60. 


{b)  5  B.  &  Ad.  403. 
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1841. 

Pitt  r.  Parker. 

x^LEASB  Y  moved  for  a  rule,  to  shew  cause  why  it  should  where  t  mon- 
not  be  referred  to  the  Master  to  compute  the  amount  ofgjf^^^*^" 
principal  and  interest  due  to  the  mortirairee  by  the  mort-  ^P^  ">J«1; 
gagor  on  two  mortgage  deeds.     It  appeared,  from  the  affi-  ment  haviiw 
davit  on  which  he  moved,  that  interlocutory  judgment  had  the  inSTin  ^ 
been  signed  on  the  17th  of  April,  which  was  in  Easter  ^^cdJt*™' 
Term.     The  plaintiff  died  on  the  20th  of  the  same  month,  faied  to  gnat 

.a  rale  for  refer- 

The  question  was,  whether,  under  those  circumstances,  a  ring  it  to  the 
rule  to  compute  could  be  obtained  ?  It  was  submitted  that  p^^  J^^' 
it  miffht     In  the  case  of  Berger  v.  Green  (a),  where  inter-  "^  interest  on 

c  •^  ^  '  ^  tiie  nortgege 

locutory  judgment  was  signed,  and  the  plaintiff  died  on  a  deed,  the  %^ 
subsequent  day  in  the  term,  the  Court  granted  a  rule  to  L«^^  in  Trin^ 
compute  principal  and  interest  on  the  bill,  on  which  the  ^  '^•™- 
action  was  brought ;  as  the  judgment  would  have  relation 
to  the  day  of  its  signing. 

WiQHTifAN,  J. — Now  there  is  no  relatkm  Co  any  other 
day  than  that  on  which  final  judgment  is  signed.  In  this 
case,  it  would  appear  that  final  judgment  had  been  rigned 
after  the  death  of  the  plaintiff.  But  even  acomling  to  the 
old  practice,  it  could  only  relate  back  to  the  first  day  of  the 
present  Term,  we  now  being  in  Trini^  Term. 

Rule  refused  (ft). 

(a)  1  Mtu.  &  Sd.  229.  a  cognovit  became  due,  after  the 

(6)  See  BiaelAwn  y.  Qodrick^  death  of  a  defendant,  the  Court 

cm/e,  p.  337*  in  which  case  it  was  would  not  allow  judgment,  to  be 

held  that  where  an  instalment  on  entered  up  nunc  pro  tunc. 
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Where  an  or- 
der of  Sewioiit 
has  been  re- 
turned  to  this 
Court  under  t 
certiorari,  and 
a  rule  ii  then 
obtained  to 
quash  the 
order,  it  ii  a 
^ood  prelimi- 
nary <M>jectioa 
to  an  argument 
on  Mich  rule 
that  no  notice 
of  it  has  been 
served  on  the 
justices  who 
made  the  order» 
although 
lerved  on  the 
parties  inte- 
rested in 
supporting  it. 


The  Queen  r.  Spaceman,  iD  re  the  Blani>fobi>  RoADa 

{Before  the  four  Judges.) 

Al  rule  had  been  obtained  for  gnashing  an  order  of 
sessions.  The  order  had  been  returned  in  the  regular 
manner  in  obedience  to  a  certiorari,  and  this  rule  was  then 
obtained.  Notice  of  the  rule  was  served  on  the  private 
parties  interested  in  supporting  the  order,  but  not  on  the 
justices^ 

Hodges,  who  appeared  to  shew  cause  against  tiie  rule, 
insisted  on  this  want  of  notice  to  the  justices  as  a  pre- 
liminary objection. 

Archbold,  contra,  contended  that  such  an  objection  could 
not  be  maintained  where  the  order,  as  in  this  case,  was  not 
merely  irregular,  but  void. 

Per  Cublam. — To  hear  an  argument  to  shew  that  the 
order  is  void,  is  to  hear  the  case  argued  on  the  merits.  The 
preliminary  objection  prevents  the  Court  fix>ni  doing  tK^t 
The  rule  must  be  discharged. 


Rule  dischaiged. 


AN 


INDEX 


TO  THE 


PRINCIPAL     MATTERS 


ABATEMENT. 
See  Amendment,  1. 

ABATEMENT,  (PLEA  IN). 
See  YL,Y.h^  (in  Abatement). 

ACCEPTOR. 
See  Declaration,  2. 

ACCOUNT,  (ERRORS  IN). 
See  Plea,  13. 

ACCOMMODATION  BILL. 
See  Irregularity,  3. 

ACCOUNT,  (MERCHANT'S). 
See  Statute  of  Limitations. 

ACCOUNT  STATED. 
See  Plea,  13. 

ACKNOWLEDGMENT  BY  MAR- 
RIED  WOMAN. 

1.  An  affidavit  verifying  a  cerdfi- 

VOL.  IX. 


cate  of  an  acknowledgment  made  by 
a  married  woman  under  the  Fines  and 
Recoveries  Act,  (3  &  4  Wm.  4,  c.  74,) 
made  by  a  notary  public,  at  Carlsruhe, 
the  commissioner  taking  the  acknow- 
ledgment having  declined  to  make  an 
affidavit:  Held^  sufficient.  Re^Pear^ 
tall,  46 

2.  In  support  of  an  application  for 
a  married  woman  to  be  permitted  to 
convey  her  interest  in  an  estate, 
without  the  concurrence  of  her  hus- 
band, an  affidavit  was  produced,  sworn 
by  the  sister  of  the  married  woman, 
who  stated  that  the  person,  on  whose 
behalf  the  application  was  made,  was 
speechless ;  the  Court  refused  to  grant 
the  application  without  an  affidavit, 
that  the  married  woman  herself  had 
been  examined.  Ex  parte  Mary 
mUiatM,  72 

3.  Where  on  an  application  to  file 
the  certificate  of  acknowledgment  of  a 
married  woman  under  the  8  &  4 
Wm.  4,  c.  74,  taken  at  St.  Peters- 
burgh,  the  affidavit  verifying  the  cer- 
tificate was  sworn  before  the  British 
consul  in  Russia,  but  it  was  stated 
that  the  local  magistrates  were  not 


z  z  z 


D*  p.  C. 


1062 


ADULTERY. 


AFFIDAVIT. 


empowered  to  take  aflSdaThs,  the 
Coort  allowed  the  certificate  to  pan, 
aa  being  dalj  verified.    Re  Dahf,  380 

4.  The  certificate  of  the  acknow- 
ledgment of  two  married  women  taken 
mider  the  3  &  4  Wm.  4,  c.  74,  stated 
them  to  have  adcnowledged  the  exe- 
cation  of  indentarea  of  lease  and  re- 
lease ;  they  were  parties  onl  j  to  the 
indentures  of  release  :  The  Court, 
upon  motion,  refused  to  order  the 
amendment  of  the  certificate.  Ex 
parte  Witty  and  Salt,  838 

5.  The  affidavit  verifying  the  ac- 
knowledgment of  a  married  woman, 
taken  in  Philadelphia  commenced  as 
follows  :  "  Be  it  remembered,  that  on 
the  10th  of  December,  1840,  came 
before  roe,  T.  B.  Esq.,  Alderman  of 
Philadelphia,  &c.,  J.  S.,  &c.,  and  in 
due  coarse  of  law,  deposed  and  sworn, 
&c./'  it  then  proceeded  in  the  form 
of  an  affidavit,  was  subscribed  by  the 
deponent,  and  was  accompanied  by 
the  usual  notarial  certificate.  The 
Court  directed  the  affidavit  to  be  re- 
ceived, although  it  was  not  in  exact 
compliance  with  the  rule  of  H.  T., 
4  Wm.  4.     Ex  parte  Alice  Shaw,  839 

6.  The  Court  will  not  dispense 
with  the  affidavit  of  a  married  woman 
herself,  upon  an  application  under  the 
91  St  section  of  the  3  &  4  Wm.  4, 
c.  74,  for  an  order  for  the  conveyance 
of  the  property  of  the  wife,  without 
the  concurrence  of  her  husband.  Ex 
parte  Bruce ,  840 

ACTION,  (RIGHT  OF). 
See  Declaration,  3. 

ADMINISTRATOR. 

See  Attorney,  (Bill  of),  1. 
Covenant,  2. 
Warrant  of  Attorney,  13. 

ADULTERY. 
See  Prochein  Amy,  1 . 


AFFIDAVIT. 
See  Acknowxedgment  of  Miuid 

WOMAK. 

Bastard,  2. 

Brighton  Court  of  Riariml 

Otfick  Copies  of  ArnDinu. 

1.  The  following  is  a  snfidotfr 
dition  of  a  deponent  to  an  affiin 
*'  Augnatus  Ackennann,  of  Na  L 
TokenhoQjBe  Yard  in  dif  Citr  s 
London,  notary,  clerk  to  C^ 
Knight,  of  the  same  place."*  Cm 
V.  Folkes^  ^ 

2.  An  affidavit  to  obtain  a  as 
under  the  1  &  2  Vict,  c  110,  ks 
not  be  entitled  in  the  cause,  if  lu: 
before  the  ivrit  of  summons  is  » 
out.     Schetleter  v.  Cohen^         f 

3.  The  Court  will  not  reject  c 
davits    merely    upon    the  grooad 
their   staleness.       W^nne  ▼.   ^f^ 
and  Another^  ^ 

4.  If  the  date  mentioned  in  i 
jurat  of  an  affidavit  is  struck  out  ^ 
a  pen,  and  the  right  date  introdia 
it  is  an  erasure  within  B^.  Ge 
37  Geo.  3,  which  will  prevent : 
aflSdavit  from  being  heard.  ChuMJii^ 
V.  Barnard,  5 

5.  It  is  now  an  established  r 
that  affidavits  sworn  by  the  plaia 
or  defendant  in  the  cause,  are  < 
cepted  from  the  operation  of  Rol< 
of  H.  T.,  2  Wm.  4,  and  that  die 
dition  and  degree  of  such  pen 
need  not  be  inserted  in  the  deto 
tion  of  the  deponent,  but  they  miy 
scribe  themselves  as  such  pbintiS 
defendant  respectively.  Shim 
Walker,  i 

6.  Where  an  order  for  a  capias  m 
the  1  &  2  Vict.  c.  I  lo,  s.  3.  was 
tained  upon  an  affidavit,  signed 
the  deponent,  but  the  jurat  was 
signed  by  the  judge  before  whoi 
was  8 worn,  until  after  the  order 
made  and  acted  upon,  the  Court 
aside  the  proceedings  for  irre<nil« 
BiU  V.  Bameni, 


-iii'^ 


AMENDMENT. 

AFFIDAVITS  (FILING. 

1.  Where  a  party  improperly  de- 
layed in  serving  a  rule,  and  on  that 
ground,  the  rule  was  enlarged,  the 
Court  would  not  compel  the  party 
enlarging  the  rule  to  comply  with  the 
usual  condition  of  filing  his  aitidavits 
previous  to  shewing  cause.  Regina 
V.  Anderson f  104 

AFFILIATION  (ORDER  OF). 
See  Bastard,  3. 

AGREEMENT. 
See  Stamp,  2. 

AMENDMENT. 

See  Acknowledgment  OF  Married 
Woman,  4. 
Recovery, 
Variance,  3,  6. 

1.  Where  a  plaintiff  has  made  too 
many  persons  defendants,  the  Court 
will,  previous  to  trial,  allow  the  name 
of  one  to  be  struck  out  of  the  prO'^ 
ceedings,  subsequent  to  the  writ,  on 
payment  of  costs,  the  remaining  de- 
fendant beingallowed  to  plead  de  novo. 
Palmer  v.  Beale  and  Another^        529 

2.  After  an  insufficient  levy,  under 
a  fi.  fa.,  in  Yorkshire,  where  the  venue 
in  the  action  was  laid,  the  plaintiff, 
on  the  6th  of  July,  issued  a  ca.  sa. 
reciting  the  fi.  fa.  and  return,  into 
Middlesex,  for  the  residue.  On  the 
3 1st  of  August,  and  before  the  Mid- 
dlesex writ  was  executed,  he  issued  a 
ca.  sa.  for  the  residue  into  Yorkshire, 
under  which  the  defendant  was  taken 
and  discharged,  in  September,  on  the 
ground  of  privilege.  In  January  fol- 
lowing, the  defendant  was  taken  under 
the  writ  into  Middlesex.  Held^  on 
motion  to  discharge  him  out  of  cus- 
tody, that  the  writ  into  Middlesex 
ought  to  have  been  a  testatum  ca.  sa. 
founded  on  a  ca.  sa.  into  Yorkshire, 
and  was  irregular,  and  that  the  Court 
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could  not  amend  it  by  the  ca.  sa.  into 
Yorkshire,  which  bore  a  later  date. 
Towers  v.  Newton^  576 

3.  In  a  declaration  in  ejectment  to 
recover  possession  of  premises,  by 
reason  of  a  forfeiture,  the  day  of  the 
demise  was  stated  to  be  the  15th  of 
January.  At  the  trial,  it  appeared 
that  this  was  a  date  antecedent  to  the 
day  on  which  the  right  of  entry  ac- 
crued. Held,  that  this  was  a  case  in 
which  the  learned  judge  was  autho- 
rized under  the  3  &  4  Wm.  4,  c.  42, 
s.  23,  to  amend  the  record  by  altering 
the  day  of  the  demise,  and  that  the 
power  of  amendment  was  not  affected 
by  the  applicability  of  the  consent 
rule,  to  confess  lease,  entry,  and  ous- 
ter, to  tlie  declaration  as  it  originally 
stood,  but  that  the  terms  of  that  rule 
would  apply  themselves  to  the  de- 
claration as  soon  as  the  amendment 
was  made.     Doe  d.  Edwards  v.  Leach, 

877 

APPEAL   (TO   QUARTER  SES- 
SIONS.) 

See  Certiorari,  2. 
Notice  to  Produce. 

Where  a  parish  gives  notice  of  ap- 
peal under  the  4  &  5  Wm.  4,  c.  76, 
8.  79,  against  an  order  of  removal, 
within  twenty-one  days  after  service 
of  the  order  of  removal,  but  does  not 
prosecute  the  appeal  at  the  next  prac- 
ticable sessions,  and.  the  respondent 
parish  does  not  remove  the  pauper  for 
a  considerable  time  afterwards,  the 
appellants  may  give  fresh  notice  of 
appeal,  pursuant  to  13  &  14  Car.  2, 
c.  12,  8.  2,  when  the  pauper  is  ac- 
tually removed.  Regina  v.  The  Jus- 
Uees  of  Middlesex,  163 

APPEAL  (HEARING). 

Where  a  notice  of  appeal  described 
the  order  of  removal  as  made  by  R.  H. 
Cundy,  and  another  magistrate,  in- 
stead of  B.  Cundy,  there  being  two 
magistrates  in  the  county,  whose  re- 
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spectiTC  chnstiaT)  names  commenced 
with  those  initimis,  and  tbe  Qnarter 
Sessions  refused  to  hear  the  appeal, 
on  the  ground  of  the  variance,  the 
Court  granted  a  mandamus  to  compel 
the  hearing  of  the  appeal.  Regina  v. 
The  Justices  of  Denbighshire^        509 

APPEARANCE. 

See  Irregularity,  2. 
Noi?  Pros. 

An  appearance  entered  by  the  plain- 
tiff's attorney  for  the  defendant  is  ir- 
regular,  if  it  omits  the  words  "  accord- 
ing to  the  statute,*'  as  prescribed  in 
the  form  contained  in  the  schedule  to 
the  2  Wm.  4,  c.  39.  (The  Uniformity 
of  Process  Act).  Codrington  v.  Cfir- 
lewii,  968 

APPRENTICE. 
See  Stamp,  3. 

ARBITRATION. 

See  Deposit  (in  Lieu  of  Bail),  5. 
Particulars,  1. 
Plea,  8. 

1.  Where  a  cause  in  the  Exchequer 
has  been  referred  by  a  judge's  order, 
and  it  is  part  of  tbe  order  that  it  shall 
be  made  a  rule  of  the  Queen's  Bench, 
there  is  no  objection  to  its  being  so 
made.     Milstead  v.  Cravfeld,      124 

2.  By  an  agreement  of  reference  to 
arbitrators,  with  power  to  appoint  an 
umpire,  it  was  covenanted  that  the 
umpire  should  make  his  award  two 
calendar  months  after  his  appoint- 
ment. He  was  appointed  on  the  29th 
of  June,  and  afterwards  the  time  for 
making  his  award  was  enlarged  by 
consent  for  three  months  further.  The 
Court  held  that  the  29th  of  June  was 
to  be  excluded  from  the  calculation  of 
time,  and,  therefore,  that  the  award 
being  made  on  the  29th  of  November, 
was  made  in  due  time.     In  the  matter 
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3.  The3*4Wm.  4,c42,va3 
not  confined  to  cases  inwbkbaK 
party  has  attempted  to  revoke  ia)> 
mission  toarbitratioB,therefo!t,i^ 
two  causes  were  referred  to  n  i^ 
trator,  so  that  he  shmild  nab  is 
award  on  a  partieular  day,  or  a  aa 
ulterior  day  as  he  sbonM  appooLv 
the  arbitrator  allowed  tbe  tine  fisie 
for  making  his  award  to  exptf?:  B* 
that  the  Court  had  power,  ladff » 
above  act,  to  enlarge  tbe  tiaie.  .V<t 
man  t.  Parhwry.  Pafhtrg  t.  .Vfl 
mast,  S 

4.  The  Court  will  not  set  saie: 
certificate  of  an  arlMtrator  ta?  v 
than  an  award,  on  tbe  grood  rf 
mistake  as  to  the  effect  of  efidei 
Price  V.  Rrice^  S 

5.  Where  it  is  aooght  to  dnwi 
rule  for  an  attachment  for  B<a-p 
formance  of  an  award,  it  is  cooprt 
for  the  officer  of  the  Court  to  (Aj 
to  the  absence  of  a  stamp  <n 
award,  and,  therefore,  to  lefiBe 
draw  up  the  rule.      HiU  t.  Shn^ 

6.  An  action  of  trespass  was 
ferred  by  order  of  nisi  prius. 
defendant  pleaded,  first,  not  grr 
and  secondly,  a  justification, 
arbitrator  awarded  **  that  as  tbe 
fendant  has  not  proved  his  pies, 
verdict  for  the  plaintifi"  oik:»ii 
stand,"  and  then  stated  a  numb 
reasons  for  his  opinion,  which  c 
not  be  considered  as  satisfaci 
The  Court  held  the  adjudication  s 
cicnt,  and  declined  to  consider 
sufficiency  of  the  reasons  assigne 
the    arbitrator.       Archer    v.    0 

7.  Where  an  arbitrator  awards 
mages  for  an  injury  caused  by 
defendant  to  the  plain tifl^s  prop 
by  acts  done  in  the  adjacent  proj 
of  the  former,  and  then  having  p 
to  direct  the  mode  of  enjoying 
property  for   tbe   future,   he  an 
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that  the  parties  shall  respectively  en- 
joy it  as  heretofore,  the  award  is  not 
final,  and,  therefore,  bad.  Ross  v. 
CUftan,  356 

8.  The  Court  will  not  allow  cause 
to  be  shewn  against  a  rule  for  setting 
aside  an  award  on  the  last  day  of 
Term.     Bignold  v.  Gale,  393 

9.  A  cause  and  all  matters  in  dis- 
pute were  referred  to  the  decision  of 
two  merchants  and  a  legal  arbitrator  ; 
the  arbitrators  met,  and  two  of  them 
agreed,  upon  the  merits,  to  find  in 
favour  of  the  plaintiff,  but  the  lay 
arbitrators  agreed  to  leave  a  point  of 
law  which  had  arisen,  to  the  decision 
of  the  barrister.  Hie  legal  arbitrator 
decided  that  point  in  favour  of  the 
plaintiffs,  and  executed  the  award  at 
Birmingham,  in  accordance  with  his 
own  views :  on  the  next  day,  the 
award  was  executed  in  London  by  one 
of  the  lay  arbitrators  also  in  favour  of 
the  plaintiffs :  Held,  that  the  award 
was  bad  as  being  a  decision  by  one 
arbitrator,  pursuant  to  a  power  dele- 
gated to  him  by  the  other  arbitrators, 
they  having  no  authority  so  to  dele- 
gate.    Little  and  Others  v.  Newton, 

437 

1 0.  A  clause  in  a  partnership  deed, 
authorizing  a  reference  in  case  of  dis- 
putes between  the  partners,  and  the 
making  the  '*  award"  of  the  arbitrator, 
instead  of  the  "  submission"  a  rule  of 
Court,  if  it  does  not  appear  that 
"  award**  was  used  by  mistake  for 
"  submission,**  is  not  within  the  mean- 
ing of  the  8  &  9  Wm.  3,  c.  15,  s.  1, 
and,  therefore,  a  judge  has  no  power 
to  order  witnesses  to  attend  an  arbi- 
trator acting  in  such  a  matter.  In 
the  Matter  of  Arbitration  between 
Woodcrofl  and  Jones,  538 

1 1 .  Where  there  did  not  appear  to 
have  been  any  misconduct  on  the  part 
of  the  parties  or  arbitrators,  the  Court 
refused  to  direct  a  submission  to  ar- 
bitration to  be  revoked,  lb. 

1 2.  In  order  to  justify  an  arbitrator 
proceeding  ex  parte,  a  very  strong  case 


must  be  shewn  of  wilful  delay  by  the 
party  not  attending;  and,  therefore, 
if  a  reasonable  excuse  for  his  not  at- 
tending is  shewn,  the  Court  will  set 
aside  an  award  made  pursuant  to  such 
a  proceeding.     Gladwin  v.   ChUcote, 

5^0 

13.  The  Court  will  not,  on  disposing 
of  a  rule  for  setting  aside  an  award  on 
that  ground,  decide  the  question 
whether  the  party  against  whom  the 
award  is  made,  shall  pay  the  costs 
arising  from  his  delay  ;  but  a  sepa- 
rate motion  for  that  purpose  must  be 
made,  lb, 

14.  An  arbitrator  to  whom  a  cause 
in  which  several  issues  were  joined, 
was  referred,  the  costs  to  abide  the 
event,  disposed  of  each  issue,  and  then, 
although  no  power  for  that  purpose 
was  given  to  him,  awarded  a  stet  pro- 
cessus :  Held,  that  although  this  was 
an  excess  of  authority,  the  award  was 
only  bad  as  to  that  part,  and  good  as 
to  the  rest,  and  the  parties  might  pro- 
ceed to  tax  their  costs  on  it.  Ward 
V.  HaU,  610 

15.  The  defendant  moved  to  set 
aside  an  award  which  had  been  made 
by  two  arbitrators  against  him,  upon 
the  grounds  that  the  arbitrators  had 
improperly  received  evidence  in  the 
absence  of  the  defendant,  and  had  also 
been  guilty  of  improper  conduct  in 
holding  meetings,  and  conferring  with 
the  plaintiff  *8  attorney,  with  respect 
to  the  matters  in  difference,  in  his  ab- 
sence. It  appeared  that  the  defend- 
ant was  aware  of  the  existence  of  these 
grounds  of  objection,  many  days  be- 
fore the  award  was  made,  but  that  he 
made  no  objection  before  the  arbitra- 
tors, and  also  that  he  had  had  notice 
of  the  meetings,  at  which  the  evidence 
was  received,  and  had  been  summoned 
to  produce  books  at  them,  but  that  he 
had  omitted  to  attend :  Held^  that 
although  it  would  have  been  more  re- 
gular for  the  arbitrators  to  send  notice 
of  the  result  of  the  examinations,  to 
the   defendant,   yet   that  the  Court 
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would  not,  under  the  circumstances, 
set  aside  the  award  for  such  irregu- 
larities as  were  disclosed.  BignaU  v. 
Gale,  631 

16.  A  cause,  and  all  matters  in 
dispute  at  the  time  of  an  order  of  re- 
ference were  submitted  to  the  decision 
of  an  arbitrator,  by  the  order  of  a 
judge :  The  arbitrator  awarded,  that 
the  defendant  should  pay  to  the  plain- 
tiff the  sum  of  1841.,  for  a  balance 
and  interest  found  to  be  due  at  the 
date  of  the  order  of  reference,  *'  ex- 
cluding from  such  an  account,  a  claim 
on  the  part  of  the  plaintiffs,  for  a  loss 
alleged  to  have  been  sustained  by 
them  to  the  amount  of  32/.  195.  on 
certain  varnished  hats ;"  and  as  to 
the  said  claim,  in  respect  of  the  said 
varnished  hats,  he  found  "  that  no 
sufficient  evidence  had  been  laid  before 
him  by  the  plaintiffs  to  shew,  that  at 
the  date  of  the  said  order  of  reference, 
they  had  sustained  any  loss  on  the 
said  hats,  and  upon  that  ground,  and 
for  want  of  sufficient  evidence  of  such 
loss,  he  awarded  that  the  plaintiffis 
were  not  entitled  under  the  reference 
to  recover  anything  in  respect  there- 
of :"  Held,  a  final  adjudication  of  the 
matters  submitted  to  reference.  Cock- 
hum  and  Another  v.  Newton,        676 

17.  By  an  order  of  reference,  the 
costs  of  the  cause  were  ordered  to 
abide  the  event  of  the  award  ;  the 
arbitrator  decided  the  suit  in  favour 
of  the  defendant,  and  ordered  the 
plaintiff,  on  a  certain  day,  to  pay  him 
those  costs :  Held,  no  objection  to 
the  award,  for  that  the  defendant  was 
not  deprived  of  any  right  which  he 
possessed  to  recover  the  costs  at  an 
earlier  date,  lb, 

18.  An  action  of  trespass  was  re- 
ferred to  arbitration,  and  by  the  order 
of  reference,  the  arbitrator  was  to  have 
the  same  power  to  certify  as  a  judge 
at  nisi  prius.  The  arbitrator  found 
for  the  plaintiff,  with  1^.  damages,  and 
certified  in  his  award,  under  the  3  & 
4  Vict.  c.  24,  that  the  action  was 


brought  to  try  a  right  besides  the 
mere  right  to  recover  damage. 

Held,  that  the  certificate  was  valid, 
and  that  it  need  not  be  indorsed  on 
the  back  of  the  record.  Held^  also, 
that  in  such  case,  the  certificate  must 
be  given  at  the  time  of  making  the 
award.  Spain  ▼.  CadelL  Same  ▼. 
Same,  745 

19.  Testator,  by  his  will,  devised 
an  annuity,  or  yearly  rent-charge  of 
20/.  to  Sarah,  the  wife  of  Julias 
Wynne  *'  so  long  as  her  conduct  and 
behaviour  should  be  discreet,  and 
meet  with  the  approbation  of  his  (the 
testator's)  wife,  or  which,  in  case  of 
her  death,  should  be  approved  of  by 
the  survivor  or  survivors  of  his  trus- 
tees;" In  an  action  of  replevin,  in 
respect  of  a  distress  made  for  arrears 
of  the  annuity,  the  plaintiff  pleaded 
to  the  avowry  that  the  conduct  of 
Sarah  was  not  discreet,  and  that  the 
same  was  not  approved  of  by  the  sur- 
vivor of  the  trustees  of  the  testator. 
Issue.  At  the  trial,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  the 
award  of  an  arbitrator,  to  whom  "  the 
whole  of  the  said  cause,  and  all  mat- 
ters relating  to  the  annuity  in  the 
said  cause  in  question"  were  referred. 
At  a  meeting  held  by  the  arbitrator, 
the  defendants  offered  in  evidence,  a 
certificate  of  two  trustees,  one  of 
whom  was  since  dead,  that  the  con- 
duct of  Sarah  had  been  approved  of; 
the  arbitrator  rejected  the  evidence, 
and  stated  that  the  issue  was  not 
proved ;  at  a  subsequent  meeting, 
evidence  was  given  of  the  payment 
on  the  annuity  for  a  series  of  years, 
and  the  arbitrator  eventually  made 
his  award  for  the  defendants.  Upon 
an  application,  by  the  plaintiff,  to  set 
aside  the  award,  on  the  ground  that 
he  had  been  misled  by  the  declaration 
of  the  arbitrator,  that  the  issue  was 
not  proved,  the  Court  refused  to  grant 
the  motion,  there  being  no  statement 
made,  that  the  plaintiff  would  have 
called  the  surviving  trustee  to  nega- 


ARBITRATION. 


ARGUMENTATIVE,  &c.  1067 


tiTe  the  allegation  of  approbation  of 
the  defendant's  conduct,  and  it  being 
consistent  with  the  facts  proved  that 
the  arbitrator  might  have  drawn  his 
conclusion  from  them,  without  re- 
ference to  anj  evidence  of  approval 
of  the  defendants*  conduct. 

By  his  award,  the  arbitrator  di- 
rected the  payment  of  two  sums, 
namely,  50/.,  in  respect  of  arrears, 
due  before  the  commencement  of  the 
action,  and  40^  in  respect  of  the 
amount  which  had  since  accrued  due  : 
Heldy  that  the  award  was  good,  the 
terms  of  the  order,  referring  **  the 
whole  of  the  said  cause,  and  all  mat- 
ters relating  to  the  annuity  in  the  said 
cause  in  question,"  including  not  only 
the  subject  matter  of  the  action,  but 
all  matters  relating  to  the  annuity  in 
question  in  the  cause. 

The  sums  awarded  to  the  defend- 
ants, who  were  husband  and  wife, 
were  directed  to  be  paid  to  the  wife 
Sarah.  Upon  a  former  application 
to  the  Court,  to  which  the  plaintiff 
was  made  a  party,  that  the  husband 
of  Sarah  might  appear  by  a  separate 
attorney  to  represent  his  separate  in- 
terests, the  motion  had  been  refused 
upon  an  indemnity  being  given  to  the 
husband  :  Held,  that  the  award  was 
not  bad,  by  reason  of  the  payments 
being  ordered  to  be  made  to  the  wife. 
Wynne  v.  Wifnne  and  Wife,  901 

20.  AfRdavits  used  in  answer  to 
an  application  to  set  aside  an  award 
made  pursuant  to  a  submission  to  ar- 
bitration by  deed,  must  be  stamped, 
notwithstanding  the  5  Geo.  4,  c.  41, 
which  repeals  the  54  Geo.  3,  c.  1 84, 
as  to  stamps  on  legal  proceedings  in 
general.  In  the  matter  of  Arbitration 
between  Templeman  and  Reed,      962 

21.  A  cause,  and  all  matters  in 
difierenee,  were  referred  to  the  award 
of  two  named  persons,  and  such  third 
person  as  they  should  appoint,  or  of 
a  majority  of  them.  A  difference 
having  arisen  between  the  originally 
named  arbitiators,  a  statement  was 


made  by  each  to  the  third  as  to  what 
he  thought  the  award  should  be.  An 
award  having  been  made  by  an  um- 
pire and  one  of  the  arbitrators,  with- 
out any  further  meeting,  the  Court 
set  aside  the  award,  Jb. 

22.  An  arbitrator  on  a  reference 
with  respect  to  the  right  to  a  certain 
house  and  premises,  directed  certain 
conveyances  to  be  executed  by  one 
party  to  the  other,  and  awarded,  that 
in  case  of  any  dispute  arising  with 
respect  to  the  form  of  those  convey- 
ances, those  disputes  should  be  settled 
by  such  counsel  or  solicitor  as  he 
should  appoint.  The  Court  set  aside 
the  award,  on  the  ground  that  the  ar- 
bitrator, by  reserving  a  future  power 
to  himself  to  delegate  the  authority 
to  determine  disputes  between  the 
parties  was  an  excess  of  authority, 
and,  therefore,  set  aside  the  award,  as 
this  direction  could  not  be  separated 
from  the  rest  of  the  award.  In  the 
matter  of  Arbitration  between  Tandy 
and  Tandy,  1044 

23.  Where  a  cause  in  which  se- 
veral issues  are  raised  on  the  plead- 
ings is  referred,  the  arbitrator  is 
bound  to  find  expressly  on  each,  al- 
though he  is  not  requested  to  do  so 
by  the  parties.  Therefore,  where  to 
a  declaration,  a  defendant  pleaded  se- 
veral pleas,  and  the  arbitrator  was 
not  requested  to  find  specifically  on 
each,  and  he  awarded  merely  that  the 
plaintiff  had  no  cause  of  action,  and 
directed  a  verdict  to  be  entered  for 
the  defendant,  the  award  was  held  to 
be  bad.     England  v.  Davison,     1052 

ARBITRATOR,  (POWER  OF.) 
See  Arbitration,  9,  11. 

ARGUMENTATIVE  TRA- 
VERSE. 

See  Plea,  10. 

Replication,  10. 


1068      ARTICLED  CLERK. 


ATTACHMENT. 


ARREST. 
See  Prisomsr. 

ARREST.  (PRIVILEGE  FROM). 
See  BAEUSTim* 

ARREST    (WITHOUT   PROBA- 
BLE  CAUSE). 

Wbcte  a  defendant  was  anretted, 
and  without  patting  in  special  bail, 
be  was  discharged  under  1  &  2  Vict. 
€•  IIO9  s.  7»  he  was  held  not  to  be 
entitled  to  his  costs  under  43  Geo.  d» 
c.  46»  t.  3.  BenmHt^  Execuior  of^  4^. 
of  Barker  ▼.  ^arfoii,  492 

ARTICLED  CLERK. 

1 .  liHiere  a  derk  has  been  articled  to 
one  of  the  members  of  a  firm,  and  he 
covenants  to  senre  him,  a  service  with 
a  partner,  after  the  decease  of  the  mas- 
ter, is  not  service  under  the  articles, 
although  the  partner  was  a  party  to 
the  articles.     Ex  parte  Dalion^     110 

2.  Where  an  articled  clerk  has 
served  his  whole  period  of  five  years, 
but  has  not  Attained  the  age  of  twenty- 
one  years,  if  he  will  shortly  attain 
that  age  the  Court  will,  under  certain 
circumstances  allow  him  to  be  ex- 
amined though  still  an  infant.  Ex 
parte  Tebbs,  151 

3.  Where  a  clerk  is  articled  to  an 
attorney,  who,  during  the  continuance 
of  the  articles,  absconds,  the  Court 
will  grant  a  rule  to  discharge  the  clerk 
from  his  articles,  and  permit  it  to  he 
served  at  his  last  place  of  abode,  in  Q. 
B.  Office,  and  on  his  agent,  if  he  has 
one.    Ex  parte  inikinson^  320 

4.  Where  a  clerk  is  discharged  from 
his  articles,  on  the  ground  of  his  mas- 
ter's insanitv,  he  must  be  articled  to 
another  attoniey  for  the  residue  of 
the  term  of  five  years  unelapsed  at 
the  time  of  the  insanity  commencing, 
and  a  portion  of  the  time  served  after 
that  event,  with  other  attorneys  carry- 


ing ott  tbe  masttf'a  hoBiiMb  c 
be  reckoned.  £x  porta  Bnmut 
5.  The  Coart  will,  under  ij 
cucnmstaiiceSy  pennit  an  axtidcd 
to  be  ezanuned  bdEbre  he  attui 
age  of  twenty-one.     Em  parte  * 

ASSIGNEE. 
See  Fbiohbd  Issub. 

Il«TEBPI.£AJ>Bm,  2. 

Wabbant  of  Attobbbt,  < 

ASSOCIATE. 
See  Judob's  Powbb,  1. 

ASSUMPSIT. 
See  CovBNANTS,  I9  2,  9. 

ATTACHMENT. 

^leeATTORXBT  (UNDKBTAXOn 

Restitutiok  (Warr  of). 
WrrNEsa,  6. 

I  1 .  A  vkitness,  on  being  tenet 
I  a  subpoena,  received  is.  only,  di 
I  duct  money,  but  she  went  l 
assize  town,  where  the  trial  n 
take  place,  without  making  an; 
ther  demand.  On  the  monii 
the  trial,  she  refused  to  proceed  1 
Court-house,  unless  she  receivec 
Held^  that  the  plaintiff  having 
no  tender  to  ber  of  a  ressa 
amount  for  her  expenses  in 
back,  IK  as  not  entitled  to  an  ai 
ment  against  her  for  disobedies 
the  subpoena.  Xeir/oa  amd  ffi 
Harland  and  Otkrrs^ 

2.  A  cause  was  referred  to  an 
trator,  the  cosu  of  the  suit  beia 


rected  to  abide  tbe  event  of  the  a 

The  award  was  in  favour  of  tk 

,    fendant,  who  taxed  the  cossi  i 

cause,  which  the  plaintiff  bad  aec 


to  pay.     The  Court  granted  a  n 
an  attachment   aUsolute  an  thi 


ATTACHMENT. 


ATTORNEY. 
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instance.      Daniels    and    Others    v. 
WetMa  and  Others,  44 

3.  A  writ  of  subpoena  duces  tecum 
required  a  defendant's  attorney  to 
appear  on  a  particular  day,  but  did  not 
command  lum  to  appear  **from  day 
to  day/'  after  that  day.  The  cause 
was  postponed  at  the  instance  of  the 
defendant,  and  the  attorney  did  not 
appear  on  the  day  when  the  cause  was 
called  on.  The  Court  refused  an  at- 
tachment for  disobedience  to  the  sub- 
poena.    Vaughton  v.  Brine  and  Others, 

179 

4.  Where  a  rule  nisi  for  an  attach- 
ment for  non-payment  of  costs,  pur- 
suant to  an  award,  has  been  obtained 
in  one  Term,  and  dropped  in  conse- 
quence of  negotiations  between  the 
parties,  and  part  of  the  costs  are  paid, 
if  it  is  sought  to  obtain  an  attachment 
for  the  non-payment  of  the  residue, 
the  rule  for  that  purpose  cannot  be 
drawn  up  on  merely  reading  the 
dropped  rule,  and  an  affidavit  of  fresh 
demand. 

The  Court  will  discharge  a  rule 
obtained  on  such  materials,  with  costs, 
if  an  action  for  the  recovery  of  the 
sum  in  dispute  was  pending  at  the 
time  of  the  demand.     Baker  v.  Wells, 

823 

5.  Where  a  rule  of  Court  in  an 
ejectment,  required  possession  of  cer- 
tain premises  to  be  delivered  up,  but 
did  not  mention  by  whom,  the  Court 
refused  to  make  a  rule  absolute  for 
an  attachment  against  the  tenant  in 
possession  for  not  delivering  them  up ; 
and,  as  he  was  a  stranger  to  the  eject- 
ment, also  refused  to  grant  a  rule  re- 
quiring him  to  deliver  up  possession. 
Doe  dem.  Lewis  ▼.  Ellis,  944 

6.  On  an  application  for  an  attach- 
ment for  non-payment  of  money,  pur- 
suant to  an  award,  the  affidavit  of  the 
money,  being  still  due  may  be  made 
by  the  attorney  where  it  has  been  de- 
manded by  letter  of  attorney.  Regina 
V.  Paget,  946 

7.  Where  one  of  two  partners  at- 


torneys in  the  country,  directed  that  a 
particular  rule  of  Court  should  be 
served  on  the  London  agent  of  the 
firm ;  it  was  held,  that  such  service 
was  not  sufficient  to  bring  the  other 
partner  into  contempt,  in  case  of  dis- 
obedience to  the  rule,  though  it  was 
sufficient  as  to  the  one  who  wrote  the 
letter.   In  the  matter  of  Holiday,  1020 

ATTESTING  WITNESS. 
See  War&ant  or  Attorney,  2. 

ATTORNEY. 

See  Articled  Clerk. 
Attachment,  6. 
Attorney  (Re-admission  of),  3. 
Bankrupt,  1. 
Cognovit. 
Irregularity,  2. 
New  Trial,  1. 
Stamp,  4. 

1.  Where  an  attorney  had  omitted 
to  take  out  his  certificate  for  a  year, 
afler  the  expiration  of  his  last  cer- 
tificate, and  the  last  day  of  that  year, 
(15th  November,)  was  a  Sunday,  he 
having  applied  at  the  Stamp  Office, 
to  renew  his  certificate,  on  Uie  1 6th, 
but  was  refused,  the  Court  allowed 
him  to  be  re-admitted,  without  the 
usual  notices,  and  without  payment 
of  fine,  or  arrears  of  duty,  he  not 
having  practised  during  the  period  of 
his  being  off*  the  roll,  and  his  appli- 
cation to  be  re-admitted  being  made 
on  the  17th  of  November.  Ex  parte 
Knipe,  108 

2.  Where  a  plaintiff  in  an  action 
against  an  attorney,  for  negligence  in 
the  conduct  of  a  suit,  alleges  that  he 
was  '*  forced  to  pay"  certain  sums  in 
consequence  of  the  defendant's  negli- 
gence, he  can  only  recover  the  amount 
actually  paid  by  him,  although  a  lia- 
bility to  a  greater  amount  on  the  part 
of  the  plaintiff  has  been  incurred,  in 
consequence  of  the  alleged  negligence. 
Jones  v.  Lewis,  143 


1 


IWO  ATTORNEY,  (BILL  OF.) 

S.  Where  an  attorney  applies  to  be 
•track  off  the  roll  at  his  own  requett» 
he  must  not  only  swear,  that  no  pio- 
ceedings  are  pending  against  him,  hat 
also  that  he  expects  none.  Ex  parU 
Gra^,  836 

4«  If  an  attorney  receives,  in  the 
character  of  steward,  money  from  his 
dient,  which  it  is  suggested  was  im- 
properly so  received,  the  Court  will 
not  compel  him,  summarily,  to  refund 
it.     Ex  pwrU  FaUh  and  Another,  973 

ATTORNEY  AND  AGENT. 

See  Attachment,  7. 

Rule,  (Service  of,)  1. 

1.  Where  an  attorney  being  off  the 
roll,  in  consequence  of  not  taking  out 
his  certificate,  employed  his  agent  to 
sue  out  process,  and  costs  were  paid 
in  the  action  to  the  agent,  the  Court 
would  not  compel  either  the  attorney 
or  his  agent  to  refund  those  costs. 
Na»h  V.  Qoode  and  Parrot  929 

ATTORNEY,  (BILL  OF.) 

See  Taxation,  2,  3. 

1.  Where  the  administrators  of  an 
attorney,  send  in  their  intestate's  bill, 
and  a  jud*j;e*8  order  is  made  to  tax  it, 
and  more  than  one-sixth  is  taken  off 
by  the  Master,  the  administrators  are 
not  bound  to  pay  the  costs  of  taxation, 
although  they  consented  to  the  judge's 
order  being  made.  Priestley  v.  Gray 
and  Wife,  154 

2.  Where  business  is  done  by  an 
attorney  for  a  person  who  afterwards 
becomes  an  attorney,  the  former  need 
not  deliver  a  signed  bill  previously  to 
bringing  an  action  against  the  latter. 
Winwr  v.  Herbert,  237 

9.  In  an  action  on  an  attorney's 
bill,  the  day  on  which  it  is  delivered, 
is  not  to  be  reckoned  as  one  of  the 
days  of  the  month  given  to  the  client 
by  the  statute.    BUint  v.  Haslop,  982 

4.  A  bill  of  costs  for  business  done 
>y  an  attorney  on  behalf  of  the  as« 


ATTORNEY,  &a 

signees  of  a  bankrupt**  eatate,  befer 
a  country  commiasioiier,  appoints 
under  1  &  2  Wnu  4,  c  56,  is  not 
taxable  bill ;  and,  tlieiefbre,  an  aetioi 
may  be  brought  to  recover  the  anMMn 
of  such  a  billy  without  deliTetiDg 
bill  a  month  before  actioD  bronghl 
under  the  proTiaiona  of  the  S  Geo.  i 
c.  28.  Harper  and  Amaiher  t.  Ifil 
Uam»  and  Another^  61 

ATTORNEY,  (CERTIFICATE 

OF.) 

See  Attorney,  1 . 

ATTORNEY  AND  CLIENT. 

See  Attormet,  (Unde&takihg  oi, 
1,2. 
Taxation,  2,  7. 
Warrant  of  Attorney,  12. 

ATTORNEY  GENERAL. 

See  Disorderly  House,  2. 

Lottery. 

The  Attorney  General  has  a  righ) 
of  audience,  before  the  Tubman  sd^ 
Postman,  when  moving  on  businrsa 
in  which  the  Crown  is  interested 
Regina  v.  Bishop  of  Exeter,  276 

ATTORNEY    (RE-ADMISSION 

OF). 

See  Attorney,  1. 

1.  Upon  an  application  for  the  re- 
ndmission  of  an  attorney,  the  Court 
will  not  dispense  with  the  notice  re- 
quired to  be  stuck  up  in  the  ofSce  of 
the  Chief  Justice.  So  where  the 
notice  had  been  stuck  up  five  days 
before  the  commencement  of  Term, 
and  the  application  was  made  on  the 
first  day  of  Term,  the  Court  refused 
to   grant  the  rule.     Re  W.   Tucker, 

661 

2.  A  conviction  of  a  conspiracy  to 
extort  money  by  means  of  libels,  if  a 
sufficient  ground  for  not  permitting  sn 


BAILING  (FELON). 


BANKRUPT. 
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attorney   to  be  re-admitted.  In  the 
matter  of  Hawdone^  970 

3.  Where  an  attorney  had,  by  mis- 
take, omitted  to  take  out  his  annual 
certificate  in  due  time,  and  a  year  had 
elapsed  from  the  expiration  of  his  last 
certificate,  he  having  discovered,  on 
the  16th  of  November  immediately 
after  the  expiration,  the  omission 
made,  the  Court  allowed  him,  on  the 
19th,  to  be  re-admitted,  without  the 
usual  notices,  on  payment  of  a  fine  of 
205.,  and  the  arrears  of  duty.  Ex 
parte  Wybrow^  197 

ATTOR  NE Y     (UNDERTAKING 

OF). 

1.  Where  an  attorney  being  em- 
ployed to  sue  a  defendant,  gave  his 
undertaking  for  the  debt  sought  to  be 
recovered  to  his  own  client,  the  Court 
refused  to  enforce  the  fulfilment  of 
that  undertaking  by  attachment.  Ex 
parte  ICvans,  106 

2.  Where  an  attorney  undertook  to 
pay  the  sum  which  should  be  awarded 
to  be  paid  by  his  client  in  a  particular 
reference,  the  arbitrator  being  to  make 
his  award  by  a  particular  day,  but 
did  not  do  so,  and  a  judge's  order 
for  enlarging  the  time  was  made  by 
consent,  the  attorney  acting  on  that 
occasion  for  his  client,  the  Court  held 
him  discharged  from  his  undertaking, 
he  not  having  recognized  it  after  the 
original  time  for  making  the  award 
had  expired.     Staite  v.  Haddon^  995 

AWARD. 

See  Arbitration, 

Attorney  (Undertaking  of) 
2. 

AWARD  (STAMPING). 
See  Arbitration,  5. 

BAILIFF  (SPECIAL). 
See  Sheriff,  4. 

BAILING  (FELON). 
1 .  The  Court  will  grant  a  rule  nisi 


for  bailing  in  the  country,  a  party 
charged  with  a  felony  without  the 
production  of  an  affidavit  of  his 
poverty.     Regina  v.  Gregorif^       129 

2.  The  principle  on  which  a  party 
committed  to  take  his  trial  for  an  of- 
fence may  be  bailed,  is  founded  on  the 
probability  of  his  appearing  to  take 
his  trial,  and  not  on  his  supposed  guOt 
or  innocence,  but  the  &ct  of  a  bill 
having  been  found  against  him,  is 
material  in  estimating  that  probability. 
Regina  v.  Scaife  and  Wife,  553 

BANKING  COMPANY. 

See  Declaration,  1. 
Plea,  7* 

BANKRUPT. 

See  Attorney  (Bill  of)  4. 
Ejectment,  9. 
Feigned  Issue,  2. 
Interpleader,  2,  4. 
Plea  (Issuable). 
Security  for  Costs,  1 . 
Special  Case. 
Warrant  of  Attorney,  6. 

1.  The  2  &  3  Vict.  c.  29,  (which 
renders  valid  executions  bon&  fide 
levied  against  the  goods  of  a  bankrupt 
notwithstanding  a  prior  act  of  bank- 
ruptcy,) has  not  such  a  retrospective 
effect  as  to  apply  to  cases  in  which  a 
fiat  had  issued,  and  the  assignees  were 
appointed  before  the  passing  of  that 
act.  Moore  and  another.  Assignees  of 
Henry  Tompkins,  a  Bankrupt  v.  Phil^ 
Ups,  Esq.,  294 

2.  Where  a  bond  is  given  pursuant 
to  1  &  2  Vict,  c.  110,  s.  8,  the  Court 
in  which  the  action  is  brought,  has 
power  to  direct  it,  when  satisfied,  to  be 
delivered  up  to  be  cancelled,  although 
the  plaintiff's  attorney  may  have  a  l£n 
upon  it  for  costs  ;  and  it  is  not  neces- 
sary  to  apply  to  the  Court  of  Bank* 
ruptcy,  for  that  purpose.  fVilson  v. 
l^irih,  573 
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1^,  7t^  Umm  *A  *Uftv^nmt[  ^mi m  fat 

IImc  ftiMP  /><  d^ii^trriHf^  it  «Mt  erf  Uk« 
iiwtkfnyi  (Htt^Jt  h  tW  time*  Pern- 
lftr$$  and  (Hh€r$  if,  Afoum*  Hn 

4,  A  6ift\^  WM  ttfiiek,  and  *  ibt 
iNtf^jltii  «ii4  M(i4  iSriT  Hi  twelre  o'dodu 
Al/'/til  (irr/  uU  fmitkruyCi^  W^'^^  ^^^ 
im\%pi\  un4#rf  *  fieri  um^«  On  tbe 
%num  Auy^  l/ut  */iUnr  tbe  «eizare^  tbe 
fift  w/i«  t'ntle/l  tof^  taid  ohUined  from 
ffm  Miinknjf>i  Offivjt,  It  dkl  not  tp- 
IN'iir  frlieibftf  it  h/wl  fiMrn,  nt  any  pre- 
vl'HJ*  tirne  fl<fl{v<rritd  out  U>  the  peti- 
tf/in)ritf  creditor  or  iiny  per»on  on  hU 
iNflmln  //'^A  ihfit  tlio  exccuUon  waui 
|»rot4.<'l4«iJ  by  2  \  3  Vict,  c,  29,      /*. 

A.  Wtiftrn  till*  tmcling  sought  to  bo 
|iff»VfMl,  wii»  fhfit  of  A  money  Ncrivencr, 
uiiilrr  thn  VimI  Hciction  of  thofi  Geo.  4, 
IS  10,  which  provicirft  thnt  pcrioni 
tivliiK  tho  trriflu  or  profonMion  of  atcri- 
vimiT,  "  f«*ri'lvlnj(  othrr  men's  monies 
or  rMtittrs  Into  his  trust  or  custody," 
ll  WAN  hfild  that  the  wonls  of  tho  act 
wno  not  Hii|iport(Ml  by  proof  that  the 
bankrupt  hud  nr^otiati«U  loans,  and 
had  rinvlvtMl  pro(*urallon  money  for 
dtdn^  MO,  tho  nionc^  Irnt  not  being 
d«'|Miiilird  in  his  handH :  and,  that  in 
OHO  Iniitanoo,  ho  had  boon  on)|doyod 
to  oidi  in  nionoy  whloh  was  ottt  upon 
mortga^Oi  whioh  monfy  he  received 
and  lotainod  in  Ium  possession,  but  for 
whloh  ho  paid  iiUorost  down  to  tho 
tlnu>  of  the  bankruptcy.  Loft  v. 
.Wi/i'i7/o.  882 

HANKUUTTi  W 
Srt  Taxation,  3. 

HAUUISTKU. 

A  l^nister  U  uvU  privUegt^i  A\>m 
4^11^x1  on  t\uAl  pr\Kv».t  \^ hilo attending 
\\\  ih^'vM\buAi\  Wi^v  at  v\UArtrr  5c$«kn^.s 
{iUhvn\^h  he  has  Wn  avHii4!)\  enp^xi 
in  a  ^\%^'  ^tt  ihi^  eetnikMuu     «\'nrAMi  v. 


K  Aa  ocder  of 
nder  tbe  4  &  S 
a.  7a,  soMi  tbe  2  &  a 

the  tmU  dL  tbe  putative 


bas  been  made^  must  state 
cation  to  tbe  justices  at  pettj 
I  tbe  reoognizaace  to  appear  at  Qnarter 
Sessions,  and  tbe  transsaiaaosi  of  dbat 
reeognutanee  to  tbe  Qoarter  ^^— iiFit 
Re^na  t.  ike  /ssfiers  ef  ffmrnpsUtt^ 

171 
2.  If  it  does  not  state  thoae  mat- 
ters, tbe  defect  cannot  be  supplied  by 
affidarit,  lb. 

a.  It  Is  not  an  objection  to  tbe 
order,  that  it  does  not  state  tlie  mo- 
ther to  have  been  settled  in  tbe  parish 
applying,  or  chargeable  thereto,  or  that 
the  consent  of  the  guardians  to  the  ap- 
plications was  obtained,  lb. 

4.  A  poor  law  union  consisted  of 
several  places,  over  which  different 
divisions  of  justices  had  jurisdiction  : 
Qucere,  whether  a  bastardy  order  can 
be  made  by  one  division,  where  the 
child  has  become  chargeable  in  ano- 
ther. Exparie  TheQuardiantofWrni' 
Uncord  Union,  987 

5.  An  application  having  been  made 
for  sueh  an  order,  and  the  justices  of 
one  division  declining  to  make  it,  on 
the  ground  that  they  had  no  jurisdic- 
tion in  another :  a  rule  for  a  manda- 
mus to  eompcl  them  to  make  it  was 
discharged,  Jb, 

BU.L  OF  ATTORNEY. 
See  Attorkey,  (Bill  orX 

BILL  OF  EXCHANGE. 
See  Dest« 

DSCLARATTOX,  2. 
iKTSatLSADia,  K 
pAaTNEE. 

Plea  Is^caslk* 
RLniCATioa&«  1,  X  & 
RvLK»  (aiavKs  orJL  X 
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CARRIERS. 


CERTIORARI. 
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BIRTHS,  (REGISTRAR  OF). 
See  Registrar  of  Births. 

BOND. 

See  Plea,  4,  5. 
Stamp,  1. 

BRIGHTON    (COURT   OF    RE- 
QUESTS). 

1.  In  order  to  support  an  applica- 
tion to  stay  proceedings  from  the 
Brighton  Court  of  Requests  Act,  a 
writ  of  certiorari  must  issue,  the  rule 
for  which  is  absolute  in  the  first  in- 
stance.    Franks  \,  Wicks^  178 

2.  Where  a  plaint  is  removed  by 
certiorarr  out  of  the  Brighton  Court 
of  Requests  into  the  Queen's  Bench, 
the  affidavit  used  on  an  application  in 
the  cause  so  removed,  may  be  entitled 
in  the  Queen's  Bench,  lb.  489 

3.  When  the  judge  of  that  Court, 
in  his  return  to  the  certiorari,  omits 
some  of  the  proceedings  which  have 
taken  place,  with  respect  to  the  plain- 
tiff's daim,  the  omission  may  be  sup- 
plied by  affidavit,  lb, 

4.  A  "  dismissal "  by  the  judge  of 
the  plaint  of  the  plaintiff,  after  hear- 
ing witnesses  on  both  sides,  is  equi- 
▼ident  to  a  final  determination  on  the 
merits,  and  not  merely  to  a  nonsuit,  lb, 

CAPIAS. 
See  Affidavit,  2,  6. 

CAPIAS  AD   SATISFA- 
CIENDUM. 

See  Amendment,  2. 
Irregularity,  4. 
Render,  3. 

CARRIERS. 

In  a  declaration  against  a  common 
carrier  for  refusing  to  carry  goods  it  is 
not  necessary  to  aver  a  tender  of 
money  for  the  carriage,  but  it  is  suf- 
ficient to  allege  a  readiness  and  wil- 


lingness, and  offer  to  pay.  Pickford 
V.  The  Grand  Junction  Railway  Com^ 
fony^  766 

CASE. 

See  Judge's  Certificate,  7. 
Quarter  Sessions. 

CENTRAL  CRIMINAL  COURT. 

The  Central  Criminal  Court  Act, 
4  &  5  Wm.  4,  c.  36,  s.  16,  does  not 
affect  the  removal  of  indictments  from 
that  Court  into  the  Queen's  Bench. 
Such  removal  is  entirely  regulated  by 
the  5  &  6  Wm.  4,  c.  33  (the  certiorari 
act),  and  a  defendant  removing  such 
indictment  under  the  latter  statute 
becomes  liable  in  case  of  conviction 
to  pay  to  the  prosecutor  the  costs 
occasioned  by  such  removal.  Regina 
V.  Hawdon,  1007 

CERTIFICATE. 

See  Acknowledgment  of  Married 
Woman,  3. 

CERTAINTY. 
See  Plea,  14. 

CERTIFICATE,  (OF  ARBITRA- 

TOR). 

See  Arbitration,  4. 

CERTIFICATE  (OF  JUDGE). 

See  Judges'  Certificate. 
Pleas,  (Several).  3. 

CERTIORARI. 

See  Brighton  Court  of  Requests, 
2,  3. 
Central  Criminal  Court. 
False  Pretence. 
Notice  to  Justices,  1,  2,  3. 

1.  A  notice  of  application  for  a  writ 
of  certiorari  signed  in  the  name  of  a 
solicitor,  who  describes  himself  **  so- 
licitor for  the  present  church>;eardens 
and  overseers  of  Market  Harborough" 
it  sufiSciently  signed,  pursuant  to  13 
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CONDITION. 


CONSENT. 


Geo.  2»c.  18,  8.  5.     Regina  v.  Solly 
and  Another,  115 

2.  A  rule  called  on  the  prosecutor 
of  a  certiorari  issued  to  remove  an 
order  of  sessions  confirming,  without 
appeal,  an  order  of  justices,  made 
pursuant  to  55  Geo.  3,  c.  68,  s.  2,  for 
stopping  up  a  footpath,  to  shew  cause 
why  it  should  not  be  quashed,  the 
recognisances  required  by  5  Geo.  2, 
c.  19,  s.  2,  not  having  been  entered 
into,  previous  to  the  writ  being  issued ; 
although  they  were  entered  into  after 
the  allowance :  Heldf  that  the  statute 
only  applied  to  cases  where  there  was 
an  appeal  to  the  sessions,  and  not  to 
cases  where  the  order  was  confirmed 
without  appeal ;  2ndly,  that  the  ap- 
plication should  have  been  to  quash 
the  allowance,  and  not  the  writ  itself; 
and  the  Court  refused  to  mould  the 
rule,  so  as  to  quash  the  allowance, 
Regina  v.  Stephen  Jones,  504 

CERTIFICATE  (FOR  COSTS). 
See  Arbitration,  18. 

CHECK. 
See  Notice  (of  Dishonour). 

COGNOVIT. 

See  Judgment  Nunc  pro  Tunc 

The  witness  to  a  cognovit,  executed 
since  the  1  &  2  Vict.  c.  110,  s.  3,  must 
not  only  declare  himself,  in  the  attes- 
tation, to  be  the  attorney  from  the 
party,  but  also  that  he  subscribes  his 
name  as  such.     Potter  v.  Nicholson, 

808 

COLLUSION. 
See  Plea,  7. 

CONDITION. 

See  Variance,  4,  5. 

The  plaintiff  declared  in  assumpsit 
upon  articles  of  partnership,  entered 
into  between  him  and  the  defendant. 


by  which  the  defendant  undertook  to 
pay  to  the  credit  of  the  concern  50001. : 
the  plaintiff  undertook  to  pay  2000/. 
or  thereabouts,  and  to  mi^e  certain 
arrangements  with  regard  to  the  pre- 
mises in  which  the  business  was  to  be 
carried  on :  the  agreement  then  pro- 
vided, that  if  the  plaintiff  brought  in 
less  than  2000/.,  the  residue  of  that 
amount  should  be  made  up  from  the 
profits  accruing  due  to  him  out  of  the 
business,  that  after  the  2000/.  had 
been  so  paid,  a  further  sum  of  3000/. 
should  be  paid  by  the  plaintiff,  either 
in  money  or  by  the  deduction  of  one- 
third  of  his  profits;  that  a  license 
should  be  obtained  by  the  plaintiff  at 
his  own  expense:  that  the  banker's 
account  should  be  under  the  control 
of  the  defendant,  as  well  as  the  em- 
ployment of  the  clerks  and  servants, 
and  the  regulation  of  the  general  busi- 
ness accounts:  The  declaration  then 
averred  the  plain tiff^'s  readiness  and 
willingness,  well  and  truly  to  keep  his 
part  of  the  contract,  and  the  perform- 
ance of  certain  acts  in  pursuance  of 
its  provisions,  but  allied  that  the 
defendant  had  not  paid  the  5000/. 
into  the  concern,  in  pursuance  of  the 
agreement.  The  defendant  pleaded 
that  the  plaintiff  had  not  procured  the 
said  license,  and  had  not  paid  the 
2000/.  into  the  concern,  at  any  time 
before  the  commencement  of  the  suit. 

Held  ill  on  demurrer,  and  that  the 
procurement  of  the  license,  and  the 
payment  of  the  2000/.  were  not  con- 
ditions precedent  to  the  payment  by 
the  defendant  of  the  5000/. 

Held  also,  on  general  demurrer, 
that  it  was  sufficient  for  the  plaintiff 
to  aver  his  readiness  and  willingness 
to  perform  the  contract,  without  an 
allegation  of  its  actual  performance. 
Kemble  v.  MilU,  446 

CONSENT. 

See  Arbitration,  1. 

Notice  (to  Justices),  4. 
Warrant  of  Attorn  et,  9, 


COSTS. 


COSTS,  (INTERLOCUTORY).  1075 


CONSENT  RULE. 

See     JUDOMBNT     AS     IN    CASE    OF    A 

Nonsuit,  13. 

CONSIDERATION. 

See  Pleas,  (Setting  aside). 

Warrant  op  Attorney,  10. 

CONSPIRACY. 
See  Attorney,  (Rb-admission  of),  2. 

CONSUL. 

See  Acknowledgment  of  Married 
Woman,  1,  3. 

CONTRACT. 

See  Counts,  (Several). 

CORONER'S  INQUISITION. 

If  a  coroner's  jury  should  find  a 
verdict  of  manslaughter  the  value  of 
anything  supposed  to  be  moving  to 
the  death,  may  be  found,  so  that  it 
may  afterwards  be  forfeited,  if,  on  an 
indictment  for  the  manslaughter,  a 
conviction  should  follow.  But  an  ex- 
press finding  of  a  deodand  on  an  in- 
quisition for  manslaughter  is  bad, 
deodands  being  legal  only  in  cases  of 
death  by  misadventure.  The  Queen 
T.  Pokoorth,  1048 

COSTS. 

See  Arrest    (without    probable 
cause). 
Arbitration,  8. 
Judge's  Certificate. 
Interpleader,  5. 
Plea  (Several),  3. 

1.  The  statute  3  &  4  Vict.  c.  24, 
8.  2,  applies  to  all  actions  of  trespass, 
and  trespass  on  the  case ;  and  the 
Court  will  not  exclude  from  its  opera- 
tion a  case,  where  only  U.  damages 
has  been  given,  for  an  injury  arising 
from   defendant's    negligence,  appa- 


rently contrary  to  the  justice  of  the 
case,  the  judge  trying  the  cause  hav- 
ing refused  to  certify.  Marriott  v. 
Stanley,  59 

2.  The  21  Jac.  1,  c.  12,  s.  5,  ap- 
plies to  all  constables;  therefore,  a 
constable  appointed  under  the  Muni- 
cipal Corporation  Act,  is  entitled  on 
discontinuance,  to  double  costs,  under 
the  former  statute.  Maherly  v.  Pi'r- 
terton,  234 

3.  A  suggestion  is  only  necessary, 
when  there  would  otherwise  be  an 
inconsistency  on  the  record  ;  and  need 
not,  therefore,  be  entered  to  give  a 
party  double  costs,  Ih. 

4.  To  trespass  qiiareclausumfregit, 
the  defendant  pleaded  the  general  is- 
sue, and  also  special  pleas  of  prescrip- 
tive rights  ;  the  plaintiff  denied  these 
rights,  and  new  assigned  excess.  The 
defendant  paid  money  into  Court, 
upon  the  new  assignment  which  the 
plaintiff  accepted  in  satisfaction,  and 
entered  a  nolle  prosequi  as  to  the 
other  causes  of  action.  Held^  that 
the  defendant  was  not  entitled  to  the 
general  costs  of  the  cause.  Benn  v. 
Bateman^  743 

COSTS,  DOUBLE. 
See  Costs,  2,  3. 

COSTS  OF  THE  CAUSE. 

See  Costs,  4. 

Interpleader,  5. 

COSTS,  (OF  THE  DAY). 

The  Court  will  not  grant  a  rule  for 
the  costs  of  the  day,  with  a  stay  of 
proceedings.     Friden  v.  Bray^      329 

COSTS,  (INTERLOCUTORY). 

Where  a  defendant  is  taken  in  exe- 
cution for  the  debt  and  costs  recovered 
in  an  action,  he  is  entitled  to  recover 
interlocutory  costs  in  that  action 
which  have  not  been  set  off  on  taxa- 
tion.   Beard  r.  McCarthy,  136 


1076     COUNTS,  (SEVERAL). 
COUNSEL'S  SIGNATURE. 
SeefLKiL,  11. 

COUNTY  COURT. 

An  application  to  enter  a  auggevtion 
on  the  roll  under  the  Middleaex 
Connty  Court  Act,  for  coats,  may  be 
made  u  well  in  a  caae  tried  before 
tbe  iheriff,  at  a  cate  tried  in  one  of 
the  niperior  Courti.    Forbtt  v.  Sim' 

MOM,  37 

COUNTS,  (SEVERAL). 

Se€  DlKOXTIMUAMCE. 

The  plaintiff  declared  as  secretary 
to  the  Commercial  Steam  Packet 
Company,  and  in  the  first  count  of 
his  dpclaration  allied,  that  in  con- 
sideration of  the  company  supplying 
the  defendant  with  a  iteam-Tcsael  for 
hire,  to  go  where  he  and  his  friends 
pleased,  the  defendant  undertook  and 
promised  while  the  steam-vessel  was 
so  let  to  hire  to  him,  that  he  would 
take  due  and  proper  care  thereof,  and 
not  use  the  same  in  any  illegal  or  un- 
lawful manner,  or  for  any  illegal  or 
unlawful  purpose  ;  yet  the  deftnrlant 
disregarding  his  said  promise,  after- 
wards and  whilst  the  said  steaiti- vessel 
wss  so  let  to  hire  to  him,  did  not  take 
due  and  proper  care,  thereof,  &c.,  but 
used  the  same  for  raising  and  levying 
war  and  insurrection  and  rebellion 
itgainst  the  king  of  the  French  :  The 
second  count  alleged  that  an  agree- 
ment was  entered  into  between  the 
pluntiff  and  defendant,  by  which  the 
former  agreed  to  provide  a  steam- ves- 
sel for  the  use  of  the  defendant,  for 
one  month,  &c.,  and  the  latter  agreed 
not  to  detain  the  same  from  him  for 
more  than  one  month  ;  it  then  alleged 
that  the  steam-vessel  having  been 
supplied,  the  defendant  detained  the 
same  for  a  long  space  of  time,  to  wit, 
100  days  beyond  the  month,  &c. 
H*id,  that  those  counts  were  not  in 


COVENANT. 

violation  of  tbe  rule  of  H.  T.,  4  Wis 
4,  wbich  provides  that  aevenl  cMnli 
ahoU  not  be  allowed  unless  a  dittiDe 
subject  matter  of  complaint  is  ioteniki 
to  he  established  in  respect  d'tsii 
BUaden  r.  Rvpalio,  Si! 

COURT  OF  REQUESTS. 

Ste  BttiaHTOH  Coubt  op  Rncttn 

COVENANT. 

1.  The  plaiotiif  declared  in  » 
sumpsit,  and  the  declaration  recited  i 
deed  under  seal,  which  had  bees  t» 
tered  into,  for  the  pet^Mmancc  » 
certain  stipulated  operationa  in  che- 
mistry, by  the  2Ist  of  June,  ISM 
and  which  might  be  determined  bj 
the  defendants,  upon  notice  given  is 
case  of  the  non-fulfilment  of  tbe  oii- 
tract  by  that  time,  and  all^^  a  ssb- 
sequent  parol  agreement  between  th 
parties  extending  the  time  for  cob- 
pleting  the  contract  to  the  2Ist  of 
December,  1 B38,  but  it  contained  m 
statement  of  the  determination  of  Ae 
deed.  Held,  upon  demurrer,  that  tbe 
action  was  wrongly  conceived  in  u- 
sumpsit  upon  the  parol  agreemenL 
and  that  covenant  should  have  ben 
brought  upon  the  original  deed, 
(jirynse  v.  Davy  and  Another,  1 

2.  The  plaintiff  declared  agoinn 
the  defendant  as  administratrix,  npon 
a  covenant  under  seal,  entered  into  br 
the  testator ;  the  defendant  pleadtj 
that  the  testator  had  died  insolrrnt, 
and  then  alleged  a  parol  agreemeDl 
with  the  plaintiff,  upon  the  faith  of 
wbich,  she  was  induced  to  take  odI 
letters  of  administiatiou  to  assign  the 
deed  to  the  plaintiff,  the  promise  being 
that  the  plaintiff  would  not  Kck  to 
charge  her  in  that  capacity;  tbe 
plaintiff  replied,  taking  issue  upon  ibe 
promise  alleged  in  the  plea.  HtU, 
that  the  plea  was  bad,  as  seeking  to 
answer  an  agreement  under  aeal,  bj  i 
parol  promise,  and  that  at  tbe  trial  of 
the  cause,  it  was  not  to  be  taken  u 


CROWN. 

alleging  a  deed  under  seal,  but  was 
proved  by  evidence  of  a  parol  agree- 
ment, and  that  proof  being  given, 
therefore,  aveidict  for  th  e  de  fendan  t  was 
rightly  entered.  Held,  aUo,  however, 
that  the  plaintiff  was  entitled  to  judg- 
ment, non  obstante  veredicto.  Harris 
J.  Goodayn,  Adminiilratrix,  409 

3.  The  plaintiff  declared  in  as- 
sumpsit upon  a  parol  agreement,  to 
which  the  defendant  pleaded  the  ge- 
neral issue.  On  the  trial,  it  appeared 
that  a  drafl  had  been  prepared,  con- 
taining matters  intended  by  the  parties 
to  fonn  the  subject  of  a  deed  ;  that 
alterations  were  made  in  it  by  both 
paities,  and  that  at  length  a  deed  was 
drawn  up  in  accordance  with  the 
terms  of  the  agreement,  and  exe- 
cuted. Held,  first,  that  there  was  no 
subsisting  parol  agreement ;  and,  se- 
condly, that  the  deed,  being  co-ex- 
tensive with  the  supposed  agreement, 
the  plaintiff  had  conceived  his  action 
in  assumpsit  erroneously,  and  should 
have  brought  covenant.  Held,  also, 
that  the  defendant  was  endtled  to  set 
up  the  defence,  that  there  was  no  parol 
agreement,  under  the  plea  of  non  as- 
sumpsit, although  (per  Maule,  J.) 
had  it  been  a  case  of  merger  of  the 
agreement  in  the  deed,  that  fact  should 
have  been  specially  pleaded.  Filmer 
V.  0wn*£y,  466 

CRIM.  CON. 

8te  Pkocheik  Aht,  1. 

CRIMINAL  INFORMATION. 

In  order  to  maintain  an  application 
for  a  criminal  information,  tbe  party 
applying  must  leave  himself  wholly 
in  the  hands  of  (bs  Court,  and  in  no 
way  whatever  make  libellous  attacks 
on  the  other  side.  Regina  v.  The 
Proprielort  of  the  NoUuigham  Journal 
and  Oaert,  1042 

CROWN. 
See  Intkdsioii. 

Vbnuk,  3. 

WiTHgSS,  2. 


DECLARATION.       1077 

CUSTOMS. 
See  Yabhouth,  (Corpokatiok  of). 

DAMAGES. 
See  Vemue,  1. 
A  party  took  a  house  and  fixtures 
which  were  valued  as  between  out- 
going and  incoming  tenant,  and  pud 
for  them  accordingly.  Subsequently, 
he  employed  an  auctioneer  to  sell  the 
fistures,  but  before  the  sale  took 
place,  they  were  seized  by  the  sheriff 
under  an  execution  against  a  former 
owner.  The  sheriff  employed  the 
same  auctioneer  to  sell  the  fixtures, 
when  they  realized  an  amount  far  be- 
low the  original  valuation.  Held, 
that  in  an  action  against  the  sheriff, 
the  jury  might  give  damages  to  the 
full  amount  of  the  original  valuation. 
Lockleji  V.  Pj/e,  Sheriff  iff  Stafford- 
$hire,  744 

DEATH. 

See  JvDQitLKT  Nunc  Pbo  Tunc. 
PosTPOHiNO  Trial. 
Relation. 

DEBT. 

See  Declaration,  6. 

Debt  lies  upcMi  a  bill  of  exchange 
by  an  indorsee  against  his  immediate 
indoner.     WaiUm  v.  Wake,        242 

DECLARATION. 

^«B  Taxation,  1. 

1,  In  an  action  by  a  banking  co- 
partnership, suing  under  the  provisions 
of  the  7  Geo.  4,  the  declaration  com- 
menced "W.  C,  manager  of  a  cer- 
tain joint  stock  society,  ftc.  who  has 
been  duly  named  and  appointed  the 
nominal  plaintiff."  HeU,  suffident, 
without  dleging  that  he  waa  named 
such  niaiHiger,  in  pursuance  of  the 
act.     Chriitiet.  Pfort,  291 

2.  Id  an  actitm  by  indoraee  agaimst 


1078        DECLARATION, 


DEMURRER  (FRIVOLOUS 


acceptor  of  a  bOl,  the  declaration  al- 
leged that  afler  the  bill  became  due, 
the  defendant  promised  to  pay  it 
"  according  to  the  tenor  and  effect  of 
bis  said  acceptance  thereof/*  Held, 
on  special  demurrer,  that  this  was,  in 
effect,  a  promise  to  pay  on  request, 
and  therefore  sufficient,  lb. 

3.  The  plaintiff  declared  against 
the  secretary  of  an  Insurance  Com- 
pany, and  alleged  the  making  and  pub- 
lishing of  a  prospectus,  stating  certain 
bonuses  to  have  been  declared  by  the 
rules  of  the  Company,  and  that  the 
secretary  had  represented  that  pro- 
spectus to  contain  a  true  account  of 
the  affairs  of  the  Company  ;  the  de- 
claration having  alleged  the  breach  of 
several  of  the  rules  appointed  for  the 
governance  of  the  establishment,  aver- 
red that  the  representations  of  the 
defendant  were  false  and  fraudulent, 
and  that  the  plaintiff  having  been  in- 
duced by  those  representations  to  ef- 
fect a  policy  of  insurance  with  the 
company,  and  to  pay  the  premiums 
becoming  due  upon  that  policy,  he 
had,  by  means  thereof,  been  defrauded 
and  deceived,  in  effecting  the  said 
policy,  and  in  making  the  said  pay- 
ments thereon,  and  the  said  policy  of 
insurance  was  of  much  less  value  to 
the  plaintiff,  than  if  the  said  represen- 
tations of  the  defendant  had  been  true 
in  substance  and  in  fact,  to  wit,  1000/. 
of  less  value,  and  by  means  thereof, 
the  plaintiff  was  likely  to  lose  the 
whole  benefit  of  his  insurance,  and  the 
said  sums  of  money  so  paid  by  him, 
as  premiums  for  the  same.  Heldj  to 
disclose  a  sufficient  cause  of  action. 
Pontifex  v.  Dignold,  860 

4.  To  such  a  declaration,  the  de- 
fendant pleaded  that  the  rules  of  the 
society  had  been  and  were  so  duly 
performed,  &c.,  and  the  funds  of  the 
society  had  been  and  were  so  duly 
administered  as  was  necessary  for  the 
maintenance  and  security  of  the  said 
society,  and  of  such  insurances  as  had 
been  effected.     Held,  ill,  Ih. 


5.  AlthoQgli  In  an  action  in  sn 
ferior  Court,  it  is  necessary  to  sDi 
in  the  declaration,  that  the  asm 
action  arose  within  the  jorisdictioa 
is  not  reqaisite,  when  the  cause  ii  i 
moved  to  the  superior  Court,  by  pa 
that  the  same  allf^ation  shall  be  i 
pasted.     Powell  t.  Ameell,  8 

6.  Debt  will  not  lie  by  the  indon 
against  the  acceptor  of  a  bill  of  e 
change,  ^ 

DECLARATION,  (FILING.) 

A  plaintiff  may  file  his  dedantk 
and  serve  notice  thereof  on  s  ( 
fendant  who  is  in  custody  at  the  s 
of  a  third  person,  and  is  not  bouad 
deliver  his  declaration.  Bmuktr 
Roe.  I 

DECLARATION.  (NOTICE  01 
See  VA&iANCBy  I. 

DEED,  (INSPECTION  OF.) 
See  Inspection  or  Dssn. 

DEFEASANCE. 
See  Warrant  of  Attornst,  11. 

DE  INJURIA. 
See  Replication,  1,  5,  12. 

DELEGATE. 
See  Arbitration,  9,  22. 

DEMURRER,  (FRIVOLOUS.] 

1.  A  count  in  debt  stated  that  tl 
defendant  was  indebted  to  the  pl^n 
tiff  "  for  goods  sold  to  the  defeadai 
by  the  plaintiff,  at  his  request,"  tl 
defendant  having  demurred  speciall 
the  Court  set  aside  the  demurrer 
frivolous.     Delevene  v.  Pereer,    2- 

2.  In  assumpsit  for  goods  sold  ai 
delivered,  the  defendant  pleaded  di 
the  goods  were,  with  the  knowle4 


DEPOSIT,  &c. 


DISCONTINUANCE.     1 079 


and  consent  of  the  plaintiSfl,  sold  to 
the  defendant,  by  one  H.,  being  the 
agent  of  the  plaintiffs  in  his  own 
name,  as  the  true  owner,  &c.  Re- 
plication, that  the  goods  were  not, 
with  the  knowledge  and  consent  of 
the  plaintiffs,  sold  to  the  defendant  by 
H.,  in  his  name,  as  the  true  owner, 
in  manner  and  form,  &c.  Demurrer, 
on  the  ground,  that  the  traverse  was 
a  negative  pregnant  and  ambiguous  : 
Heldf  that  the  demurrer  was  frivo- 
lous.    Pigeon  and  Others  v.  Osborne, 

511 
8.  A  rule  to  set  aside  a  demurrer 
to  a  replication  as  frivolous,  must  be 
drawn  up  on  reading  the  plea  as  well 
as  the  subsequent  pleadings  in  the 
cause.     Hamer  v.  Anderton^  119 

DEODAND. 

See  CoEONEE*s  Inquisition. 

DEPONENT,  (DESCRIPTION 

OF.) 

See  Affidavit,  1,  5. 

DEPOSIT,  (IN  LIEU  OF  BAIL.) 

t.  Money  having  been  paid  into 
the  hands  of  the  Prothonotary  of  this 
Court,  "  in  lieu  of  bail,  to  satisfy  the 
costs  in  error,"  the  Court  refused  to 
retain  any  portion  of  the  amount  so 
paid  in,  to  satisfy  a  demand  made  by 
the  adverse  party,  for  costs  incurred 
in  the  cause  antecedently  to  the  writ 
of  error  being  obtained.  Gwynne  v. 
CoUins,  70 

2.  If  the  defendant  has  paid  money 
into  Court,  pursuant  to  7  &  8  Geo.  4, 
c.  71,  the  Court  will  not  superadd  an 
application  to  take  that  money  out  to 
a  motion  for  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  but  a  separate 
motion  must  be  made  for  that  pur- 
pose, after  the  latter  has  been  dis- 
posed of.     Vale  V.  Guntert  106 

8.  If  a  defendant  has  deposited 
money  in  lieu  of  bail,  and  he  after- 


wards leaves  the  country,  the  Court 
will  allow  a  rule  nisi  for  taking  the 
money  out  of  Court  to  be  served  by 
sticking  it  up  in  the  office.  Know  v. 
Duncan,  179 

4.  Money  deposited  in  Court,  in 
one  action,  pursuant  to  the  43  Geo.  8» 
c.  46,  s.  2,  and  the  7  &  8  Geo.  4, 
c.  7l»  s.  2,  cannot  be  paid  out  to  an 
execution  creditor  in  another  action, 
in  satisfaction  of  his  claim,  notwith- 
standing the  provisions  of  the  1  &  2 
Vict.  c.  110,  s.  12,  as  that  section 
does  not  give  power  to  seize  money 
in  execution  while  in  the  hands  of  a 
third  person  as  trustee  for  the  de- 
fendant. France  v.  CampbeU,  Winter 
v.  Campbell,  914 

5.  Where  a  sum  had  been  paid 
into  Court,  to  abide  the  event  of  the 
suit  pursuant  to  the  43  Geo.  8,  c.  46, 
and  the  7  &  8  Geo.  4,  c.  71«  and  the 
cause  and  all  matters  in  difference, 
being  referred,  a  sum  was  awarded 
in  favour  of  the  plaintiff  in  the  action, 
and  as  to  the  matters  in  difference, 
the  Court  made  absolute  a  rule  ob- 
tained by  the  plaintiff  for  obtaining 
payment  out  of  Court  of  a  part  of  the 
deposit  in  respect  of  the  action,  but 
revised,  on  disposing  of  that  rule  to 
direct  the  residue  to  be  paid  over  to 
the  defendant,  but  left  him  to  make  a 
separate  application  for  that  purpose. 
Fowle  V.  Steinkeller,  1037 

DESCRIPTION  (OF  DEPO- 
NENT.) 

See  Affidavit*  1,  5. 

DISCONTINUANCE. 

See  Plea,  9. 

In  an  action  on  a  bill  of  exchange, 
with  a  count  on  an  account  stated, 
the  defendant  obtained  a  verdict  on 
the  first  count,  and  the  plaintiff  on 
the  last.  A  rule  was  obtained  to  set 
aside  the  verdict  for  the  plaintiff  on 
the  last  count,  and  for  a  new  trial : 

A  A  A  A  2 


DISMISSAL. 
8M  Briohtoh  Codkt  o?  Riautm,  4. 

DISORDERLY  HOUSE. 

1.  By  the  30  Geo.  3,  c.  79,  cerUio 
placea  ftre  declared  to  be  disorderly 
within  the  meaning  of  the  30  Geo.  3, 
c.  8,  and  &  penalty  is  attached  to  cer- 
tain olfcDceB  coiuniitted  in  those 
places.  Those  offences  are  atiU 
punishable  under  the  former  act,  al- 
thougli  the  latter  was  only  pos^sed  for 
ft  limited  period.  Ex  partt  Higgin- 
MAoH.  200 

2.  The  3  &  3  Vict,  which  requires 
certain  proceedings  to  be  prosecuted 
in  the  name  of  the  attorney  or  soli- 
dtar  gencnil  only  n)ip]ies  to  penalties 
ior  publishing  printed  papers,  not 
having  the  printer's  name,  &c.,  tX- 
tachod,  and  not  to  ofiencea  under  36 
0«o.  3,  Q,  8,  and  39  Geo.  3,  c.  79,  Ih. 

DISTRINGAS. 
1.  The  affidavit  in  support  of  an 
application  for  a  distrtngas,  stated  the 
requititi)  number  of  calls  and  appoint* 
menta  to  have  been  made,  but  set 
forth  that  at  the  second  call,  the  de- 
ponent was  informed  that  the  defend- 
ant had  been  away  from  home  for 
Ave  weeks,  and  alao,  that  upon  in- 
quiry in  tlie  neighbourhood,  he  had 


a.  An  amaavit 
■notion  for  a  dist 
the  defimdant  cod 
that  the  defeodanl 
another  persoD,  jt 
the  action  ;  that  t 
lidence  was  unkno 
municadone  had  t 
partner,  at  their  t 
the  course  of  whici 
that  the  defendant  * 
the  affidavit,  bowe 
statement  of  aa  in 
made  aa  to  where  t 
and  the  Court  refi 
application.  Gree 
and  Another, 

4.  In  applying  J 
tringaa,  it  is  not  inc 
sary  that  it  should 
believed,  that  the  del 
out  of  the  way  to  m^ 
if  the  facts  disclosei 
shew  that  the  defem 
Chatnung  v.  Crou, 

5.  Where  a  defem 
up  bis  house  prevenl 
executing  a  writ  o 
Court  vrill  allow  the 
an  appearance  for  Y 
defendant  is  known 
house.     Whiakatc  ▼. 

6.  A  sheriff's  retv 
ventus,  and  nulla  be 
distringas  is  not  sufl 


DISTRINGAS. 


EJECTMENT. 


1081 


8.  The  Court  refused  a  distringas 
where  upon  the  second  application, 
the  answer  was,  that  **  the  defendant 
was  on  his  way  to  Scotland/'  and  on 
the  third,  that  **  he  was  gone  to  Ca- 
lais/' it  not  appearing  that  those 
answers  were  untrue.  Beverley  v. 
Christie,  293 

9.  Where  the  sheriff  returns  non 
est  inventus  and  nulla  hona  to  a  writ 
of  distringas,  and  the  defendant's  wife 
on  the  premises  informs  the  sheriff's 
officer,  that  she  and  her  husband  are 
living  in  furnished  lodgings,  and  have 
nothing  there  or  elsewhere,  on  which 
to  execute  the  writ,  the  Court  will 
allow  an  appearance  to  be  entered  for 
the  defendant.     Thomson  v.  Fumey, 

344 

10.  Where  appointments  are  made 
for  the  purpose  of  obtaining  a  distrin- 
gas, it  is  necessary  that  the  hour 
should  be  mentioned,  although  there 
may  be  some  reason  to  believe  that 
the  defendant  is  keeping  out  of  the 
way.     Newman  v.  Hickman,  546 

11.  If  a  writ  of  summons  has  is- 
sued, and  suitable  efforts  have  been 
made  to  serve  it  during  the  four 
months,  which  the  Uniformity  of  Pro- 
cess Act  provides,  that  it  shall  be  in 
force,  it  is  no  objection  to  a  writ  of 
distringas  founded  on  the  summons, 
that  it  issued  after  the  expiration  of 
that  writ.     Bromage  v.  Ray,         559 

12.  A  writ  of  summons  expired  on 
the  5  th  of  October,  and  on  the  5  th  of 
December,  an  alias  issued.  The  plain- 
tiff having  made  several  ineffectual 
attempts  to  serve  this  latter  writ,  ob- 
tained a  distringas  which  required  the 
appearance  to  be  entered  to  the  first 
writ :  Held,  that  the  proceedings  were 
regular.     Pearce  v.  Swain,  724 

13.  The  Court  will  not  grant  a  dis- 
tringas, for  the  purpose  of  outlawry, 
where  attempts  to  serve  the  summons 
at  the  defendant's  last  place  of  re- 
sidence have  not  been  made,  although 
it  is  unknown,  if  no  attempts  have 
been  made  to  discover  it.  Nugee  v. 
Swinford,  1038 


DOCUMENT  (INSPECTION  OF). 
See  Judge's  Power,  2. 

DOCUMENT,  (ORIGINAL). 
See  Original  Document. 

DOCUMENT,  (PUBLIC). 
See  Public  Document. 

DRAWER. 
See  Replication,  1,  10. 

ECCLESIASTICAL  JURISDIC- 
TION. 

See  Prohibition. 

EJECTMENT. 

See  Amendment,  3,  5. 

Staying  Proceedings. 
Security  for  Costs,  6. 
Witness,  5. 

1.  A  declaration  in  ejectment,  be- 
ing entitled  as  of  "  Trinity  Term,  in 
the  fourth  year  of  the  reign  of  Queen 
Victoria,"  instead  of  the  **  third  year:" 
Held,  irregular,  and  the  Court  refused 
to  allow  judgment  against  the  casual 
ejector  to  be  signed,  although  it  was 
sworn  that  service  was  effected  on  the 
29th  of  October,  with  notice  to  appear 
in  the  "next"  Michaelmas  Term, 
Doe  dem.  Vincent  v.  Roe,  43 

2.  On  an  application  for  judgment 
against  the  casual  ejector,  it  appeared 
that  the  declaration  was  wrongly  en- 
titled of  Michaelmas  Term,  1840. 
with  notice  to  appear  in  the  "  next 
Michaelmas  Term."  The  declaration 
was  served  before  the  commencement 
of  the  Term,  and  the  tenant  then  said 
that  he  knew  that  no  step  could  bo 

I  taken  until  the  following  March :  the 
Court  refused  to  grant  the  rule.  Doe 
dem,  Channell  v.  Roe,  67 

3.  Service  on  the  daughter  of  the 
tenant  in  possession  with  an  acknow- 
ledgment by  the  wife  before  the  term 
that  the  declaration  has  come  to  the 


ir*-j 


'JHCTMENT. 


EJECTMENT. 


c= 


r    ^r    .njnar.a    i    a&ten?   or 

•*ni;::£(i  )t  T.  7..  ?  "';:.  wicn  r±ns 
lot  uinr^  .rrrTiw.  xci  lo  llI£  >rii:z 
ifi::  -fi    o    tie  zct:z2  .t   Jic  ant  ;i    at 

1  mil?  :or  /idzzurni  .^runsc  '.ti;  nsnni 

■  ■ « 
*.    ]ff! .  ice  ,f  I  aec'BTnTTon  n  ?Tect- 

■ 

nent  ir.  i  -cr-r^ir.:  )i  'tie  'eaont  m 
:he  iiT?nises.  s  naiii5e:enc.  litiujiieh 
the  ieponent  if^rrrne  t.  icnaefinenilv 
cnnv<rv»  ^tti  *dp  refianu  ind  :X' 
plaixu  ±e  latxxrr^  f  -iie  ieeianmrm. 
*i}i»if  i.  trailer   •    Ai«.  ^iH 

4.   A  imxce  it  'iie  :bnt  ii'  i   iiicia-* 
raiiofi    n   ']ec  nnent.  xirecteti  'jo  '*  H. 


N^ewtun, '    uia    «<rTiif«i 


ill 


2.    A- 


Vewton  '  'iM  mifiv'.vnu  .i  .t  j  iw.jm 
that  die  jUbsr  is  uie  leritin  :nti-n(itffi. 
/>4ip  i«ni.  Smar*  i.  SLtt,  HO 

7.  It*  a  riec:anu:aii  ji  '^lectmenc,  s 
intimled  "  Hiiarr  T  ;m.  *  V;ct. '  mt 
the  nni;r«  it  *.'!♦?  "uiit.  Tiich  :a  iaic'l 
"hi*  7":i  '*i'  *:ir.  i.ir".  !  *'*'.  ~*'.':ir-i  ":ii: 
•i'Ti.'inr,  ^,  ipprar    :i   •::«  i*^:  V  ::":i.  ;r 


■j-r 


/i.  I:'  'in;  la.T.i:  :r"  i  "A:n.iJC  in  "i'.s- 
iftSMioa  h.xi  i».-;r.  :;:T':«::i<:t-i:  inr :  i 
ripf:::irir:on  it'  ;;-:•: :.r..i:nr.  :ni:.viii  ir" 
*•  R.i!:Mr:i  R,oi*.  "  .-  ..i  4i;:f:ciKnt  4*:r.':ce 

Do^  ^^m.  [jir.kJn:i*in  7,  /2.i*f,  3*3.5 

U.   Whi-r*    \i\(i    cart  7   intiereM^ii  in 

vir.<*  -'in  hi.4  .i.4s:jf:ir:i:a  a/.ii  :;:e  mi;s.si:ri- 
jTftr  in  pos-sesniur.  i3:.ri«:r  the  nat,  is 
vifiiricrnt  ti  obtain  a  rule  for  jadg- 
m^^nt  a;j^InAt  th*:  ca-nual  ej^ictjr.  Z)o< 
dfrm.  f.'kadwir.k  •/.  /2oe,  492 

10.  On  an  application  for  judgment 
«^ain*t  f.hft  casual  ejector,  where  pro- 
ceHin;^  under  the  4  Geo.  "2^  c.  28, 
hav#;  K'-rrri  taken,  it  is  not  sufficient  to 
fthew  that  there  is  no  sufficient  dis- 
Urut  "  u>  countervail    the  arrears  of 


.1  moT^  rhan  3aif-4pfesr«:*i: 
J  i^rnm  -o    )e   ine.      D^  icn.  .^'»^« 

1 1  -  '  V'lere  x  aarrr  s  itrr*^  j  '=• 
lant  .n  irisaesaioii.  icd  it  iv-ir  ju 
.le  .a  inrif-r  .eaaee  ji  'is  TnT:--^ 
iougnt  "o  le  recav^rea.  :tic  C^ur  t-- 
lot  ^ie£  lauie  on  innearuics  a:l*'-. 
Ty  aim  jn  :i  Hiizz*^c:{'n  lyiu.cit' 
it  'tu*  3iainn£  ~xiat  'ne  znani  iiii  '- 
.nienac   In   the   premised,     ^'i  :(' 

12.  ^heie  3  nonce  at  '.he  :o«'t  j:  . 
xeeianixion  in  -fjectmenr  n^juirM  a 
ippeamnce  in  Michacriroaa  ttr^.  >«: 
icrriae  cr^uid  riut  rie  ;s!&cted  in  .r!; 
3  3iave  in  ^j^*^  T'^ttd.  the  Caor.  - 
Iiiiar7  Tdmi,  -zrmited  .i  raie  :*ar 'aa:- 
oxent  igainst  niie  .'^<n=ii  ejector.  ui.rd 
.-aiiae  ▼.oa  daewn  beibre  the  iaat  i:: 
int  'Hie  af  Tim*  Term.  i)«  i.  T-c 
for/  JT  WiroBick  ▼.  A**.  r.-! 

I'l.   iHsrvice    in    ejecnnent  .ipcc  j 
lunatic    tenant     ia    :£noii   service,    i 
vhxch.  CO  •ibtain  judinnenc  against  '^ 
aaual    ejector.        A^er    repeated  £< 
U!mpts  :o  ierre  the  tenant  in  pc*=t* 
«on.  1   riDv  of    the   deciaririi?":  ■*"- 
lilt    XL  his    iii:[z.*>e    ja    -le    -ii?    .-.:  r 
rim.     On    'j:l%±    nraC    iay   ::  7::.: 
x-tur  VIS  r?ueiv»»ti  rr-.m    iiis  it::'- 
iaa.":  the  priceiiinii  'iay.  uik".!  *  ^-i- 
mtr  "-:i'-*  receipt  or   :Je  ^t:oy  \i  '-b:  - 
:iarici"n  :   H^ui^    saiEt;:-.-:!:  : ;  r;;  t 
Tr»sumj>con   that   it   haii   rjaciTc:  " 
handa  oi    the  deten^iaat    jt    t::^   : 
beibrs  Tornn.      Z)fje  dt:m.   ^^lohizrl 
Roe,  ?^ 

14.  The  Court  izrinre'i  a  r:L-  : 
:'  >r  j  M d  jTT.  0 n  t  agai n s t  Lhe  caa u ±.  e; .  ■- 
or,  where  the  n.Jtice  at  the  ::<jt  :: 
decIaratioQ  required  the  tenac:  :.  J 
pear  in  the    "  Common   Bench." 
stead  of  the  "  Qneea's   Bench :'  t: 
declaration    being     entitled     Id    i. 
*'  Queen's  Bench."      Dae  d.  Evans 
Roe,  ^. 

15.  If  a  tenant  in   possession  is 
',    foreigner,  not  understanding  Englid 

the  object  of  the  declaration  and  n 
tice  in  ejectment   may  be  explain 


EVIDENCE. 


FEIGNED  ISSUE. 


108S 


through  the  medium  of  an  interpreter. 
Doe  d.  CutteU  v.  Roe,  1023 

16.  Service  on  the  acting  partner 
of  a  firm  in  possession  of  premises 
sought  to  he  recovered,  is  sufficient. 
Doe  d.  Overton  v.  Roe,  1039 

ELECTION. 
See  Nonsuit. 

ELEGIT. 

An  execution  creditor  under  an 
elegit,  is  not  entitled  to  rent  which 
hecame  due  between  the  time  of  the 
delivery  of  the  writ  to  the  sheriff,  and 
the  taking  of  the  inquisition.  Sharp 
V.  Key,  ^j^jo 

ERASURE. 
See  Affidavit,  4. 

ERROR. 

See  Deposit  in  Lieu  of  Bail,  1. 

Bail  in  error  is  not  necessary,  when 
the  writ  is  of  error,  coram  nobis  ;  as 
it  is  not  a  supersedeas  of  execution, 
but  the  plaintiff  may  apply  to  the 
Court  for  leave  to  take  out  execution, 
which  will  be  granted  according  to 
circumstances.      Knight   v.    Thynne, 

984 

ESCAPE. 

See  Plea,  6. 
Sheriff,  3. 

ESTOPPEL. 
See  Plea,  8. 

EVIDENCE. 

See  Insolvent,  2. 

Notice  to  Produce. 
Plea,  15. 
Public  Document. 
Staying  Proceedings, 
surprise)  2. 


VariancEi  2,  3.  4,  5,  0. 
Venue,  1. 
Witness,  1. 

EXCESS  OF  AUTHORITY. 
See  Arbitration,  14. 

EXECUTION. 

See  Bankrupt,  4. 
Error. 
Plea,  8. 
Removal  of  Proceedings. 

EXECUTION  CREDITOR. 

See  Elegit. 
Sheriff  5. 

FACULTY. 
See  Prohibition,  2. 

FALSE  PRETENCE. 

The  certiorari  in  all  indictments  for 
obtaining  money  by  any  false  pre- 
tence, is  taken  away  by  7  &  8  Geo.  4, 
c.  29,  s.  53.     Regina  v.  Butcher ^  135 

FEIGNED  ISSUE. 

See  Interpleader,  5. 

1.  A  feigned  issue  under  the  In- 
terpleader Act,  directed  the  following 
questions  to  be  tried  between  the  as- 
signees of  a  bankrupt,  and  the  execu- 
tion creditors,  at  whose  suit  certain 
goods  of  the  bankrupt  had  -been 
seized ;  viz.  "  If,  at  the  time  of  the 
seizing  and  levying  of  the  said  goods, 
&c.,  the  plaintiffs  were  entitled  to  the 
same  as  against  and  free  from  the  said 
execution ;  and  if  the  said  goods,  &c. 
were  not  subject  to  be  so  seized  and 
levied  under  the  said  writ  as  against 
the  plaintiffs.**  Held,  that  that  issue 
raised  the  question,  not  only  as  to  no- 
tice of  the  act  of  bankruptcy,  but  the 
plaintiffs  title  as  assignees.  Lott  and 
Another,  AssigneeM  of  Smart,  a  Bank^ 
rupt  V.  Melvme  and  Another,       882 
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GOOD  FAITH. 


HUSBAND'S  CONSENT. 


2.  The  oath  section  of  the  6  Geo. 
4,  c.  16,  requiring  that  in  any  action 
by  any  assignee  acting  under  ft  com* 
mission  of  bankrupt,  notice  shall  be 
given  of  those  matters  connected  with 
the  commission,  which  are  intended 
to  be  disputed  by  the  defendant,  does 
not  apply  to  such  an  issue,  lb. 

FINALITY. 
See  Arbitration,  7»  16. 

FOOTPATH,  (STOPPING). 
See  Certiorari,  2. 

FOREIGNER. 
See  Ejectment,  15. 

FOREIGN  JUDGMENT. 
See  Scotch  Decree. 

FRAUD. 

See  Plea,  ?• 
Surprise,  1. 

FRIVOLOUS  DEMURRER. 
See  Demurrer  (Frivolous). 

GAMING. 

See  Plea,  (Several)  1. 
Replication,  1. 

GENERAL  ISSUE. 
See  Plea,  16. 

GOOD  FAITH. 

1 .  Where  a  judge  in  vacation,  made 
an  order  for  a  stay  of  proceedings,  on 
the  ground  that  they  were  brought 
against  good  faith ;  a  motion  on  the 
last  day  of  the  ensuing  Terra  to  re- 
scind that  order,  was  held  not  too  late. 
Cocker  V.  Tempest^  306 

2.  The  Court  has  unlimited  power 
over  its  own  process,  and  may  stay 
proceedings    brought    against    good 


fisitb,  though  the  agreement  was  made 
whilst  the  parties  were  not  under  the 
authority  of  the  Court.  lb. 

GUARANTEE. 

See  Plea,  4. 

Yariamcb,  2,  4. 

GUARDIAN. 
See  Prochein  Amy. 

HABEAS  CORPUS. 

See  Smuoolino. 
Warrant. 

Where  a  defendant  seeks  to  be  dis- 
charged out  of  custody,  on  the  ground 
that  the  warrant  of  commitment,  on 
which  he  is  detained,  is  illegal,  he 
must  be  brought  before  the  Court,  by 
a  writ  of  habeas  corpus,  although  it  is 
sworn  that  he  is  too  poor  to  bear  the 
expense,  as  the  validity  of  the  warrant 
will  not  be  discussed  in  his  absence. 
Ex  parte  Martins,  194 

HUSBAND'S  CONSENT. 

See  Acknowledgment  bt  Married 
Woman. 
Husband  and  Wife. 

In  support  of  an  application  for 
an  order  to  dispense  with  the  con- 
currence of  the  husband  of  a  mar- 
ried woman  to  the  deeds  of  convey- 
ance of  certain  property,  under  the  3 
&  4  Wm.  4,  c.  74,  s.  91,  it  was  sworn 
that  the  husband  had  absconded 
from  home,  and  had  since  sailed  for 
Port  Philip ;  that  since  the  departure 
of  the  ship,  his  wife  had  heard  nothing 
of  him,  and  that  she  believed  him  to 
be  on  his  said  voyage ;  that  her  hus- 
band had  been  made  a  bankrupt,  and 
that  her  interest  in  the  property  in 
question  passed  to  his  assignees,  and, 
also,  that  her  husband,  having  sold 
the  property,  she  was  desirous  of 
completing  the  conveyance.  Held,  suf- 
ficient.    Ex  party  Susan  Stone,    843 


INFERIOR  COURT, 
HUSBAND  AND  WIFE. 

See   ACKKOWLBDGHIHT   BT   A    MaK- 

aiBD  Woman. 
Akbitkatiom,  19. 

IDENTITY. 
See  NoTics  lo  JuincEa,  S. 

ILLEGALITY. 

See  Waxrant  of  Attoknit,  4. 

INCOMPETENCY  OF  WITNESS. 
Bee  Taxation,  6. 


INDIA. 
SMWlTMESa,  2. 

INDICTMENT.  (QUASHING). 

Where  an  Indictment  at  common 
law  for  disobeying  an  order  of  aes- 
■ions,  made  purauant  to  4  &  5  Wm. 
4,  G.  76,  IB.  72,  73,  for  the  mainte- 
nance of  a  bastard  child,  was  defective, 
but  only  on  points  which  would  ren- 
der it  bad  on  demurrer,  the  Court 
refused  to  interfere  by  quashing  it, 
Regina  v.  Taylor,  600 

INDORSEE. 
See  Debt. 

Declabation,  2,  6. 
Replication,  10,  12, 

INDORSEE. 

See  Debt, 

Dbclaratiom,  2,  6. 
Replicatiod,  10,  12. 


See  Abticled  Clerk,  2,  5. 
P ROC H  BIN  Amy. 
Secubity  fob  Costs,  4. 

INFERIOR  COURT. 
See  Dxclabatioh,  5. 


INSURANCE  COMPANY.  1085 
INSOLVENT. 

See  jDnoHBNT  as  in  Casb  of  a  Nok- 
suiT,  1,4,  II,  12. 
Bbccbitt  for  Costs,  1. 
Wabbant  of  Attornbt,  10. 

1.  The  deibndant  having  been  dis- 
chaiged  under  the  Insolvent  Act,  as 
to  a  debt  due  to  the  plaintiff,  after- 
wards gave  the  plaintiff  a  bond  for  a 
new  debt,  imd  included  in  it  the  sum 
for  which  be  was  dischai^ed.  The 
bond  having  been  put  in  suit,  the  de- 
fendant suiFered  judgment  by  default, 
and  was  taken  in  execution :  Held, 
that  he  was  not  entitled  to  be  dis- 
charged out  of  custody,  for,  the  bond 
was,  at  all  events,  good,  as  to  the 
new  debt :  and  Semhle,  per  Parke, 
B.,  that  the  defendant,  having  ne- 
glected to  plead  his  discharge,  as  to 
the  old  debt,  waa  liable  to  be  taken 
in  execution  for  that  amount  also. 
Deane  v.  Knott,  224 

2,  The  assignment  made  by  an  in- 
solvent debtor  on  filing  his  petition 
under  the  7  Oeo.  4,  c.  57,  ss.  10  and 
40,  so  fully  vests  his  property  in 
his  assignees  that  a  statement  subse- 
quently made  by  him  in  his  schedule 
will  not  be  admissible  in  evidence  to 
impeach  the  title  of  the  assignees  to 
thu  property  assigned.  Elverd  v. 
Foiter,  923 


-  INSPECTION,  (OF  DEED.) 

The  Court  will  not  order  a  party 
to  permit  his  opponent  in  the  canse 
to  inspect  and  take  a  copy  of  a  deed 
of  conveyance,  with  a  view  only  to 
the  discussion  of  a  rule  for  a  new 
trial.     Wood  v.  Morewood,  669 

INSPECTION  OF  DOCUMENT. 
See  Judoe's  Powbb,  2. 

INSURANCE  COMPANY. 
See  Dbclaxatiom,  3,  4. 
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INTERROGATORIES. 


INTEREST. 

See  Stamp,  1. 

The  time  of  "  entering  np  judg- 
ment," referred  to  by  the  1  &  2  Vict, 
c.  110,  8.  17,  is,  that  at  which  m- 
eipUur  it  entered  in  the  Master's  book ; 
therefore,  where  the  ineifiiur  was  en« 
tered  on  the  8th  of  January,  in  pur- 
raance  of  the  Master's  allocatur,  for 
dSO/.,  but  upon  subsequent  applica- 
tion by  the  plaintiff,  for  a  review  of 
the  taxation  of  costs,  the  amount  was 
increased  to  643/.,  by  which  sum  the 
judgment  was  amended  on  the  SOth 
May,  the  date  of  the  judgment  being 
left  unaltered ;  Held,  that  the  plaintiff 
was  entitled  to  interest  from  the  8th 
of  January,  and  not  from  the  30th  of 
May  only      Fisher  v.  Budding^    872 

INTERPLEADER. 
See  Feigned  Issue. 

1.  Actions  were  commenced  by  two 
persons,  claiming  to  be  the  lawful 
owners  of  a  bill  of  exchange,  against 
the  acceptor.  The  Court  directed  an 
issue  to  try  who  was  lawfully  entitled 
to  recover  on  the  bill,  and  relieved 
the  acceptor  from  all  claim  in  respect 
of  costs.   Regan  v.  Serle  and  Another, 

193 

2.  A  sheriff  having  levied  on  the 
goods  of  the  defendant,  received  notice 
of  his  bankruptcy,  and  of  a  claim  by 
the  provisional  assignee,  '*  or  of  any 
other  persons  who  might  be  appointed 
as  assignees."  After  the  assignees 
were  appointed,  the  sheriff  obtained 
an  interpleader  rule,  calling  on  the 
provisional  assignee  only  to  appear. 
Held,  per  Rolfe,  B.,  that  the  assignees 
were  entitled  to  appear  on  that  rule. 
Ibbotson  v.  Chandler,  250 

3.  Where  an  application  has  been 
made  to  a  judge  at  chambers,  under 
the  1  &  2  Wm.  4,  c.  58,  s.  6,  and 
the  1  &  2  Vict.  c.  45,  s.  2,  the  Inter- 
pleader Acts,  and  the  parties  do  not 
go  before  the  judge  at  the  instance  of 
the  execution  creditor,  and  he,  having 


made  inquiries,  abAndons  his  execu- 
tion, the  Court  will  not  grant  sum- 
marily to  the  claimant,  the  costs  of 
attending  at  the  judge's  Chambers, 
but  will  leave  him  to  bis  action. 
Swaine  v.  Stephen  Spencer,  347 

4.  Where  an  issue  has  been  directed 
under  the  Interpleader  Act,  to  try  the 
right  to  a  bill  of  exchange,  the  bona 
fide  owner  of  it  is  entitled  to  the 
amount  of  the  bill,  and  all  costs  firom 
the  wrongful  claimant,  so  as  com- 
pletely to  indemnify  himself.  Jones 
V.  Regan,  580 

5.  A  feigned  issue  having  been  di- 
rected under  the  Interpleader  Act,  to 
be  tried  in  respect  of  five  horses, 
seized  under  a  fi.  fiiu  issued  at  the 
suit  of  L.  against  H.,  in  which  L. 
was  defendant,  and  T.,  the  claimant, 
was  plaintiff,  the  jury  found  that  T. 
was  entitled  to  two  of  the  horses,  and 
L.  to  the  remaining  three ;  T.  there- 
upon applied  to  the  Court  for  the 
general  costs  of  the  trial,  and  also  of 
taking  so  much  of  the  produce  of  the 
sale  of  the  horses  to  which  he  had 
been  declared  to  be  entitled  out  of 
Court,  and  of  the  original  motion: 
The  Court  directed  that  the  Master 
should  inquire  into  the  amount  of 
costs  incurred  by  each  party  with 
regard  to  his  respective  claim,  and 
should  balance  one  against  the  other, 
and  that  the  party  in  whose  £ivour 
the  balance  arose  should  be  entitled 
to  the  amount  thereof  from  the  other : 
they  also  directed  that  L.,  the  defend- 
ant in  the  issue,  should  pay  the  costs  of 
the  original  applications  to  the  Court 
for  the  issue;  but  as  die  claimant 
had  asked  too  much  in  claiming  the 
general  costs  of  the  cause,  they  refused 
to  order  the  costs  of  the  motion  to  be 
paid  to  him.     Lewis  v.  Holding,  652 

INTERPRETER. 

See  EjtcTMEMT,  15. 
Feigned  Issue,  1. 

INTERROGATORIES. 
See  Witness,  S,  4. 


IRREGULARITY. 


JUDGE'S  CERTIFICATE.  1087 


ISSUES,  (SEVERAL). 
See  Arbitration,  23. 

INTRUSION. 

The  4  Anne,  c.  15,  (as  to  pleading 
double,)  does  not  bind  the  Crown, 
therefore,  in  an  information  for  in- 
trusion, the  Court  has  no  power  to 
compel  the  Attorney  General  to  allow 
the  defendant  to  p]ead  several  mat- 
lers.  The  Attorney  General  v.  Do- 
naldson and  Others,  319 

IRREGULARITY. 

See  Affidavit,  6. 
Power  of  Court. 

SuillffONS,  2. 

Waiver,  1. 

1.  A  motion  to  set  aside  the  copy 
of  a  writ  of  summons,  on  the  ground 
of  irregularity,  is  informal.  Kenny 
V.  Bishop,  57 

2.  Where  a  defendant  by  his  attor- 
ney entered  an  appearance,  and  the 
plaintiff  afterwards  entered  one  for 
him;  filed  a  declaration,  and  served 
notice  on  the  defendant  in  the  country; 
the  Court  held  that  the  objection  to 
the  plaintiff's  proceedings  made  them 
irregular,  and  not  null,  and,  therefore, 
the  defendant  was  bound  to  come 
promptly  to  the  Court,  after  the  notice 
of  declaration  was  served  on  him,  as 
that  gave  him  sufficient  notice  of  the 
plaintiffs  proceedings.  ^Isager  v. 
Crisp,  853 

8.  Where  a  levy  was  made  on  the 
goods  of  the  accommodation  acceptor 
of  a  bill  of  exchange  on  the  15th  of 
February,  it  was  held  too  late  to 
apply  on  the  third  day  of  the  follow- 
ing Easter  Term,  to  set  aside  those 
proceedings  on  the  ground  of  no  pro- 
cess having  been  served  on  the  de- 
fendant, as  the  plaintifPs  proceedings 
were  irregular,  and  not  null.  Holmes 
V.  Russel,  487 

4.  The  omission  to  sue  out  an 
original  writ  of  capias  ad  satisfaci- 
endum, previous  to  issuing  a  writ  of 


testatum  capias  ad  satisfaciendum,  is 
a  mere  irregularity,  which  is  unavail- 
able to  the  defendant,  after  a  lapse  of 
six  yean.     Wame  v.  Haddon,      960 

ISSUE. 

It  is  too  late  to  object  that  the  date 
of  the  writ  is  mis-described  in  the 
issue,  after  a  delay  from  the  13th  of 
March  to  the  16th  of  April,  although 
during  that  period,  the  defendant,  who 
was  not  an  attorney,  conducted  his 
defence  in  person.  Currey  and  Another 
V.  Bowker,  523 

ISSUE  MATERIAL. 
See  Plea  (Striking  Out). 

JOINT  STOCK  COMPANY. 

See  Declaration,  1. 
Plea,  7. 

JUDGE'S  CERTIFICATE. 

See  Costs,  1. 

Pleas  (Several),  3. 

1 .  In  an  action  for  a  nuisance,  the 
plaintiff  alleged  that  he  was  possessed 
of  a  certain  messuage,  and  that  the 
defendant  being  possessed  of  a  certain 
mill  and  workshop,  so  wrongfully  used 
certain  engines,  funnels,  chimneys, 
and  manufactories,  as  that  a  noise, 
smoke,  and  deleterious  dust  came 
therefrom,  and  injured  the  plaintiff's 
house,  and  made  it  uninhabitable ;  the 
defendant  pleaded  not  guilty  :  Held, 
that  the  action  was  brought  to  try  a 
right  beyond  the  mere  right  to  recover 
damages,  and  was  within  the  principle 
of  the  second  section  of  the  3  &  4 
Vict,  c  24,  and  that  Is.  damages  only 
having  been  given  by  the  jury,  the 
judge  was  empowered  to  certify,  to 
give  the  plaintiff  his  costs.  Shuttle^ 
worth  V.  Cocker,  76 

2.  Semble,  that  such  a  certificate 
should  be  granted  immediately,  on 
the  termination  of  the  trial.  lb. 

3.  A  judge  having  so  granted  a  ccr- 


1088  JUDGE'S  CERTIFICATE. 


JUDGE'S  POWER. 


tificate,  and  ordered  an  entry  to  be 
made  on  the  back  of  the  record,  and 
an  insufiicient  entry  having  been  made 
and  signed  by  him,  he  may  neverthe- 
less subsequently  alter  and  amend  the 
entry,  the  erroneous  indorsement  being 
considered  a  misprision  or  mistake  of 
the  clerk  of  the  Court,  lb. 

4.  In  an  action  for  infringing  a 
patent,  the  judge  certified  under  the 
5  &  6  Wm.  4,  c.  83,  s.  3,  that  the 
validity  of  the  patent  came  in  ques- 
tion. In  a  subsequent  action  between 
the  same  parties,  the  plaintiff  obtained 
a  verdict,  with  one  \$,  damages,  and 
the  certificate  was  given  in  evidence, 
in  order  to  obtain  treble  costs.  Ten 
days  before  the  trial  of  the  latter 
action  the  3  &  4  Vict.  c.  24,  came  into 
operation,  but  no  application  was 
made  to  the  judge  to  certify  under  that 
act :  Held,  that  the  plaintiff  was  not 
entitled  to  any  costs.  Gillett  v. 
Green,  219 

5.  A  certificate  under  the  3  &  4 
Vict.  c.  24,  must  be  given  immediaieltf 
after  the  trial:  Semhle,  even  before 
another  cause  is  called  on,  76. 

6.  In  an  action  of  trespass  tried  on 
the  27th  of  June,  1840,  the  plaintiff 
obtained  a  verdict,  with  1^.  damages, 
leave  being  reserved  for  the  defendant 
to  move  to  enter  a  nonsuit,  the  judge 
having  been  applied  to,  to  certify  under 
the  43  Eliz.  c.  6,  s.  2,  declined  to  do 
so,  until  the  motion  for  a  nonsuit 
should  have  been  disposed  of.  On 
the  3rd  of  July  following,  the  3  &  4 
Vict.  c.  21,  came  into  operation.  The 
motion  for  a  nonsuit  was  not  made, 
and  on  the  9th  of  November,  the  judge 
certified:  Held,  that  the  certificate 
was  null  and  void.  Morgan  (an  Infant, 
by  his  next  friend)  v.  Thorne,       226 

7.  In  an  action  on  the  case,  the  de- 
claration was  by  the  pmprietor  of  cer- 
tain medicines,  against  a  person  for 
selling  medicines,  prepared  by  the  de- 
fendant, as  and  for,  and  falsely  repre- 
senting them  to  be  prepared  by  the 
plaintiffs  :  Held,  an  action  in  which  a 


question  of  right  might  arise,  besides 
the  mere  right  to  recover  damages,  and 
in  which,  therefore,  the  judge  at  the 
trial  was  authorized  to  grant  a  certifi- 
cate under  the  3  &  4  Vict.  c.  24. 

Per  Maule,  J.— If  an  action  be 
really  brought  to  try  a  right,  whether 
it  is  fitted  for  that  purpose  or  not,  the 
case  is  within  the  act,  and  a  certificate 
may  be  granted  by  the  judge.  Mori- 
son  and  Others  v.  Salmon,  387 

8.  The  3  &  4  Vict.  c.  24.  s.  2, 
which  deprives  the  plaintiff  of  costs 
where,  in  certain  actions  less  damages 
than  409.  are  given,  "  unless  the 
judge  shall  immediately  afterwards 
certify  that  the  action  was  brought 
to  try  a  right,  &c."  is  to  be  construed 
as  meaning  that  the  judge  is  to  cer- 
tify within  a  reasonable  time  upon  the 
facts  as  they  appear  at  the  trial,  without 
being  influenced  hy  any  extraneous 
matter,  afterwards  presented  to  his 
notice,  therefore,  where  at  the  asiszes, 
the  jury  returned  a  verdict  for  Is,  in 
a  cause  which  stood  last  in  the  list, 
and  the  judge  adjourned  the  Court  to 
his  lodgings,  whither  the  plaintiff's 
counsel  followed,  and  asked  for  a  cer- 
tificate, which  was  granted.  Held, 
that  the  certificate  was  given  within 
a  sufiicient  time.  Thompson  v.  Gilh- 
son  and  /Another,  717 

9.  The  words  "  immediately  after- 
wards'*  in  the  3  &  4  Vict.  c.  24,  s.  2. 
by  which  a  plaintiff  is  deprived  of 
costs,  (if  in  certain  actions  he  recovers 
less  than  40^.  damages,)  mean  within 
a  reasonable  time  after  the  trial.  Page 
V.  Pearce,  815 

JUDGE'S  NOTES. 
See  Judge's  Power,  1. 

JUDGE'S  ORDER. 
See  Warrant  of  Attorney,  9. 

JUDGE'S  POWER. 

1.  Where  a  party  complains  of  an 
erroneous  entry  of  the  verdict  by  the 
Associate,  the  proper  course  is  to  apply 
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to  the  judge  who  tried  the  cause,  to 
correct  the  entry  by  his  notes.  Where 
such  an  application  has  been  made 
and  the  judge  has  refused  to  make 
any  order,  the  Court  will  not  entertain 
a  motion  to  review  his  decision.  New^ 
tan  and  Wife  y.  Harlandand  Another^ 
^  65 

2.  Where  a  judge  at  Chambers  had 
made  an  order  upon  the  plaintiffs  to 
permit  the  defendant  to  inspect  and 
take  a  copy  of  a  promissory  note  upon 
which  the  action  was  brought,  the 
Court  refused  to  grant  a  rule  to  res- 
cind that  order,  although  it  was  sworn 
that  no  special  grounds  were  stated  at 
Chambers  upon  which  the  order  was 
founded.  Woolner  and  Another  v. 
Devereux,  67 

JUDGMENT. 

See  Interest. 

Order  of  Court. 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

See  Deposit  vr  Lieu  of  Bail,  2. 

1.  Where  a  plaintiff  seeks  to  dis- 
charge a  rule  for  judgment  as  in  case 
of  a  nonsuit,  offering  a  stet  processus, 
upon  the  ground  that  the  defendant  is 
insolvent,  it  ought  to  appear  clearly 
from  hit  affidavit  that  he  was  not 
aware  of  the  defendant's  insolvency, 
before  the  commencement  of  the  suit. 
Smith  V.  Davit,  50 

2.  A  rule  absolute  for  judgment  as 
in  case  of  a  nonsuit  having  been  ob- 
tained, a  motion  was  made,  calling 
upon  the  defendant  to  shew  cause, 
why  that  rule  should  not  be  dis- 
chfljTged,  upon  the  ground  of  its  hav- 
ing been  moved,  contrary  to  an  alleged 
understanding  between  the  plaintiff's 
attorney,  and  the  defendant's  counsel, 
at  a  conversation  which  took  place 
upon  their  accidentally  meeting  in  the 
street.  The  Court  refused,  upon  that 
g^und,  to  discharge  the  rule,  and  to 
set  aside  judgment  as  in  case  of  a 


nonsuit  signed  pursuant  to  it.     /?/- 
chardson  v.  Peto,  73 

3.  A  rule  for  judgment  as  in  case 
of  a  nonsuit,  cannot  be  drawn  up  with 
a  stay  of  proceedings.  Archer  v. 
Smith,  99 

4.  Where  a  plaintiff  has  not  pro- 
ceeded to  trial  pursuant  to  his  notice, 
if  he  sets  up  the  insolvency  of  the  de- 
fendant as  an  excuse  for  the  default, 
he  ought  to  shew,  by  his  affidavit,  in 
terms,  that  the  insolvency  of  the  de- 
fendant was  really  his  reason  for  not 
proceeding  to  trial.  Wainwright  v. 
Gihs<m,  100 

5.  *  It  is  a  sufficient  answer  to  a  rule 
for  judgment  as  in  case  of  a  nonsuit, 
that  the  debt  and  costs  have  been 
paid  after  issue  joined,  and  before  the 
rule  was  obtained,  although  the  pay- 
ment has  been  made  without  the 
knowledge  of  the  defendant's  attorney. 
EUa9  V.  EUas,  104 

6.  In  a  country  cause  issue  was 
joined  on  the  day  before  Trinity 
Term,  and  no  notice  of  trial  was  given. 
Held,  that  a  motion  for  judgment  as 
in  case  of  a  nonsuit,  in  the  following 
Hilary  Term,  was  premature.  Downes 
V.  Bostock,  241 

7*  If  a  defendant's  attorney,  im- 
properly obtains  possession  of  a  do- 
cument from  a  servant  of  the  plaintiff, 
and  which  is  essential  to  his  case,  it 
is  sufficient  excuse  for  not  proceeding 
to  trial,  pursuant  to  notice.  Cocker 
V.  ShuUleworth,  321 

8.  Where  negotiations  for  the  set- 
tlement of  an  action  have  proceeded, 
until  it  is  too  late  for  a  plaintiff  to 
give  notice  of  trial,  according  to  the 
practice  of  the  Court,  and  the  defend- 
ant obtains  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  the  Court  will  dis- 
charge the  rule  with  costs.  Alford 
V.  FeUowes,  326 

9.  On  discharging  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  on  a  per- 
emptory undertaking,  the  Court  will 
not  impose  the  term  of  the  plaintiff's 
giving  security  for  costs,  on  the  ground 
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of  his  haTiiig  made  an  assignment  of 
his  property  for  the  benefit  of  his  cre- 
ditors, preTioos  to  the  commencement 
of  the  action.     Sohmum  v.  Leek^  861 

10.  Where  the  plaintiff  proceeded 
against  the  defendant,  both  at  law  and 
in  equity,  but  elected  to  proceed  in 
the  Court  of  Chancery,  defieiult  having 
been  made,  the  defendant  was  held  to 
be  entitled  to  judgment  as  in  case  of 
a  nonsuit.     Johnstone  v.  Pring,    395 

1 1 .  In  order  to  discharge  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  on 
the  ground  of  the  defendant's  insol- 
vency, it  must  appear  on  the  plaintiff's 
affidavit,  that  the  knowledge  of  the 
insolvency  reached  the  plaintiff  since 
the  last  step  taken  by  him  towards 
bringing  the  case  to  trial.  Fisher  v. 
Lediard,  545 

12.  In  order  to  render  the  insol- 
vency of  a  defendant  a  valid  g^und 
for  not  proceeding  to  trial,  it  must  be 
shewn  that  the  knowledge  of  that  &ct 
did  not  come  to  the  plaintiff  before 
the  last  step  taken  by  him  in  the 
cause.     Topping  v.  Brown,  582 

13.  Judgment  as  in  case  of  a  non- 
suit, may  be  obtained  in  an  ejectment, 
if  issue  has  been  joined,  although 
through  the  default  of  the  lessor  of  the 
plaintiff,  no  consent  rule  has  been 
actually  drawn  up,  the  tenant  in  pos- 
session having  appeared  and  pleaded. 
Doe  d.  WilUams  v.  SmUh,  1011 

JUDGMENT  NUNC  PRO  TUNC. 

MThere  an  instalment  on  a  cognovit 
became  due,  afler  the  death  of  a  de- 
fendant, the  Court  refused  to  allow 
judgment  to  be  entered  up  on  the 
cognovit  nunc  pro  tunc.  Blackburn 
v.  Godrick,  337 

JUDGMENT  RECOVERED. 
See  Stating  Proceedings,  2. 

JUDGMENT,  (SIGNING). 
Where  it  is  questionable  whether 


sufficient  notice  has  been  given  to  the 
defendant  oi  a  declaration  having  been 
filed,  the  plaintiff  must  sign  judgment 
for  want  of  a  plea  at  his  own  peril, 
and  the  Court  will  not  assist,  by  giv- 
ing him  leave  to  take  such  a  proceed- 
ing.    Spriggings  y.  White ,  1000 

JUDICIAL  NOTICE. 

See  Arbitration,  5. 

Warrant  or  Attorney,  13. 

Judicial  notice  will  not  be  taken  by 
the  Court  that  a  particular  street  is 
not  in  a  certain  county,  although  it 
may  be  generally  known  to  be  si- 
tuated in  another.  Humphreys  v. 
Budd,  1000 

JURAT. 

See  Affidavit,  4,  6. 
Small  Debtor,  2. 

JURISDICTION,  (OF  JUSTICES). 

The  4  &  5  Wm.  4,  c  51,  requires 
that  a  summons  to  appear  before  jus- 
tices, and  answer  a  summons  under 
the  statute,  shall  be  served  ten  days 
"at  least"  before  the  hearing.  A 
party  was  summoned  on  the  20th  day 
of  the  month  to  appear  on  the  30th, 
and  was  convicted  for  defiEiult  of  ap- 
pearance. Held,  that  the  justices 
had  no  jurisdiction,  as  the  ten  days 
must  be  reckoned  exclusive  of  the  day 
of  serving  the  summons,  and  that  of 
convicting  the  defendant.  MiicheU 
T.  Foster,  527 

JURISDICTION,  (OF  SHERIFF). 
See  Writ  of  Trial,  2. 

JUSTICES,    (JURISDICTION 

OF). 

See  Jurisdiction  of  Justices. 

LACHES. 
See  Affidavit,  (Filiko). 


MAGISTRATE. 
See  AaBiTBATiON,  16. 

DiSTRIKOAS,  7- 

OooD  Faith,  1. 
Irreodlakiiy,  3)  4. 

NoncB  TO  Q,DIT. 

Prisokeb. 

Scire  Facias. 

Skbriff's  Retdrx,  S. 

Waiver. 

Writ  or  Trial,  2. 

LANDLORD  AND  TENANT. 
See  Videlicet. 

In  an  order  by  magistrate*,  under 
11  Oeo.  2,  c.  19,  B.  4,  it  it  necessary 
that  the  offence  should  be  charged  to 
have  been  committed  "  wilfuliy  and 
knowingly."  Regina  t.  The  Juttice* 
of  RadnoTihire,  90 

LIBEL. 
See  Criuikal  iHroRHATtoH. 

LIBERUM  TENEMENTUM. 
See  Plra,  3. 

LIMITATIONS,  (STATUTE  OF). 

See  Statute  or  Likitatioms. 

LOTTERY. 

Proceedings  for  the  lecovery  of 
penalties  relating  to  lotteriea,  contrary 
to  the  42  Geo.  3,  c.  1 19,  must,  since 
the  46  Geo.  S,  c.  48,  a.  59,  be  sued 
for  in  the  name  of  the  Attorney  Gen- 
eral, and  not  before  magistrates,  vlie- 
tber  the  lotteries  are  private  or  state 
lotteries.  Regina  v.  Tuddenham, 
937 


See  Articled  Clerk,  4. 
Ejbctmekt,  is. 


HAOISTRATE. 
See  Landlord  and  Trnamt. 
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See  Appeal,  (Heariho). 
Bastard,  5. 
Qdakter  Sessions. 


Witness,  2. 

In  a  case  in  which,  by  agreement, 
between  the  parties,  an  application 
was  made  for  a  mandamus,  merely 
with  a  view  to  obtain  the  opinion  of 
the  Court  whether  on  the  construc- 
tion of  a  private  act,  the  proceeding 
by  mandamus  was  the  proper  one,  the 
Court  stopped  the  argument,  and  re- 
fused to  give  any  decision.  Regina 
V.  The  Director*  <tf  lAe  Blaekway 
Railmay,  558 

MANSLAUGHTER. 
See  Coboner's  iNaaisinoH. 

MARKS  WO  MAN. 
See  Small  Dertor,  2. 

MARRIED  WOMAN. 

See  AcKNOWLEDOKENT  BT  MaRRIED 
WOHAN. 

MARSHAL. 
See  Plea,  6. 

MASTER'S  DISCRETION. 
See  Taxation,  1,  4,  6,  7. 

MATERIAL  ISSUE. 
See  Plea,  (Strikino  oDt). 

MEBfBER  OF  PARLIAMENT. 

See  Odtlawrt. 

MERCHANTS  ACCOUNTS. 
See  Statots  of  LmiTATioiia. 
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MERITS.  I 

See  Brighton  Court  of  Requests,  4. 
New  Trial,  3. 

MESNE  PROFITS, 
See  Videlicet. 

MESSENGER. 
See  Ejectment,  9. 

MISADVENTURE. 
See  Coroner's  Inquisition. 

MISPRISION  (OF  CLERK.) 
See  Judge's  Certificate,  5. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Relation. 

MUNICIPAL  CORPORATION 

ACT. 

See  Costs,  3. 

NEGATIVE  PREGNANT. 

See  Demurrer,  (Frivolous,)  2. 
Plea,  5. 

NEW  ASSIGNMENT. 
See  Costs,  4. 

NEW  TRIAL. 

See  Special  Case. 

1.  The  fact  of  the  person  acting  as 
deputy  for  the  sheriff,  being  attorney 
for  the  defendant,  is  not  a  ground  for 
obtaining  a  new  trial.  Briggs  v. 
Sowton,  105 

2.  An  application  for  a  new  trial 
in  a  cause  tried  on  a  writ  of  trial,  in 
Vacation,  must  be  made  within  the 
first  four  days  of  the  following  term, 
and  if  the  notes  of  the  trial  cannot  be 
procured,  an  application  must  be  made 
within  the  four  days,  for  further  time 
to  make  the  application.  Williams 
V.  Andrews,  122 


3.  Where  the  lessor  of  the  pIai^ 
tiff  in  ejectment  has  been  nonsuited  i: 
the  trial,  in  default  of  the  defeoduu 
appearance  to  confess  lease,  entxy, 
and  ouster,  the  latter  may  hare  i  dcv 
trial  on  the  merits,  on  payment  of  eo§ti 
as  between  party  and  party,  and  cot 
as  between  attorney  and  client  Dk 
dem.  Cooling  ▼•  Appleby^  536 

4.  Where  a  cause  has  been  tried 
before  the  under  sheriff  and  a  oev 
trial  is  directed,  it  may  be  made  put 
of  the  rule  for  that  purpose,  that  the 
cause  should  be  tried  before  the  ss- 
perior  Court,  and  a  separate  applia- 
tion  for  that  purpose  is  not  necessair. 
Moggeridge  ▼.  Drew,  1042 

NOLLE  PROSEQUI. 
See  Costs,  4. 

NOMINAL   PLAINTIFF. 
See  Dbci^ration,  1. 

NON  ASSUMPSIT. 
See  Pjlba,  1 3. 

NUNQUAM  INDEBITATUS. 
See  Plea,  9. 

NON  OBSTANTE  VEREDICTO. 

See  Covenant,  2. 
Plea,  15. 

NON  PROS. 

Judgment  of  non  pros  for  not  de- 
claring cannot  be  signed  before  the 
end  of  the  Term  next  after  an  ap- 
pearance is  entered.    Foster  r.  Pryme, 

749 

NONSUIT. 

Where  a  plaintiflp  of  his  own  ac- 
cord, elects  to  be  nonsuited,  he  cannot 
afterwards  move  to  set  aside  that  non- 
suit. Barnes  and  Others  t.  White- 
fnan,  |gi 


NOTICE  (TO  QUIT.) 


NOTICE,  &c.         109S 


NOT  GUILTY. 
S^Plea,  16, 17. 

NOTES  OF  JUDGE. 
See  Judge's  Power,  1. 

NOTICE. 

See  Certiorari,  1 . 
Plea,  4. 

NOTICE  (OF  DECLARATION.) 

Sw  Variance,  1. 

NOTICE  (OF  DISHONOUR.) 

A  count  on  a  banker's  check  al- 
leged that  it  had  been  drawn  by  the 
defendant  upon  a  banking  firm  ;  that 
it  had  been  presented  for  payment, 
and  had  not  been  paid;  that  the 
bankers  had  no  effects  of  the  defend- 
ant, and  that  the  defendant  had  sus- 
tained no  damages  by  reason  of  his 
having  received  no  notice  of  dishonour 
of  the  check  :  Held,  on  general  de- 
murrer, that  the  declaration  disclosed 
a  sufficient  excuse  for  the  want  of 
notice  of  dishonour.     Kemble  v.  MillSf 

446 

NOTICE  (TO  PRODUCE.) 

On  an  appeal  against  an  order  of 
removaJ,  it  is  the  duty  of  the  appel- 
lants to  produce  the  original  order, 
and  if  it  is  in  the  hands  of  the  re- 
spondents, the  appellants  cannot  put 
in  evidence  the  copy  which  has  been 
served  upon  them,  unless  they  have 
given  notice  to  the  respondents  to 
produce  the  original.  The  Queen  v. 
The  Justices  of  Sussex^  1 25 

NOTICE  (TO  QUIT.) 

If  a  notice  to  quit  is  served  on  the 
tenant's  wife,  at  the  house,  accom- 
panied by  a  statement  that  Uie  paper 

VOL.    IX. 


delivered,  is  "  a  notice  of  discharge," 
it  is  sufficient.     Smith  v.  Clark,  202 

NOTICE  (OF  RENDER.) 
See  Render,  2. 

NOTICE  (TO  JUSTICES.) 

1.  The  notice  to  justices,  required 
by  the  13  Geo.  2,  c.  18,  s.  5,  for  re* 
moving  their  order  by  certiorari, 
should  state  the  name  of  the  party 
intending  to  sue  forth  the  writ ;  and 
on  motion  for  the  certiorari,  the  Court 
must  be  satisfied  on  the  affidavits, 
that  the  party  so  named  is  the  party 
by  whom,  or  on  whose  behalf,  the 
notice  was  given,  and  the  application 
is  made.  Regina  v.  The  Justices  of 
Shrewsbury  and  Salop,  501 

2.  The  justices,  on  whom  the  notice 
was  served,  must  be  identified  with 
the  justices  who  made  the  order,     lb. 

3.  It  is  not  sufficient  if  it  appears 
on  the  affidavits,  that  an  order  of  the 
same  date,  and  to  the  effect  described 
in  the  notice,  was  made  by  justices  of 
the  same  name  as  those  to  whom  no- 
tice was  given,  lb. 

4.  Enlarging  the  rule  nisi,  by  con- 
sent, will  not  cure  objections  to  the 
notice.  lb, 

5.  Notice  of  an  intended  applica- 
tion for  a  certiorari  to  remove  an  order 
of  justices  in  Quarter  Sessions,  made 
on  the  hearing  of  an  appeal,  stated 
the  names  of  the  appellant  and  of  the 
respondent,  and  was  signed  by  J.  B., 
attorney  for  the  respondents,  and  the 
notice  was  given  to  three  justices, 
who  were  sworn  to  have  been  present 
at  the  trial  and  hearing  of  the  appeal ; 
Held,  a  sufficient  notice  under  stat. 
13  Geo.  2,  c.  18,  s.  5.     Regina  v. 
The  Justices  of  JViUs,  524 

6.  Where  an  order  of  Sessions  has 
been  returned  to  this  Court  under  a 
certiorari,  and  a  rule  is  then  obtained, 
to  quash  the  order,  it  is  a  good  pre- 
liminary objection  to  an  argument  on 
such  rule  that  no  notice  of  it  hat  been 
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terved  on  the  justices  who  made  the 
order,  although  served  on  the  parties 
interested  in  supporting  it.  Regina 
V.  Spackman,  in  re  the  Blandford 
Roads,  1060 

NUISANCE. 
See  Judge's  Certificate,  1. 

NULLITY. 

See  Plea,  2. 
Waiver,  1. 

OFFICE,  (COPIES  OF  AFFI- 
DAVITS). 

Where  a  counsel,  on  appearing  to 
show  cause,  is  not  prepared  with 
office  copies  of  the  affidavits,  on  which 
a  rule  has  heen  obtained,  it  is  a  mat- 
ter of  discretion  in  the  Court,  whether 
time  shall  be  allowed  to  take  office 
copies.     In  the  matter  of  Rogers,  926 

ORDER  (OF  AFFILIATION). 
See  Bastard,  S. 

ORDER,  (OF  COURT). 

An  order  of  the  Court  of  Chancery, 
requiring  the  defendants  in  a  suit  to 
pay  a  certain  sum  into  the  Bank  with 
the  privity  of  the  Accountant  General, 
to  the  credit  of  the  cause,  is  not  an 
order,  which  has  the  effect  of  a  judg- 
ment within  the  provisions  of  the  1  & 
2Vict.c.  110,8.18.  GibbsY. Pike,  7Sl 

ORDER  (OF  JUDGE). 
See  Warrant  of  Attorney,  9. 

ORDER,  (OF  REMOVAL). 
See  Notice,  (to  Produce). 

ORIGINAL  DOCUMENT. 

See  Public  Document. 

OUTLAWRY. 
See  Distringas,  13. 
In  an  action  against  a  member  of 


Parliament,  it  is  incompetent  for  the 
plaintiff*,  either  upon  mesne  or  final 
process,  to  sue  out  writs  for  the  pur- 
pose of  proceeding  to  outlawry,  al- 
though he  may  have  no  present  in- 
tention of  puttiug  them  in  execution. 
Cassidy  v.  Steuart,  M.P.,  366 

OVERSEERS. 

Where  justices  met  in  petty  ses- 
sions to  appoint  overseers,  in  due 
time,  after  the  25th  of  March,  pur- 
suant to  the  54  Geo.  3,  c.  91,  and, 
in  consequence  of  a  di£Biculty  with 
respect  to  certain  appointments,  they 
adjourned  the  consideration  of  those 
appointments  to  a  day  more  than 
fourteen  days  from  the  25th  of  March, 
an  appointment  made  with  respect  to 
them  on  such  day  of  adjournment  was 
held  good,  as  the  sessions  had  become 
possessed  of  the  subject  matter  :  and 
other  appointments  made  for  the  same 
township  by  other  justices,  within 
fourteen  days  after  the  25th  March, 
invalid.  Regina  v.  Sneyd  and  An- 
other, 1001 

OYER. 

Wliere  a  defendant  pleads  an  in- 
denture, and  the  plaintiff  craves  oyer, 
and  then,  without  setting  forth  the 
indenture  on  the  record,  replies  non 
est  factum,  and  adds  the  similiter  for 
the  defendant,  and  delivers  the  issue 
with  notice  of  trial,  the  defendant  may 
return  the  issue,  and  pray  thit  the 
deed  may  be  enrolled,  and  if  plain- 
tiff afterwards  proceeds  to  trial  upon 
the  issue  as  originally  delivered,  it  is 
irregular,  and  the  Court  will  set  aside 
the  verdict.     Smith  v.  Jennings,    155 

PARLIAMENT,  (MEMBER  OF). 
See  Outlawry. 

PAROL  AGREEMENT. 
See  Plea,  15. 
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PARTICULARS. 

1.  Semble,  that  on  a  reference  to 
arbitration,  the  particulars  of  the  plain* 
tiff's  demand  are  not  necessarily  be- 
fore the  arbitrator,  therefore,  if  the 
defendant  seeks  to  restrict  the  plain- 
tiff's claim  to  the  amount  of  the  par- 
ticulars, he  should  produce  them. 
Kenrick  v.  Phillips,  308 

2.  A  notice  of  declaration  was 
served  on  the  defendant,  dated  8th  of 
January,  1840,  instead  of  1841,  but 
attached  to  it  was  a  bill  of  particulars, 
correctly  dated ;  the  action  had  been 
commenced  in  May,  1840:  Held, 
that  the  defendant  could  not  have 
been  misled  by  the  erroneous  date, 
and  the  Court  refused  to  set  aside  the 
notice.     Coaies  v.  Sandy,  881 

3.  A  plaintiff  erroneously  inserted 
in  the  particulars  of  demand,  as  among 
the  payments  for  which  he  gave  credit, 
an  article,  which,  in  fact,  had  not  been 
paid  for,  but  returned :  Held,  that  the 
judge  rightly  left  it  to  the  jury  to  say 
whether,  in  fact,  the  balance  of  the 
whole  account  was  or  not  in  the  plain- 
tiff's favour.    Lambe  v  Micklethwaite, 

531 

PARTNER. 

See  Attachment,  7. 
Condition. 
Ejectment,  16. 

The  plaintiff  sued  three  defendants 
upon  a  bill  of  exchange,  for  49^. 
]4i.  6d.  The  contract  upon  which 
the  amount  of  the  bill  accrued  due 
was  entered  into,  before  the  partner- 
ship of  one  of  the  defendants ;  but  a 
part  of  the  debt,  the  consideration  of 
the  bill,  was  incurred  after  the  com- 
mencement of  the  partnership  :  Held, 
that  the  plaintiff  was  entitled  to  a 
verdict  against  all  the  members  of  the 
partnership  for  the  amount  of  debt 
incurred  subsequently  tu  the  com- 
mencement of  the  partnership.  JViUon 
V.  Bailey,  Potter,  and  Lewis,  18 


PATENT. 
See  Judge's  Certificate,  4. 

PAYMENT  INTO  COURT. 

In  an  action  of  assumpsit  against 
two  defendants,  the  declaration  con- 
tained an  indebitatus  count  for  work 
and  labour,  and  the  ordinary  money 
counts ;  the  amount  claimed  was  44/. 
12b.  4d,  The  defendants  jointly  paid 
into  Court  the  sum  of  302. ,  and 
pleaded  that  beyond  that  amount  they 
did  not  promise :  Held,  that  by  that 
payment  into  Court,  the  defendants 
admitted  their  liability  only  as  far  as 
the  301. ,  and  were  entitled  to  dispute 
their  further  liability.  Archer,  Oent., 
one  ^c.,  V.  English  and  Walker,     21 

2.  Where  the  declaration  is  upon 
a  special  contract,  and  the  defendant 
pays  money  into  Court,  that  payment 
admits  the  whole  contract,  fb. 

PEREMPTORY  UNDER- 
TAKING. 

The  Court  will,  under  certain  cir« 
cumstances,  and  on  payment  of  costs, 
permit  a  plaintiff  to  enlarge,  by  the 
period  of  four  months,  the  time  for 
fulfilling  a  peremptory  undertaking. 
Wyatt  V.  Nicholls,  827 

PETTY  SESSIONS. 
See  Overseers. 

PLAINT. 
See  Brighton  Court  of  Requests,  2. 

PLAINTIFFS,  (SEVERAL). 
See  Small  Debtor,  4. 

PLEA. 

See  Covenant,  3. 
Declaration,  4. 
Statute,  (descriptiok  or). 

1.  A  plea  of  the  general  issue  "  by 
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statute,*'  is  within  the  meaning  and 
operation  of  the  rules  of  H.  T.,  4  Wm. 
4,  and  the  Court  will  not  suffer  the 
defendant  to  put  it  on  the  record,  to- 
gether with  a  special  plea  raising  the 
same  grounds  of  defence.  Legge  v. 
Boyd,  39 

2.  A  plea  dated  and  delivered  on 
the  23rd  of  October,  is  a  mere  nullity, 
and,  it  seems,  that  the  plaintiff  may 
sign  judgment  as  for  want  of  a  plea, 
hut  if  he  applies  to  the  Court  to  set  it 
aside,  he  must  come  within  four  days 
from  the  expiration  of  the  time  to 
plead.     Mills  y.  Brown.  151 

3.  Thepleaofliherum  tenementum, 
admits  the  plaintiff's  possession,  and 
renders  it  incumbent  on  the  defendant 
to  prove  title,  either  by  deed  or  by 
shewing  twenty  years'  actual  posses- 
sion.    Grice  v.  Lever,  246 

4.  A  declaration  stated  in  consi- 
deration that  R.  J.,  at  the  request  of 
defendant,  would,  by  writing  obliga- 
tory, acknowledge  himself  bound  to 
W.  J.  in  the  penal  sum  of  600/.,  to 
be  paid  to  W.  J.,  the  defendant  would 
indemify  R.  J.,  his  executors,  &c., 
from  any  loss  by  reason  of  his  exe- 
cuting the  said  writing  obligatory ;  it 
then  <illeged  the  execution  of  the  bond 
by  R.  J.,  his  death,  and  grant  of  ad- 
ministration to  plaintiff,  and  stated,  as 
a  breach,  that  plaintiff,  as  administra- 
trix, was  called  upon,  and  forced,  and 
obliged  to  pay  the  sum  secured  by  the 
writing  obligatory,  and  also  a  further 
sum  for  costs,  &c. 

Plea,  that  plaintiff  was  not  called 
upon,  or  forced  or  obliged  to  pay  the 
said  monies,  nor  was  the  plaintiff 
damnified  modo  et  form4.  At  the 
trial,  it  appeared  that  the  bond  was 
conditioned  for  payment,  after  six 
months*  notice,  and  there  was  no  evi- 
dence that  notice  had  been  given  to 
plaintiff  before  payment. 

Held,  that  the  objection  as  to  want 
of  notice  could  not  be  taken  on  these 
pleadings,  and  that  in  order  to  raise 
it,  the  defendant  should  have  set  out 


the  condition  of  the  bond  in  the  plea, 
and  averred  that  no  notice  had  been 
given.  Jones,  Administratrix  of  R- 
Jones  V.  IVilliams,  252 

5.  To  debt  on  bond  given  as  a  se- 
curity for  the  due  performance  of  the 
office  of  collector  of  rates,  and  condi- 
tioned for  payment  of  all  monies  re- 
ceived "  by  virtue,  and  for  the  pur- 
poses of  a  certain  act  of  Parliament, 
and  relative  to  the  collectorship  of 
such  rates,"  the  defendant  pleaded, 
that  "no  rate  was  made,  or  in  any 
way  existed,  which  he  could  legally 
and  according  to  law,  collect  or  get 
in,  or  could  legally,  or  according  to 
law,  demand  or  obtain  by  virtue  of 
his  said  office,  and  that  he  did  not, 
during  the  continuance  of  his  appoint* 
ment,  legally  receive  any  money,  by 
virtue,  or  for  the  purposes  of  the  said 
act,  or  relative  to  the  collectorship  of 
the  said  rates. 

Held,  that  the  former  part  of  the 
plea  would  have  been  held  bad  on 
special  demurrer,  as  a  negative  preg- 
nant, for  not  shewing  in  what  way 
the  rate  was  illegal,  but  those  objec- 
tions not  having  been  raised,  the  latter 
averment  afforded  a  substantial  an- 
swer to  the  action.  Webb  v.  James 
and  Others,  314 

6.  To  an  action  against  the  Mar- 
shall for  an  escape,  the  defendant 
pleaded,  that  after  the  alleged  escape 
of  the  prisoner,  he,  before  the  com- 
mencement of  the  suit,  and  before  the 
defendant  had  notice  of  such  escape, 
voluntarily  and  of  his  own  accord  re- 
turned again  into  the  custody  of  the 
defendant,  and  that  he,  the  said  de- 
fendant, did  thereupon  then  keep  and 
detain,  and  always  from  thence  hi- 
therto hath  kept  and  detained,  and 
before  and  at  the  commencement  of 
this  suit,  kept  and  detained,  "and 
still  doth  keep  and  detain  the  said 
prisoner  in  his  costody  as  such  Mar- 
shal, in  execution,  at  the  suit  of  the 
plaintiff:"  Held,  that  onder  the  terms 
of  the  plea,  evidence  of  an  escape 


PLEA. 


PLEA. 


1097 


since  the  commencement  of  the  suity 
was  inadmissible.  Davis  v.  Chap^ 
mafi,  645 

7.  The  plaintiff  obtained  a  judg- 
ment in  an  action  against  a  public  of- 
ficer, under  the  provisions  of  the  7 
Oeo.  4,  c.  46 ;  and  subsequently  sued 
out  a  writ  of  sci.  fa.,  against  fifteen 
persons,  whom  he  charged  as  members 
of  the  corporation,  of  which  the  origi- 
nal defendant  was  the  representative 
public  officer ;  the  sheriff  returned  as 
to  all  the  defendants  that  they  had 
nothing,  and  were  not  to  be  found  in 
his  bailiwick;  twelve  of  the  defend- 
•ants  voluntarily  appeared,    and    the* 
plaintiffs  declared  against  them :  Upon 
demurrer,  assigning  for  cause,  that  it 
did  not  appear  that  the  then  defend- 
ants who  had  not  come  forward,  were 
included  in  the  proceedings,  it  was 
held,   that   such  an   objection  could 
only  be  an  irregularity,   and   to  be 
taken  advantage  of,  on  motion  under 
the  Stat.  4  Anne,  c.  16,  and  not  upon 
demurrer ;  that  the  objection  of  non- 
joinder could  not  be  raised  upon  de- 
murrer,  because   there  was  nothing, 
on  the  face  of  the  record,  to  shew 
that  the  three  defendants,  in  question, 
were  alive,  and  that  the  writ  could 
not,  therefore,  be  abated,  on  the  ground 
of  non-joinder ;  apd,  also,  that  as  by 
the  terms  of  the  statute,  7  Geo.  4,  c. 
46,  such  persons  as  are  sued,  being 
members  of  the  co-partnership,  have 
their  remedy  for  contribution  against 
the  other  members  of  the  same  corpo- 
ration, though  not  joined  with  them 
in  the  declaration  in   scire  facias,  a 
plea  in  abatement  for  non-joinder  of 
those  other  members  would  be  bad, 
and  a  demurrer  to  the  declaration  for 
the  same  cause,  therefore,  could  not  be 
sustained.    The  plaintiffs  declared,  in 
scire  facias,  reciting  a  judgment  reco- 
vered against  one  W.  M.,  one  of  the 
public  registered  officers,  for  the  time 
being,  of  the  Imperial  Hank  of  Eng- 
land, under  the  stat.  7  Geo.  4,  c.  46, 
and  prayed  judgment  against  certain 


membenr  of  the  co-partnership,  carry- 
ing on  the  business  of  the  Bank :  Plea, 
that  at  the  time  of  the  recovery  of  the 
judgment  against  W.  M.,  the  said  W. 
M.  was  not  one  of  the  public  officers 
of  the  said  corporation ;  conclusion  to 
the  country  :  Held,  on  demurrer,  that 
the  plea  admitted  that  W.  M.  was 
sued  as  a  public  officer,  and  that  in 
denying  that  he  was  such  public  officer 
at  the  time  of  the  recovery,  it  intro- 
duced new  matter  upon  the  record,  in 
respect  of  which,  the  plea  should  have 
concluded  with  a  verification,  and  not 
to  the  country  :  Held  also,  that  such 
a  plea  insufficiently  stated  a  defence 
that  W.  M.  had  ceased  to  be  the  public 
officer  of  the  Company,  after  the  com- 
mencement of  the  original  iBuit,  and 
before  judgment  recovered. 

Qtueryt  where  a  defendant  sought 
to  avail  himself,  in  such  a  case,  of  a 
defence,  that  the  judgment  was  ob- 
tained by  fraud  and  collusion  between 
the  plaintiff  and  the  public  officer,  how 
he  should  take  advantage  of  that  de- 
fence. Fowler  and  Ottiers  v.  Rieker^ 
by  and  Others,  682 

8.  To  trespass  for  breaking  and 
entering  the  plaintiff's  house  and  seis- 
ing his  goods,  the  defendant  pleaded 
that  an  action  was  brought  by  him 
against  the  plaintiff  which  was  referred 
to  arbitration,  and  that  the  arbitrator 
awarded  a  certain  sum  to  be  due  to 
the  defendant,  and  ordered  the  plain- 
tiff to  pay  it  on  a  certain  day,  which 
the  plaintiff  having  refused  to  do,  the 
defendant  issued  a  writ  of  fi.  fa.,  and 
levied  on  the  plaintifTs  goods.  Re- 
plication, that  by  a  rule  of  Court,  the 
said  writ  was  ordered  to  be  set  aside 
for  irregularity  :  Rejoinder,  by  way  of 
estoppel,  that  after  the  making  of  the 
rule  of  Court,  the  plaintiff  ruled  the 
sheriff  to  return  the  writ :  Held,  upon 
special  demurrer  to  the  rejoinder,  that 
the  replication  was  good,  and  that  it 
was  unnecessary  to  aver  that  the  rule 
of  Court  was  acted  on. 

Secondly,  that  the  act  of  ruling  th« 
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sheriff  to  return  the  writ,  did  not  estop 
the  plaintiff  from  shewing  that  the 
writ  was  not  a  good  writ ;  neither  did 
the  filing  of  record  affirm  the  existence 
of  a  void  writ. 

Thirdly,  that  the  1  &  2  Vict.  c.  110, 
8.  18,  does  not  authorize  a  party  to 
issue  execution  for  money  ordered  to 
be  paid  by  an  award. 

HM  also,  that  though  the  statute 
does  not  authorise  execution  unless 
the  amount  appears  by  the  order,  yet 
execution  may  issue  for  costs  when 
ascertained  by  the  officer,  and  that  it 
is  not  necessary  there  should  be  an 
order  after  the  officer  has  taxed. 
Jime9  V.  fViUiams  and  Others,       702 

9.  To  debt  for  goods  sold,  &c.  the 
defendant  pleaded  nunquam  indebi- 
tatus, except  as  to  5^  \0s.  del.,  and  as 
to  that  sum,  he  pleaded  against  the 
further  maintenance  of  the  action, 
payment  of  5/.  ld«.  7d.  in  full  satis- 
fiiction  and  discharge  of  all  the  causes 
of  action,  relating  to  51,  10s.  S(i., 
taking  no  notice  of  the  damages  and 
costs. 

Held,  on  special  demurrer,  that  the 
plea  was  good,  and  that  the  plaintiff 
might  sign  judgment  for  any  damage 
unanswered.     Henry  v.  Earl,       725 

10.  A  declaration  stated  that  the 
plaintiff  put  up  to  sale  by  auction, 
certain  premises  subject  to  the  condi- 
tions that  the  purchaser  should  com- 
plete the  purchase  on  a  certain  day, 
and  that  the  vendor  should  deduce  a 
good  title  to  the  premises  commencing 
with  the  lease  under  which  they  were 
held ;  it  then  alleged  that  although 
the  plaintiff  did  deduce  a  good  title, 
&c.,  yet  the  defendant  did  not  com- 
plete the  purchase :  Plea,  that  the 
premises  were  demised  by  L.  to  B., 
for  a  term  of  years,  subject  to  a  cove- 
nant by  B.  to  repair,  and  in  the  event 
of  his  not  repairing,  that  L.  might 
enter,  that  the  interest  of  B.  vested  in 
the  plaintiff  who  suffered  the  premises 
to  be  out  of  repair,  at  the  time  of  the 
sale,  so  that  the  term  might  be  de- 


termined at  the  option  of  L.  Held, 
bad,  as  amounting  to  an  argumentative 
traverse,  that  the  plain  tiff  deduced  a 
good  tiUe.     Wheeler  v.  Wright,   729 

11.  Where  a  special  plea  requiring 
counsel's  signature,  is  delivered  with- 
out it,  the  plaintiff  may  sign  judgment, 
notwithstanding  there  are  other  pleas 
to  the  whole  declaration,  which  do  not 
require  counsel's  signature.  Shield 
V.  Twigg,  751 

12.  The  defendant  having  pleaded 
not  guilty,  "  by  statute,"  the  Court, 
upon  affidavit  that  the  plaintiff  could 
not  discover  the  statute,  ordered  the 
defendant  to  point  it  out,  or  that  the 
words  "  by  statute,"  be  struck  out  of 
the  margin  of  the  plea.  Cog  v.  Lord 
Forresur,  770 

1 3.  Under  the  plea  of  non  assumpsit 
to  a  count  on  an  account  stated,  the 
defendant  may  shew  that  there  were 
errors  in  the  account.  Thonuu,  Ad^ 
mini$trator,  ^c,  of  W.  Thomas,  v. 
Hawkes,  and  Another,  801 

14.  The  plaintiff  declared  for  163/. 
16s.  being  the  amount  of  rent  claimed 
to  be  due  in  respect  of  the  use  and 
occupation  of  apaxtments  in  his  house 
by  the  defendant,  for  one  year  at  a  cer* 
tain  weekly  rent  from  the  25th  of 
February,  1839,  to  the  24th  of  Febru- 
ary, 1840.  The  defendant  pleaded  as 
to  so  much  of  the  rent  claimed  as  ac- 
crued due,  "  before  and  on  the  27th  of 
July.  1839,"  payment.  Held,  that 
the  plea  was  uncertain,  the  period  be- 
tween the  25th  of  February,  and  the 
27th  of  July,  being  twenty-one  weeks 
and  five  days,  and,  that  the  words 
'*  and  on*'  could  not  be  rejected  so  as 
to  render  the  plea  applicable  only  to 
the  period  of  twenty-one  weeks. 
Dunn  V.  Di  Nuovo,  841 

15.  The  plaintiff  declared  in  cove- 
nant, and  the  declaration  alleged  the 
making  of  a  lease  in  the  lifetime  of  J. 
W.,  of  whom  the  plaintiff  was  survi- 
ving executor,  by  which  certain  pre- 
mises were  demised  to  the  defendant 
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for  a  term,  covenants  being  contained 
in  the  instrument  to  repair  and  main- 
tain all  erections  and  improvements 
on  the  demised  premises,  and  to  sur- 
render and  yield  up  the  premises  with 
all  such  improvements,  &c.,  being  well 
and     sufficiently    maintained,    &c.  ; 
breach,  alleging  the  making  of  a  green- 
house, which  was  an  erection  and  im- 
provement on  the  premises,  and   its 
removal  before  the  yielding  up  of  the 
premises.   The  defendant  pleaded  that 
he  assigned  the  premises  to  one  T.  J. 
B.,  who  assigned  them  to  J.  P.,  who 
assigned  them  to  W.  H.,  and  that  it 
was  agreed  between  the  testator  and 
the  said  W.  H.,  and  the  said  testator 
then  promised  the  said  W.  H.,  that  if 
he  would  make  and  set  up  a  certain 
improvement,  to  wit,  a  green -house, 
in  and  upon  the  demised  pemises,  he 
should  be  at  liberty  to  pull  down  and 
remove   the   same :    Replication,   de 
injurift,     At  the  trial  of  the  cause,  the 
jury  returned  a  verdict  for  the  defen- 
dant on  the  issue,  but  assessed  con- 
ditional   damages    to    the    plaintiff. 
Upon  motion  for  judgment  non  ob- 
stante veredicto  ;  Heldf  that  the  plea 
was  ill,  as  setting  up  a  parol  agree- 
ment to  vary  a  contract  under  seal. 
F.  T.  West,  Executor  of  John  West,  v. 
Blakeway,  846 

16.  Where  a  defendant  in  an  action 
of  trespass  and  false  imprisonment, 
seeks  to  give  the  special  matter  in  evi- 
dence, under  a  plea  of  not  guilty,  by 
virtue  of  the  provisions  of  the  10  Geo. 
4,  c.  44,  s.  41,  it  is  necessary  that  he 
should  insert  the  word,  "  by  statute** 
in  the  margin  of  the  plea,  in  obedience 
to  the  R.  G.,  T.  T.,  1  Vict.,  notwith- 
standing the  provisions  of  the  3  &  4 
Wm.  4,  c.  42,  8.  1,  (in  pursuance  of 
which  the  rule  of  T.  T.,  1  Vict,  was 
framed)  that  no  rule  or  order  made  by 
virtue  of  its  enactments,  shall  have  the 
effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue, 
and  giving  the  special  matter  in  evi- 
dence, in  any  case  where  he  may  be 


entitled  to  do  so,  under  any  act  of 
parliament,  now,  or  hereafter  to  be  in 
force.  Bartholomew  v.  Carter  896 
17.  The  pleading  rules  of  H.  T.,  4 
Wm.  4,  do  not  inteifere  with  the  effect, 
which,  previous  to  them,  was  given  to 
the  plea  of  the  general  issue,  when 
allowed  by  statute.  Ross  v.  Clifton 
and  Another  1083 

PLEA,  (IN  ABATEMENT.) 

Semble,  that  under  the  8  &  4  Wm. 
4,  c.  42,  s.  8,  the  affidavit  verifying  a 
plea  in  abatement  for  the  non-joinder 
of  a  party  as  co-defendant,  must  state 
his  actual  residence  at  the  time  of 
making  the  affidavit.  Wheatley  t. 
Golney,  1019 

PLEA,  (ISSUABLE.) 

In  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  a  plea 
that  the  drawer  had  been  twice  a 
bankrupt,  and  that  his  estate  had  not 
produced  155.  in  the  pound,  under 
the  second  fiat,  is  an  issuable  plea. 
Mackay  v.  Wood,  278 

PLEA,  (SETTING  ASIDE.) 

To  an  action  by  payee  against 
'  makers  of  a  promissory  note,  the  de- 
I  fendants  pleaded  that  there  was  no 
consideration  for  the  note,  and  that  it 
was  made  subject  to  the  condition  that 
the  defendants  should  not  be  called 
upon  to  pay  the  same  if  they  were 
not  able,  but  that  the  same  should  be 
renewed.  Upon  affidavit  that  the 
plea  was  false,  the  Court  allowed  the 
plaintiff  to  sign  judgment.  Midford 
V.  Finden  and  Another,  8 1 3 


PLEA,  (STRIKING  OUT.) 

A.  guaranteed  to  B.  the  payment 
of  a  sum  of  money  advanced  on  cer- 
tain shares  in  a  Company,  '*  in  case 
the  shares  should  not  make  up  the 
sum  due.**     In  an  action  on  tlie  gua- 


1 100  PLEAS,  (SEVERAL.) 


POWER  OF  COURT. 


imntee,  the  declaration  alleged  that 
the  shares  were  of  no  value.  The 
defendant  hy  his  plea,  traversed  that 
allegation  :  Held,  that  a  judge  at 
Chambers  rightly  struck  out  the  plea  as 
tendering  an  issue,  that  was  not  mate- 
rial to  the  question  in  dispute  between 
the  parties.    Murray  v.  Boucher,  537 

PLEAS.  (SEVERAL.) 

See  Intrusion. 
Plea,  1. 

1.  Pleas,  alleging  the  consideration 
of  a  debt  to  be  money  lent  for  the 
purposes  of  gaming  ;  and  money  lost 
at  play  may  be  pleaded  to  the  same 
declaration,  without  the  imposition  of 
a  condition  that  different  matters  of 
defence,  shall  be  given  in  evidence 
under  them.      Temple  v.  Keily,      62 

2.  To  an  action  on  an  agreement 
to  deliver  etchings  of  certain  drawings 
to  be  supplied  by  the  plain  tiff",  the  de- 
fendant sought  to  plead,  in  addition 
to  pleas  of  non  assumpsit,  that  the 
plaintiff*  delivered  unfit  and  improper 
outlines  ;  that  the  defendant  was  pre- 
vented by  the  act  of  God,  from  com- 
pleting his  contract,  and  leave  and 
license ;  three  further  pleas,  namely, 
that  the  plaintiff*  did  not  supply  the 
drawings  ;  that  the  plaintiff*  neglected 
to  supply  the  drawings  for  an  unrea- 
sonable time  after  the  making  of  the 
agreement,  and  thereby  prevented  the 
defendant  from  delivering  the  etchings 
within  the  specified  time;  and  that 
the  plaintiff  delivered  the  drawings, 
but  that  they  were  unfit  and  improper 
for  the  purpose :  The  Court  refused 
to  allow  these  three  pleas  to  be  pleaded, 
hut  gave  the  defendant  leave  to  select 
one  from  among  them.  Griffiths  v. 
Roberts,  674 

3.  Where  issues  on  special  pleas 
have  been  found  for  the  plaintiff,  the 
judge,  at  the  trial,  may  still,  under 
the  4  Anne,  c.  16,  s.  5,  certify,  that 
the  defendant  had  probable   ground 


for  pleading  such  pleas,  and,  under 
this  oertifieate,  the  Master  may,  not- 
withstanding the  rule,  H.  T.,  4  Wm. 
4,  8.  7,  allow  the  defendant  the  costs 
of  those  issues. 

Quaere,  whether  such  a  certificate 
can  be  granted  except  at  the  time  of 
the  trial.     Fry  v.  Monckton^         967 

PONE  PER  VADIOS. 
iSee  Replevin,  3. 

POOR  LAW  UNION. 

.See  Bastard,  4,  5. 

POSSESSION. 
See  Plea,  3. 

POSTMAN. 
See  Attorney  General. 

POSTPONING  TRIAL. 

Intelligence  having  been  received 
of  the  death  of  the  plaintiff  abroad, 
the  Court,  upon  the  application  of  the 
defendant,  granted  a  rule  for  post- 
poning the  trial,  until  the  Court,  or  a 
judge  should  direct  it  to  be  had,  the 
plaintiff's  attorney  admitting  that 
some  doubts  existed  as  to  whether  his 
client  was  still  alive  or  not.  Cheeser 
V.  Ridgway^  67 

POUNDAGE. 
See  Sheriff,  2. 

POVERTY. 

See  Bailing  Felon. 

Security  for  Costs,  S. 

POWER. 
See  Arbitration,  9,  22. 

POWER  OF  COURT. 

Where  a  judgment  and  execution 


PROCHEIN  AMY. 


PUBLIC  DOCUMENT,    liol 


are  set  aside  for  irregularity,  the 
Court  has  no  power  to  impose  the 
term  on  the  defendant,  that  he  shall 
bring  no  action.  Adlam  v.  Nobler  322 

PRESUMPTION. 

See  Plea,  8. 

Prohibition,  2. 

PRISONER. 

See  AlCEKDMENT,  2. 

Declaration,  5. 

1 .  Where  a  defendant  who  has  been 
arrested  by  a  judge's  order,  pursuant  to 
1  &  2  Vict.  c.  110,  s.  3,  seeks  to  ob- 
tain his  discharge  pursuant  to  section  7, 
on  the  ground  of  a  substantial  ob- 
jection to  his  arrest,  he  is  not  bound 
to  apply  before  the  expiration  of  the 
time  for  putting  in  bail.  Walker  ▼. 
Lumh^  131 

2.  It  seems,  that  if  the  defendant 
grives  a  satisfactory  explanation  of  the 
facts  which  have  led  to  his  arrest,  the 
plaintiff  ought,  in  answer  to  his  ap- 
plication for  discharge,  to  disprove 
that  explanation,  Ih, 

PRIVILEGE  (FROM  ARREST.) 
See  Barrister. 

PROCHEIN  AMY. 
See  Security  for  Costs,  4. 

1.  The  wife  of  a  minor  having 
committed  adultery,  the  minor's  father 
procured  himself  to  be  appointed  pro* 
chein  amy,  and  commenced  an  action 
for  criminal  conversation,  without  the 
knowledge  or  authority  of  his  son  : 
Held^  that  he  was  entitled  to  do  so, 
and  that  a  judgment  in  that  action 
would  be  a  good  bar  to  any  proceed- 
ings for  the  same  cause  by  the  son, 
when  of  age.  Morgan,  {an  Infant  by 
his  next  Friend)  ▼.  Thome,  228 

2.  A  prochein  amy  is  a  guardian 
appointed  by  the  Court,  and  may  sue 


without  any  authority  from  the  minor. 

lb. 

PROHIBITION. 

1.  Where  the  matter  is  within  the 
jurisdiction  of  an  Ecclesiastical  Court, 
this  Court  will  not  interfere  by  pro- 
hibition, to  prevent  an  adjudication 
upon  it.  HaUock  v.  The  Masters  and 
Fellows  of  the  University  of  Cam" 
bridge,  583 

2.  The  grant  of  a  faculty  to  ap- 
propriate certain  parts  of  a  parish 
church  is  within  the  jurisdiction  of 
the  Ecclesiastical  Court ;  and  this 
Court  will  not  presume  that  that  ju- 
risdiction will  be  improperly  exer- 
cised, and,  therefore,  will  not  prohibit 
the  Ecclesiastical  Court  from  pro- 
ceeding to  judgment,  although  the 
faculty  prayed  for  is  larger  than  that 
Court  has  power  to  grant,  Jb. 

PROMISSORY  NOTE. 

See  Judge's  Power,  2. 
Plea   setting   aside. 
Replication,  10. 

PUBLIC  DOCUMENT. 

At  the  trial  of  an  action  of  trespass 
in  which  the  question  raised  was  upon 
the  plaintiff's  title  to  an  estate,  upon 
which  the  trespass  was  alleged  to 
have  been  committed,  a  deed  was  pro- 
duced by  the  plaintiff  which  came  by 
surprise  upon  the  defendant,  who 
thereupon  submitted  to  a  verdict. 
The  defendant  having  obtained  a  rule 
nisi  for  a  new  trial  upon  the  ground 
of  surprise,  the  plaintiff  sought  to  pro- 
cure a  copy  of  the  deed,  said  to  be  in 
the  possession  of  the  defendant,  and 
which  it  was  supposed  might  vary  the 
title  set  up  on  the  deed  produced  by 
the  plaintiff  at  the  trial ;  but  it  was 
held  that  he  was  not  entitled  as  of 
right  to  demand  an  inspection  of  the 
deed ;  and  it  appearing  that  the  deed 
was  a  public  document,  the  contents 


1102      QUO  WARRANTO. 


REPLICATION. 


of  which  were  set  forth  on  the  (ace  of 
an  inquisition,  post  mortem,  filed  in 
the  Rolls  Chapel,  the  Court  refused 
to  compel  the  production  of  the  ori- 
ginal.     fVood  V.  Morewood,  669 

PUBLIC  OFFICER. 
See  Plea,  7. 

QUARTER  SESSIONS. 

See  Appeal,  (to  Quarter  Ses- 
sions). 
Appeal,  (hearing). 
Barrister. 
Bastard,  1. 

1 .  The  Court  will  not  issue  a  man- 
damns  to  a  Court  of  Quarter  Sessions, 
oommanding  them  to  j^amt  a  case, 
although  under  special  circumstances 
it  may  issue  such  a  mandamus,  com- 
manding the  sessions  to  etaU  a  case. 
E*  parte  JnhabitanU  of  Jarvin^     120 

2.  The  Quarter  Sessions  have  no 
power  to  give  costs  againU  an  ap- 
pellant under  15  Geo.  3,  c.  11,  s.  4. 
(The  Thames  and  Isis  Navigation 
Act.) 

Semhle^  that  the  provision  does  not 
apply  to  the  respondents.  Regina  v. 
Justices  of  Oxfordshire^  189 

QUO  WARRANTO. 

1 .  On  a  motion  for  a  quo  warranto, 
an  afiidavit,  stating  that  it  is  the  in- 
tention of  deponent,  in  case  the  Court 
should  order  the  information  to  be 
filed,  to  become  bona  fide  the  relator, 
is  insufficient  under  Reg.  Gen.,  M.  T., 
3  Vict.,  which  requires  an  afiidavit 
that  the  motion  is  made  at  the  in- 
stance of  deponent  as  relator.  Regina 
v.  Hedges,  493 

2.  Afler  a  rule  for  a  quo  warranto 
information  has  been  made  absolute, 
the  Court  will  change  the  relator,  on 
motion  on  his  behalf,  if  by  reason  of 
his  necessary  absence  from  England, 
in  the  conduct  of  his  own  private 
afiairs,  he  is  unable  to  enter  into  the 
recognizance  required  by  the  4  &  5 


W.    &   M.    c.    18,  a.  2.     Rtfuv 
Quafle,  548 

REPLICATION. 

See  Plea,  8. 

1.  To  an  action  by  indorsee  agkiiui 
acceptor  of  a  bill  of  exchange,  the  d^ 
fendant  pleaded,  1st,  that  the  dnver 
lent  to  the  defendant  certaio  sums  of 
money  for  the  purpose  of  gifflin^ 
and  that  for  securing  payment  of  tJK 
same,  the  defendant  accepted  certain 
bills  of  exchange,  in  lieu  of  which  dke 
bill  declared  on  was  given,  and  tKit 
the  plaintiff  had  notice  of  the  pee- 
mises.  2ndl  j,  a  similar  plea,  alle^ 
that  the  drawer,  and  certain  penooi, 
to  the  defendant  unknown,  vos 
money  of  him,  by  gaming.  HeU 
that  de  injari&  was  a  good  leplicioos. 
Humphreys  v.  O'Commeil,  ill 

2.  To  covenant  for  rent  against  tke 
lessee  of  tolls  the  defendant  plesded, 
that  before  the  rent  became  due,  the 
plaintiff  entered  upon  the  tolls,  tad 
then  ejected,  expelled,  put  out,  sad 
removed  the  defendant  iirom  posses- 
sion thereof :  Replication,  that  plain* 
tiff  did  not  enter,  eject,  expel,  &c. 

Held,  that  the  traverse  of  the  eotrj 
was  bad  on  special  demurrer.  Pahrr 
and  Another  v.  Goden  and  Others,  245 

3.  A  count  in  assumpsit  stated 
that  the  plaintiff  made  his  bill  of  ex- 
change, which  the  defendant  accepted, 
and  that  before  the  bill  became  due, 
the  plaintiff  had  parted  with  the  pos- 
session thereof,  and  thereupon,  in 
consideration,  that  the  plaintiff  wouki 
again  procure  possession  of  the  bill 
and  prevent  the  same  from  being  pre- 
sented for  payment,  the  defendani 
would  remit  the  plaintiff  the  amouoi 
(728/.  G«.)  on  a  certain  day  :  aver 
ment  of  performance  by  plaintiff,  an( 
breach  by  defendant. 

Plea,  as  to  (309/.  IO5.  parcel  of  th 
said  sum  of  money  therein  mentione<J 
that  defendant  paid  to  plaintifi  700/ 
in  satisfaction  of  the  sum  of  609/.  10 


REPLICATION. 


REPLICATION. 
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parcel  of  certain  monies  specified  in  a 
bill  of  exchange,  dated,  &c.,  which  is 
the  same  identical  bill  declared  on. 

Replication,  denying  that  the  bill 
mentioned  in  the  plea,  is  the  same 
identical  bill,  concluding  to  the  coun- 
try :  Heldy  that  the  replication  was 
bad  on  special  demurrer. 

SernhU^  that  the  plea  was  also  bad 
for  not  alleging  the  money  to  have 
been  paid,  in  satisfaction  of  damages. 
Wheeler  v.  Senior,  270 

4.  To  trover  by  the  assignees  of  a 
bankrupt,  the  defendant  pleaded  that 
before  the  bankruptcy,  he  lent  the 
bankrupt  a  sum  of  money,  upon  the 
deposit  of  the  goods  in  question. 

Replication,  that  it  was  corruptly, 
and  "  against  the  form  of  the  statute, 
&c.,*'  agreed  between  the  defendant 
and  the  bankrupt,  that  the  latter 
should  pay  the  defendant  for  the  loan 
of  the  money  above  ten  per  cent. 
Held^  on  special  demurrer,  that  the 
averment  of  the  contract  being  against 
the  form  of  the  statute,  was  not  a 
sufficient  allegation  that  it  was  illegal, 
and  that  the  replication  was  bad,  for 
not  alleging  either  that  the  contract 
was  made  before  the  7  Wm.  4,  and  1 
Vict.  c.  80,  and  2  &  3  Vict.  c.  37, 
came  into  operation,  or  that  it  was 
excepted  from  the  provisions  of  those 
acts.  Turquand  and  Others,  Assign 
nees  of  Vanderptank,  a  Bankrupt,  v. 
Mosedon,  282 

5.  De  injuria,  &c.,  may  be  replied 
in  an  action  of  debt  on  simple  con- 
tract, but  subject  to  the  rules  and 
exceptions  in  Crogate^a  case,  which 
govern  its  admissibility  in  actions  of 
tort     Purehell  V.  Salter,  517 

6.  In  debt  for  goods  sold  and  de- 
livered, the  defendant  pleaded  that 
the  plaintiff  sold  and  delivered  the 
goods  by  one  M.,  his  agent;  that  M. 
as  such  agent,  and  with  plaintiff's 
consent,  sold  the  goods  in  his  own 
name,  as  the  true  owner;  that  the 
defendant  did  not  know,  and  had  not 
the  means  of  knowing  the  plaintiff  to 


be  the  owner,  and  bought  and  re- 
ceived  the  goods  as  the  proper  goods 
of  M. ;  that  at  the  time  of  the  sale, 
M.  was,  and  is  indebted  to  the  de- 
fendant, in  a  sum  exceeding  the  debt 
and  damages,  and  that  the  defendant 
is  willing  to  set  off  the  monies  so  due 
from  M.  The  plaintiff  replied  de 
injuria,  &c. :  Held,  on  demurrer  to 
the  replication,  that  the  plea  was 
good,  as  a  plea  in  excuse,  and  that  de 
injuria,  &c.,  might  be  replied  to  it.  lb. 

7.  To  a  common  count  in  debt,  the 
defendant  pleaded  payment  into  Court, 
and  that  he  never  was  indebted  to  a 
greater  amount :  Replication,  that  he 
was  indebted  to  a  gn^ater  amount : 
Held,  on  demurrer,  that  the  replica- 
tion was  bad,  tor  not  stating  that  the 
defendant  "  was  and  i$  indebted," 
aecording  to  the  form  of  replication, 
provided  by  Reg.  Gen.,  T.  T.,  1 
Vict.     Faithful  v.  Achley,  555 

8.  In  an  action  on  a  bill  of  ex- 
change, alleged  in  the  declaration  to 
have  been  indorsed  by  M.  to  the 
plaintiff,  the  defendant  pleaded  that 
the  bill  was  drawn  and  accepted  with- 
out value,  and  that  there  never  was 
any  consideration  for  indorsing  the 
bill  by  any  of  the  parties,  nor  for  the 
indorsement  by  M.,  nor  for  M.  pay- 
ing the  amount ;  Replication,  that  the 
indorsement  by  M.  was  in  blank,  and 
that  R.  who  appeared  to  be,  and 
plaintiff  believed  to  be,  the  lawful 
holder  of  the  bill,  indorsed  the  same 
to  plaintiff,  for  value,  to  wit,  &c. 
Special  demurrer,  for  want  of  stating 
consideration  for  the  drawing  or  ac- 
cepting of  the  bill,  and  for  departure 
as  to  the  allegation  of  the  indorse- 
ment to  the  plaintiff:  Held^  that  the 
replication  was  good,  as  the  plaintiff, 
against  whom  there  was  no  allegation 
of  fraud,  sufficiently  set  up  his  own 
title  by  alleging  an  indorsement  to 
him  for  value  by  a  person  whom  he 
believed  to  be  the  lawAil  holder  of 
the  bill.     Arbourn  v,  Anderson^   595 

9.  To  assumpsit  by  indorsee  against 
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fixe  the  camnienceaienc  'if  die  snic 
tbe  piainciff  indumsd  die  bill  Co  certun 
pffrp««^  vhoee  namei  are  la  die  de- 
imdanc  anknawn,  and  vbo^  from  tbe 
of  sock  indoTsenienCv  motil.  and 
jod  a^fcT  die  dnie  when  die  bili 

dne.  and  vben  die  actioa  was 
commenoed,  were  die  bolden  thereof: 
RcplkadoOv  dut  die  said  persooa  in 
liie  pica  mcndooied,  were  noC  when 
die  acdoa  commeQced.  due  boiden  of 
die  bill,  modo  ec  ^^rxa. 

//ifZi.  on  special  demurrer,  that  die 
replicatioa  was  zood,  thou^rb  die  more 
sciendfic  mode  of  r^plvin^  to  sacb  a 
plea  would  hare  been  "  th^t  the  pLain- 
tiff,  at  the  dme  of  actioa  brought, 
was  the  holder  of  the  bill,  absque 
hoc,  that  the  persons  mendoned  in 
the  plea  were,  at  that  time,  the  holders 
Uiereuf." 

SembU,  that  the  plea  would  be  bad 
oo  special  demurrer,  as  being  an  argu> 
menUtire  denial  that  the  plaindff  was 
the  holder  of  the  bill  at  the  time  of 
action  brought.  Eraser  {Public  Of- 
ficer, 4t.)  v.  IVeUh  and  Others^  754 
11.  To  an  action  by  payee  against 
maker  of  a  promissory  note  for  15/. 
Oj.  Ad.  payable  on  demand ;  the  de- 
fendant pleaded  as  to  3/.,  parcel,  &c. 
a  set-off  at  the  time  of  demand.  And 
as   to   12/.  9#.    4d.   residae,   &c.,   a 


u  -a 
c  ijf  die  SOS :  a  s 


it 


<if*  auf  sesdesr.  ciie  sum  s  *^ 
9aL  -l^.  ^^mtfnir  £^  said  Mn  s 
ItL  9aL  4iiL  waa  dne  upon  ae  is& 
wbxcii  som  cne  piainnff  ueuiaaiies. 
bac  die  dettndant  remaed  3o  x?  :k 

id    chac   no    aet-oiF  ir  tcx 
cauae    ffiTnted   iiir  die  300-9^. 

HeitL  diac  die  repiiocoo  va 
jpiod.      CottDiB  V.  GfHimm^  T^ 

11.  Tci  on.  action  hj  nvsons 
acnnst  accrep^sr  of  a  biH  of  exduo^ 
die  dedfsdaac  pleaded,  diac  aSS'X 
indorsemenc  tu  the  pLsinctC  Mad'yt- 
Ibce  die  eoauneneemenc  cf  die  sb3> 
tbe  planitif  indorsed  che  bCl  to  V. 
who,  oroaa  cbence,,  unxE^  and  at  ad 
after  dbe  cooiiBeaecflBesc  of  the  wc 
and  still    hs    the   indoner  lai 

leieoC  Repficaden  de  ia- 
jnrii :  &^  that  the  plea  was  aoc  is 
exenae  bnt  m  'V^iaf  of  the  bmcSi  ii 
tifee  declaracioa,  and»  cooaeqnestlT.  oe 
injuria  waa  not  the  proper  repI5cs3?a- 
SekUd  T.  Kilprm^  >::• 

R.ULWAY. 

A  mandamus  to  a  Rail  wit  Coa- 
pany,  commanding  them  to  suzcaooa 
a  jury  to  assess  compensadon  to  i 
claimant  will  not  be  granted,  where  i^ 
appears  that  the  works  calculated  t^ 
damnify  the  cLiimant,  are  still  bo&i 
fide  proceeding,  although  the  appli- 
cant also  claims  for  land  taken  bv  va 

m 

Company,  and  considerable  delay  bsd 
taken  place  since  the  commencemec 
of  the  works.     £x  parte  Parkes^  6h 

RATE. 
See  Plea,  5. 

REASONABLE  TIME. 
See  Judge's  Certificate,  9. 


RENDKU. 


REPLEVIN. 
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RECEIPT. 
See  Tender. 

RECOVERY. 

Where  the  deed  to  lead  the  uses  is 
sufficient  to  cover  all  the  lands  in- 
tended to  he  passed,  an  application  to 
amend  the  recovery,  by  inserting  the 
name  of  a  parish  under  the  3  &  4 
Wm.  4,  c.  74,  s.  8,  Fines  and  Re- 
coveries Act,  is  unnecessary.  Re 
Watkins,  58 

REGISTRAR  OF  BIRTHS. 

The  6  &  7  Wm.  4,  c.  86,  whirh 
directs  that  a  register  of  all  births, 
&c.,  shall  be  kept,  does  not  give  the 
Court  any  power  to  interfere,  by 
mandamus,  to  correct  a  false  entry  on 
the  register.  In  re  The  Registrar  of 
Births,  4-c.,  at  Brixton,  927 

RELEASE. 
See  Security  for  Costs,  1. 

RELATION. 

Where  a  mortgagee  died  on  the 
20th  of  April,  interlocutory  judgment 
having  been  signed  on  the  17th,  in 
Easter  Term,  the  Court  refused  to 
grant  a  rule  for  referring  it  to  the 
Master  to  compute  principal  and  in- 
terest on  the  mortgage  deed,  the  ap- 
plication being  made  in  Trinity  Term. 
Pitt  v.  Parker,  1059 

RELATOR. 

See  Quo  Warranto,  1,  2. 
Security  for  Costs,  2. 

RENDER. 

1.  Where  a  bond  is  given  pursu- 
ant to  1  &  2  Vict.  c.  110,  s.  8,  a 
render  may  be  made  before  judgment, 
although  a  literal  construction  of  the 
words  of  the  condition  would  require 
a  render  afterwards.  Samndenon  and 
Oihen  y.  Parker,  495 


2.  An  affidavit  of  the  notice  of 
render  need  not  now  be  made  pursu- 
ant to  Reg.  Gen.,  1  Ann.  T.  T.   495 

3.  After  the  render,  if  the  plaintiff 
lodges  a  ca.  sa.  with  the  sheriff  against 
the  defendant,  it  is  irregular,  and  the 
Court  will  set  it  aside,  and  stay  pro- 
ceedings on  the  bond.  lb, 

RENT. 
See  Plea,  14. 

REMOVAL,  (OF  CAUSE). 
See  Declaration,  5. 

REMOVAL,  (OF  PROCEED- 
INGS). 

See  Removal  of  Cause. 

A  local  Court  act  provided  that  no 
plaint,  order,  judgment,  or  proceeding 
therein,  should  be  removed  into  a 
superior  Court,  except  by  leave  of  a 
judge,  and  then  only  when  the  debt 
exceeded  51.  and  that  in  all  such 
cases,  it  should  be  lawful  for  a  judge 
to  stay  proceedings,  &c.,  and  conclud- 
ed with  a  proviso  that  Uie  enactments 
of  the  1  &  2  Vict.,  c.  110,  respecting 
the  removal  of  judgments  from  in- 
ferior Courts  to  the  Courts  at  West- 
minster, for  the  purposes  of  execution, 
should  be  applicable  to  the  local 
Court. 

Held,  that  a  judge  had  no  power  to 
remove  the  proceedings,  afler  judg- 
ment, except  for  the  purpose  of  having 
execution  issued  on  them.  Fox  v. 
Feal,  798 

REMOVAL. 

See  Appeal,  (to  Quarter  Sessions). 

REPLEVIN. 

See  Sheriff,  5. 

1.  If  a  defendant,  in  replevm,  ob- 
tains judgment  of  non  pros,  for  a 
return,  and  a  certain  amount  for  costs, 


no«  RKSTITUTION,  (WRIT  OF).  RULE,  (SERVICE  0¥), 


the  ju()gmeDt  is  not  final,  until  taxa- 
tion ;  but  would  be  final  if  it  had  been 
for  a  return  only.      Wright  ▼.  Lewii^ 

183 

2.  In  luch  a  case,  the  defendant,  in 
order  to  obtain  his  costs,  should  assess 
them  before  a  jury,  as  consequential 
to  his  damages,  lb, 

3.  If  a  writ  of  pone  per  yadios,  be 
made  returnable  in  Vacation,  instead 
of  Term,  although  by  mistake,  the 
Court  will  set  it  aside,  76. 

4 .  Where  a  replevin  bond  was  ta- 
ken in  a  penalty,  greater  than  the 
amount  of  goods  distrained,  and  with 
a  clause  in  the  condition  to  indemnify 
the  sherilF  for  granting  the  replcTin, 
and  it  appeared  that  the  bond  had  been 
executed  in  September,  and  assigned 
in  February,  but  no  application  to  set 
it  aside  was  made  till  Easter  Term, 
the  Court  refused  to  set  it  aside  on 
those  grounds,  but  intimated  that  it 
was  objectionable  that  the  bond  should 
be  taken  in  such  an  amount,  and  that 
the  frequent  practice  so  to  do,  and  the 
delay  were  the  only  causes  for  not  in- 
terfering to  set  it  aside. 

The  terms  on  which  the  Court  will 
stay  proceedings  on  a  replevin -bond 
at  the  instance  of  the  sureties  are  the 
payment  of  the  appraised  value  of  the 
goods,  if  that  is  less  than  the  amount 
of  rent  due,  the  double  costs,  and  the 
costs  of  the  application.  Miera  v. 
Lockwoodf  975 

REQUESTS,  (COURT  OF). 
See  Court  of  Requests. 

RESTITUTION,  (WRIT  OF). 

Where  a  defendant  in  ejectment, 
having  been  put  out  of  possession  by 
the  sheriff,  and  possession  given  to  the 
lessor  of  the  plaintiff,  afterwards,  on 
the  same  day,  forcibly  resumed  pos- 
session of  the  premises,  the  Conrt  or- 
dered a  writ  of  restitution  to  issue 
within  a  week,  the  defendant  paying 


the  costs   of  the   application  for  thr 
writ.      Doe  d.  Pitcher  v.  Roe,     9'\ 

RETROSPECTIVE  STATUTL 
See  Bankrupt,  1. 

REVOKING,  (SUBMISSIOXl 
See  Arbitration,  5,  11. 

RIGHT  OF  ACTION. 
See  Declaration,  3. 

In  a  contract  for  the  sale  of  liaiH 
is  the  duty  of  the  vendee  to  prepiR 
the  conveyance,  unless  there  is  in  ex- 
press stipulation  to  the  contnrr; 
therefore,  in  an  action  against  him  for 
non-payment  of  the  purchase-mooer. 
the  declaration  need  not  allege  t  ten- 
der or  offer  to  convey,  but  it  is  soffi- 
cient  to  state  that  the  plaintiff  wu 
ready  and  willing  to  convey. 

By  articles  of  agreement  for  the 
sale  of  certain  preraises,  the  defendiot 
covenanted  with  the  plaintiff,  and  with 
the  several  other  parties  beneficisll; 
interested  in  the  premises.  Held, 
that  their  interest  was  several,  tnd 
that  the  plaintiff  might  sue  alooe. 
Poole  V.  Hill,  300 

RULE,  (SERVICE  OF). 

See  Articled  Clerk,  S. 
Service  (of  Rule). 

1 .  An  affidavit  of  service,  pursuant 
to  Reg.  Gen.,  T.  T.,  3  Vict.,  is  suffi- 
cient, if  the  service  is  sworn  to  hive 
been  effected  *'  on  the  attorney  or 
agent  for  the  plaintiff  in  this  cause." 
Morris  v.  Bedward,  150 

2.  It  is  sufficient  to  serve  a  role 
nisi  to  compute  on  "  a  female  in  the 
habit  of  receiving  messages  for  the  de- 
fendant at  his  dwelling-house."  Ed- 
wards V.  Napier,  177 

3.  In  an  action  against  several  de- 
fendants on  a  bill  of  exchange,  if  they 
let  judgment  go  by  de&ult,  service  k 


SCOTCH  DECREE. 


SECURITY  FOR  COSTS.    1107 


a  rule  to  compute  on  one  is  sufficient. 
Arnold  v.  Evans,  219 

RULE,  (TO  COMPUTE). 

A  rule  nisi  to  set  aside  an  interlo- 
cutory judgment,  with  a  stay  of  pro- 
ceedings having  been  granted,  the 
Court  refused  to  make  a  rule  to  com- 
pute on  that  judgment  absolute. 
Anderson  v.  Southern^  994 

SCIRE  FACIAS. 
See  Plea,  7. 

1.  Where  a  notice  of  scire  facias 
was  left  with  a  person  who  represent- 
ed herself  to  be  the  defendant's  house- 
keeper, and  who  stated  that  the  de- 
fendant was  somewhere  in  London, 
and  that  she  could  not  account  for  his 
absence,  except  that  he  was  avoiding 
legal  process,  the  Court  granted  a  rule 
to  sign  judgment  for  non-appearance. 
Dixon  V.  Thorold,  827 

2.  Where  after  ten  years  had  elapsed 
from  signing  judgment  in  ejectment, 
execution  was  issued  without  reviving 
the  judgment  by  scire  facias,  the  Court 
held  the  want  of  a  scire  facias  to  be 
such  a  substantial  defect  as  that  delay 
from  the  30th  of  December  to  the  8th 
of  May  following,  in  applying  to  set 
aside  the  execution  was  not  such 
laches  as  to  deprive  the  tenant  of  his 
right  to  succeed  in  the  application. 
Such  an  application  may  be  made  by 
the  tenant  in  possession  who  has  been 
served  with  the  declaration,  but  has 
not  appeared,  judgment  having  been 
signed  against  the  casual  ejector  ;  but 
costs  cannot  be  awarded  against  the 
lessor  of  the  plaintiff,  without  consent. 
Ooodiitle  d.  MurreU  v.  Badtitle,  1009 

SCOTCH  DECREE. 

To  an  action  of  assumpsit,  brought 
«pon  a  decree  obtained  in  the  Court 
of  Session,  in  Scotland,  the  defendant 
pleaded,  that  he  was  not,  at  the  time 


of  the  commencement  of  the  suit  in 
that  Court,  or  at  any  time  during  the 
proceedings  therein,  in  Scotland,  or  at 
any  place  within  the  jurisdiction  of 
that  Court,  nor  was  he,  at  any  time, 
before  the  pronouncing  of  the  decree, 
in  any  manner,  according  to  the  course 
and  practice  of  the  said  Court,  notified, 
nor  did  he  know  of  the  proceedings, 
so  that  he  might,  by  himself^  his  proc- 
tor, attorney  or  agent,  appear,  or 
plead,  or  in  any  way  defend  himself  in 
the  action,  nor  did  he  appear  in  or  to 
any  of  the  proceedings,  whereby  the 
decree  was  contrary  to  natural  justice, 
and  wholly  inoperative  and  void 
against  the  deflendant.  Heldf  ill. 
Cowan  and  Another  v.  Brjiidwood,  26 

SCRIVENER. 
See  Bankrupt,  5. 

SECOND  APPLICATION  ON 
SAME  GROUND. 

If  a  party,  through  his  own  neglect, 
makes  an  application  to  the  Court  on 
insufficient  materials,  and  his  rule  is 
on  that  ground  discharged,  he  cannot 
afterwards  be  allowed  to  supply  the 
deficiency,  and  to  renew  his  applica- 
tion. Regina  v.  The  Inhabitants  of 
Barton,  1021 

SECURITY  FOR  COSTS. 

See  Judgment,  (as  in  cask  of  a 
Nonsuit),  9. 

1 .  A  party  having  assigned  his  pro- 
perty for  the  benefit  of  his  creditors, 
to  certain  trustees,  and  afterwards 
taken  the  benefit  of  the  Insolvent  Act, 
and  become  bankrupt;  in  an  action 
by  the  trustees,  in  his  name,  the  Court 
required  security  for  costs  to  be  given 
to  the  defendant,  but  refused  to  allow 
him  to  plead  a  release,  whidi  the 
bankrupt  was  willing  to  give.  El» 
koit  V  Kendriek,  195 

9.  The  Court  will  not  compel  a  re» 


i 


It  OS        SERVICE,  &c. 


SHERIFF. 


lator  in  a  roandainas,  to  give  secoritj 
ibr  co^ts,  he  being  interested  in  the 
matter  in  question,  on  tbe  groond  of 
his  poTertj,  or  that  other  persona  hare 
induced  him  to  apply  for  the  wrxL 
Re^ma  T.  The  Mayor  mmd  Ccrparmtiou 
•/  Malmakmry,  359 

3.  The  poverty  of  a  plaintiff  is  no 
reason  for  requiring  security  for  costs. 
Rou  T.  Jacqmeif  737 

4.  Where  in  an  action,  by  an  in- 
fimt,  a  person,  (not  the  fiither,)  was 
appointed  prochein  amy,  who,  it  after- 
wards appeared  was  an  uncertificated 
bankrupt,  the  Court  stayed  the  pro- 
ceedings until  he  should  give  security 
for  eosts,  or  another  prochein  amy 
should  be  appointed.  ^olsoa  t. 
Fraxer,  741 

5.  The  Court  refused  to  compel  a 
pUintiff^  who  was  a  private  in  the 
East  India  Company's  Service  in  In  • 
dia,  to  give  security  for  costs,  although 
it  was  sworn  to  be  the  custom  of  the 
company,  to  make  their  soldiers  enlist 
for  life,  and  not  to  allow  them  to  re- 
turn to  England,  unless  discharged. 
Garwood  v.  Bradbum,  1031 

6.  The  death  of  the  lessor  of  the 
plaintiff  in  ejectment,  taking  place 
after  verdict,  and  pending  a  rule  for  a 
new  trial  does  not  furnish  a  ground  for 
the  Court  staying  the  proceedings,  or 
calling  on  the  plaintiff  for  security  for 
costs,  if  the  interest  claimed  by  him 
was  more  than  an  estate  for  life.  Doe 
d.  Cozens  v.  Cozens,  1040 

SERVICE. 
See  Articled  Clerk,  1,  2,  4. 

SERVICE  (OF  DECLARATION). 

Where  a  defendant  is  served  per- 
sonally with  a  writ  of  summons  at  his 
place  of  business,  and  he  does  not 
make  any  mention  of  a  place  of  resi- 
dence, different  from  his  place  of  busi- 
ness, the  plaintiff  may  serve  notice  of 
declaration  there  afterwards.  Hoare 
and  Others  v.  Robinson,  533 


SBRTICE  (OF  RULE). 

1 .  Service  of  a  rule  to  compote  c* 
the  sliopman  of  the  person  ta  vbaK 
house  the  defendant  resides,  is  insuf- 
ficient.     Jmmses  v.   fTettdaU,        104 

2.  Service  of  ft  rule  to  eoin|mte  x 
a  female  who  is  sworn  to  he  psit  d 
the  defendant's  fismily,  and  who  pro- 
mises to  give  the  copy  rule  to  tbe  d^ 
feodanc,     ia    sufficient.       H'eeds^  v. 

Ill 


SERVICK.  (SPECIAL). 
See  Special  Skkvici. 

SERVICE  (OF  WRIT). 
See  Scmcoxs,  2. 


SET-OFF. 

See  Costs,  (IirTBaixKUTORT). 
Taxation,  5. 

SEVERAL,,  (COUNTS). 
See  Discontinuance. 

SEVERAL  DEFENDANTS. 

See  Rule,  (Service  of),  5. 

SEVERAL  PLAINTIFFS. 
See  Small  Debtor,  4. 

SHERIFF. 

See  New  Trial,  I. 
Plea,  8. 

1 .  Though  s  sheriff  is  put  to  extn 
trouhle  and  expense  in  mining  s  levy 
he  cannot  claim  larger  fees  than  thos< 
allowed  hy  the  table  of  fees,  framec 
under  the  7  Wm.  4,  and  1  Vict.  c.  55 
Slater  v.  Haines,  22! 

2.  A  sheriff  is  only  entitled  t 
poundage  upon   the   real  debt,  bon: 


SHERIFF'S  RETURN. 


SMALL  DEBTOR.        1109 


fide  due,  therefore,  where  the  plaintiff 
took  a  debtor  in  execution,  by  virtue 
of  a  writ  of  ca.  sa.,  indorsed,  by  mis- 
take for  a  larger  sum  than  that  really 
due,  and  the  mistake  in  the  indorse- 
ment was  afterwards  amended  by  a 
judge's  order.  Held,  that  the  sheriff's 
claim  to  poundage  must  be  regulated 
accordingly.  Evans  and  Another  ▼. 
Maners,  256 

3.  Semble,  In  an  action  against  a 
sheriff  for  an  escape,  he  stands  in  the 
same  situation  as  the  original  defend- 
ant, and  may  reduce  his  liability  by 
any  equities  which  the  defendant 
would  have  had  against  the  plaintiff. 
Per  Abinger,  C.  B.  Parke,  B.,  du- 
bitante,  lb, 

4.  The  general  rule  is,  that  where 
a  plaintiff  appoints  a  special  bailiff,  he 
cannot  rule  the  sheriff  to  return  a 
writ  of  ^.  &. :  but  where  such  a  rule 
has  been  obtained,  and  the  object  was 
to  procure  a  return  of  nulla  bona, 
with  a  view  to  sue  out  a  writ  of  ca.  sa., 
the  Court  discharged  a  rule  obtained 
on  the  part  of  the  sheriff  to  set  that 
rule  aside,  upon  payment  of  costs  by 
the  plaintiff,  the  plaintiff  also  under- 
taking not  to  bring  an  action.  Har- 
ding  v.  Holder,  659 

5.  Where  it  appeared  that  on  an 
execution  in  an  action  on  a  replevin- 
bond,  a  greater  sum  had  been  endorsed 
on  the  writ,  and  levied,  than  that  to 
which  the  plaintiff  was  entitled,  and 
that  amount  had  been  paid  over  to  the 
plaintiff,  the  Court  would  not,  at  the 
instance  of  the  sheriff,  or  a  second 
execution  creditor,  compel  the  plaintiff 
to  refund  the  overplus.  Bowser,  As^ 
signee  of  the  Sheriff  of  Carmarthen- 
shire  v.  Lloyd,  1029 

SHERIFFS  NOTES. 
See  Writ  of  Trial,  1. 

SHERIFF'S  RETURN. 

1.  If  the  sheriff  returns  that  the 
premises  of  the  defendant  are  so  barri- 

VOL.  IX. 


caded,  that  he  is  unable  to  ascertain 
whether  the  defendant  has  goods 
within  the  bailiwick,  on  which  a  levy 
may  be  made,  it  is  a  bad  return,  as  he 
should  state  either  that  the  defendant 
has  goods,  or  that  he  has  none.  Munk 
V.  Cass,  332 

2.  It  is  a  sufficient  return  of  a  she* 
riff  to  a  writ  of  fi.  fa.,  that  he  has 
seized  goods  of  the  defendant  by  vir« 
tue  of  several  previous  writs  of  fi.  fa.« 
"  according  to  their  priority."  Cham- 
bers V.  Coleman,  588 

3.  The  sheriff  must  state  some 
amount  as  the  value  of  the  goods 
seized,  but  the  omission  to  do  so,  is 
only  an  irregularity,  and  therefore, 
where  a  return  so  far  defectiye  was 
made  on  the  6th  of  March,  it  was  held 
too  late  on  the  24th  of  April  following, 
to  object  to  the  return  on  that  ground, 

Ibm 

4.  Where  an  attachment  is  issued 
against  the  sheriff  for  not  returning  a 
writ  of  venditioni  exponas,  it  is  no 
objection  to  an  application  to  stay 
proceedings  under  the  attachment  on 
terms,  that  it  is  strictly  regular,  and 
the  sheriff  in  contempt,  and  although 
the  application  is  made  after  a  return 
to  the  fi.  fa.  in  which  the  value  of  the 
goods  seized  was  not  stated.  Regina 
V.  The  Sheriff  of  Herts,  in  a  cause 
of  Charles  Dod  t.  Thomas  Coleman, 

916 

SHORT-HAND  NOTES. 
See  Taxation,  1. 

SIGNATURE,  (OF  COUNSEL). 
See  Plba,  1 1. 

SMALL  DEBTOR. 

1.  Service  on  one  of  two  plaintiffs, 
who  undertakes  to  accept  service  on 
behalf  of  both,  is  sufiident  to  entitle 
a  defendant  to  his  discharge,  under  48 
Geo.  3,  e.  123.  Faulkner  and  Ano^ 
ther  v.  Hasler,  138 
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SMUOOLINO. 


SPECIAL  SERVICE. 


2.  Where  a  defendant  who  is  a 
marki-woman,  applies  for  her  dis- 
charge under  the  48  Geo.  3,c.  123,  it 
must  appear  in  the  jurat  to  her  aflSda- 
▼tty  supporting  the  application,  that  it 
has  heen  marked  by  her.  Wilson  t. 
Blakey,  852 

8.  In  order  to  entitle  a  defendant 
to  the  benefit  of  the  48  Geo.  8,  c.  128, 
the  Small  Debtors'  Act,  he  mutt  re- 
main in  actual  custody  during  twelve 
iooeessive  calendar  months ;  if  he  en- 
joys the  privilege  of  the  rules  during 
any  part  of  that  period,  be  is  disen- 
titled to  that  benefit     Eiffe  v.  Jacob, 

845 

4.  Service  upon  one  of  several  plain- 
tiffs of  the  defendant's  intention  to  ap- 
ply for  his  discharge,  under  the  48 
Geo.  8,  c.  128,  s.  1,  is  sufficient  for  a 
rule  absolute  in  the  first  instance. 
Harris  and  Another  v.  Turtle,       808 

5.  Where  on  an  application  to  dis- 
charge a  prisoner  out  of  custody  un- 
der the  provisions  of  the  48  Geo.  8, 
e.  128,  s.  1,  for  a  debt  exceeding  20/., 
the  prisoner  proposed  to  shew,  by  affi- 
davit, that  the  debt  had  been  reduced 
below  20/.  before  action  brought :  the 
Court  refused  to  entertain  the  motion 
on  that  ground.     Curtis  v.  Richards, 

845 

SMUGGLING. 

A  proceeding  under  the  Smuggling 
Act,  the  4  &  5  Wm.  4,  c.  13,  is  a 
**  criminal  matter,**  and,  therefore,  a 
writ  of  habeas  corpus  to  bring  up  a 
defendant  who  has  been  committed 
under  that  act,  should  issue  from  the 
Crown  side  of  the  Court.  But  if  it  is 
issued  from  the  Plea  side,  the  objec- 
tion only  amounts  to  an  irregularity, 
which  is  waived,  if  the  solicitor  for  the 
Customs  appearing  before  a  judge  to 
oppose  the  defendant's  liberation,  does 
not  take  the  objection  previous  to  an 
order  for  the  defendant's  discharge 
being  made.     In  Re  Eaton,  207 


SOLDIER. 
See  Security  for  Costs,  5. 

SPECIAL  CASE. 

At  the  trial  of  a  cause,  a  verdict 
was  ordered  to  be  entered  for  the 
plaintiflm,  subject  to  the  dseiaoB  o( 
the  Court,  upon  a  special  ease  to  be 
stated  between  the  parties.  The  de- 
fendant subsequent! J  became  htsk- 
rupt,  the  Court  refused,  upon  appli- 
cation, to  set  aside  the  verdict,  isd 
enter  a  verdi<;t  for  the  defimdaot,  bot 
directed  that  a  new  trial  might  be  had 
between  the  fMurties.  Caitem  Mti 
Another  y.  Partridge^  6S9 


SPECIAL  JURY. 

1.  The  general  rule  is,  that  the 
party  who  obtains  an  order  for  a  spe- 
cial jury  must  use  the  utmost  diligenee 
to  get  Uie  jury  ready,  by  the  time  foe 
which  notice  of  trial  has  been  giTen, 
and  therefore,  if  the  defendant  obtsim 
a  rule  for  a  special  jury,  the  non- 
attendance  of  the  plaintiff  at  ip- 
pointments  requisite  in  procuring  i 
special  jury,  the  defendant  is  not  ne- 
cessarily excused  for  not  baring  the 
jury  ready  in  due  time.  CAsci  t. 
Harris,  68 

2.  If  a  defendant,  for  the  purpoie 
of  delay,  obtains  a  rule  for  a  spcdil 
jury,  the  Court  will  permit  him  to 
have  it  tried  by  such  a  jury,  but  will 
compel  him  to  try  it  in  its  order  pur- 
suant to  the  notice  of  trial,  although 
on  a  day  when  the  usual  practice  is 
not  to  take  special  juries.  Busk  y. 
Pring  180 

SPECIAL  SERVICE. 
See  Summons^  1 . 

Semble,  that  the  Court  will  not 
grant  a  rule  permitting  the  serrice  ol 
notices  in  the  cause,  by  sticking  then 
up  in  the  Master's  ofBce  in  reference 
to  more  than  the   immediate  notio 


I 


STAMP. 


STAYING  PROCEEDINGS.  Illl 


sought  to  b«  •erved.    Davkt  v.  Jen- 
n$r,  45 

STALE,  (AFFIDAVIT). 
See  Affidavit,  3. 

STAMP. 
See  Arbitration,  5,  20. 

1.  A  bond  dated  in  June,  was  con- 
ditioned for  payment  of  3,0001.  with 
inierestf  at  5  per  cent.,  firom  March 
preceding  :  Heldt  that  a  7L  stamp  was 
sufficient.  Parker  and  Another  v. 
Smart,  211 

2.  An  agreement  for  the  sale  of  a 
public  house,  stated,  that  the  sale  was 
subject  to  the  covenants  set  forth  "  in 
a  draft  of  a  lease  delivered  this  day.*' 
The  agreement  itself  contained  less 
than  1080  words:  Held,  that  the 
covenants  referred  to,  were  not  to  be 
taken  into  account,  in  calculating  the 
amount  of  stamp  duty,  and  that,  &ere- 
fore,  a  li.  stamp  was  sufficient.  Snee* 
zum  ▼.  Marshall,  267 

3.  By  an  indenture  of  apprentice- 
ship, the  apprentice  was  bound  to  serve 
his  Master  for  five  years  and  a  half; 
a  deed  of  assignment  transferred  the 
services  of  the  apprentice  to  a  new 
master  for  the  remainder  of  the  term 
of  five  years  and  a  half,  and  the  deed 
recited  that  instead  of  providing  the 
apprentice  with  certain  wages,  stipu- 
lated for  in  the  original  indenture,  the 
new  master  would  find  him  in  food, 
lodging,  and  washing,  for  the  remain- 
der of  the  said  term,  and  one  year 
more ;  the  deed  then  bound  the  ap- 
prentice to  his  new  master  for  that 
additional  term :   Held,  that    under 
the  provisions  of  the  Stamp  Act,  (55 
Geo.  3,  c.  184,)  the  deed  of  transfer 
was  liable  only   to    U.    assignment 
stamp,  and  that  no  additional  duty 
was  payable  on  the  creation  of  the 
new  term  of  service.     Morris  v.  Cox 

661 

4.  Where  an  attorney  applies  to  be 
struck  off  the  rolls  at  his  own  request. 


the  affidavit  supporting  the  applica- 
tion, must  be  stamped.  Ex  pare 
Watkms,  974 

STATUTE  (DESCRIPTION  OF). 

It  is  incorrect  to  plead  a  statute  as 
passed  in  the  first  and  second  years  of 
the  reign,  &c.,  but  the  statute  may  be 
stated  to  have  passed  in  a  session,  held 
in  the  first  and  second  years,  &c. 
Gibhs  V.  PUte  and  Another,  751 

STATUTE  (OF  LIMITATIONS.) 

The  exception  in  the  Statute  of 
Limitations,  (21  Jac.  1,  c.  16,  s.  3,) 
as  to  merchants'  accounts  does  not 
apply  to  an  action  of  indebitatus  as- 
sumpsit, but  only  to  the  action  of 
account,  or,  semble^  to  an  action  on 
the  case  for  not  accounting.  IngUss 
and  Another  v.  Haigh,  817 

STATUTE  (PLEA  BY). 
See  Plea,  1,  12,  16,  17. 

STAYING  PROCEEDINGS. 

See  Brighton  Court  of  Rzqubsts. 
Costs  o?  the  Day. 
Judgment  as  in  Case  or  a  Non- 
suit, 3. 
Render,  3. 
Replication,  4. 
Security  (for  Costs),  6. 

1.  In  an  action  brought  to  recover 
the  sum  of  2/.  Ss,  9d,,  fbr  goods 
sold  and  delivered,  which  was  tried 
before  the  sheriff,  the  plaintiff  sought 
to  prove  his  claim  by  evidence  of  an 
admission  made  by  Uie  defendant  at 
the  time  of  service  of  the  writ  of  sum- 
mons, that  he  owed  "  the  debt,"  but 
the  witness  declined  to  swear  that  the 
defendant  had  previously  read  the  in- 
dorsement on  the  writ,  so  as  to  render 
his  admission  applicable  to  the  sum 
claimed,  and  the  plaintiff  recovered 
only  Is,  damages  ;  the  Court,  under 
such  circumstances,  refused  to  make  a 
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rale  abedole  to  stay 
upon  pajmcnt  of  1«.9  the  emoontof 
liimigri,  or  to  enter  final  judgment 
fer  tlw  plaintiff  witlioiit  costa.  Bai^ 
d^elor  r.  Dmdlejf,  584 

8.  The  Coort  will  not  stay  pioceed- 
higa  in  an  aetion,  although  it  b  dis- 
tinctly sworn  that  the  som  churned 
has  heen  reeorered  in  a  former  action 
between  the  same  parties,  and  that  the 
plaintiff  b  in  poor  dreomstanoesy  and 
unable  to  pay  oosts  if  he  finis,  itoss 
T.  /scyaef,  737 

8.  where  a  rale  was  obtained  fiv 
slaying  proceedings  in  ejectment  untQ 
the  oosts  of  former  actions  of  eject- 
ment, and  fix  mesne  profits  were  paid 
on  the  ground  of  the  same  title  being 
i^n  in  dispute,  the  rale  will  be  dis- 
ehaiged  if  the  lessor  of  the  plaintiff 
swears  generally  that  his  claim  is  not 
founded  on  the  same  title  as  was  pre- 
viously litigated,  although  he  does  not 
state  under  wluit  title  hd  does  daim. 
Doe  d,  Baileif  amd  Another  y.  BemneU 
amd  mfe,  1012 

STAY  OF  PROCEEDINGS. 

The  defendant  having  on  the  19th  of 
November,  delivered  a  demoirer  to 
a  dedaration,  wrongly  entitled,  the 
plaintiff,  on  the  20Ui,  signed  judg- 
ment for  want  of  a  plea.  On  the 
2l8t,  the  defendant  obtained  a  sum- 
mons at  Chambers,  to  set  aside  the 
judgment,  and  on  the  same  day,  the 
plaintiff  obtained  a  rule  nisi  to  com- 
pute. Before  the  summons  was 
heard,  the  plaintiff  made  the  rule  to 
compute  absolute  :  HeU  that  the 
summons  operated  as  a  stay  upon  the 
proceedings  of  the  plaintiff  and  that 
the  rule  absolute  to  compute  most  be 
set  aside.     Trego  v.  Tatham^        379 

STET  PROCESSUS. 

iSee  Arbitration,  14. 

Judgment  as  in  case  of  a  Non- 
suit, 1. 


STREET. 
See  JuDiciAi.  NoncB. 

STRIKING  OUT  PLEA. 
See  Plea,  (SniKXHo  out.) 

SUBMISSION,  (REVOKING.) 
See  AnBiTRATioir,  3. 

SUBPCENA. 

See  Attachmbitt,  1,  8. 
WiTXBsa,  5,  6. 

SUGGESTION. 

See  Costs,  o. 

County  Court. 

SUMMONS. 

See  Affidavit,  8. 
Distrinoas,  11. 

iRRBOUUiRITTs  1. 

Waiver,  1. 

1.  Where  a  defendant's  place  of 
abode  cannot  be  found,  although 
letters  left  at  his  unde*s  house  for 
the  defendant,  are  answered  by  him, 
the  Court  will  not  aDow  aervice  of  a 
writ  of  summons  at  the  unde's  to  be 
good  service.     Saindmrp  y.    Thorp, 

las 

S.  Where  the  copy  of  a  writ  of 
summons  was  indorsed  **  This  writ 
was  issued  by  A.  B.,  o(  &c.,  attorney 
for  the  said '^  without  mention- 
ing whom,  the  Court  set  aside  die 
copy  and  service  for  irregularity. 
Ward  V.  Lloyd  amd  Anoiher,         218 

SUPERSEDEAS. 
See  Error. 

SURPLUSAGE. 
See  Plea,  14. 

SURPRISE. 
1.  Where  a  verdict  is  for  a  sum 


TAXATION. 


TAXATION. 


1113 


less  than  20^.,  unless  practice  or  frand 
on  the  part  of  the  plaintiff  is  shewn, 
the  Court  will  not  disturb  the  verdict 
on  the  ground  of  surprise.     Bransdan 

V.  Didsbwrtft  1^^ 

2.  On  the  trial  of  a  cause,  the  plain- 
tiff, an  attorney,  to  support  a  claim 
for  work  done  by  him  in  preparing 
accounts  to  be  laid  before  the  Legacy 
Duty  Office,  by  the  defendant,  as 
executor,  subpcenaed  a  clerk  in  the 
Legacy  Duty  Office  to  produce  the 
accounts,  bearing  the  defendant's  sig- 
nature. The  clerk  did  not  produce 
them,  as  no  application  with  that 
view  had  been  made  to  the  comptrol- 
ler :  Held,  that  there  was  no  surprise, 
and  the  Court  refused  to  set  aside  a 
nonsuit  which  had  been  entered. 
Austen  v.  Evans,  408 

TAXES. 
See  Warrant. 

TAXATION. 

See  Attorney,  (Bill  of),  I,  4. 
Costs,  Intbrlocutort. 
Plka,  8. 

1.  The  following  rule  was  promul- 
gated upon  the  discussion  of  a  rule 
nisi  in  this  Court : — *'  It  is  ordered 
that  the  plaintiffs  should  be  at  liberty 
to  proceed  to  the  trial  of  this  cause, 
on  payment,  by  the  said  plaintiff,  to 
the  defendants,  of  the  costs  of  the  day 
of  the  20th  of  February,  1836,  and  on 
payment  by  the  plaintiffii  to  the  de- 
fendants of  the  costs  of,  and  occa- 
sioned by  the  applications  to  this 
Court  :*'  Heldt  that  in  taxing  the  costs, 
the  Master,  under  the  head  of  costs 
of  the  day,  correctly  refused  to  allow 
the  costs  attending  the  summoning  a 
special  jury,  and  of  an  application  to 
the  Court  by  the  defendant  to  post- 
pone the  tnal,  and  that  under  the 
head  of  costs  of,  and  occasioned  by 
the  applications  to  the  Court,  he  pro- 
perly disallowed  costs  of  consultations 


antecedent  to  these  motions,  and  costs 
of  a  short-hand  writer's  notes  of  dis- 
cussions in  the  Court  of  Chancery, 
upon  a  subject  connected  with  the 
suit,  and  upon  which  the  parties  were 
required  to  report  to  the  Court.  Mor- 
gan V.  Miller  and  Another^  51 

2.  In  an  action  on  an  attorney's 
bill,  plea,  nunquam  indebitatus,  it  is 
competent  for  the  plandff  to  shew  that 
a  greater  amount  is  due  to  him  than 
the  Master  allowed  on  taxation,  pur- 
suant to  an  order  for  changing  the 
attorney  in  the  course  of  the  cause,  in 
which  the  costs  were  incurred.  Beck 
▼.  Cleaver^  111 

8.  The  Court  of  Queen's  Bench  will 
not  direct  the  bill  of  an  attorney  for 
business  done  in  bankruptcy,  to  be 
taxed  by  its  own  officer.  In  re  HaW" 
ker,  188 

4.  On  taxation  of  costs,  if  doubt 
exists,  as  to  whether  a  witness  was 
material  and  necessary,  and  the  Mas- 
ter allows  the  charge  upon  the  certi- 
ficate of  counsel  in  ^e  cause,  the 
Court  will  not  review  the  taxation. 
Marshall  V,  Parsons f  251 

5.  Where  an  action  is  brought 
against  an  attorney,  and  he  pleads  a 
set-off  of  his  bill  for  business  done  in 
Equity  only,  the  Court  will  not  direct 
his  bill  to  be  taxed.    Slater  ▼•  BrookeSf 

849 

6.  In  an  action  against  the  sheriff 
for  his  neglect  to  execute  a  writ,  when 
the  cause  was  called  on  for  trial,  the 
plaintiff  withdrew  the  record,  in  con- 
sequence of  the  absence  of  a  material 
witness.  At  the  taxation  of  the  costs 
of  the  day,  the  Master  allowed  the 
costs  of  two  of  the  officers  of  the 
sheriff  to  whom  the  writ  had  been 
directed,  and  who  were  in  attendance 
to  give  evidence.  The  Court  refused 
to  grant  a  rule  to  review  the  taxation, 
on  the  gpround  that  the  witnesses  were 
incompetent.      Curling  v.  FUzgerald^ 

894 

7.  Where  upon  the  taxation  of  an 
attorney's  bill  of  costs,  between  at- 
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TEHDER. 


A«r  ArTACMnrr,  1. 
Cai 


Af^numm  ft  TOonpC  nf  tbft  smi  tes- 
^OTftd,  if  no  objeetiofi  u  mftde  on  that 
fteeomt,  the  teodcr  u  good.  lUekard" 
mnr^Jaektomt  715 

TERM. 
Air  AftftiTftAnoM,  8. 

TIMB,  (CALCULATION  OF). 

8h  AftftlTftATIOIf,  2. 

ArroRNftT,  (Bill  of),  3. 

JOAISOIOTION  OF  JutTICSt. 


TITLE. 
S§e  Plba,  3. 


HL 


I. 


.4. 


ov  Bail,  4. 


-GxjfBKAL. 


I 


UMPIREL 
5«  AmsmuLTiON,  21. 

UNIFORMITY,  (OF  PROCESS 

ACT.) 

See  ArrmAMJLncm^ 

UNION  (POOR  LAW). 
See  Bastako,  4. 

USURY. 
See  RsrucATioN,  4. 

VACATION. 
See  Plba»  2. 

Rbflbyin,  3. 


VARIANCE. 


VARIANCE.. 
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VARIANCE. 

See  Amkndmbmt,  3. 
Pabticulars,  2,  3. 

1.  If  a  notice  of  a  declaration  varies, 
in  describing  the  form  of  action,  from 
the  writ,  the  defendant  may  move  to 
set  aside  the  declaration,  and  need  not 
confine  his  application  to  the  notice. 
Robinson  v.  Evrington,  107 

2.  The  plaintiff  declared  upon  a 
guarantee  by  the  defendant,  and  al- 
leged that  the  defendant  had  requested 
him  to  lend  to  one  R.  B.,  the  sum  of 
24/.,  and  that  in  consideration  of  the 
premises,  and  that  he  would  lend  and 
advance  the  further  sum  of  2/.  per 
week,  the  defendant  undertook  to  pay 
as  well,  the  said  sum  of  241.,  and  the 
said  further  sum  of  2/.  per  week,  and 
"  such  other  sums  as  the  said  plaintiff 
should  so  lend  and  advance  to  the 
said  R.  B.*'  The  guarantee  proved 
in  evidence,  was  in  the  following 
terms  : — *'  I  beg  that  you  will  con« 
tinue  to  advance  the  sum  of  2/.  per 
week  to  R.  B.,  and  I  hereby  engage 
to  repay  to  you  all  moneys  you  may 
advance  to  him,  in  addition  to  the  241. 
you  have  already  let  him  have  at  my 
request :"  Held^  that  there  was  a 
variance  between  the  record  and  the 
guarantee,  but  that  it  was  amendable 
under  the  provisions  of  the  statute, 
9  Geo.  4,  c.  15.     Smiih  v.  Brandram^ 

430 

3.  The  plaintiff^  in  his  declaration, 
claimed  not  only  the  amount  which 
he  had  advanced  at  the  rate  of  21,  per 
week,  but  the  further  sum  of  138/. 
The  defendant,  at  the  trial,  combated 
his  liability  to  pay  any  part  of  the 
whole  amount  alleged  to  be  due ; 
Held^  that  he  was  prejudiced  by  the 
variance,  within  the  provisions  of  the 
3  &  4  Wm.  4,  c.  42,  s.  23,  only  so 
far  as  the  amount  of  138/.  went,  and 
that  as  to  any  part  of  his  defence, 
directed  against  thatdaim,  he  was  en- 
titled to  his  costs.  Ih. 


4.  The  plaintiff  declared  upon  an 
agreement,  by  which  the  defendant 
undertook  to  become  answerable  for 
certain  sums  of  money,  and  give  se- 
curity for  their  payment,  upon  the 
stay  of  proceedings  in  an  action  against 
himself;  and  that  proceedings  were 
stayed  by  an  order  of  a  judge.  The 
defendant  pleaded  that  the  order  of 
the  judge  directed  a  conditional  stay 
of  proceedings  only  ;  the  plaintiff  re- 
plied,  taking  issue  upon  the  stay  of 
proceedings  :  Evidence  being  given 
of  the  order  of  the  judge,  impos- 
ing a  condition  before  the  proceed- 
ings were  stayed :  Held^  that  the  de- 
fendant was  entitled  to  a  verdict. 
Filmer  v.  Bumbfff  446 

5.  To  a  declaration  in  assumpsit 
for  an  attorney's  costs  in  an  action 
commenced  by  him  against  the  de- 
fendant, the  defendant  pleaded  that  he 
was  always  ready  and  willing  to  pay  a 
just  and  reasonable  sum  in  satis&ction 
of  the  demand,  and  that  before  the  com- 
mencement of  the  suit,  he  offered  to 
pay  such  just  and  reasonable  sum : 
It  was  proved  that  he  had  offered  to 
pay  the  costs  when  the  bill  was  taxed  : 
Held,  that  such  evidence  did  not  sup- 
port the  plea,  and  that  the  plaintiff 
was  entitled  to  a  verdict.  /6. 

6.  The  declaration  stated  an  agree- 
ment, by  which,  "amongst  other 
things,"  the  plaintiff  undertook  to 
manage  a  factory  for  the  defendants, 
in  consideration  whereof  the  defend- 
ants promised  to  pay.  The  agree- 
ment, when  produced  at  the  trial,  was 
found  to  contain  stipulations  that  the 
plaintiff  would  give  his  whole  atten- 
tion to  the  defendant's  business,  and 
would  not  convey  his  knowledge  with 
regard  to  the  intended  business  of  the 
^tory  to  any  other  person :  Held^ 
that  there  was  no  variance ;  bat  that 
if  there  was,  the  declaration  was 
amendable  under  the  8  &  4  Wm.  4, 
c.  42,  s.  23.  Clark  v.  MarreU  and 
OtherM,  461 


1116  VENUE,  (CHANGING). 
VENDOR  AND  PURCHASER. 
SeeFhEA,  10. 


VENUE. 

1 .  In  an  action  for  the  breach  of 
warranty  of  a  horse,  the  venne  was 
changed  by  the  defendant,  and  brought 
back  into  Middlesex,  npon  the  usual 
terms  of  giving  material  cTidenoe  in 
that  county. 

HeU  that  evidence  of  payment  for 
the  keep  of  the  horse  in  that  county 
satisfied  the  undertaking.  Qreenway 
▼.  Titehmanh,  279 

2.  In  support  of  an  application  to 
enter  a  suggestion  to  try  a  cause  in 
Nottinghamshire  instead  of  Lincoln- 
shire, upon  the  ground  that  the  lessor 
of  the  plaintiff  could  not  have  a  fair 
and  impartial  trial  in  the  former 
county,  an  affidavit  was  produced,  al- 
leging that  two  attorneys,  whom  the 
lessor  of  the  plaintiff  had  successively 
employed  to  conduct  the  cause  had 
abandoned  his  interest,  the  one  on 
account  of  a  bribe  paid  to  him  by  the 
defendant,  the  other  on  account  of  an 
intimacy  which  existed  between  him 
and  the  defendant,  and  also  that  the 
defendant  was  a  person  of  large  pro- 
perty, and  possessing  great  influence 
in  the  county,  and  that  he  had  said 
that  he  would  "do  as  be  liked  at 
Lincoln,"  more  especially  as  the  les- 
sor of  the  plaintiff  was  a  poor  man  : 
Held^  insufficient.  Doe  dem.  Hickman 
V.  Hiekman^  364 

8.  The  Crown  has  no  prerogative 
right  in  an  information  of  intrusion, 
to  lay  the  venue  in  any  county,  or  to 
issue  a  venire  fitcias  juratores  into  a 
different  county  firom  that  in  which 
the  venue  is  laid.  The  Attomey-Ge* 
neral  v.  Lord  ChurehiU,  772 

VENUE,  (CHANGING). 

See  Vbnub. 


WARRANT. 

VIDELICET. 

The  day  on  which  it  was  alleged 
the  plainUff  was  ejected  by  the  de- 
fendant, and  that  when  possession 
was  recovered  by  the  former,  are  not 
material  in  a  declaration  in  trespass 
for  mesne  profits,  although  they  are 
not  stated  under  a  videlicet.  Ive  v. 
8eoU  and  Another,  993 

WAIVER. 

See  NoncB  to  Juarfcxs,  4. 

1.  A  writ  of  summons  was  sued 
out  in  the  month  of  May,  but  was  not 
served  upon  the  defendant  within  the 
four  months,  during  which  it  ran  un- 
der the  provisions  of  the  2  Wm.  4, 
c.  39.  In  the  following  month  of 
November,  the  defendant  called  at  the 
office  of  the  plaintiff's  attorney,  and 
then  consented  to  accept  service  of  a 
copy  of  the  writ,  in  order  to  avoid 
iurUier  expense:  Held^  a  waiver  of 
the  objection,  that  the  operation  of  the 
writ  had  ceased.     Coatee  v.  Sandy, 

381 

2.  In  the  month  of  November, 
1839,  one  of  two  defendants,  (hus- 
band and  wife)  applied  to  a  judge  at 
Chambers  for  leave  to  change  Ids  at- 
torney on  the  record,  on  the  ground 
that  certain  pleadings  of  the  co-de- 
fendant were  opposed  to  his  interests. 
The  application  was  refused,  but  an 
indemnity  was  ordered  to  be  given  to 
preserve  him  from  any  consequences 
of  his  name  being  used  in  the  cause. 
Various  proceedings  were  subse- 
quently taken  in  ^e  action,  but  in 
Hilary  Term,  1841,  an  application, 
similar  in  its  nature  to  that  at  Cham- 
bers, was  made  to  the  Court,  but  the 
decision  of  the  judge  at  Chambers 
having  being  so  long  acquiesced  in, 
was  held  to  be  conclusive.  Wynne  v. 
Wynne,  396 

WARRANT. 
Where  a  warrant  for  the  apprehen- 


WARRANT  OF  ATTORNEY. 
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sion  of  a  defaulter,  under  the  8  Geo. 
4,  c.  88,  8.  3,  was  issued  by  commis- 
sioners of  taxes  of  the  Cambridge  dis- 
trict, and  it  was  backed  by  justices  of 
Lancashire  and  Gloucestershire,  and 
on  a  return  to  a  habeas  corpus,  it  ap- 
peared that  the  defendant  was  in  cus- 
tody on  the  warrant  in  Cambridge 
gaol,  the  Court  refused  to  discharge 
him,  on  a  suggestion  that  he  had  been 
apprehended  at  Cheltenham,  being 
clearly  in  legal  custody  at  Cambridge. 
Ex  parte  Sharpe,  513 

WARRANT  OF  ATTORNEY. 

1.  Since  the  rule  1  Reg.  Gen.,  H. 
T.,  2  Wm.  4,  s.  73,  a  rule  absolute, 
in  the  first  instance,  for  judgment 
on  a  warrant  of  attorney  more  than 
ten  years  old  cannot  be  granted,  al- 
though the  defendant,  shortly  before 
the  application,  has  acknowledged  the 
debt  to  be  due.  Nicholas  and  Others 
V.  Merit,  101 

2.  On  moving  to  sign  judgment  on 
a  warrant  of  attorney,  it  is  not  a  suffi- 
cient excuse  for  not  producing  an  af- 
fidavit of  the  attesting  witness,  that 
an  application  to  a  person  acquainted 
with  the  witness's  address,  has  been 
unsuccesful  in  obtaining  it,  although 
the  handwriting  of  the  defendant,  and 
the  witness  to  the  warrant  of  attorney 
is  verified.     Cope  v  Lea,  1 02 

3.  What  is  sufficient  proof  that  a 
defendant  is  alive,  so  as  to  authorise 
the  signing  of  a  judgment  on  an  old 
warrant  of  attorney.  Goodman  v. 
Trevanion,  328 

4.  A  warrant  of  attorney  given  by 
an  attorney  to  induce  a  party  to  stay 
proceedings  against  him  on  a  rule  for 
striking  him  o£f  the  roll,  is  illegal  and 
void,  and  the  Court  will  direct  it  to 
be  taken  off  the  file  and  cancelled. 
Kirwan  v.  Goodman,  330 

5.  The  Court  will,  under  special 
circumstances,  allow  a  rule  to  be  made 
absolute  on  an  old  warrant  of  attorney, 
where  the  service  has  been  effected  on 
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the  landlady  of  the  house  in  which  the 
defendant  lodges.     Wortham  v.  Tuck, 

335 
6.  To  render  a  warrant  of  attorney 
void  as  against  the  assignees  of  a  bank- 
rupt, under  the  provisions  of  the  3 
Geo.  4,  c.  39,  ss.  1  &  2,  on  the 
ground  of  its  not  having  been  filed,  or 
judgment  signed  within  twenty-one 
days  of  the  date  of  its  execution,  it  is 
not  necessary  that  the  petitioning  cre- 
ditor's debt  shall  have  accrued  within 
the  same  twenty-one  days.  Everett 
and  Another.  Assignees  v.  WeUs,  424 

7.  A  warrant  of  attorney  to  con- 
fess judgment  for  lOOOi.  was  executed 
by  the  defendant,  and  an  attestation 
of  the  execution  was  subscribed  by  an 
attorney,  pursuant  to  stat.  1  &  2  Vict, 
c.  110,  s.  9.  An  alteration  was  after- 
wards made  by  consent,  in  the  sum, 
by  substituting  2000/.,  and  the  de- 
fendant retraced  his  signature  with 
a  dry  pen,  and  re-delivered  the  in- 
strument. The  attorney,  who  was 
present,  wrote  his  initials  opposite 
to  the  alteration,  and  drew  a  dry 
pen  over  the  attestation,  and  over 
each  letter  of  his  own  signature: 
Held,  that  the  warrant  of  attorney 
was  not  duly  attested  under  the 
9th  section  of  the  statute.  Bailey 
and  Another  v.  Bellamy  and  Others, 

507 

8.  Under  the  3  Geo.  4,  c.  39,  s.  1, 
which  requires  that  every  warrant  of 
attorney,  to  confess  judgment,  shall 
be  filed  "  within  twenty-one  days  afler 
the  execution,"  a  warrant  executed  on 
the  9th  day  of  the  month,  may  be  filed 
on  the  30th.     WUUams  v.  Burgess, 

544 

9.  A  consent  to  a  judge's  order  for 
judgment  and  execution  is  not  within 
the  9th  section  of  the  1  &  2  Vict.  c. 
110,  and  therefore,  the  order  is  valid, 
though  neither  the  defendant  nor  his 
attorney  attended  before  the  judge. 
Braine  v.  Manson,  748 

10.  B.  being  indebted  to  C.,in  the 
sum  of  42/.,  handed  over  to  him  a  bill 
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of  excboDge,  drawn  by  one  P.  upon, 
and  accepted  by  himself  for  that 
amount ;  B.  subsequently  took  the 
benefit  of  the  Insolvent  Act,  7  Geo. 
4,  c.  57,  and  was  discharged  from  his 
liability  upon  the  bill  of  exchange. 
P.,  in  the  meantime,  had  been  sued 
apon  the  bill,  by  C,  and  had  been 
arrested  upon  judgment  obtained  in 
the  action ;  B.,  upon  his  discharge, 
in  consideration  of  the  release  of  P. 
irom  custody,  gave  a  warrant  of  at- 
torney to  C.  for  the  amount  of  the 
bill,  and  also  for  the  costs  in  the  ac- 
tion brought  by  him  against  P.,  and 
certain  costs  incurred  in  the  Insolvent 
Court,  in  opposing  his  own  discharge  : 
Upon  application  to  set  aside  judg- 
ment and  execution  on  the  warrant  of 
attorney,  under  the  60  and  61  sects, 
of  the  Insolvent  Act :  Heldf  that  the 
instrument  was  invalid,  as  to  the 
amount  of  the  original  debt,  but  that 
the  judgment  must  remain  in  force 
for  the  amount  of  costs,  which  formed 
its  new  consideration.  ColUns  ▼. 
Benton,  905 

11.  Where  a  trader,  having  con- 
tracted a  debt,  gave  a  warrant  of  at- 
torney to  secure  its  payment  specifi- 
cally, and  the  creditor  sought  to  en- 
force that  security  against  the  goods 
of  the  debtor,  in  respect  of  subse- 
quent advances  made  by  the  creditor, 
the  Court,  at  the  instance  of  the  as- 
signees, set  aside  the  proceedings  of 
the  creditor. 

The  Court  would  not,  on  the  aflS- 
davit  of  the  plaintiff,  that  he  under- 
stood that  the  warrant  of  attorney  was 
intended  to  cover  subsequent  ad- 
vances, extend  the  defeasance  to  those 
advances.     BeU  y,  Tidd,  949 

1 2.  Where  it  appeared  that  an  at- 
torney was  acting  both  for  plaintifi" 
and  defendant  in  a  transaction  in  the 
course  of  which  a  warrant  of  attorney 
was  given,  and  that  instrument  was 
attested  by  a  clerk  of  the  attorney,  he 
being  also  an  admitted  attorney,  it  I 
was  held,  that  the  attestation  was  in-   ' 


sufficient  within  the  1  &  2  Vict,  c. 
110,  8.  9.  Durrani  t.  Blurton  and 
Caley,  1015 

18.  A  warrant  of  attorney  to  se- 
cure advances  of  money  made  by  a 
banking  company  to  a  particular  firm, 
was  executed  to  the  manager  of  the 
company,  appointed  under  die  7  Geo. 
4,  c.  46,  8.  9,  authorized  him,  "  his 
executors  or  administrators,"  to  enter 
up  judgment.  His  administratrix, 
who  was  his  widow,  took  out  a  prero- 
gative administration  In  the  province 
of  Canterbury,  the  parties  who  had 
given  the  warrant  of  attorney  residing 
within  the  province  of  York,  at  the 
time  of  her  husband's  death  :  Held, 
that  as  the  judgment  was  to  be  en- 
tered up  in  the  province  of  Canter- 
bury, Uie  prerogative  administration 
in  Uiat  province  was  sufficient  to  au- 
thorize her  to  enter  it  up. 

The  warrant  of  attorney  was  less 
than  ten  years  old,  and,  therefore,  a 
rule  for  judgment  would,  pursuant  to 
1  Reg.  Gen.,  H.  T.,  2  Wm.  4,  s.  73, 
be  absolute  in  the  first  instance,  but 
the  Court  would  only  allow  a  rule 
nisi  under  the  particular  circumstances 
of  the  case.  Edwards,  Administratrix 
of  Edwards  v.  Holiday  and  Others, 

1023 

WARRANTY. 
See  Vbnub,  1 . 

WITNESS. 
See  Taxation,  6. 

1.  Where  a  witness  has  been  called, 
and  after  he  has  been  dismissed  by 
the  party  calling  him,  it  is  discovered, 
from  private  Information,  that  the 
witness  is  incompetent,  from  interest, 
and  the  party,  for  whom  he  appears, 
re-calls  him  merely  to  inquire  as  to 
the  existence  of  his  interest,  the  ob- 
jection to  the  incompetentcy  wDl  not 
be  allowed  to  prevail.  FeUingham  v. 
Sparrow,  141 

2.  In  an  action  at  the  suit  of  the 
Crown,  the  Court  has  no  power  to 


WRIT  OF  TRIAL. 
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issue  a  mandamus  for  the  examination 
of  witnesses  in  India.  Regina  y.  Wood^ 

310 

3.  An  examination  of  a  witness, 
viva  voce,  before  the  Master,  under 
the  1  Wm.  4,  c.  22,  cannot  be  taken 
until  after  issue  joined.  MondeU  v. 
Steele,  812 

4.  It  is  no  ground  of  objection  to 
a  rule  for  examining  a  witness  viv& 
voce,  before  the  Master,  pursuant  to 
1  Wm.  4,  c.  22,  8.  4,  that  it  is  sug- 
gested that  he  is  unwilling  to  submit 
to  cross-examination,  or  that  he  is  the 
son  of  the  party  applying,  if  he  ap- 
pears to  be  independent  of  his  father's 
influence.  Carruihers  v.  Graham  and 
Others,  947 

5.  In  a  subpoena  to  a  witness  to 
give  oddence  in  an  action  of  eject- 
ment, the  names  of  the  lessors  of  the 
plaintiff  should  be  introduced.  Doe 
d.  Clarke  and  Others  v.  Thomson^  948 

6.  If  the  original  writ  of  subpoena 
requires  the  witness  to  appear  on  the 
27th  of  May,  and  the  copy  served 
requires  him  to  appear  on  the  24th, 
an  attachment  for  disobedience  can- 
not be  obtained.  lb. 

WRIT  OF  TRIAL. 

See  County  Court, 
New  Trial,  2,  4. 

1.  Motions  respecting  causes  tried 
by  writ  of  trial  must  be  made  on  affi- 
davit, verifying  the  judge's  notes,  as 
well  where  the  trial  took  place,  before 
the  judge  of  an  inferior  Court  of  Re- 
cord, as  before  the  sheriiT.  £den  v. 
Bretton,  2.54 


2.  The  first  count  of  the  declaration 
was,  for  not  using  premises  in  a  ten- 
ant-like manner  ;  the  second,  for  use 
and  occupation  ;  the  third,  on  an  ac- 
count stated.  The  damages  stated  in 
the  declaration  were  50/.  The  writ 
of  summons  was  indorsed  for  17/*, 
and  the  particulars  claimed  15/.  for 
rent,  and  2/.  damages  for  non-repair 
and  improper  use  of  premises.  A 
verdict  was  found  for  the  plaintiff. 
The  Court  set  aside  the  proceedings, 
on  the  ground  that  it  was  not  a  case 
within  the  meaning  of  the  3  &  4  Wm. 
4,  c.  42,  s.  1 7,  but  without  costs,  as 
the  defendant  might  have  objected  to 
the  order  being  made,  or  moved  to  set 
it  aside  when  made.  Roffey  v.  Shoo- 
bridge  f  957 


YARMOUTH,    (CORPORATION 

OF). 

The  Corporation  of  Grreat  Yar- 
mouth has  no  claim  under  5  &  6  Wm. 
4,  c.  XLix.  (local)  to  compensation, 
pursuant  to  59  Geo.  3,  c.  54,  s.  9, 
and  1  &  2  Vict.  c.  113,  s.  27,  for  the 
diminution  of  duty  on  foreign  vessels, 
importing  and  exporting  commodities 
into  and  out  of  the  haven,  in  conse- 
quence of  commercial  conventions  be- 
tween England  and  Foreign  Powers, 
notwithstanding  the  general  language 
of  s.  128  of  the  Local  Act,  with  re- 
ference to  the  previous  provisions  of 
that  act.  Regina  v.  The  Corporation 
of  Trinity  House,  Deptford   Strond, 

565 
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